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Abstract 

 

Recovery of Contaminated Urban Land through Municipal Setting 

Designations in Texas 
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Supervisor:  Kent Butler 

 

Bound by environmental regulations, many potential developers shy away from 

brownfield projects because of the high cleanup costs associated with remediating 

contaminated groundwater.  These circumstances create tension between economic and 

environmental interests, and sometimes between equity interests as well.  In Texas, one 

piece of legislation called the Municipal Setting Designation (2003) aims to reduce 

liability associated with the redevelopment of contaminated properties.  It uses an 

institutional control to eliminate the ingestion exposure pathway for contaminated 

groundwater when property owners develop a response action to the contamination.  By 

eliminating risk associated with human consumption, the MSD is designed to reduce 

costs and accelerate the process for environmental remediation.  Some parties praise 

Texas for taking such steps to quicken the redevelopment of contaminated properties, 
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while others have reservations.  This report will explore Texas’ MSD program using case 

study analysis and GIS analysis.  It will examine risks associated with proximity to other 

water resources, and the principle of “polluter pays.”  What are the effects on the 

environment?  What are the implications of extending MSD practices to cover large 

metropolitan areas over the long-term?  Answers to these questions may identify 

successes and shortfalls that have emerged over the last eight years as municipalities and 

professionals have put this law into practice.  As we continue to learn from experience, 

these insights may aid in refining Texas’ environmental stewardship policies for future 

generations. 
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Chapter 1:  Introduction 

Elusive and controversial, groundwater can be both a blessing and a burden.  In 

Texas, 12 of 31 cities with a population over 90,000, or 38%, depend on groundwater for 

some or all of their water supply (Hansen, 2005).  For other cities, groundwater or 

specifically contaminated groundwater is an Achilles heel for development.  Bound by 

environmental regulations to remediate contaminated properties, many potential 

developers shy away from brownfield projects because of the high cleanup costs 

associated with remediating contaminated groundwater. 

These circumstances create tension between economic and environmental 

interests, and sometimes between equity interests as well, if contaminated properties are 

consistently located near vulnerable socio-economic classes.  Dr. Scott Campbell, a 

professor at the University of Michigan, offers hope for a society that is green, profitable, 

and just, and that the urban planner has a responsibility to help reconcile these conflicts 

(Campbell, 1996).  Planners strive to achieve balance between the interests represented in 

the planner’s triangle in hopes of achieving sustainable growth and development in the 

urban environment.  The illustration shown in Figure 1 visually represents the priorities 

and conflicts in Dr. Campbell’s triangle. 
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In Texas, one piece of legislation called the Municipal Setting Designation, or 

MSD, aims to reduce liability associated with the redevelopment of contaminated 

properties.  It uses an institutional control to eliminate the ingestion exposure pathway for 

contaminated groundwater when property owners develop a response action to the 

contamination (Texas Legislature Online, 2011).  By eliminating risk associated with 

human consumption, the MSD is designed to reduce costs and accelerate the process for 

environmental remediation.  Minimizing liability makes this type of property more 

appealing to both developers and lenders, and returns these properties to viable uses 

Figure 1:  The Planner’s Triangle (Dr. Scot Campbell, 1996) 
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faster than traditional environmental response plans.  According to Mr. Jim Morriss of 

Thompson & Knight, LLP, the MSD is a common sense approach to a real problem, as 

stated during his testimony before the Texas State Senate Commission on Natural 

Resources in 2003.  Mr. Morriss was one of the original supporters of this legislation and 

remains so today. 

Still, there are many concerns on the other side of this issue.  The prominent voice 

of opposition against the MSD program was Austin-based attorney, Mr. Richard 

Lowerre.  He testified before the House Committee on Environmental Regulation, but 

raised a very different set of views.  Opposition to the MSD is founded on the loss of a 

natural resource in shallow groundwater, the lack of thorough notice to property owners 

around the MSD, the lack of a cost/benefit analysis requirement to weigh institutional 

controls against remediation, and the lack of resources available in smaller cities to 

monitor and enforce institutional controls (Lowerre, 2011).  This final concern over the 

disparity in resources available for large cities versus small cities was exacerbated in 

2007 when the MSD legislation was amended to strike out the minimum population of 

20,000 to qualify a city for the MSD program. 

Thus far, Texas and other industrial states such as Illinois, Ohio, and 

Pennsylvania are among the handful of states in the nation to employ this type of control 

measure (Thompson & Knight, 2007).  Ohio’s program, the urban setting designation 

(USD), is probably most similar to Texas’ MSD.  The two programs have the same 

objective, but approach the use of institutional controls and public participation 

differently. 

Meanwhile, at the federal level the US Environmental Protection Agency (EPA) 

has continued to investigate and refine its guidance on the use of institutional controls for 

contaminated properties in a more moderate manner.  The EPA published its first guide 
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on institutional controls for site owners in 2000, a second guide tailored to public citizens 

in 2005, and as of January 2011 released its final interim guidance to the public for 

comment (US EPA, Institutional Controls, 2011).  During this time, the EPA has not 

provided specific guidance to the Texas Commission on Environmental Quality (TCEQ) 

regarding the use of institutional controls.  The EPA’s interim final guidance is expected 

to become official this year. 

Some parties praise Texas for taking such steps to quicken the redevelopment of 

contaminated properties, but the conflicting views are what motivate this research.  This 

report will explore Texas’ MSD program in depth.  It will examine risks associated with 

proximity to other water resources, and the principle of “polluter pays.”  What are the 

effects on the environment?  What are the implications of extending MSD practices to 

cover large metropolitan areas such as Dallas-Fort Worth, or entire regions over the long-

term?  Answers to these questions may identify successes and shortfalls that have 

emerged over the last eight years as municipalities and professionals have put this law 

into practice.  As we continue to learn from experience, these insights may aid in refining 

Texas’ environmental stewardship policies for future generations. 



 5 

 

Chapter 2:  Background & Context 

The MSD is an institutional control that came about in 2003 as a way to promote 

the proper allocation of resources, or funding, in the environmental remediation process 

(Morriss, 2010).  There was a sense among professionals associated with the 

development community that environmental laws required property owners to waste 

valuable time and resources in cleaning contaminated, urban groundwater that was not 

intended as a potable source.  On the other hand, many people believed that the MSD 

would allow polluters to get away with their environmental offenses.  This chapter will 

present background information and provide a glimpse at environmental laws, 

characteristics of Texas, and a look at the study area to inform the reader of the climate 

into which this legislation was born.    

 

2.1. ENVIRONMENTAL LAWS AND THE LIABILITY SCHEME 

Groundwater falls under the protection of several environmental laws at both the 

federal and state levels.  These regulations stem from the nation’s backlash to 

environmental contamination in the mid-20th century because of the manufacturing and 

industrial boom in the United States.  The Resource Conservation and Recovery Act 

(1976) imposes liability on the owners and operators of hazardous waste treatment, 

storage, or disposal units (Morriss, 2004).  It gives the EPA authority to track and control 

hazardous waste from the “cradle-to-grave”, which is from its generation through its life 

cycle to its eventual disposal (US EPA, RCRA Summary, 2011).  Later amendments in 

1984 and 1986 added authority for the EPA to address risks associated with 

contamination from underground storage tanks (US EPA, RCRA, 2011).  From 1976 
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through the early 1980s, RCRA became very effective at managing current and new 

hazardous waste, but it did not have the means to address past releases of hazardous 

waste (Flahive, 2005). 

The Comprehensive Environmental Response, Compensation, and Liability Act 

(1980), better known as CERCLA or Superfund, provides for liability of persons 

responsible for releases of hazardous waste, and places a tax on the chemical and 

petroleum industries to fund short- and long-term remediation actions (US EPA, 

CERCLA, 2010).  The Superfund legislation finally provided a vehicle for addressing 

historical contamination.  Furthermore, it established means for funding environmental 

remediation by placing the burden for cleanup on potentially responsible parties 

including both present and past owners and operators, as well as those who contributed to 

transporting the waste to the contaminated site (Flahive, 2005).   

Together, these two federal laws comprise the backbone of our national 

environmental contamination regulations.  They hold the polluter accountable for 

cleanup.  In other words, if a property owner in Texas is found to have contaminated 

groundwater present on his property, then he is responsible for the full cost of 

remediation to drinking water standards.  It is important to note here, that the property 

owner must remediate contaminated groundwater on his property to federal drinking 

water standards, regardless of the quality of the water before his contamination (Jackson 

and Pitts, 2007).  RCRA and CERCLA have contributed much to the rehabilitation of 

contaminated properties, but they are also criticized for their uncompromising standards.  

Specifically because CERCLA imposes strict liability on past and present users without 

regard for wrongdoing or degree of contribution, this liability scheme has become a 

barrier to brownfield redevelopment (Brachman, in Recycling the City, 2004). 
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2.2. EVOLVING MARKETS, GROWING CITIES INSPIRE INTEREST IN BROWNFIELDS 

While manufacturing and industrial growth in the mid-20th Century may have 

contributed to environmental contamination, another shift in industry away from these 

large manufacturing facilities prolonged it.  According to Ms. Brachman in Recycling the 

City, “Over the last 40 years, the number of US manufacturing facilities has declined, 

even while some have shifted to lower-cost production sites…”  (2004).  She offers that 

the steady decline of the industrial sector in America over the last 50 years has 

contributed to an increasingly large number of idle factories and manufacturing centers, 

leaving a legacy of brownfield properties (2004).  The majority of these included small 

parcels such as gas stations, dry cleaners, or now vacant lots, that these businesses once 

occupied, now underlain by silent plumes of contaminated soil and groundwater (Rice 

and others, 2009).  Meanwhile, RCRA and the Superfund legislation were coming down 

hard on potentially responsible parties, making brownfield redevelopment a perilous 

venture.  The dire financial impacts of full remediation, paired with lingering liability, 

were simply too much to bear, and the development community reacted by turning away 

from contaminated properties to protect themselves from liability. 

In contrast, there was growing pressure from citizens and municipalities to 

address brownfield redevelopment.  According to one report from the American Planning 

Association and EPA in 2009, there are now some 500,000 to 1,000,000 estimated 

brownfields in the United States (ed. Rice, 2009).  These properties take up a substantial 

portion of real estate in many cities, and given their historical construction, they are often 

found in the urban core of many cities where land values are at a premium.  Thus, many 

municipalities began working to address their brownfield properties in hopes of returning 

the contaminated land to viable uses. 
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Manufacturing demands have changed over the last half-century, leaving many 

abandoned buildings behind.  Depending on their historical uses, abandoned buildings are 

often associated with either real or perceived environmental contamination.  Increasing 

numbers of abandoned buildings, paired with stringent environmental laws, have resulted 

in a challenging development climate that left many blocks lying fallow for years.  The 

result was increased crime and depressed property values.  Abandoned buildings fueled 

urban blight one block at a time, and have led to isolated communities that now place an 

added service burden on the municipality as a whole.   

The resulting climate was pressure on brownfield properties from two different 

angles.  First, there was pressure for developers and lenders to avoid liability associated 

with brownfields as identified by the reasons above.  Secondly, there was pressure for 

communities and municipalities to redevelop blighted properties and return them to 

productive use.  Such was the environment in Texas when the MSD was born. 

 

2.3. STATE VOLUNTARY CLEANUP LAWS AND THE MSD 

The Federal statutes described above, responsible for governing environmental 

contamination at the national level, also delegate some authority to the states.  For 

example, in accordance with RCRA, the EPA has delegated the implementation of 

federal hazardous waste management programs to Texas (Flahive, 2005).  Additionally, 

the Texas Legislature has since passed legislation authorizing a statutory scheme of 

liability in Texas’ 1969 Solid Waste Disposal Act (SWDA) to be nested with and operate 

concurrently with RCRA and CERCLA (Flahive, 2005).  Texas’ SWDA has a two-

pronged approach to liability, very much like CERCLA, including establishing a funding 

source and establishing liability (Flahive, 2005).  The classes of potentially responsible 
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parties are the same as those found in CERCLA, and liability is strict.  Thus, the Texas’ 

development community found itself up against the same rigorous approach toward 

environmental contamination as other places in the Unites States.  Simply put, it was 

risky to take on a brownfield project.  

When dealing with brownfields, the most dreaded type of contamination is 

usually groundwater.  Much of Texas is underlain with aquifers at various depths below 

the surface, including small, shallow plumes of perched groundwater resting just below 

the surface.  The illustrations shown in Figures 2 and 3 from the Texas Water 

Development Board represent the general outlines of major and minor aquifers in Texas.  
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Figure 2:  Major Aquifers of Texas (TWDB) 
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 Figure 3:  Minor Aquifers of Texas (TWDB) 
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These groundwater plumes range in depth from tens of feet below the surface, to 

thousands of feet below the surface, and vary greatly in their vulnerability to factors on 

the surface of the earth.  It is the nature of the aquifer to be recharged by the gradual 

infiltration of surface water over time.  This makes them susceptive to contaminants 

present in surface water, or that accumulate as water percolates through the ground, into 

the aquifer. 

Groundwater contaminants can be traced to many different sources but some of 

the most common in Texas, especially in urban areas, are attributed to solvent use at 

manufacturing plants, dry cleaning businesses, automotive repair shops, and filling 

stations with underground storage tanks (Morriss, 2004).  When businesses like these 

locate in the outcrop zone of an aquifer, their presence in the recharge zone elevates the 

probability of groundwater contamination.  Groundwater plumes that are most vulnerable 

to contamination are usually located here, in the outcrop zone, or as shallow, perched 

plumes that sit on top of a confining layer.  In the outcrop, there is no confining layer to 

serve as a filter between the contaminants and the groundwater.  Figure 4 shows a 

generalized illustration that highlights the differences between perched aquifers, 

unconfined aquifers, and confined aquifers. 
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Property owners and developers fear groundwater contamination because it is tied 

to the most uncertainty.  Property owners could chase a contaminated groundwater plume 

for miles beyond their property line, with no guarantee of timeline, budget, or complete 

remediation.  With this kind of risk, it was very difficult to gain lender support.  That 

knowledge paired with the established risks and side effects of abandoned buildings led 

the Texas Legislature and the TCEQ to establish state-level statutes that might help 

property owners remediate their land.  Texas is not unlike other states in this regard, as 

brownfield initiatives like these to help streamline the cleanup process have been passed 

in more than 40 other states (Brachman, 2004). 

The first of Texas’ brownfield initiatives, the Voluntary Cleanup Program (VCP), 

was passed in 1995.  The mission of the VCP is to provide administrative, technical, and 

legal incentives to encourage the cleanup of contaminated sites in Texas (VCP, TCEQ, 

2011).  It is designed to reward those property owners who voluntarily clean up 

Figure 4:  Perched Groundwater Plumes (USGS) 
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environmental contamination with freedom from liability to the state upon completion of 

the program.  According to Mr. Rudy Robinson of Austin Valuation Consultants, Inc.,  

 
One goal of these programs is to foster a better relationship between 

private parties and enforcement agencies so that more money is spent on 
remediation rather than legal fees (Robinson and others, 2001).   

That thought was seconded by Mr. James Morriss, a key figure behind the MSD law, 

when he stated that the VCP accomplishes its goal by providing incentives, both in terms 

of protection from enforcement and liability relief for future owners, operators, and 

lenders (2004).   

The TCEQ provides guidance to property owners, but under this program, the 

owners are still responsible for the financial burden of remediating the property.  Since its 

implementation in 1995, the TCEQ has issued more than 1,400 certificates of completion 

through the VCP, including 87 with help from the MSD program (Price, 2009, and 

Siegel, 2010).  Consequently, many property owners who entered into the VCP have 

opted out after learning that the cost of remediating contaminated groundwater was 

beyond their financial ability (Epperson, 2003, and Morris, 2004).  For those who do 

complete the TCEQ’s remediation program, the TCEQ awards a “certificate of 

completion,” releasing all non-responsible parties from liability to the state.  Since the 

property may be bought and sold while undergoing the VCP, this program has proven 

especially effective for remediating sites with groundwater contamination, as they 

generally require long-term remediation efforts (Flahive, 2005). 

Other voluntary programs in Texas include the Innocent Owner/Operator 

Program, the Leaking Underground Storage Tank Program, and the Dry Cleaner 

Remediation Program.  All are TCEQ-guided efforts that are designed to help individual 

property owners take responsibility for remediating their own land.  Similarly, all of these 
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voluntary programs require remediation of contaminated groundwater to potable 

standards.  As described above, the financial burden of groundwater remediation causes 

many VCP applicants to withdraw from the program.  Mr. Chuck Epperson, the former 

director of the VCP, was aware of this trend and proposed the MSD institutional control 

as a solution (Epperson, 2003).  It was to be a type of compromise between economic and 

environmental interests in Texas. 

Mr. Epperson’s idea for an MSD was eventually realized in House Bill 3152 in 

2003, authored by Representative Dennis Bonnen and sponsored by Senator Mike 

Jackson.  Through this bill, the legislature established authority through the Texas Solid 

Waste Disposal Act and the Texas Health and Safety Code for municipalities to restrict 

use to contaminated groundwater (Guide for Cities, 2005).  Before House Bill 3152, the 

VCP required property owners to remediate for all exposure pathways:  ingestion, 

inhalation, dermal contact, and bioaccumulation.  By restricting contaminated 

groundwater from potable uses via institutional control, the MSD effectively removed the 

ingestion pathway. 

The MSD is simply a legal boundary drawn around the affected property whereby 

no groundwater within that property may be used for potable uses.  Figure 5 indicates the 

legal boundary of the Mrs. Baird’s MSD in Dallas, Texas.  Southern Methodist 

University applied for an MSD in 2010 to cover the site as part of new plan to develop 

non-commercial campus development (SMU, 2010).  It will include new tennis courts 

and a throwing field for SMU athletics.  If a parcel meets all eligibility requirements as 

put forth by the TCEQ, then it will be issued an MSD certificate that then runs with the 

land.  In other words, the certificate remains intact through the sale of the property. 
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Figure 5:  Mrs. Baird's MSD Site in Dallas, Texas (SMU) 
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Eligibility for and MSD depends on several requirements.  First, the proposed 

MSD property must be within the corporate limits or extraterritorial jurisdiction of a city.  

(In the original bill, there was a minimum population requirement of 20,000, but the law 

was amended in 2007 to eliminate the population requirement.)  Second, the MSD 

property and all parcels within one-half mile of the MSD property must be supplied by a 

public water system that meets state requirements (Guide for Cities, 2005).  If those two 

requirements are met, then any individual, corporation, organization, government 

(including cities), agency, or partnership is eligible to apply for an MSD through the 

TCEQ (Guide for Cities, 2005). 

In addition to eligibility requirements, the MSD legislation also includes statutory 

notification requirements.  According to the TCEQ’s Guide for Cities (2005), a letter of 

notice regarding the proposed MSD boundary must be provided to: 

• Each municipality: 

o In which the MSD property is located; 

o With a boundary located within one-half mile from the MSD 

property boundary; or 

o That owns a groundwater supply well located within five miles of 

the MSD property boundary; 

• Each owner of a private water well registered with the TCEQ, the TWDB, 

or the Texas Department of Licensing and Regulation, that is located 

within five miles from the MSD property boundary; AND 

• Each retail public utility that owns or operates a groundwater supply well 

located within five miles of the MSD property boundary. 

Finally, the applicant is required to pay a one-time application fee of $1,000 to the 

TCEQ, and provide proof that the MSD application is supported by both the city council 
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and the governing body of each retail public utility (HB 3152, 2003).  Support from the 

city council may either be in the form of an ordinance or restrictive covenant that 

prevents the use of groundwater from the specified property for potable uses (HB 3152, 

2003).  Upon certification of these requirements, the TCEQ is authorized to issue an 

MSD certificate that can legally modify the investigation and response action 

requirements for the applicant’s property. 

The investigation and response action requirements are where the MSD program 

diverges from other voluntary cleanup efforts in Texas.  Since the ingestion pathway is 

restricted by the ordinance or restrictive covenant applied to the parcel, the owner is only 

required to remediate for the inhalation, dermal contact, and bioaccumulation pathways.  

In other words, the property owner’s groundwater remediation efforts shift focus from 

achieving potable standards to controlling risk associated with vapor intrusion, contact 

with affected soil, and damage to ecological resources.   

 

2.4. STUDY AREA 

MSDs are used throughout Texas from Beaumont to Abilene to Lubbock, but this 

report focuses on Tarrant and Dallas Counties in north central Texas, where the MSD is 

most prevalent.  Of the nearly 150 MSDs that have been approved since the law’s 

passage in 2003, over 65% are located within this study area.  This is the result of several 

factors, namely the combination of a large urban area underlain by shallow, perched 

groundwater. 
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As shown in Figures 6 and 7, the geographic region of interest is north central Texas, 

including the Dallas-Fort Worth Metropolitan Statistical Area.  The area is highly 

urbanized, and now relies mainly on surface water reservoirs to meet its demand for 

potable water. 

 

 

 

 

Figure 6:  Study Area Overview 
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According to the Northern Trinity/Woodbine Aquifer Groundwater Availability 

Model, “Groundwater regimes within these units range from water-table conditions in 

outcrop zones to artesian conditions at depth where the sand-rich aquifers are confined by 

low permeability clay…”  (Harden, 2004).  The majority of the aquifer system is located 

beneath confining clay and carbonate layers; however, vulnerable outcrop zones are 

found in central and west Tarrant County.  These are shown in Figures 8 and 9. 

Since aquifer recharge occurs in the outcrop zone where there is no impermeable 

layer, recharge water is very susceptible to contaminants found in surface water runoff.  

Figure 7:  Study Area within the Trinity River Basin 
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Furthermore, shallow groundwater plumes that are perched atop an aquitard layer (as 

shown previously in Figure 4) are also common throughout the two-county study area.  

These plumes are not confined by an impermeable layer, making them susceptible to 

surface water contaminants as well.   

 

 Figure 8:  Trinity Aquifer Outcrop Zone  (USGS) 
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 Figure 9:  Woodbine Aquifer Outcrop Zone (USGS) 
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The risk for contamination is further compounded by the fact that groundwater in 

this aquifer system is in hydraulic communication with surface water when the water 

table in the outcrop meets surface water systems (Harden, 2004).  In other words, the 

Trinity and Woodbine formations can directly gain water from, or lose water to, surface 

water bodies in the outcrop area (Harden, 2004).  Tarrant and Dallas Counties lie within 

the 17,969 square mile Trinity River Basin, which flows southeast across the study area, 

through the urban landscape of Fort Worth and Dallas.  The Trinity River fills numerous 

reservoirs along the way, and empties into the Gulf of Mexico, carrying with it all of the 

sediment, minerals, and contaminants that it accumulated along the way (Handbook of 

Texas, 2011). 

All groundwater contains minerals carried in solution, and the type and substance 

are dependent upon the surface and subsurface environments (Nordstrom, 1982).  

Chemical quality in the Trinity Aquifer normally ranges from fresh to slightly saline and 

is suitable for most public supply systems and industrial uses (Nordstrom, 1982).  The 

Woodbine group is higher in iron, but still provides an extremely important water source 

(1982).  These systems have been critical water sources for north Texas throughout the 

last century, but have suffered from growing population and development.  It was only in 

the last few decades that north Texas has become increasingly dependent on surface 

water reservoirs for its public water supply.  Water for Texas, the state water plan 

published in 2007, estimated that only five percent of the public’s water supply would 

come from the Trinity Aquifer in 2010.  One result of this shift in supply is the lingering 

presence of many abandoned groundwater wells, as the remaining demand for water is 

met through surface water reservoirs, located both inside and outside of the study area. 

 This metropolitan area forms one point of the Texas Triangle Mega-Region, 

which is one of the top ten fastest growing regions in the United States (American 2050, 
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2011).  As mentioned previously during the discussion of context, environmental 

contamination is present throughout the study area in former manufacturing facilities and 

smaller businesses such as automotive shops and dry cleaners (Morriss, 2004).  These 

contaminated parcels take up valuable land that will become increasingly appealing as the 

population grows and pressure to control sprawl grow stronger.  The growth and decline 

of the manufacturing industry in the U.S. has resulted in many brownfield properties 

dotted throughout urban areas such as Dallas-Fort Worth (Brachman, 2004).   

 Overall, the study area is characterized by the presence of shallow groundwater 

and surface water systems, environmental contamination from manufacturing during the 

twentieth century, a large urban area that continues to grow, and pressures to focus new 

growth inward.  Given these circumstances, this two-county study area has proven to be 

the ideal location for MSDs.  As of February 2011, there are 103 MSDs within the study 

area that have been certified by the TCEQ; they comprise the data sample for this study.  

See Appendix A for a detailed listing of each MSD property, and Figure 10 for a map of 

the study area. 
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In summary, this chapter explained the context in which the MSD legislation 

came about.  It is based in the liability scheme found in federal environmental laws, and 

nested in state-level laws that govern solid waste management in Texas.  Voluntary state-

level programs have been created to help individual property owners navigate the 

remediation process for brownfield properties, including contaminated groundwater.  

Finally, this chapter introduced the study area, located in north central Texas, and chosen 

because of its common use of the MSD.  These issues and background information are 

the foundation upon which the MSD is based, and aim to provide some insight into the 

climate in Texas when the MSD came about in 2003. 

Figure 10:  Two-County Study Area 



 26 

Chapter 3:  Literature Review 

Since its passage in 2003, the majority of literature on the MSD has been written 

from the legal standpoint or from the development sector.  Both originate primarily in 

Texas, and both support the law.  Thus far, the only reservations regarding this type of 

law have emerged in articles written by environmental professionals.  Instead of focusing 

on the MSD alone, these articles are concerned with the use of institutional controls on a 

broader scale, as a measure for remediating contaminated properties.  In this review, we 

will look first at articles from the legal and development communities that support the 

MSD, and then look to the environmental community that presents views in opposition to 

the MSD. 

 

3.1. ARGUMENTS IN SUPPORT OF THE MSD 

MSD supporters offer several compelling arguments in favor in the MSD 

program.  They come from private interests in the development and legal communities, as 

well as public interests from municipalities.  First, the MSD promotes brownfield 

redevelopment by reducing risk associated with remediating contaminated groundwater.   

In their article, “Municipal Setting Designations – A Sensible Alternative to the 

Costly Cleanup of Urban Groundwater,” authors James Morriss and Matthew Knifton 

view contaminated groundwater as an obstacle to redevelopment.  They note, “One of the 

primary problems is the significant cost and impracticability of groundwater cleanup…”  

(2004). A related article by Austin-based attorney Michael Nasi states, “These prohibitive 

costs often outweigh the benefits of redevelopment of contaminate properties, and, as a 

result, many urban properties are…not returned to productive use” (~2005).  
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These authors offer that the prohibitive costs of remediating contaminated 

groundwater outweigh the benefits associated with afflicted parcels being returned to the 

municipality’s tax base.  Furthermore, they argue that the MSD promotes faster, more 

secure real estate development of contaminated properties by removing the ingestion 

pathway associated with groundwater.  For instance, as of November 2008, the TCEQ 

had issued 87 Voluntary Cleanup Program Certificates for properties using MSDs 

(Siegel, 2010).  In return, the property owner completes a redevelopment project with 

assurance of indemnity from future liability to the state, and the municipality regains 

productive use of a brownfield property.  Ohio’s USD program claims the same benefits: 
 

Ohio EPA recognized that many brownfield properties are located in 
highly urbanized areas that rely on community water systems to supply residents 
with safe drinking water.  In those areas, groundwater that contains chemicals 
from prior industrial or commercial activities poses no perceptible risk to the 
community because the groundwater is not being used and will not be used for 
drinking water purposes in the foreseeable future (Ohio EPA, 2009). 

Both programs’ fundamental argument is that state government should not require 

property owners to spend vast sums of money cleaning contaminated groundwater to 

drinking water standards, when there is no need for it, and it poses little risk when left as 

is. 

Another view in support of MSDs contends that the program helps reduce the 

presence of abandoned buildings, and the secondary expenses tied to them.  There are 

unwelcome side effects at brownfield sites that further undercut a municipality’s tax 

revenue.  Ms. Kathryn Hansen, Regulatory and Environmental Coordinator for the City 

of Fort Worth, warns that the economic impediment to redevelopment caused by 

environmental contamination compounds the social and economic problems posed by 

abandoned properties in urban areas (Hansen, 2005).  First, because abandoned buildings 

breed crime that negatively affect property values, and second because abandoned 
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buildings intensify the burden on city services such as fire, police, and medical 

responders.   

The perceived stigma, real or otherwise, associated with brownfields decreases 

their value.  Ms. Hansen contends that this is strongly supported by Professor William 

Spelman’s study at the University of Texas correlating crime with abandoned buildings in 

Austin.  Professor Spelman’s study concluded that 41 percent of abandoned buildings 

could be entered without the use of force, and 83 percent of those showed evidence of 

prostitution and illegal drug use (1993).  A separate study completed in 2006 found,  
 

…homebuyers and real estate agents discount the value of properties 
based on the perceived level of crimes against individuals, as indicated by crime 
statistics and the media, because of concerns over individual well-being from 
residing in areas experiencing such crimes… homebuyers discount the value of 
properties by the additional cost of insurance that results from living in areas with 
higher levels of crimes against property.  Thus, crime also plays a critical and 
unique role in property valuation in an urban environment…  (Carroll and Eger, 
2006). 

Together, these studies indicate that abandoned buildings are closely linked with 

crime, which depresses property values.   

As reported in Ms. Hansen’s article, for instance, Temple University researchers 

found that houses within 150 feet of a vacant or abandoned property in Philadelphia, 

Pennsylvania suffered a net loss of $7,627 in value.  Similarly, houses between 150 and 

300 feet from abandoned properties lost $6,819, and those over 300 feet lost $3,542 in 

value (Temple University, 2001, in Hansen, 2005).  Furthermore, a study by Marie 

Howland in Recycling the City reports,  
 

Over the last decade, parcels with known contamination sold at a 60 
percent discount, parcels with historical reasons to suspect contamination sold at a 
31 percent discount, and parcels adjacent to a contaminated site sold at a (n) 8 
percent discount (2004).   
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These discount rates are the result of anticipated remediation expenses and future 

liability, and in some historical manufacturing sectors of older cities, the avoidance of 

brownfield properties results in a trend known as “environmental redlining” or 

“brownlining.”  Trends such as brownlining shape certain areas of cities that are 

“…effectively excluded from redevelopment,” and “…can significantly dim the 

economic prospects of whole populations residing near a brownfield site, as well as hurt a 

municipality’s tax base” (Leigh, 1994, in Recycling the City 2004).  From an appraisal 

perspective, programs such as the MSD improve property values over what they would 

be without such programs (Jackson and Pitts, 2007). 

The literature tells us that side effects from abandoned buildings also include the 

perceived isolation of those areas, and the added burden on fire, police, and emergency 

services.  Ms. Hansen refers to the work of Professor Mark Setterfield at Trinity College 

to emphasize this point:  isolation can occur both geographically and socially (Setterfield, 

2004).  Isolation is part of the downward spiral of abandoned buildings that ends with 

blighted neighborhoods.  It may begin with just one or two vacant properties, but as those 

accumulate into a vacant cluster or block over time, they begin to tear at the social fabric 

of a community (Setterfield, 2004).  Professor Setterfield notes that social atomization in 

blighted neighborhoods contributes strongly to a sense of despondency and resignation.  

Thus, as the physical and social aspects of their blocks and neighborhoods fall into 

disrepair, he argues that people give up on their communities (2004).   

These characteristics—abandoned buildings, crime, and isolated communities—

reinforce each other and drive up costs for emergency services.  The literature points out 

that abandoned buildings pose a fire hazard, endangering the lives of both nearby 

residents and firefighters, and that 70 percent of fires reported in vacant or abandoned 

buildings are incendiary or suspicious in nature (Hansen, 2005, and American R, 2002).  
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Furthermore, the National Fire Protection Association (NFPA) estimates that 6,000 

firefighters alone are injured every year in vacant or abandoned building fires (American 

Re, 2002).  The perception of crime contributes to increased expenses for routine police 

calls, while actual crime events at or near abandoned buildings raise costs for emergency 

services and increase risk to first responders. 

Meanwhile, municipalities are under pressure to focus new development inward 

in an effort to mitigate urban sprawl, while returning fallow brownfield properties 

productive uses.  In Recycling the City, Ms. Brachman provides,  
 
Policy makers and economists began to recognize that, left alone, private-

sector market forces would push development onto Greenfields, mostly outside the 
urban core; the public benefits of brownfield redevelopment that would bring 
underutilized land up to its ‘highest and best use’ would go unrealized (2004). 

Central to all of these issues is the fundamental concern over what Ms. Brachman 

referred to as the highest and best use of the land.  The National Vacant Properties 

Campaign, a project of Smart Growth America with funding from the EPA, aims to 

develop vacant property practitioners, provide tools for redevelopment, make the case for 

reclamation, and build the capacity of local, regional, and national practitioners to 

redevelop vacant land.  Initiatives such as this one, as well as the arguments above for 

promoting brownfield development, are all in pursuit of the highest and best use of land. 

One final argument in support of MSDs relates to risk-based corrective action, or 

RBCA.  Mr. Morriss points out that under the Texas VCP, the TCEQ holds property 

owners to remediation standards for drinking water, regardless of the previous or 

intended future uses of the groundwater plume (Morriss, 2004).  Then he goes on to say,  

 
Reliance on drinking water standards has increased the cost of 

investigation and remediation, heightened uncertainty as to the cost and timing, 
and led to frustration over the fact that hundreds of thousands of dollars are 
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expended on investigations and cleanups to meet drinking water standards in 
cases in which no one is drinking, or will ever drink, the water (2004). 

Instead of cleaning contaminated groundwater to potable standards, the MSD controls for 

the ingestion pathway, allowing a property owner to complete a less rigorous cleanup that 

is compatible with the future use of the land.  Mr. Morriss supports this practice, 

especially since shallow groundwater plumes are not reliable drinking water sources. 

Mr. Howard Gilberg, of Guida, Slavich & Flores, P.C., further supports RBCA 

practices for MSDs in his work entitled “Municipal Setting Designations:  Allocations 

and Resolution of Environmental Risk in Real Property Transactions” (2009).  He 

provides a hypothetical example for a dry cleaner site where the protective concentration 

level for the contaminant tetrachlorethylene, commonly known as perc, is five parts per 

billion in groundwater without on MSD (Gilberg, 2009).  Then he compares it to the 

same hypothetical dry cleaner site with an MSD, where the new protective concentration 

level is raised to 500 parts per million, or a 100,000-fold increase (Gilberg, 2009).  The 

time and cost savings tied to a change of that size in the protective concentration level are 

substantial, and bring new development opportunities within fiscal reach of individual 

property owners.   

Nevertheless, the MSD law still requires property owners to remediate other 

exposure non-consumptive exposure pathways such as dermal contact through the soil or 

water, inhalation of volatized organic compounds, or damage to ecological resources (HB 

3152, 2003).  These changes in remediation requirements based on the removal of the 

ingestion exposure pathway are risk-based corrective actions.  They help reduce the 

amount of time and money spent on remediation, making the brownfield redevelopment 

process more palatable for private developers.  The property redevelopment and 
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subsequent increase in property tax base provides a significant asset to private citizens, 

the development community, and municipalities. 

The views presented thus far are representative of what is available to the public 

on the Internet and through government channels.  From the TCEQ to municipal 

governments, all resources available to the public cast the MSD program in a positive 

light.  While positive, these views are not necessarily balanced with environmental and 

equity interests in the planner’s triangle.  The desire to promote economic development 

through the MSD program may come at a cost to other interests in the planner’s triangle. 

 

3.2. ARGUMENTS IN OPPOSITION TO THE MSD 

Despite short-term economic gains attributed to MSDs, there are also arguments 

in opposition of this tool.  Some opposing views are directed specifically at the MSD, 

while a broader view is wary of the growing use of institutional controls in general.  First, 

we will look specifically at opposing views toward the MSD. 

When this legislation was passed in 2003, one of the foremost voices against it 

was that of Mr. Richard Lowerre, an Austin-based environmental attorney.  With the 

support of various agencies including the Lonestar Chapter Sierra Club, Texas Campaign 

for the Environment, Texas Center for Policy Studies, Texas Public Interest Research 

Group, and multiple private law firms, Mr. Lowerre established a position against the 

MSD language proposed in House Bill 3152.  His reasoning is tied to issues that could 

have a negative effect—physically or fiscally—on the public. 

First, those in opposition to the MSD program contend that it creates fundamental 

conflicts with federally authorized programs under CERLCA, RCRA, the Clean Water 

Act, and the Safe Drinking Water Act, as well as the state-level VCP (Lowerre and 
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others, 2004).  Mr. Morriss, a staunch MSD supporter, counters that the MSD legislation 

expressly states that it is not intended to alter or supersede any federal environmental 

program requirements that the state of Texas administers (2004).  Still, Mr. Lowerre 

holds that because environmental laws at the federal level and the Texas VCP are 

designed to make the “polluter pay,” the MSD legislation is in direct conflict with their 

liability scheme.  Mr. Lowerre explains: 
 

…the purpose of the VCP is to provide incentives to remediate property 
by removing liability of lenders and future landowners…thus, if a property is in 
the VCP, it should not be allowed into an MSD where such investigation and 
remediation is not required (Lowerre and others, 2004). 

Therefore, since the end state of the VCP is a certificate of completion that provides 

protection from future liability, such protection should not be provided if no investigation 

is required (Lowerre and others, 2004). 

A second view against the MSD takes issue with MSD notification requirements.  

The language in the MSD legislation requires public notice to:   

• each municipality in which the MSD is located,  

• each municipality within one-half-mile of the MSD boundary,  

• each municipality or individual owner with a groundwater well within five 

miles of the MSD boundary, and  

• each retail public utility that owns/operates a groundwater well within five 

miles of the MSD boundary (HB 3152)   

Opposition against the MSD calls for more detailed notification requirements.  For 

instance, unless a parcel includes a groundwater well or is serviced by a retail public 

utility for groundwater, the property owner may not receive notice that an MSD is being 

considered at or near their property.  In contrast, Ohio’s USD program includes more 

thorough public participation.  The Ohio EPA issues informational mailings to residents 
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and interested parties within the proposed MSD, and then a few weeks after a USD 

request has been received, the Ohio EPA announces the request to the public through 

news releases, the media, and known citizen groups in the area (Ohio EPA, 2009). 

Mr. Lowerre suggests that public notice of MSD applications in Texas should go 

to property owners on the current tax roles for any property within the MSD, affected 

groundwater districts, affected groundwater protection committees, the county health 

officer, and all others who request notice (Lowerre and others, 2004).  Additionally, he 

maintains that the current degree of notice required by the MSD application could pose 

harm to utility workers and construction workers who may be required to drill through or 

excavate contaminated land (Lowerre and others, 2004).  The TCEQ publishes a list of 

certified and pending MSD applications on its official website; however, personnel 

working on a specific parcel may not have access to, or be aware that this information 

exists.  This is compounded by the fact that a property owner is not required to post 

notice of the MSD at the site, potentially putting these types of workers in harm’s way. 

 Thirdly, those in opposition of the MSD are wary of the language that makes this 

law equally applicable in cities of all sizes.  The original legislation in 2003 limited the 

MSD to cities of 20,000 people or more, but a 2007 amendment struck that minimum 

requirement from the law.  Notably, Ohio’s USD program has maintained a minimum 

population requirement of 20,000 (Ohio EPA, 2009).  With no minimum size limit, Mr. 

Lowerre believes the law puts smaller cities at risk because it fails to consider the long-

term resources needed to sufficiently manage such a program (Lowerre and others, 2004).  

According to him, “Dallas and other cities with access to technical and legal experts are 

not the ones at risk.  They will be able to protect their interests under the laws” (Lowerre 

and others, 2004).  Both Dallas and Fort Worth have used the resources available to them 

to construct and adopt city ordinances that govern their MSD programs.  Each added 
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requirements that are more stringent for MSD applicants, and some neighboring cities 

such as Irving and Arlington have used the larger cities’ ordinances as a model.  But 

smaller cities have fewer resources available to conduct investigations on the advantages 

and disadvantages of a program like the MSD.  They have less funding and personnel 

available to manage ongoing records and operations to make MSD information available 

to the public.  In short, not all cities have the means to determine if an MSD is in their 

best interest, or to ensure proper compliance with the institutional control over time. 

 So far, these opposition views represent those specifically against the MSD 

program.  However, another view considers the MSD program from a higher level, with 

skepticism toward institutional controls as a whole.  Robert Hersh and Kris Wernstedt, of 

Resources for the Future in Washington D.C., note that state voluntary cleanup programs 

are increasingly taking risk-based or land use-based approaches to brownfield 

redevelopment (2001).  This type of decision-making determines a cleanup level that is in 

accordance with the site’s probable future use (Hersh and Wernstedt, 2001).  Both 

concede that institutional controls implemented for risk-based cleanup can promote 

economic development, but their concern is that these tools transfer risk from the 

property owner or lender to the local community.  In their article, “Out of Site, Out of 

Mind:  The Problem of Institutional Controls” the authors note, 
 

If institutional controls were to fail—exposing persons to hazardous 
chemicals, for example—one could argue that the benefits accruing to the 
brownfield developers and site operators from the less costly cleanup has been 
borne by the local community in increased health risks…(2001). 

Transferring risk away from individual property owners to the whole community has 

potential for economic benefits, but social costs associated with health risks and physical 

costs for future remediation must also be considered. 
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 First, in order to be effective, Hersh and Wernstedt state that institutional controls 

must bind both current and future generations (2001).  This is true for MSDs, since they 

pass from one property owner to the next.  But their effectiveness from one generation to 

the next still poses some risk for outsiders such as utility workers on the parcel, given the 

concerns over notification requirements outlined above.  Moreover, “…the ability of third 

parties, such as community groups or local residents, to enforce a restriction at a site if 

the property owner fails to comply…is also uncertain” (Hersh and Wernstedt, 2001).  

Perhaps the most well known case of abuse regarding institutional controls is the grim 

Love Canal.  John Pendergrass and Katherine Probst of the Environmental Law Institute 

explain, 
One of the conditions for determining that remediation of the Love Canal 

was complete, despite the presence of contamination above levels that would 
allow for unrestricted use of the site, was that institutional controls be 
implemented (2005).  

When the City of Niagara Falls decided to proceed with school construction at the site, it 

was in violation of the institutional control—a deed restriction—that applied to the 

property.  In other words, the institutional control is only effective at protecting the public 

from harm if it is upheld. 

 Second, Hersh and Wernstedt also take issue with some institutional controls 

applied through zoning ordinances, such as those that might restrict certain land uses.  

They maintain that zoning ordinances are one of the most variable areas of American 

law, often modified through rezoning, variances, and special exemptions (2005).  The 

success of institutional controls depends on the consistent application of zoning rules, and 

the precise management of public records from one administration to the next.  

Municipalities must take care to adhere to their long-range land use plans to ensure 

proper compliance with institutional controls. 
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 Most importantly, the literature from Hersh and Wernstedt explains that 

institutional controls may be limited in their effectiveness by the incapacity of local 

governments to track and enforce them (2001).  As noted above by Mr. Lowerre, not all 

cities are equipped with equal resources to investigate and maintain institutional controls.  

In “Out of Site, Out of Mind” the authors cite budget cuts, reduced field inspections, and 

poor data exchange across city departments as obstacles for implementing and enforcing 

successful institutional controls programs (2001).  They conclude that additional funding 

for monitoring and enforcement are necessary, as well as more avenues for input from the 

public to help increase awareness of institutional controls (2001). 

 Both those who oppose MSDs and who are skeptical about institutional controls 

agree that a detailed cost to benefit analysis is critical to proper implementation of a 

remediation strategy.  In comments on the EPA’s draft institutional controls guidelines, 

the Blue Eco Legal Council of Highland Park, Illinois writes, “…institutional controls 

will almost always have a favorable cost comparison to remedies involving treatment or 

removal” (Pollack, 2011).  Indeed, some institutional controls are inexpensive, but others 

present substantial costs challenges; some state and local governments are concerned that 

the long-term stewardship of institutional controls will stretch already limited fiscal 

resources (Pendergrass and Probst, 2005).  In their article, “Estimating the Cost of 

Institutional Controls (2005),” Pendergrass and Probst aim to help the end user make an 

informed decision on the best long-term remediation strategy.  They work to educate 

those considering institutional controls on the costs of legal fees, purchasing property 

rights, groundwater rights, easements, and the wages of government personnel who will 

be required to monitor the controls (2005).  The authors highlight: 
 
Estimates for treatment and engineering controls are based on bids from 

contractors; estimates for some institutional controls such as monitoring are also 
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based on time and materials estimates.  In some cases, the EPA might need to ask 
state or local governments for information to estimate institutional control costs.  
It seems reasonable to use those costs to develop a more detailed estimate for 
actual remedy costs (2005). 

 

Furthermore, cost estimates should include maintaining institutional controls for their 

needed lifespan, including in perpetuity when applicable (Pendergrass and Probst, 2005). 

 In addition, Mr. Lowerre indicates that a true cost to benefit analysis should 

consider the loss of affected shallow groundwater as a natural resource.  The MSD 

requires no long-term impact analysis to justify leaving groundwater contaminated 

forever (Lowerre and others, 2004).  The Blue Eco Council seconds this concern, offering 

that the cost of losing access to groundwater is never considered as an actual cost in 

dollar terms, whereas the cost of remediation is assessed (2011).  Certainly, shallow 

groundwater is not the most desirable source of water because the extent of perched 

groundwater is difficult to assess.  There is usually very limited subsurface information to 

characterize them, and usually not enough good lithology or stratigraphy to determine 

availability or reliability (Schuster, 2011).  Yet water—even shallow groundwater—is a 

natural resource with value.   

Ohio’s USD program appears to perform better in this regard as well.  For 

example, the Ohio EPA requires a stringent classification of the effected groundwater 

formation in a proposed USD.  Classification determines whether the groundwater plume 

is a critical resource such as sole-source aquifer, the quantity and speed of yield, 

dissolved content, and others.  In short, the Ohio EPA takes more care to ensure it does 

not write off a potential drinking water source for the future.  As urban centers such as 

Dallas and Fort Worth continue to grow, and other water resources become scarce, Mr. 

Lowerre affirms the need to include the loss of this natural resource in an MSD’s cost to 

benefit analysis. 
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 The final reason that literature provides for opposing MSDs or institutional 

controls is that these tools create a self-fulfilling prophecy.  New methods of treatment 

technologies will only be developed if the polluter has fiscal incentives to develop them 

(Pollack, 2011).  Mr. Lowerre fears this will affect future generations.  He states that if 

the assumptions we make to certify MSDs prove wrong, there will be no financial safety 

net in the form of performance bonds or other sources to fund cleanup in the future 

(2004).  By violating the “polluter pays” principle and removing fiscal incentives for the 

private sector to pay for environmental clean-up, communities insure risk that should be 

paid for by the developer or property owner who benefits from the MSD.  As a result, the 

MSD and other institutional controls lower the standards of traditional liability schemes 

and eliminate incentives to pay for environmental remediation.  Views in opposition to 

MSDs seek to balance economic and environmental interests. 

 Together, these articles capture views on both sides of the controversial MSD 

program.  Those who favor the MSD program do so for economic and social benefits to 

the affected communities.  Conversely, those who oppose do so for concerns over the 

long-term social cost of paying for environmental remediation in the future, if the 

decisions we make today are fallible.  The path forward is to examine the impact of 

MSDs on environmental and equity interests since the law’s passage in 2003, and explore 

the implications a long-term, regional MSD program. 



 40 

 

Chapter 4:  Methodology and Research 

MSD applications commenced with a slow start in 2003, but eventually picked up 

with 13 MSDs certified in 2006 and 21 more certified in 2007.  In years since then, the 

TCEQ has consistently certified 20-30 every year.  For the study area including Tarrant 

and Dallas Counties, there are 103 certified MSDs as of February 2011 (“Municipal 

Setting Designations,” TCEQ, 2011).  These comprise the study sample for this report. 

Some information presented here is based on background interviews conducted 

with various professionals in central Texas and in the Dallas-Fort Worth area.  It is 

important to note that the views represented are those of the author alone, and have not 

been verified or refuted by the quoted individuals. 

The research methodology includes case study and GIS analysis, designed to 

assess implications for MSDs and the environment, and for long-term MSD 

implementation on a regional scale.  Case study analysis will compare Atlantic Station in 

Atlanta, Georgia, to Montgomery Plaza in Fort Worth, Texas.  These two projects were 

chosen for a number of similarities: 

• infill brownfield projects, faced with overcoming decades of similar 

environmental contamination, 

• required up-zoning from industrial land uses to accommodate a new mix of 

commercial and residential land uses, 

• relied on some form of public-private partnership to raise capital for the 

redevelopment, and 

• pursued by traditional big-box developers. 
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 Furthermore, of all MSDs in Texas, Montgomery Plaza was selected for 

comparison because it is indicative of other brownfield projects in Texas.  The city 

offered tax abatement incentives to secure the development contract, and willingly 

collaborated with a private developer to accomplish the project.  It was Fort Worth’s first 

MSD project, and only eighth overall in the state of Texas.  Its early start in the MSD 

program allows time to see how the development has progressed over the years.  Lastly, 

Montgomery Plaza’s groundwater contamination was attributed to solvent use in 

automotive service centers, which is representative of much of the groundwater 

contamination throughout the study area.  These characteristics determined the selection 

of Atlantic Station and Montgomery Plaza for case study analysis.  The comparison is 

intended to inform the reader of two different remediation and funding approaches for 

addressing similar brownfield properties. 

Additionally, the report will employ GIS analysis of hydrology data, hazardous 

waste sites, land use data, and census data.  Spatial analysis of hydrology and hazardous 

waste sites will alert readers to vulnerable areas where groundwater contamination has a 

vehicle by which to spread.  Then, analysis of certain land uses and census data will help 

identify potential equity concerns that may be associated with groundwater contamination 

and vulnerable socio-economic groups. 

 

4.1.   ATLANTIC STATION CASE ANALYSIS 

Now one of the nation’s largest brownfield redevelopments, Atlantic Station was 

originally Atlantic Steel Hoop Company, established in 1901.  It operated continually 

from the 1920s through the 1980s, peaking with over 2,000 employees and producing 
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more than three quarters of a million tons of steel annually during the mid-1970s 

(Timeline, 2005).  Figure 11 shows a historic image of the steel mill in operation. 

 

 

 

 

After years of industrial use, the property was highly contaminated and lacked the 

infrastructure to support commercial or residential development (Weber and Goddeeris, 

200).  The 138-acre site is situated just southwest of the junction of Interstates 75 and 85 

near midtown Atlanta.  Because of its prime location, the site was long sought after by 

developers, but few could figure out how to clean it up (Miller, 2006).  See Figure 12 for 

the proposed site location. 

Figure 11:  Atlantic Steel Mill, 1920s-1980s (EPA) 
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One development company, Jacoby Development, Inc., had pockets deep enough 

to try it.  Jacoby Development sought redevelopment zoning from Atlanta’s then-Mayor 

Bill Campbell and was approved, but the plan was for a conventional suburban big-box 

project, not the Atlantic Station you see today (Miller, 2006).  Then, Brian Leary—vice 

president of design and development for Atlantic Station—came on board and helped  

 

 

 

transform the project into an urban, mixed use development.  He was completing his 

master’s thesis on a vision for Atlantic Station at the time, and convinced Jacoby to 

consider his ideas (Miller, 2006).  Jacoby bought into the urban version of the project, 

and together they began unraveling the tangle of complications inherent to redeveloping a 

brownfield property.  That decision saved Jacoby Development’s project.  Had it not 

Figure 12:  Atlantic Station Proposed Site (MacTec) 
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been for the smart growth principles incorporated in the new plan, funding for Atlantic 

Station would not have materialized. 

The facility was regulated under a RCRA post-closure permit for the Former 

Furnace Dust (hazardous waste) handling unit (Atlantic Steel, 2007).  The developer 

voluntarily entered into the remediation process, but the EPA and the Georgia 

Environmental Protection Department guided the cleanup under the RCRA post-closure 

permit.  Because of known soil and groundwater contamination, the EPA officially 

classified the property as a brownfield, and considered its location to be urban infill 

(Weber and Goddeeris, 2007).  Both traits would eventually help finance the project.   

Georgia’s tax increment finance mechanism, authorized under the Georgia 

Redevelopment Powers Law (1985), included a blight requirement meaning that a project 

had to contribute to the elimination of urban blight to be eligible.  The brownfield 

classification helped justify Georgia’s version of the tool, a tax allocation district (TAD), 

to pay for remediation (Weber and Goddeeris, 2007).  Jacoby Development agreed to pay 

for all environmental remediation up front, and be reimbursed by the City of Atlanta as 

the project began to generate a tax increment.  See Figure 13 for a tax increment example. 
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Furthermore, Atlanta’s deficient air quality performance at that time yielded a ban 

on new road development, so funding for a new bridge to connect Atlantic Station to 

midtown was out of the question (Weber and Goddeeris, 2007).  The infill classification 

helped remedy this because it created a live-work environment, reducing the total number 

of vehicular miles travelled in Atlanta.  Thus, the EPA allowed the City of Atlanta to 

move forward with bridge construction, and the Atlanta Development Authority 

approved a 25-year TAD to fund environmental cleanup (Weber and Goddeeris, 2007).  

It was backed by a $75M municipal bond, which provided the insurance Jacoby needed 

to fund the environmental remediation up front.  Moreover, the additional federal funding 

for bridge construction would not have been possible for a traditional, suburban-style 

project; under those conditions, EPA would not have allowed an exception to the 

Figure 13:  Tax Increment Financing (Renew Denver) 
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highway ban (Weber and Goddeeris, 2007).  Multiple funding sources worked in concert 

to accomplish this project. 

Environmental contamination on the property was largely due to vinyl chloride in 

the soil and water.  In some areas, the groundwater plume indicated toxic levels as high 

as .55 mg/l (Atlantic Steel, 2007).  Jacoby used dig and haul for the most contaminated 

areas of soil, removing 165,000 tons of contaminated materials (Miller, 2006).  Then the 

developer installed a soft cap of clean fill and granite, topped with a hard asphalt cap and 

parking garage (Miller, 2006, and Atlantic Steel, 2007).  Figure 14 shows the site post-

remediation in 2001. 

 

 

 
Figure 14:  Atlantic Station Site, Post-Remediation (MacTec) 
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Groundwater remediation was more challenging.  First, Jacoby oversaw the 

installation of a groundwater interceptor system.  It extracts groundwater to prevent water 

contaminated with vinyl chloride from migrating off the property (Atlantic Steel, 2007).  

The groundwater is collected and tested prior to discharge into the municipal sewer 

system at two places down gradient of the property (Atlantic Steel, 2007).  Second, the 

remediation plan included installation of engineered barriers to help stabilize and control 

the contaminated groundwater plume (Atlantic Station, 2007).  The final step was a 

conservation easement.  Applied to the entire property, it is included in the title and 

transitions from one property owner to the next.  The environmental remediation has 

proven successful thus far, and the city is already enjoying economic benefits from the 

development.  Through redevelopment, a former industrial site that once contributed 

$300,000 annually in property taxes approached $8M in 2005 and $30M in 2008 (Weber 

and Goddeeris, 2007, and Atlantic Station, 2008).   

Atlantic Station has succeeded in balancing obvious economic interests with 

environmental interests, by way of thorough soil and groundwater remediation.  

Presumably, the image of a completely rehabilitated property is more appealing to 

consumers than one where traces of contamination remain.  In addition, no grave 

trespasses on equity interests emerged, although no specific targets were set for 

affordable housing units.  In 2006, the lowest apartment rent advertised was $675/month, 

available in The Flats apartments (Miller, 2006).  That number is not likely to suffice for 

affordable housing standards.  Michael Dobbins, visiting professor in architecture and 

city and regional planning at Georgia Tech, and former commissioner of planning and 

community development for Atlanta (1996-2002), stated,  
 

“The basic goal was to figure out how to take a behemoth project and 
stitch it into the fabric of the city in as least disruptive way as possible.  On that 
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scale, I think they’re [Atlantic Station developers/planners] succeeding” (Miller, 
2006). 

Overall, Atlantic Station performs well against the arguments presented in the literature 

review above. 

Jacoby Development was required to remediate contaminated groundwater 

instead of relying solely on institutional controls; it still accomplished all tasks presented 

in arguments supporting MSDs.  It successfully redeveloped a blighted property, 

returning 138 acres of inner city land to productive use and convincing performance on 

the city’s tax roles.  The development team accomplished this feat by partnering with the 

City of Atlanta to help reduce liability associated with environmental contamination.  

Since the parcel was up-zoned from industrial to mixed use, risk based corrective action 

under the RCRA post-closure permit called for strict environmental remediation to 

residential standards.  The public-private partnership provided Jacoby the insurance 

needed to proceed with the project, and it eliminated an abandoned structure in the center 

of Atlanta. 

Atlantic Station also performs well against arguments in opposition to MSDs.  

The opposition claims that MSDs violate the polluter pays principle, whereas, Jacoby 

Development was required to pay for all remediation expenses up front.  Indeed, the 

developer was reimbursed by the city for cleanup costs, but neither the developer nor the 

city could have accomplished full remediation independently.  And the “polluter” in this 

case, Atlantic Steel, was no longer in operation.  The public-private partnership to fund 

cleanup was a positive compromise for both entities, and helped protect the industry from 

self-fulfilling prophecy that stems from eliminating all remediation requirements. 

Moreover, Atlantic Station implemented public involvement exceedingly well.  

EPA called the redevelopment “Project XL” for excellence in leadership because of its 
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commitment to smart growth principles, but the project excelled in other ways too 

(Weber and Goddeeris, 2007).  It afforded a number of opportunities for stakeholder 

involvement and information exchange, including gathering public input on what color to 

paint the new 17th Street Bridge (Project XL Report, 2000, and Atlantic Station FAQ, 

2011).  As shown in Figure 15, yellow was the winner. 

 

 

  
Figure 15:  17th Street Bridge (Bridge Gallery at www.pbase.com) 
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Additionally, the Final Project Agreement (FPA) between Jacoby Development 

and the EPA requires annual reports to stakeholders for the duration of the FPA, known a 

Project XL Reports.  These provide status updates on development progress, 

environmental performance, and adherence to the FPA (Project XL Report, 2000).  A 

separate agreement between the EPA and the Georgia State Historic Preservation Officer 

for the Atlantic Steel/Station project requires the development and implementation of an 

outreach and public education program (Project XL Report, 2000).  The agreement is 

intended to “focus on public education approaches that benefit preservation in a larger 

context and the community as a whole” (Project XL Report, 2000).  These agreements 

have been upheld, and show that Atlantic Station achieved success in part through its 

long-term commitment to public involvement. 

Finally, Jacoby Development responsibly incorporated institutional controls into 

the remediation plan.  Instead of relying solely on institutional controls for protection 

from environmental contamination, Jacoby Development accomplished the EPA-

recommended technique of “layering” by pairing remediation methods with engineered 

barriers and a conservation easement.  Layering helps mitigate the variability of 

groundwater because it can still be problematic, even after the source has been removed.  

Groundwater does not respect property boundaries, commonly migrating off-site to 

neighboring properties (O’Brien, 1997).  By combining engineered controls and pump 

and treat remediation measures, the developer was able to use the conservation easement 

on his property as it was intended:  an added layer of protection. 
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Jacoby Development’s public-private partnership with the City of Atlanta was 

critical.  It helped secure funding and environmental remediation guidance from the 

Georgia Environmental Protection Department and the EPA, and completely transformed 

this project from a traditional big-box development into a national model for smart 

growth.  The Commons at Atlantic Station, as it appears today, is shown in Figure 16.  

All told, the redevelopment of Atlantic Station was successful in terms of both the 

economy and the environment. 

 

4.2.   MONTGOMERY PLAZA CASE ANALYSIS 

The tale of Montgomery Plaza begins much like that of Atlantic Station.  

Montgomery Ward constructed the eight-story mission revival-style warehouse in 1928 

Figure 16:  The Commons at Atlantic Station (Atlantic Station Living) 
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to provide regional retail and mail order service to much of west Texas (Montgomery 

Plaza, 2011).  The warehouse, pre-development, is shown in Figure 17. 

 

 

 

Located adjacent to downtown Fort Worth, “…the site was one of nine regional 

centers constructed in the U.S. between 1926 and 1929” (Montgomery Plaza, 2011).  

Montgomery Ward successfully operated the regional warehouse for over half a century.  

Then, a negative succession of events began:  the catalog operation closed in 1986, the 

corporation filed for bankruptcy protection in 1996, the warehouse suffered extensive 

damage during a 2000 tornado, and within six months the corporation had completely 

vacated the site (Montgomery Plaza, 2011).  As in the case of Atlantic Station, the 

Figure 17:  Original Montgomery Ward warehouse (Dallas Metropolis) 
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vacated warehouse occupied over 42 acres of prime real estate near downtown, but posed 

a significant risk for developers.  The site’s relative location to downtown Fort Worth is 

shown in Figure 18. 

 

 

 

 

Over six decades in operation as an automobile service center resulted in 

extensive soil and groundwater contamination on the property (Montgomery Plaza, 

2011).  According to the TCEQ, there was “…contamination left by several underground 

storage tanks, a truck wash bay, a paint booth, and an auto-service building” (Price, 

2009).  Liability associated with this contamination scared many developers away.  Two 

previous development contracts had already fallen through when Dallas-based Weber and 

Co. and Chicago-based Kimco Developers signed on for the project (Baker, 2003).  Much 

Figure 18:  Montgomery Plaza Location Map (Google Maps) 
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like Jacoby Development and Atlantic Station, Weber and Co. had a “long and successful 

track record of building strip shopping centers in the suburbs, anchored by Super Target” 

(Baker, 2003).  Montgomery Plaza is different however, because there was much less of 

an incentive for the developer to focus on smart growth principles.  The Texas VCP and 

the City of Fort Worth helped provide environmental remediation and funding, 

respectively, and asked comparatively little of the developer in return. 

Since the property was up-zoned from industrial to mixed use, the Texas VCP’s 

risk-based corrective action policy required soil contamination to be cleaned to a higher 

standard.  For instance, “a site intended for industrial use is allowed lead levels up to 

1,600 parts per million, whereas a property planned for residences can have lead levels no 

greater than 500 ppm” (Price, 2009).  As a result, over 3,600 cubic yards of contaminated 

soil was removed from the property (Price, 2009).   

Unlike the extensive groundwater remediation required at Atlantic Station, the 

MSD program allows contaminated groundwater under the property to remain in place, 

under protection by an institutional control.  There is one industrial-use well located 

within the Montgomery Plaza MSD, owned by Clean Towel and Linen Company, but 

since it is not for potable use, no further investigation was required.  See Figure 19 for a 

map of the site, including the industrial-use well. 
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Furthermore, there is no requirement for monitored natural attenuation at the 

Montgomery Plaza site.  Residents of Montgomery Plaza will not be afforded the 

awareness of semi-annual groundwater reports like those in Atlantic Station receive, and 

the plume will remain unchecked.  In essence, the TCEQ provides substantial liability 

insurance for property owners with certified MSDs.  The insurance has no expiration and 

costs only $1,000 (cities add their own fees to this amount). 

Figure 19:  Montgomery Plaza MSD 
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Montgomery Plaza was estimated to cost $100M, but unlike Atlanta, Fort Worth 

did not fund this project directly (Shlacter, 2003).  Instead, it helped secure its partnership 

with Weber and Co. by offering various economic incentives.  First, Fort Worth offered a 

one-year tax abatement for both the warehouse redevelopment and the construction of a 

new Super Target.  Then, it offered up to 21 annual economic development grants to both 

the warehouse and the Super Target.  Together, the estimated incentive amount came to 

over $35M (City Council Agenda, 7/6/2004).  Additionally, the city applied for a $2M 

federal brownfield grant, and the developer negotiated with the city for an additional 

$13M low-interest loan as part of a Housing and Urban Development program to 

redevelop inner-city areas (Shlacter, 2003).  These economic incentives were successful 

in helping to secure a developer for the Montgomery Plaza project, but they came at cost 

to the city.  One question to consider is whether these practices earn the city a good value 

for its money. 

In exchange for offering $35M in incentives, backing a $13M loan, and offering a  

$2M grant, the city received 535,000 square feet of new commercial space, 240 new 

housing units, and an estimated 430 new jobs (Schlacter, 2003).  Furthermore, the city 

made the economic incentives conditional upon the developer committing to spend 25% 

of hard construction costs with Fort Worth companies, and 15% of hard construction 

costs with certified minority or Women Business Enterprise companies in Fort Worth 

(City Council Agenda, 7/6/2004).   

These conditions promoted brownfield redevelopment, returning 42 acres of inner 

city land to productive use.  They stimulated the local economy and increased Fort 

Worth’s tax base.  Risk-based corrective action measures helped clean the contaminated 

soil to residential levels, and the city councils sought to balance equity issues by 

contributing to minority or Women Business Enterprise companies.  All of these 



 57 

represent positive changes for the City of Fort Worth.  Regrettably, they also set 

conditions for a contaminated groundwater plume to remain in place, leaving only public 

funds with which to clean it, should there be need in the future.  Montgomery Plaza does 

not hold up as strongly as Atlantic Station to the arguments presented in the literature 

review.  An image of Montgomery Plaza’s completed facade is shown in Figure 20. 

 

Figure 20:  Montgomery Plaza (Luxury Apartments Fort Worth) 
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Montgomery Plaza struggles with arguments presented by those in opposition to 

the MSD.  One might say that by leaving the contaminated groundwater plume, 

remediation for Montgomery Plaza violates the polluter pays principle.  Even if the 

developer was required to remediate other exposure pathways at the time of the 

development, there are no control measures in place under the MSD to ensure long-term 

compliance.  If the plume is breached in the future and contamination spreads, the 

financial burden for cleanup will fall on the taxpayer. 

The efficacy of the MSD implemented at Montgomery Plaza is also weakened 

over time.  During the development process, there were a number of opportunities for 

public input, including hearings about the development zoning (Shlacter, 2003).  Per 

MSD application requirements, notice was provided to the municipality, well owners, and 

regional public utilities within five miles.  But over time, public awareness of the project 

dims.  As that happens, the risk of contact with contaminated soil or groundwater 

increases for third parties such as utility workers who may access the property. 

Moreover, there was no incentive for the developer to conduct a cost to benefit 

analysis for remediation versus institutional controls.  The large upfront cost of 

remediation can deceive municipalities into thinking that institutional controls are always 

more affordable; however, institutional control cost estimates should “…include 

maintenance for their needed lifespan, including in perpetuity when applicable” 

(Pendergrass and Probst, 2005).  This includes the initial legal costs of establishing the 

controls, as well as ongoing wages for those required to monitor and manage them.  

Without this type of analysis, institutional controls will usually have a favorable cost 

advantage over treatment or removal of environmental contamination (Pollack, 2011).  
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So, factoring in the lifetime costs of institutional controls helps balance the cost to benefit 

analysis, except in the unusual case of MSDs in Texas.  These are an exception to the rule 

because they do not require long term monitoring.  Thus, MSDs will always be cost 

favorable over remediation, whether they are the best choice or not.  As described in the 

literature review, these circumstances create a self-fulfilling prophecy.  When there is no 

incentive to explore new remediation technology or to spare the loss of a natural 

groundwater resource, no effort will be expended to do so. 

Montgomery Plaza shares many similarities with Atlantic Station, but overall it 

cannot withstand the same degree of scrutiny as the project in Atlanta.  In spite of its 

accomplishments, Montgomery Plaza still poses challenges for the polluter pays 

principle, and for responsible use of institutional controls.  As a result, it does not achieve 

a sustainable balance between economic and environmental interests.  Furthermore, the 

240 residential units provided in the project are valued from $260,000 to $1,600,000 

(Baker, 2008).  No units are identified as affordable housing, making a difficult case for 

equity interests in this redevelopment.  A detailed view of Atlantic Station and 

Montgomery Plaza by the numbers is shown in Appendix B for easy comparison. 

 

4.3.  GIS ANALYSIS OF ENVIRONMENTAL CONCERNS 
 

So far we have examined one MSD project in the study area—Montgomery Plaza.  

Now we will take a broader view of the study area through GIS analysis.  This enables us 

to examine the spatial distribution of all MSDs in the sample, including their 

relationships to other sites and land uses.  Groundwater is a complex issue for developers 

and planners because it is mobile.  Albeit slowly, groundwater migrates through porous 
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layers in the subsurface, interacts with surface water, and it can breach impermeable 

layers through fractured boreholes.  This means that contaminants within the groundwater 

plume have a vector for transport.  Under an MSD, property owners are still required to 

mitigate for other exposure pathways besides ingestion, as well as damage to ecological 

resources.  Thus, it is useful to consider the potential for groundwater and surface water 

interaction, the proximity of hazardous substances, and the location of potentially 

vulnerable land uses.  To accomplish this, we will look at MSD proximity to the 

following: 

• Groundwater resources, 

• Surface water resources, 

• Hazardous waste sites, and 

•  Vulnerable land uses. 

First, let us examine MSDs and groundwater resources.  In the sample of 103 

MSDs, 36 parcels lie within Tarrant County and 71 within Dallas County (one overlaps 

the county border and another application includes three parcels).  As shown previously 

in the characterization of the study area, the Trinity and Woodbine Aquifers underlie 

Tarrant and Dallas Counties.  They are generally long, slender formations running north-

south through the study area, with outcrop zones to the west and subcrop zones to the 

east.  Since recharge occurs in the outcrop area, there is risk for contaminants within 

MSD plumes to migrate with recharge.   

GIS analysis shows that 14 of 103 MSDs, or 13.5% fall within the Woodbine 

outcrop, located between the urban cores of Dallas and Fort Worth.  The Trinity outcrop 

crosses the study area in northwest Tarrant County and does not include MSDs at this 

time.  (Detailed results are shown in Figure 21).  Under normal conditions, shallow 
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groundwater poses little risk to the larger aquifers beneath them, but the outcrop zone is 

more vulnerable. 

 

 

 

 

 

Another factor to consider is the presence of groundwater wells.  There are 1,447 

wells within the study area, that are registered with the Texas Water Development Board.  

Reliance on groundwater has decreased in recent decades as Dallas and Fort Worth have 

Figure 21:  MSD Proximity to Groundwater Resources 
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shifted groundwater supply to surface water reservoirs, but well boreholes still pose a risk 

for MSDs.  Contaminated water from shallow plumes can potentially pass through 

fractured or damaged boreholes and find its way into deeper aquifers.  Of 1,447 wells in 

the study area, 49 lie within the Trinity outcrop and 294 lie within the Woodbine outcrop.  

None fall within outcrop areas.  Additionally, there are 14 wells contained inside MSD 

boundaries, but they are not located within outcrop areas.  Those have an extra layer of 

protection from the impermeable layer that confines the large aquifer beneath them.  Risk 

increases however, if one looks one-half mile out from the MSD boundary.  There, 68.9% 

or 71 out of 103 MSDs include a groundwater well within their one-half mile buffer 

zones.  Of those, 10 MSDs with groundwater wells within one-half mile are located in the 

Woodbine outcrop.  These are shown in Figure 22. 
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Next, we will examine the potential for groundwater and surface water interaction 

by looking at surface water features in the 1:100k-scale National Hydrography Dataset 

(NHD) Plus.  As mentioned during the study area description in Chapter 2, groundwater 

contamination is sometimes aggravated when groundwater and surface water systems are 

in hydraulic communication (Harden, 2004).  At the 1:100k scale, there are 592 recorded 

watercourses in the study area, including the Trinity River.  11 watercourses pass directly 

through MSD parcels, and a total of 44 pass within one-half mile of an MSD boundary.  

Figure 22:  MSDs of Concern for Groundwater Resources 
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Furthermore, there are 341 total water bodies in the study area, including one that 

intersects an MSD boundary and 19 within the one-half mile buffer zone.  Detailed 

results are shown in Figure 23. 

 

 

 

 

 

 

Since property owners are still held accountable for damage to ecological 

resources and other exposure pathways besides ingestion, the potential for surface water 

interaction should be of great concern.  There are over 500 surface water quality 

monitoring stations in the study area, but only 34 are found within one-half mile of an 

Figure 23:  MSD Proximity to Surface Water Resources 



 65 

MSD.  This could indicate that changes in an MSD groundwater plume could take longer 

to detect than is acceptable for mitigating exposure to contaminants. 

A traditional VCP cleanup agreement for groundwater may require monitoring 

wells to be installed, but under an MSD there is no such requirement for ongoing 

monitoring of natural attenuation.  As a result, it may be very difficult to detect 

movement in the contaminated groundwater plume in time to prevent further damage to 

down gradient resources.  Figure 24 provides two examples of MSD conflicts with 

surface water resources. 

 

 

Figure 24:  MSDs of Concern for Surface Water Resources 



 66 

Additionally, we must consider the potential for contamination from other 

hazardous substances.  Municipal solid waste facilities, permitted industrial hazardous 

waste facilities, and Superfund sites can all be found within the study area.  These sites 

require precautionary measures and remediation, respectively, but there remains potential 

for groundwater and surface water interaction that could spread contaminants.   

Three MSD parcels include a municipal solid waste facility within their boundary, 

and 19 include a facility in their one-half mile buffer zone.  There are no permitted 

industrial hazardous waste facilities found within MSD boundaries, but there are three 

located within one-half mile of an MSD boundary.  Finally, there are eight MSDs that lie 

completely inside of a larger Superfund site in Dallas, Texas.  This Superfund site, the 

RSR Corporation’s Murph Metals, operated a lead smelter and disposed of battery 

material and slag on the property between 1920 and 1984 (Sites in Reuse in Texas, 2011).  

Groundwater plumes beneath the property were found to be contaminated with metals, 

but according to the EPA, the contaminated plume is now stable and remedy construction 

is underway (Superfund Information Systems, 2011).  As mentioned in the literature 

review, one argument in opposition to MSDs is that they violate the polluter pays 

principle.  This raises concerns over the potential for contaminant migration and 

interaction since long-term monitoring is not required of MSDs, as well as broader 

questions of potential conflicts between the federal Superfund program and the state-run 

MSD program.  See Figure 25. 
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Lastly, the GIS analysis should asses MSD proximity to vulnerable land uses.  For 

this report, vulnerable land uses will include parks, primary schools, and secondary 

schools.  These locations represent places where children and adolescents are likely to be 

exposed to soil.  As part of the VCP, MSD sites sometimes require soil remediation or the 

identification of the groundwater plume’s extent, but once the certification is issued, 

MSD sites do not require monitoring.  Thus, there is potential for undetected 

contaminants to migrate to the surface of the earth through groundwater or vapor.  

Figure 25:  MSDs within a Superfund Site in Dallas, Texas 
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GIS analysis reveals that four MSDs include or intersect some portion of 

parkland, and 94 MSDs include parkland in their one-half mile buffer zone.  Detailed 

results are shown in Figure 26. 

 

  

 

 

One MSD in Tarrant County, Trinity Uptown, includes two schools:  one primary and 

one secondary.  At 1,962 acres, the Trinity Uptown MSD is the largest in Texas.  

According to the Trinity River Vision Authority, the Trinity Uptown was once devoted to 

oil refining, scrap metal yards, battery reclamation facilities, and electrical and chemical 

plants (Trinity River Vision Authority, 2011).  Although 

If the selection is increased to the one-half mile MSD buffer zone for this study 

area, GIS analysis indicates 71 schools within one-half mile of MSDs.  See examples in 

Figures 27 and 28. 

 

 

Figure 26:  MSD Proximity to Vulnerable Land Uses 
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Figure 27:  MSD Land Use Conflicts with Parks 
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The numbers presented thus far show potential for contaminants within MSD 

plumes to spread after MSD certification and cause harm, but risk can be mitigated to an 

acceptable level as demonstrated by the Superfund program, RCRA cleanups, and Texas’ 

own VCP.  Still, there are characteristics specific to the MSD program that increase risk.  

For example, MSDs are allowed to be used independently, without assistance from 

engineered controls or groundwater remediation.  Some institutional controls such as the 

Figure 28:  MSD Land Use Conflicts with Schools 
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MSD have proven effective in a variety of situations, but it is probably unsafe to rely on 

institutional controls alone.  In the Atlantic Station case study, we learned that the 

remediation plan relied on layering various tools to achieve full protection from 

contaminants.  One such layer was an institutional control known as a restrictive 

covenant.  Since only potable uses are restricted by an MSD, municipalities must 

consider the non-potable uses in or near an MSD to prevent the further spread of 

contamination through lawn irrigation or industrial cooling operations.  It may take more 

than MSDs alone to accomplish this sort of protection. 

Moreover, the MSD program’s lack of monitoring requirements raises questions 

as to how a property owner would know to remediate for other exposure pathways, as the 

law requires.  Other exposure pathways identified in the legislation include inhalation 

from vapor intrusion and damage to ecological resources down gradient (Bonnen, 2003).  

The EPA refers to these as human indicators, which measure whether human exposure is 

under control, not under control, or whether there is insufficient data to determine control 

status (Environmental Indicators, 2011).  Yet property owners are not required to monitor 

for these risks after the initial MSD application has been certified.  Without long-term 

monitoring of human indicators such as these, there is increased risk for migrating 

contamination to go undetected.   

Finally, the circumstances described here are compounded during extreme 

hydrologic events such as floods.  Flooding raises the water table and increases the 

likelihood of hydraulic communication between surface and groundwater systems, thus 

aggravating once-stable contaminants in the groundwater.  GIS analysis of environmental 

concerns is twofold:  first, it identifies risks, and second, it calls attention to the lack of 

risk mitigation in place for managing MSDs over the lifespan of their contaminants. 
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4.3.  GIS ANALYSIS OF EQUITY CONCERNS 
 

GIS analysis is also useful to assess equity interests.  In addition to economic and 

environmental points on the planner’s triangle, planners must also strive to achieve 

balance with equity interests.  These can include a number of characteristics, but for the 

purposes of this report we will look at the following spatial distributions, relative to 

MSDs: 

 

• Non-white population (race), 

• Population in poverty, 

• Population age 65 and up in poverty, and 

• Population age five and under in poverty 

 

This analysis is based on U.S. Census Bureau responses to the Summary Form 

(SF) 3 in 2000 (Summary File 3, 2011).  According the U.S. Census Bureau, the SF3 data 

were collected from 1 in 6 households and provide information on such topics as income, 

race, age, occupation, education, language ability, and many others (Summary File 3, 

2011).  Because it includes income, race, and age, the SF3 is useful in identifying 

vulnerable populations and sensitive receptors by census block group.  Sensitive 

receptors include, but are not limited to, hospitals, schools, daycare facilities, elderly 

housing, and convalescent facilities (Sensitive Receptors, 2011).  They are areas where 

the occupants are more susceptible to the adverse effects of exposure to toxic chemicals 

and other pollutants, where extra care must be taken to protect vulnerable populations 

(Sensitive Receptors, 2011).  Moreover, this report relies on data from the census block 

group resolution instead of blocks or tracts, because block groups most often match the 



 73 

size of MSDs in the study area.  MSDs range in size from less than one acre to over 1,000 

acres so there is some disparity, but most MSDs are in the size range of census block 

groups. 

GIS is a powerful tool through which to view and manipulate data in an efficient, 

transparent manner, but it is important to remember that maps depicting census data are 

very sensitive to inputs and the thresholds chosen.  For example, the thresholds depicting 

race and poverty trends in the following paragraphs were arbitrarily chosen by the author.  

Instead of selecting a certain threshold and defending it, this section of the report will 

present a brief sensitivity analysis to demonstrate some strengths and weaknesses of 

employing GIS census data analysis.  Maps shown in each category will show the 

number of MSDs within block groups for vulnerable population thresholds of 25% and 

50%.  In other words, the 25% threshold will identify census block groups where 25% or 

fewer of the population are in poverty.  These thresholds are arbitrary, and do not 

constitute a satisfactory examination of all vulnerable population groups.  The task of 

interpreting and presenting census data is delicate, and the objective of this section is to 

increase reader awareness of this through map demonstrations. 

First, the non-white race category includes Black, American Eskimo, American 

Indian, Asian, Hawaiian Pacific, Other, and Multiple Races.  It is intended to characterize 

minority races and to highlight potentially vulnerable socio-economic groups.  Of 103 

MSDs in the sample, 92 or 89%, include or intersect census block groups where the non-

white population is less than or equal to 25%.  When the threshold for non-white 

population changes from 25% to 50%, the number of MSDs included or intersecting 

census block groups decreases to 40 (~39%).  Thus, as the concentration of non-white 

races increases, the decrease in MSDs indicates there is no environmental racism present 

in this sample. 
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Another consideration is MSD distribution relative to populations in poverty.  

Poverty thresholds are the original version of the federal poverty measure, and are 

updated each year by the US Census Bureau (Poverty Guidelines, 1999).  For the 2000 

Census, poverty characterization was based on 1999 income.  Poverty level analysis may 

point to certain population groups that do not have the means to live in blight-free areas, 

or that do not have awareness of the risks of environmental contamination.  As with the 

race analysis above, this comparison will consider block groups at two thresholds, 25% 

and 50%, of the population living in poverty. 

Figure 29:  MSD Spatial Distribution Relative to Non-White Population 



 75 

GIS analysis revealed similar results for the poverty analysis.  32 MSDs (~31%) 

include or intersect census block groups with a population in poverty up to 25%; 11 

MSDs (~11%) include or intersect census block groups with a population in poverty up to 

50%.  These numbers do not indicate harmful trends, and are fairly equal in distribution 

to other population groups.  Results for spatial distribution of the non-white population 

and the population in poverty are shown in Figures 29 and 30, respectively.  See Figure 

35 for the results in tabular format. 

 

 

 

Figure 30:  MSD Spatial Distribution Relative to Population in Poverty 
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In addition, we will sort the population in poverty by age to identify the most 

vulnerable cohorts.  The population age 65 and up is potentially more susceptible to 

vapor intrusion.  Those in this cohort are more likely to have pre-existing health 

conditions that could be aggravated by volatile organic compounds that vaporize, and are 

potentially less mobile than other cohorts.  The population age five and under is also at 

risk for vapor intrusion, but probably more susceptible to dermal contact exposure.  This 

cohort includes young children at crawling age, and those young enough to enjoy a good 

roll in the dirt.  Any residual contaminants in the soil, or that have migrated from the 

groundwater plume, pose a risk to these populations.  Moreover, both groups are 

vulnerable for the same reasons described above, regarding populations in poverty.  They 

simply may not be aware that such risks exist, or have the financial means to address 

them.   

This comparison is based on population thresholds of 25% and 50% for the 

identified cohorts in each census block group.  Results indicated that these thresholds 

were likely too broad for a meaningful comparison of these age cohorts.  A total of five 

MSDs included or intersected census block groups where the age five and under cohort in 

poverty exceeded 25%.  See Figure 31 for a closer look at the effected MSDs in Tarrant 

County.  Figure 21 shows four of the five MSDs that include or intersect census block 

groups where greater than 25% of this cohort lives in poverty.  All other MSDs were 

found in census block groups where the age five and under cohort in poverty included 

25% or fewer.  Furthermore, results for the 65 and up cohort in poverty were even more 

general.  Every block group within the study area falls below the 25% threshold.  In other 

words, no census block groups have greater than 25% of the 65 and up cohort living in 

poverty.  At these thresholds, there are no indications of equity issues associated with age 

or poverty.  Complete results from this section are shown in Figure 32. 



 77 

 

 

 

 

 

Figure 31:  MSDs of Concern Relative to Poverty 
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Figure 32:  GIS Analysis of Equity Concerns 

GIS analysis for equity concerns did not reveal alarming trends.  It did indicate 

the substantial variations in results that one can achieve by manipulating the population 

thresholds.  For example, at the 25% threshold, Figure 32 shows that nearly all of the 103 
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MSDs fall within block groups where the non-white population is 25% or less.  That 

number drops by almost half when the threshold is increased to 50%. 

While there appear to be no outstanding equity concerns, gentrification is a 

possible by-product of redevelopment (Carroll and Eger, 2006).  When that occurs, many 

low-income residents are priced out of their once affordable housing.  This raises an 

important social welfare issue in the public policy debate (Carroll and Eger, 2006).  

Developers and planners who pursue brownfield redevelopment must be aware of this 

possibility, and work to keep all points of the planner’s triangle in balance. 

 

4.4.  LIMITATIONS OF THIS REPORT 

The data and research approach for this report come with inherent limitations.  

First, some feature classes in the GIS analysis are point features, while others are polygon 

features.  For example, MSDs in this study are defined by a polygon feature class that 

represents the legal boundaries of each property.  Thus, analysis that examined features 

within an MSD’s buffer zone, was based the shape of the original property boundary.  In 

contrast, vulnerable land uses such as schools are represented by point features based on 

latitude and longitude coordinates.  As a result, the area represented by schools in this 

study is actually smaller than in reality.  A better approach would be to use polygon 

feature classes for all land uses, in order to determine the presence (or absence) of MSDs 

within specified distance thresholds.  For example, this type of data representation would 

more precisely represent the true distance between MSDs and certain populations.  One 

could establish distance thresholds of 500, 1,000, or 2,000 feet, depending on the affected 

land use or population. 
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 A second limitation is related to the research methodology.  This study relied on a 

case study comparison rather than empirical data to assess the balance of economic, 

environmental, and equity interests in two different approaches to brownfield 

redevelopment.  It showed that successful brownfield redevelopment is possible even 

with full environmental remediation, but it also ran the risk of taking too narrow a view 

of the research question.  Atlantic Station and Montgomery Plaza were selected for their 

similarities and representativeness of other MSD projects in Texas as described before in 

the methodology.  However, the analysis is limited by only examining two case studies in 

detail.  Future analysis might rely more heavily on empirical data to better characterize 

each project’s degree of success, and include a more comprehensive set of case studies. 

 A third limitation is related to the census data used in the equity analysis.  This 

section did not consider renter-occupancy and vacant properties within MSDs.  In 

addition to race, poverty, and age cohorts, the equity analysis would benefit from the 

addition of renter and vacancy data, to provide greater scrutiny of the impacts that MSDs 

have on the central city.  This level of analysis was beyond the scope of the current 

report, but is a consideration for future inquiries. 

 Finally, the study lacked analysis of MSDs relative to other brownfield properties 

recognized by the EPA.  The EPA provides this information for Region 6, which covers 

the study area.  In addition, the GIS analysis of proximity to hazardous substances could 

be expanded to include RCRA sites and non-aqueous phase liquid (NAPL) sites, all 

recognized and tracked by the EPA.  Including these sites would make the analysis more 

representative of the study area.  Future research might incorporate these sites into the 

GIS analysis, and possibly identify future parcels to consider for redevelopment.  Land 

use planners and developers alike could use such information to proactively plan 

brownfield redevelopment. 
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Chapter 5:  Findings and Recommendations 

In approximately four years, 12 cities in the two-county study area certified 103 

MSDs.  This trend indicates strong support for the MSD program from both the 

development community and these municipalities, and that the MSD program is here to 

stay.  As a result, we must strive to manage this program responsibly, and seek to 

maintain balance in the planner’s triangle.  This scanning study was designed to increase 

the reader’s awareness of long-term implications of this legislation.  Indeed, it is not 

possible to determine all impacts from this report, but the intent is to provide an overview 

of risk potential in years to come.  After looking at issues that have risen during the 

MSD’s first eight years in practice, what are the best practices for MSDs in the future? 

 

5.1.  FINDINGS 

From the case study comparison of Atlantic Station and Montgomery Plaza, we 

find that economic success is possible with full environmental remediation.  The caveat is 

that full remediation was accomplished there through multiple funding sources including 

local, state, and federal government.  It is not fiscally possible for that same outcome in 

all brownfield redevelopment projects, yet numerous brownfield sites remain, and are 

prone to crime, property value, and perception issues described in the literature.   

Atlantic Station showed us that even a remarkable brownfield redevelopment 

project cannot always balance priorities in the planner’s triangle.  It generated a 

substantial surge in property values in and around the project, but failed to contribute 

affordable housing that could balance related equity issues.  Gentrification is one possible 

result, as the low-income population who once occupied the blighted area are displaced 
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because they can no longer afford housing.  Overall, we find that brownfield projects are 

complex in general, and much more so if planners and developers hope to make them 

sustainable. 

We also find in the literature and case studies that institutional controls should be 

selected based on a detailed cost to benefit analysis.  Without such analysis, some warn 

that institutional controls will always—albeit sometimes falsely—beat the price of 

environmental remediation.  Lowerre and others cautioned the Texas Legislature in 2003 

against seemingly affordable environmental remedies.  The cost of long-term 

management of such programs, paired with the financial risk of cleaning up a breach, 

could outweigh the cost of up-front remediation in some instances. 

State-run voluntary cleanup programs are currently a vital part of community 

development in Texas, and will likely remain that way.  One cannot deny the costly 

nature of environmental cleanup.  We have found that institutional controls are one way 

to mitigate costs and liability, but GIS analysis reveals potential land use conflicts if 

institutional controls are used alone.  GIS highlighted concerns over MSD proximity to 

wells and to the vulnerable outcrop zone in aquifers, where there is potential for 

contaminated plumes to migrate into deeper aquifers.  Additionally, it identified conflicts 

with water bodies and watercourses, where there is potential for hydraulic 

communication between surface water and the contaminated plume below.  For those 

same reasons, MSD proximity to other hazardous substances such as waste sites and 

federal Superfunds, as well as to vulnerable land uses such as parks and schools, also 

pose risks for spreading contamination.  Hazardous waste sites and Superfunds located 

near MSDs could suffer long-term conflicts with remediation efforts if contaminants in 

MSDs remain unchecked.  Parks, schools, and other land uses where people, especially 

children, are exposed to the soil risk contact with undetected contaminants that may have 
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migrated over time.  Most importantly, these findings indicate a need for layering 

institutional controls such as MSDs with additional remediation techniques, and a need 

for ongoing monitoring of the groundwater plume. 

Results for GIS analysis of equity concerns were less clear.  The locations of 

MSDs in the study area are closely tied to industrial and commercial land uses, which are 

the result of zoning and historical urban growth patterns.  Even if there were clear equity 

issues, we could not attribute them solely to MSDs.  Fortunately, the analysis gave little 

indication of environmental racism, as MSD properties were spread across a variety of 

population groups.  Similar results were found for cohorts in poverty, age 65 and up, and 

age five and below.  MSDs were generally present near these groups, but not to a harmful 

degree.   

Lastly, we find that a tax allocation district successfully accomplished brownfield 

redevelopment in Atlanta, with full remediation.  Of course Atlantic Station’s TAD was 

complemented by other funding sources, but this case showed that up-zoning and density, 

common in brownfield redevelopment, can successfully generate a tax increment.  The 

TAD provides a mechanism for funding environmental remediation that does not let the 

polluter or developer off the hook, and that provides better insurance for the city than an 

MSD. 

 

5.2.  RECOMMENDATIONS 

Findings from this study inform several recommendations for future practices.  

First, it is recommended to modify the MSD for a tiered approach on the principles of 

risk-based corrective action.  The risk-based approach should weigh a proposed MSD’s 

proximity to groundwater and surface water resources, hazardous substances, vulnerable 
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land uses, and susceptible populations.  Then, based on an MSD’s likelihood of 

transmitting contaminants, the risk-based approach would identify which other 

remediation techniques would best complement the institutional control.  For instance, 

some may require layering with engineered controls or groundwater treatment, while 

others may require a combination of several techniques to achieve complete remediation. 

Second, it is recommended to modify the MSD to include monitoring 

requirements that apply for the lifespan of natural attenuation in the affected groundwater 

plume.  Requirements for monitoring should be relative to risk-based corrective action, 

depending on the groundwater plume’s stability and class of contaminants.  There are 

many benefits associated with natural attenuation ranging from cost savings to preventing 

cross-media transfer of contaminants (Strauss, 1998).  Per the current MSD legislation, 

such monitoring requirements would help mitigate other exposure pathways.  Vapor 

intrusion is a risk for the inhalation pathway, and can go undetected for years until 

people’s health begins to suffer.  It is recommended that new construction on MSD sites 

be outfitted with passive vapor intrusion controls such as fan ventilation systems, which 

are much less expensive than active controls installed post-construction. 

Monitoring for natural attenuation would also mitigate risks associated with 

dermal contact, by identifying new or spreading sources of contamination.  Dermal 

contact poses significant risk to third parties who must excavate on or near an MSD site, 

because residual contamination can remain in the soil for years.  Given the lack of 

requirements for identifying MSDs on site, third parties such as city utility workers could 

be exposed to harmful contaminants. 

Bio-accumulation pathways and damage to down gradient ecological resources 

would also benefit from MSD monitoring requirements.  This is especially true for MSDs 

in areas where there is known hydraulic communication between groundwater and 
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surface water resources.  The Trinity River flows through a number of MSDs in the study 

area, and has the potential to transport contaminants downstream to surface water 

reservoirs and vulnerable coastal estuaries.  Routine monitoring would mitigate this risk 

to an acceptable level. 

Third, the MSD program and application process should require vapor intrusion 

analysis for MSDs with sensitive receptors.  As mentioned before, sensitive receptors 

include hospitals, schools, daycare facilities, elderly housing, and convalescent facilities 

(Sensitive Receptors, 2011).  They are more susceptible to the adverse effects of 

exposure to pollutants (Sensitive Receptors, 2011).  As this report is written, the EPA is 

currently soliciting public input on its proposal to add vapor intrusion to the Superfund 

Hazard Ranking System (Siegel, 2011, and Rulemaking Gateway, 2011).  This is a 

national issue, and the MSD program could benefit from implementing a ranking system 

nested with EPA’s proposed vapor intrusion ranking system.  Again, this type of analysis 

would be relative to risk-based corrective action. 

Fourth, it is recommended that the MSD program factor in extreme hydrologic 

event analysis.  Given the proximity of groundwater and surface water resources to 

MSDs, as well as the tendency for hydraulic communication in this area, major flood 

events pose another risk for the spread of contamination.  This too, must be factored into 

risk-based corrective action for MSDs. 

 Fifth, the MSD program should be incorporated into a broader, state-level 

awareness program for the implications of gentrification.  This type of campaign would 

increase awareness, and help incorporate equity interests into the brownfield planning 

process.  As mentioned before, Atlantic Station implemented an outreach and public 

education plan to “focus on public education approaches that benefit preservation…”  

(Atlantic Station Project XL Report, 2000).  Likewise, an outreach program tailored to 
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equitable brownfield redevelopment could help planners incentivize affordable housing 

options within redevelopment projects.  This would foster a greater sense of balance 

between priorities in the planner’s triangle. 

Finally, the MSD program should explore and promote alternative financing 

options for groundwater cleanup so that we do not lose sight of the polluter pays 

principle.  As it stands, cities in Texas offer financial incentives and liability insurance 

for a one-time $1,000 application fee, in exchange for partial environmental cleanup.  A 

developer may take a risk by investing in an impaired property, but in return, he or she 

could redevelop the property and sell for a much greater price.  What do Texas cities and 

the TCEQ get in return for taking on this huge environmental liability?  A more 

sustainable approach to financing groundwater cleanup might include a public-private 

partnership as demonstrated in Atlanta.  Both public and private entities invest, and both 

reap benefits.  Other options for financing include variations of the TIF-district, which 

target environmental cleanup, or special assessment districts that collect funds for the 

specific purpose of environmental remediation. 

 Under the current MSD structure, long-term implications suggest that developers 

and municipalities are unlikely to slow MSD implementation.  In fact, language in the 

MSD law recommends that one possible solution to a migrating groundwater plume is to 

expand the MSD boundary to cover more area.  This spells risk for environmental 

interests, and perhaps an increase in equity issues related to gentrification.  Clearly, 

brownfields are independent economic or environmental issues.  Acknowledging this fact 

is crucial to breaking down barriers to redevelopment, and addressing brownfields in a 

more holistic fashion (Brachman, 2004). 

 These recommendations could strengthen the current MSD program, so that in the 

future, it may withstand the scrutiny of environmental and equity interests, as well as 
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those of the economy.  From the beginning eight years ago, MSD supporters have 

consistently argued that the MSD program helps balance the allocation of resources in 

groundwater remediation.  In addition, these recommendations aim for a better allocation 

of liability between polluters, developers, and taxpayers.  If any of these 

recommendations come to fruition, they will make MSD projects more sustainable in the 

near-term, and for perpetuity. 
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Appendix A:  List of Municipal Setting Designations in Sample 

MSD 
Applicati

on 
Number 

Applicant City Size 
(acres) 

Bottom of 
Groundw

ater 
Bearing 

Unit (feet 
bgs) 

Status Certifica
tion Date 

MSD AP 
002 

Goodwill Industries, Inc. Dallas 10.00 50 Certified 11-Oct-04 

MSD AP 
003 

Brownfield Stewardship 
Fund 

Dallas 6.00 50 Certified 11-Oct-04 

MSD AP 
006 

GPI Interim, Inc Irving 5.00 50 Certified 17-Feb-06 

MSD AP 
008 

Kimco Montgomery Ward 
Plaza 

Fort 
Worth 

46.00 20 Certified 31-Aug-05 

MSD AP 
009 

City of Garland Garland 142.00 30 Certified 06-Mar-06 

MSD AP 
010 

Brownfield Stewardship 
Fund 

Dallas 1.00 50 Certified 16-Dec-05 

MSD AP 
012 

Block 588 Condominium 
Development, LP 

Dallas 2.00 30 Certified 19-May-
06 

MSD AP 
013 

GPI Interim, Inc. Euless 0.00 50 Certified 07-Feb-07 

MSD AP 
014 

Crow-Billingsley #17, Ltd Dallas 13.00 40 Certified 19-May-
06 

MSD AP 
015 

Perry Homes a Joint 
Venture 

Dallas 6.00 45 Certified 12-May-
06 

MSD AP 
016 

Cityville at Lemmon, L.P. Dallas 1.00 40 Certified 19-May-
06 

MSD AP 
018 

Prescott Interests, Ltd. Dallas 5.00 45 Certified 19-May-
06 

MSD AP 
019 

Prescott Interests, Ltd. Dallas 2.00 40 Certified 19-May-
06 

MSD AP 
022 

DTX Associates Fort 
Worth 

1.00 35 Certified 28-Nov-06 

MSD AP 
023 

Bank of the West Grapevi
ne 

4.00 35 Certified 01-Nov-06 

MSD AP 
024 

Greenway-Gaston, LLC Dallas 6.00 60 Certified 24-Oct-06 

MSD AP 
025 

16th Ave. Holdings and 
Harcross Chemicals 

Dallas 47.00 23 Certified 15-Dec-06 

MSD AP 
026 

Woodall United Investors, 
Inc. 

Dallas 2.00 28 Certified 19-Dec-06 

MSD AP 
027 

ACME Brick Company Fort 
Worth 

20.00 16 Certified 19-Jan-07 
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MSD AP 
028 

Baylor Health Care System Dallas 41.00 70 Certified 12-Mar-07 

MSD AP 
029 

BLG Northside 
Development, L.P. 

Fort 
Worth 

71.00 50 Certified 12-Mar-07 

MSD AP 
030 

Houston Street 
Acquisitions, LP 

Fort 
Worth 

2.00 20 Certified 30-Apr-07 

MSD AP 
031 

Blackburn Central 
Holdings, LP 

Dallas 1.00 30 Certified 04-Sep-07 

MSD AP 
032 

Austin International 
Ventures 

Dallas 40.00 32 Certified 05-Apr-07 

MSD AP 
033 

QuickTrip Duncan
ville 

1.00 16 Certified 25-Jun-07 

MSD AP 
034 

Redwood Cedar, LLC Dallas 5.00 40 Certified 04-Jun-07 

MSD AP 
035 

Arbour Woods 
Development, LLC 

Dallas 10.00 18 Certified 16-May-
07 

MSD AP 
036 

Spirit Master Funding III, 
LLC 

Dallas 9.00 50 Certified 06-Jun-07 

MSD AP 
038 

Synstation, L.P. Fort 
Worth 

14.00 50 Certified 22-Aug-07 

MSD AP 
039 

Alta Design District, LLC Dallas 5.00 70 Certified 22-Aug-07 

MSD AP 
040 

Bunge Oils, Inc. Fort 
Worth 

18.00 25 Certified 11-Sep-07 

MSD AP 
042 

Balcones Realty Partners, 
L.L.C. 

Dallas 7.00 32 Certified 17-Sep-07 

MSD AP 
043 

Crow Holdings Dallas 73.00 30 Certified 17-Sep-07 

MSD AP 
044 

Detrex Corporation Arlingto
n 

41.00 30 Ineligible  

MSD AP 
045 

Lowe's Home Centers, Inc. Dallas 14.00 60 Certified 10-Apr-08 

MSD AP 
046 

City of Forth Worth Fort 
Worth 

1,962.00 50 Certified 07-Dec-07 

MSD AP 
048 

InControl Technologies Dallas 7.00 33 Certified 06-May-
08 

MSD AP 
049 

First Industrial Texas, LP Arlingto
n 

4.00 28 Certified 24-Jan-08 

MSD AP 
050 

V.T. Inc. Arlingto
n 

30.00 35 Certified 13-Jun-08 

MSD AP 
051 

Sun Coast Resources, Inc. Fort 
Worth 

3.00 92 Certified 10-Dec-07 

MSD AP 
052 

Direct Fuels Fort 
Worth 

46.00 169 Certified 10-Dec-07 
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MSD AP 
053 

Goodrich Corporation Fort 
Worth 

41.00 33 Certified 10-Dec-07 

MSD AP 
054 

Gemini Industries Dallas 4.00 35 Certified 22-Feb-08 

MSD AP 
055 

Prestonwood Market 
Square, Ltd 

Dallas 31.00 30 Certified 07-Dec-07 

MSD AP 
056 

Metromedia Investments, 
LLC 

Dallas 8.00 20 Certified 14-Feb-08 

MSD AP 
057 

Buckley Oil Company Dallas 2.00 70 Certified 07-Jan-08 

MSD AP 
058 

Drake Realty, LP Fort 
Worth 

2.00 35 Certified 29-May-
08 

MSD AP 
059 

Wycliff Tollway, Ltd. Dallas 4.00 22 Certified 08-Feb-08 

MSD AP 
061 

City of Irving Irving 5.00 35 Certified 28-Feb-08 

MSD AP 
062 

Dallas Woodall Property, 
LLC 

Dallas 2.00 20 Certified 06-Mar-08 

MSD AP 
063 

Jefferson at Arts District GP 
LLC 

Dallas 2.00 70 Certified 13-Mar-08 

MSD AP 
065 

Holman Boiler Works Dallas 15.00 30 Certified 25-Mar-08 

MSD AP 
066 

MHJ, Ltd. Dallas 5.00 45 Certified 22-Jul-08 

MSD AP 
067 

Caver Family Trust Dallas 4.00 25 Certified 20-May-
08 

MSD AP 
068 

Charter Hampton L.P. Dallas 8.00 11 Certified 23-Jun-08 

MSD AP 
069 

Southern Graphics System Dallas 4.00 45 Certified 02-Jul-08 

MSD AP 
070 

Museum Place Holdings, 
LLP 

Fort 
Worth 

15.00 20 Certified 28-Aug-08 

MSD AP 
071 

RadioShack Corporation Fort 
Worth 

9.00 14 Certified 23-Jan-09 

MSD AP 
072 

Bobby Cox Companies Fort 
Worth 

12.00 25 Certified 05-Sep-08 

MSD AP 
073 

JP Morgan Chase Bank Arlingto
n 

1.00 25 Certified 19-Sep-08 

MSD AP 
074 

Cypress/Carlyle 
Mockingbird, LLP 

Dallas 14.00 15 Certified 07-Aug-08 

MSD AP 
076 

LG Magnolia LP Dallas 5.00 25 Certified 26-Sep-08 

MSD AP 
077 

Redfield Investments, LP Dallas 13.00 40 Certified 02-Sep-08 

MSD AP 
078 

Bibbentuckers, LLC Dallas 0.88 13 Certified 07-Oct-08 

MSD AP 
081 

Jomarc Property Corp Carrollt
on 

77.30 100 Certified 18-Nov-08 

MSD AP 
082 

3643 Northwest HWY, LP Dallas 42.87 30 Certified 18-Nov-08 
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MSD AP 
085 

Southland, Inc. Dallas 0.94 35 Certified 09-Mar-09 

MSD AP 
086 

2525 West Mockingbird 
LLC 

Dallas 1.60 50 Certified 17-Dec-08 

MSD AP 
087 

JLO JV XII, L.P. a Texas 
Limited Partnership 

Dallas 7.50 25 Certified 09-Dec-08 

MSD AP 
088 

Sewell Corporation and 
Sewell Village Cadillac 

Dallas 11.04 40 Certified 14-Jan-09 

MSD AP 
089 

CR Assets, Inc. Dallas 93.31 40 Certified 27-Jan-09 

MSD AP 
090 

6814 HH Partners, LP Dallas 15.29 30 Certified 04-Feb-09 

MSD AP 
093 

South Dallas/Fair Park 
Innercity Comm 
Development Corporation 
(ICDC) 

Dallas 2.33 70 Certified 20-May-
09 

MSD AP 
094 

Schnee-Morehead, Inc. Irving 4.21 35 Certified 01-Apr-09 

MSD AP 
097 

RCC Maple, Ltd. Dallas 17.31 65 Certified 25-Mar-09 

MSD AP 
100 

S&B Technical Products Fort 
Worth 

28.63 20 Certified 25-May-
09 

MSD AP 
101 

Van-Texas Properties, LP Arlingto
n 

18.49 35 Certified 18-May-
09 

MSD AP 
102 

Arkansaas 360 Business 
Center, LP & Pioneer 360 
Business Center, LP 

Arlingto
n 

50.00 20 Certified 18-May-
09 

MSD AP 
103 

RadioShack Corporation Arlingto
n 

2.00 26 Certified 27-Jul-09 

MSD AP 
104 

I-35 Star Partners I, Ltd. Dallas 5.50 60 Certified 27-Jul-09 

MSD AP 
105 

Atrium Companies Irving 7.65 18 Certified 18-May-
09 

MSD AP 
106 

Rodanco Partners, Ltd. Fort 
Worth 

4.39 16 Certified 09-Sep-09 

MSD AP 
107 

MRM 1990 Trust fbo Bruce 
McAllister and MRM 1990 
Trust fbo Margot Dipport 

Bedford 6.00 50 Certified 10-Dec-09 

MSD AP 
110 

CREA Acquisition, LLC Mesquit
e 

91.09 50 Certified 23-Sep-09 

MSD AP 
111 

Mr. John Flavin Grand 
Prairie 

4.59 30? Certified 20-Aug-09 

MSD AP 
112 

Turnpike Sub, LLC, 
Trammell Crow No. 60 & 
TDC #12, LTD, LIT 
Deansbank No. 8, I-30 
Distribution LP, TXI 
Operations, Motiva 
Enterprises, LLC 

Dallas 273.40 40 Certified 13-Nov-09 



 92 

MSD AP 
115 

Ben E. Keith Company, Inc. Dallas 63.38 24.5 Certified 16-Oct-09 

MSD AP 
116 

Siemens Energy & 
Automation, Inc. Postal 
Automation Division 

Arlingto
n 

16.09 35 Certified 26-Oct-09 

MSD AP 
117 

Mr. William R. Kugel, Jr. Dallas 0.71 55 Certified 05-Aug-10 

MSD AP 
118 

Arrow-Magnolia 
International, Inc. 

Dallas 3.56 32 Certified 02-Nov-09 

MSD AP 
119 

City of Grand Prairie Grand 
Prairie 

0.46 40 Certified 10-Dec-09 

MSD AP 
122 

Fountain Parkway, Ltd. Grand 
Prairie 

17.16 45 Certified 02-Nov-09 

MSD AP 
123 

Weichsel Farm Limited 
Partnership 

Dallas 20.10 45 Certified 05-Jan-10 

MSD AP 
124 

City of Dallas Dallas 333.13 45 Certified 28-Dec-09 

MSD AP 
125 

HD Supply Construction 
Supply, Ltd. 

Dallas 2.42 30 Certified 28-Dec-09 

MSD AP 
126 

Bishop Colorado Retail 
Plaza, L.P. 

Dallas 3.56 59 Certified 13-Apr-10 

MSD AP 
128 

Glenn Springs Holdings, 
Inc. 

Dallas 7.70 25 Certified 13-Apr-10 

MSD AP 
129 

LHCT-JBS Partners, L.P. Dallas 16.50 64 Certified 30-Apr-10 

MSD AP 
130 

Berryman Products Inc. Arlingto
n 

5,193.00 38 Certified 30-Apr-10 

MSD AP 
132 

Minyard Food Stores, Inc. Dallas 6.21 30 Certified 16-Apr-10 

MSD AP 
133 

Ms. Paula Steves Grand 
Prairie 

1.15 45 Certified 30-Mar-10 

MSD AP 
134 

GE Dallas 2.27 14 Certified 21-Jul-10 

MSD AP 
135 

Lockheed Martin Missiles 
and Fire Control 

Grand 
Prairie 

342.94 25 Certified 05-Aug-10 

End of Worksheet      
Certified MSDs in study area, as of 10 February 2011     
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Appendix B:  Case Study Comparison 

Case Study Analysis   
 Atlantic Station Montgomery Plaza 
Developer Jacoby Development, Inc. and AIG 

Global Real Estate Investment Corp. 
Weber and Co. and Kimco 
Developers 

Designer Brian Leary, Jacoby Development, 
Inc., and DPZ 

  

Development Type Infill/brownfield Infill/brownfield 
Development Size (acres) 138 43.2 
Collaboration EPA/DPZ, GAEPD, and City of 

Atlanta                                   (Public-
private partnership) 

TCEQ and City of Fort Worth                                         
(Public-private partnership) 

Contamination Soil and groundwater                        
(vinyl chloride) 

Soil and groundwater (USTs, 
paint booth, automotive service 
products, e.g.) 

Remediation Authority RBCA post closure permit and EPA 
Project XL 

Texas VCP and MSD 

Remediation Method Dig and haul, soft and hard caps, 
pump and treat, engineered barriers, 
and institutional control 

Dig and haul and institutional 
control 

Method for Monitoring Groundwater well and semi-annual 
groundwater reports to the City of 
Atlanta 

None 

Office Space (sq ft upon 
build out) 

6,000,000 0 

Retail Space (sq ft upon 
build out) 

1,600,000 535,000 

Residential Space (units 
upon build out) 

4,000 residential / 1,150 hotel 240 

Green Space (acres upon 
build out) 

11 0 

Funding Mechanism 25-year tax allocation district (TAD), 
backed by municipal bonds; federal 
highway grants 

One federal brownfield grant 
and one federal HUD loan 

Funding Amount $75,000,000 $15,000,000 
Initial Developer 
Investment 

$210M $51,200,000 

Developer Incentive Remediation reimbursement 1-year tax abatement and up to 
21 annual economic 
development grants 

Developer Incentive 
Amount 

$170,000,000 (reimbursed to 
developer) 

$37,500,000 

Pre-Development Property 
Tax Value 

$300,000   

Post-Development 
Property Tax Value 

Estimated near $27M in 2008  
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Jobs Created 21,173 (upon build out) 430 
Total Estimated Project 
Cost 

$2,000,000,000 $100,000,000 

Public Involvement 1) Annual public meeting and 
summary report for stakeholders 2) 
Outreach and education plan 

Public comment period, public 
meeting, and public hearing for 
the MSD application 

Sustainability Initiatives 9 performance targets including 
density, mixed use, live-work, vehicle 
miles traveled, reuse of existing 
materials, linkage to mass transit, 
2,800 tree plantings, and more. 

25% of hard construction costs 
must be spent with Fort Worth 
Companies; 15% of hard 
construction costs must be spent 
with Fort Worth certified 
M/WBE companies; $30,000 in 
local discretionary funds for 
supplies and services will be 
spent with certified M/WBE 
companies 

Awards/Recognition 2004 Phoenix Award for Best 
National brownfield Redevelopment; 
Two LEED-certified buildings (Silver 
and Gold); 2005 Sierra Club Award 
for Best New Development Project 

2004 EPA Phoenix Award 
Nominee for Region VI 

Current Status New owners are retooling to support 
midtown shopper base; population as 
of 2008 was 3,000 

Foreclosure 

Sources:  ADA (2011); Atlantic Station:  2000 Project XL Report; Atlantic Steel (2007); Bilson (2011); 
Fort Worth City Council Agenda (7/6/2004); Green and Wenk (2011); Live, Work, Play (2011); Miller 
(2006); Montgomery Plaza MSD (2011); Price (2009); Weber and Goddeeris (2007) 
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