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Chapter One:  Introduction to the Problem 

 

 

 Power in the powerless is not something that we are accustomed to listening to 

[or] understanding. 

     -James Cone 

 

 [M]en developing their material production and their material intercourse, alter, 

along with this their real existence, their thinking and the products of their thinking.  Life 

is not determined by consciousness, but consciousness by life.   

 

       -Karl Marx, The German Ideology  

 

 

Since the return of democracy to Argentina and Bolivia, there has been, among 

those in the two countries interested in positive social change, a shift in the view taken of 

law and legal action.  The change amounts to a turn to the law and use of public interest 

litigation and legal mobilization in both countries.  This turn to the law is notable on the 

one hand because it is occurring in countries where we might have expected rejection of 

the innovative use of law and of legal tools, given less than optimal political and 

institutional conditions as well as a traditionally narrow, code-based view of law.
1
  On the 

other hand, this turn to the law is notable because even under the best of conditions, in 

well-established legal systems, such as the United States, confidence in public interest 

litigation and what it can accomplish has been mixed.
2
 

The turn to legal mobilization and public interest litigation, and thus to an 

innovative and robust use of the law and legal tools to achieve particular ends, in 

                                                 
1
 As Martin Shapiro notes in Courts A Comparative and Political Analysis (Chicago:  The University of 

Chicago Press, 1986), the dichotomy between civil law and common law systems is not as stark as some 

might draw it.  While there are legitimate and significant differences between the two systems, in some 

cases a hard and sometimes exaggerated distinction is perpetuated, as indicated by an interview I had in 

Sucre, Bolivia.  There, a university official in charge of post-graduate legal studies somewhat frustrated 

with Bolivian legal reform stated with some vehemence, “We are not in the common law, we are in the 

civil law!” (translation mine). 
2
 See, for example, Gerald Rosenberg, The Hollow Hope:  Can Courts Bring About Social Change? 

(Chicago:  The University of Chicago Press, 1991). 



2 

 

developing democracies such as Argentina and Bolivia has been unexpected.  It offers a 

route toward effectuating positive social change and institutional development in new 

democratic regimes.  Better understanding of this turn to law may not only offer lessons 

about the quality of democracy under difficult conditions, but also refine our 

understanding of the evolving role of law and legal institutions in democracies 

everywhere. 

In public interest litigation, the courts are invoked not only to settle disputes but 

to establish new positions in legal doctrine and practice regarding some issue which 

involves the public interest.
3
  Public interest litigation -- sometimes referred to as impact, 

structural, strategic, or social action litigation -- has often served as a vehicle for social 

reform for people with commitments to social justice and the rule of law.
4
  In the United 

States, where law and courts play an especially significant role in both public and private 

                                                 
3
 See, Stephen Golub and Mary McClymont, “Introductions:  Guide to this Volume,” in Many Roads to 

Justice:  The Law Related Work of the Ford Foundation Grantees Around the World, ed. Mary McClymont 

and Stephen Golub (The Ford Foundation, 2000), 1-15, 2.  See also, Helen Hershkoff and David Hollander, 

“Rights into Action:  Public Interest Litigation in the United States,” in Many Roads to Justice, ed. Mary 

McClymont and Stephen Golub (The Ford Foundation, 2000), 89-125, 97.  What is in the “public interest” 

is often  up for debate as is what counts as “public interest litigation.”  As noted by Helen Hershkoff and 

David Hollander, for example, a variety of legal maneuvers (such as test cases, class action suits, individual 

lawsuits, defensive litigation, and amicus briefs) may be included under the public interest litigation 

umbrella.  This study takes a broad view of what counts as public interest litigation and legal mobilization.  

See, Frances Kahn Zemans, “Legal Mobilization:  The Neglected Role of the Law in the Political 

System,”The American Political Science Review 77 no.3 (1983):  692.  Black’s Law Dictionary defines the 

public interest as, “something in which the public, the community at large, has some pecuniary interest, or 

some interest by which their legal rights or liabilities are affected.  Interest shared by citizens generally in 

affairs of local, state or national government;” and, public law as, “a general classification of law, 

consisting generally of constitutional, administrative, criminal, and international law, concerned with the 

organization of the state, the relations between the state and the people who compose it, the responsibilities 

of public officers to the state, to each other, and to private persons, and the relations of states to one 

another.  See, Black’s Law Dictionary, 6
th

 ed., s.vv “Public Interest, “Public Law.”  See, also, Abram 

Chayes, The Role of the Judge in Public Law Litigation, 89 HARV. L. REV. 1281 (1976). 
4
 See, generally, Helen Hershkoff and David Hollander, “Rights into Action:  Public Interest Litigation in 

the United States,” in Many Roads to Justice, ed. Mary McClymont and Stephen Golub (The Ford 

Foundation, 2000).  In the 1950s the Ford Foundation began supporting law-based programs and litigation 

in the United States through grants to a number of organizations, such as the Mexican American Legal 

Defense and Educational Fund, the Southwest Council of La Raza, the Native American Rights Fund, the 

Puerto Rican Legal Defense and Educational Fund, the Women’s Law Fund, the National Committee 

Against Discrimination in Housing, and the Legal Action Center, among others. 
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life, one need only look to organizations such as the ACLU (American Civil Liberties 

Union), NAACP (National Association for the Advancement of Colored People), CCR 

(Center for Constitutional Rights) and the Ford Foundation, among others, for examples 

of organizations that have promoted the use of litigation not only as an avenue to 

enforcement and reform, but also as a mechanism for social critique and mobilization.
5
   

For such organizations, public interest litigation is important not only for setting 

legal precedent (i.e., its judicial effect), but also for its extra-judicial effect, that is to say, 

for its capacity, irrespective of victory or defeat in the courts, to raise consciousness, 

mobilize constituencies, garner political leverage, and develop cultures of accountability 

and norms of legality.
6
  In the United States a considerable amount of work has been 

done on these phenomena in both the legal and social sciences.  Public interest litigation 

often comes up for discussion, for example, in conjunction with the courts’ ability to 

“impact” society; that is to say, their ability to bring about social change by way of the 

decisions they hand down.
7
  This traditional perspective is essentially a linear one:  cases 

are brought with certain ends in mind and then negotiated through the courts with the 

hope of bringing about some measurable sort of legal and social change, usually on 

                                                 
5
 See, generally, Clement E. Vose, Caucasians Only:  The Supreme Court, the NAACP, and the Restrictive 

Covenant Cases (Berkeley:  University of California Press, 1959); Clement E. Vose, Constitutional 

Change:  Amendment Politics and Supreme Court Litigation Since 1900 (Toronto:  Lexington Books, 

1972); Mark V. Tushnet, The NAACP’s Legal Strategy against Segregated Education, 1925-1950 (Chapel 

Hill:  The University of North Carolina Press, 1987); and Jules Lobel, Losers, Fools & Prophets:  Justice 

as Struggle, 80 Cornell L. Rev. 1331 (July, 1995). 
6
 Hershkoff and Hollander, “Rights into Action,” 96, 97 and Lobel, “Losers, Fools, & Prophets,” 1343. 

7
 The extent of courts’ ability to bring about social change in the United States is a topic that has been 

extensively written about and which is often debated.  See, among others, Gerald N. Rosenberg, The 

Hollow Hope:  Can Courts Bring About Social Change? (Chicago:  The University of Chicago Press, 

1991); Donald L. Horowitz, The Courts and Social Policy (Washington, D.C.:  The Brookings Institution, 

1977); Nathan Glazer, “Should Judges Administer Social Services?” Public Interest 50 (1978):  64-80; 

Nathan Glazer, “Towards an Imperial Judiciary,” Public Interest 41 (1975):  104-123; and Stephen L. 

Wasby, “Arrogation of Power or Accountability:  ‘Judicial Imperialism’ Revisited,” Judicature 65 (1981):  

208-219. 
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behalf of some marginalized group (think Civil Rights Movement, Brown v. Board; 

Women’s Rights Movement, Roe v. Wade).
8
   

While its history is rich in and predominantly associated with the United States (a 

“recurring thread in the tapestry of American law”),
9
 the use of litigation to bring about 

social change is not unique to the United States.
10

  Very deliberate efforts have been 

made in other countries over recent years either to adapt the American model of strategic 

litigation to suit local conditions
11

 or to theorize and foster a more local, indigenous 

variety, increasing what Helen Hershkoff calls the “extraordinary variegation that 

currently mark[s] public interest litigation around the world.”
12

  Whereas in the 1950s 

efforts were largely U.S. based,
13

 socially-transformative law-based strategies can now be 

found across the globe.
14

  The Ford Foundation and Open Society Institute/Soros 

Foundation Network, among others, for example, have for some time been supporting 

                                                 
8
 See generally, Rosenberg, The Hollow Hope.  I borrow these terms from Rosenberg. 

9
 Jules Lobel, Success without Victory:  Lost Legal Battles and the Long Road to Justice in America (New 

York:  New York University Press, 2003), 6. 
10

 Helen Hershkoff and Aubrey McCutcheon, “Public Interest Litigation:  An International Perpsective,” in 

Many Roads to Justice, ed. Mary McClymont and Stephen Golub (The Ford Foundation, 2000). See also, 

Jules Lobel regarding early efforts to use the courts not just in the United States, but also in England, e.g., 

English women sued for voting rights in 1868; Lobel, Success without Victory, 79. 
11

 Consider, for example, the Argentine Association for Civil Rights, formed in 1995 by a group of young 

Argentine lawyers and purposefully modeled after ACLU.  Hugo Frühling, “From Dictatorship to 

Democracy:  Law and Social Change in the Andean Region and the Southern Cone of Latin America,” in 

Many Roads to Justice, ed. Mary McClymont and Stephen Golub (The Ford Foundation, 2000), 72. 
12

 Helen Hershkoff, “Public Interest Litigation:  Selected Issues and Examples,” 19, 

siteresources.worldbank.org/.../PublicInterestLitigation%5B1%5D.pdf 
13

 See generally, Hershkoff and Hollander, “Rights into Action.” 
14

 Hershkoff and McCutcheon, “Public Interest Litigation:  An International Perspective,” 283.  See, also, 

Jill Cottrell, Courts and Accountability:  Public Interest Litigation in the Indian High Courts, Third World 

Legal Studies:  Law, Accountability, and Development:  Theories, Techniques and Agencies of 

Development, 199-214 (1992); and Andrew Harding, Public Interest Groups, Public Interest Law and 

Development in Malaysia, Third World Legal Studies:  Law, Accountability, and Development:  Theories, 

Techniques and Agencies of Development, 231-243 (1992). 
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law-based strategies, including litigation, to promote social justice abroad, with 

promising results.
15

   

Many of the initiatives are locally or regionally driven
16

 and, nowadays, more 

sophisticated theoretically.
17

  Rather than seeing state and legal institutions as something 

to battle against, actors interested in social change and social transformation have begun 

to shift tactic and perspective.  Instead of an anti-system approach, an emergent view, as 

noted by Balakrishnan Rajagopal, is that “[L]aw and institutions provide important arenas 

for transformative politics.”
18

  That is, the institutions of government and society are 

marked by a certain “inter-penetrability” between traditional categories such as national, 

international, state, society, law and politics, in which traditional notions of how law can 

be used and to what end are open to negotiation.
19

  Legal systems as they exist need not 

be entirely rejected, but rather approached as contestable categories, open for what Sabel 

and Simon might call destabilization,
20

 which they describe as the potential for legal 

claims to “unsettle and open up public institutions that have chronically failed to meet 

                                                 
15

 See generally, Mary McClymont and Stephen Golub, eds., Many Roads to Justice (Washington, D.C.:  

The Ford Foundation, 2000).  Also, Scott L. Cummings and Louise G. Trubek, Globalizing Public Interest 

Law, 13 UCLA J. Int’l L. & For. Aff. 1, 18-19, 28-29 (2009). 
16

 Scott L. Cummings and Deborah L. Rhode, Public Interest Litigation:  Insights from Theory and 

Practice, 36 Fordham Urb. L.J., 603 – 642, 32 (2009). 
17

 See generally, Boaventura de Sousa Santos, Toward a New Common Sense:  Law, Science and Politics in 

the Paradigmatic Transition (New York:  Routledge, 1995) ; Seminario en Latinoamérica de Teoría 

Constitucional y Política, El derecho como objeto e instrumento de transformación (Buenos Aires:  

Editores del Puerto s.r.l., 2003); Lobel, Success Without Victory; Owen Fiss, The Law as it Could Be (New 

York:  New York University Press, 2003); Roberto Gargarella, Pilar Domingo, Theunis Roux, The Courts 

and Social Transformation in NewDemocracies:  An Institutional Voice for the Poor? (Burlington:  

Ashgate, 2006); and, Balakrishnan Rajagopal, International Law from Below:  Development, Social 

Movements and Third World Resistance (Cambridge:  Cambridge University Press, 2003). 
18

 Rajagopal, International Law from Below, 43. 
19

 Ibid., 22.  With regard to the state, for example, see Begoña Aretxaga, “Maddening States,” Annual 

Review of Anthropology, 32 (2003):  393-410.  Aretxaga notes that, “ . . . [T]he state remains a crucial 

presence, a screen for political desires and identifications as well as fears,” and goes on to examine how 

“the state becomes a social subject in everyday life, examining the subjective experience of state power and 

tracing its effects on territories, populations, and bodies. 
20

 See generally, Charles F. Sabel and William H. Simon, Destabilization Rights:  How Public Law 

Litigation Succeeds, 117 Harv. L. Rev. 1015 (2004). 
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their obligations and that are substantially insulated from the normal processes of 

political accountability.”
21

   

Accordingly: 

  The effect of the court’s initial intervention is to destabilize 

 the parties’ pre-litigation expectations through political, cognitive,  

and psychological effects that widen the possibilities of experimentalist 

collaboration.
22

   

 

With or without international support, local actors in places like Argentina, South 

Africa, and India, among others, have been developing and continue to develop their own 

brands of creative, strategic litigation to address a variety of concerns, despite the 

frequency with which their judiciaries are in disarray and, in many cases, hardly equipped 

to bring about social change.
23

  Taking up the tools of law - tools traditionally reserved 

only for an elite few - civil society organizations, NGOs, public intellectuals, indigenous 

communities, lawyers, and community leaders, or what Sikkink and Keck call “norm 

entrepreneurs,”
24

 have seized the opportunity to create change from below in new and 

innovative ways.  Some scholars focus on how the material conditions under which this 

occurs determine the success of these endeavors (see for example the work of Charles 

                                                 
21

 Sabel and Simon, Destabilization Rights,1020. 
22

 Ibid., 1020. 
23

 Hershkoff  and McCutcheon, “An International Perspective,” 283.  Examples include, among others, job 

discrimination in China, wrongful imprisonment in Peru, violence against women in Poland, challenging 

discriminatory “pass laws” in South Africa and government abuses in Nigeria.  For a discussion of 

judiciaries in trouble, especially in Argentina and Venezuela, and to a lesser extent, Bolivia, see Mark 

Ungar, Elusive Reform:  Democracy and the Rule of Law in Latin America (Boulder:  Lynne Rienner 

Publishers, 2002).  With regard to India, see S.P. Sathe, Judicial Activism in India (New Delhi:  Oxford 

University Press, 2003); with regard to Argentina, see Christian Courtis, “El desarrollo del derecho de 

interés público en la Argentina:  avances, obstáculos, desafíos,” Clínicas de Interés Público y Enseñanza 

del Derecho:  Argentina, Chile, Colombia, México y Perú (Cuadernos de Análisis Jurídico) 15 (2003):  69-

95. 
24

 Margaret E. Keck and Katheryn Sikkink, Activists Beyond Borders:  Advocacy Networks in International 

Politics (Ithaca:  Cornell University Press, 1998). 
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Epp
25

).  For others it is the principles promoted that capture attention, irrespective of 

immediate victory or defeat in the courts (see, for example, the work of Jules Lobel
26

). 

Indeed, many “norm entrepreneurs” are actors operating in countries where social 

and political arrangements are not especially tidy – indeed, often messy and 

unpredictable in respect to political, social, economic, and institutional climates, where 

the courts are much the weakest branch:  hard to access, riddled with corruption, 

overshadowed by a strong executive, under equipped and under financed.
27

  Yet, despite 

what some might consider prohibitive obstacles and prohibitive costs, we see to varying 

degrees amongst a small but growing contingent of actors in such countries a turn 

towards the courts and law based strategies to bring about social as well as institutional 

change.
28

  The interesting question, then, is why, in the face of such obstacles, are efforts 

being made to work through the courts?  Are these actors pie-in-the-sky idealists, or is 

there some logic to their pursuit?   

What is at issue, and what we are witnessing, is the pursuit of a tradition of legal 

activism and mobilization from below as “an explicit strategy” not only to confront state 

                                                 
25

 See generally, Charles Epp, The Rights Revolution:  Lawyers, Activists, and Supreme Courts in 

Comparative Perspective (Chicago:  University of Chicago Press, 1998).  Epp demonstrates that, 

“Sustained judicial attention and approval for individual rights grew primarily out of pressure from below, 

not leadership from above.”  He goes on to suggest that that pressure consisted of “deliberate, strategic, 

organizing by rights advocates, which itself was the result of the development of a “support structure for 

legal mobilization” (2-3).  
26

 See generally, Lobel, Success without Victory, on the good effects that can result from lost cases. 
27

 Ungar, Elusive Reform, generally.  See also, Juan E. Méndez, Guillermo O’Donnell, and Paulo Sérgio 

Pinheiro, The (Un)Rule of Law and the Underprivileged in Latin America (Notre Dame:  University of 

Notre Dame Press, 1999).  Also, Pilar Domingo, “Judicial Independence and Judicial Reform in Latin 

America,” in The Self-Restraining State:  Power and Accountability in New Democracies, ed. Andreas 

Schedler, Larry Diamond, and Marc F. Plattner (Boulder:  Lynne Rienner, 1999), 151-176. 
28

 Martin Abregú, “Human Rights after the Dictatorship:  Lessons from Argentina,” NACLA Report on the 

Americas 34 (July 2000), available on Academic Index (database on UTCAT system), accessed 

03/13/2001. 
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abuses and promote accountability,
29

 but also to promote democratic consolidation via 

the use of the judiciary and law based initiatives so as to prevent, or at least stem, 

institutional and cultural decay.
30

  As stated by Martin Abregú, an Argentine academic 

and former Director of the Centro de Estudios Legales y Sociales (CELS, a well-known 

Argentine NGO involved in strategic litigation), the idea is to “simultaneously critique 

and strengthen the judiciary through litigation.”
31

  Under this logic, the aim of strategic 

litigation is highly ambitious and much broader than that of traditional public interest 

litigation.  At issue as I noted earlier is not only litigation’s judicial effect, but also its 

extra-judicial effect, and perhaps more accurately, its institutional effect on the character 

and practice of law. 

Abregu’s statement gets to the heart of a general difference in perspective and 

approach between public interest litigation efforts occurring in established and 

developing democracies.  It is, for example, arguably a perspective not as readily found 

in developed countries such as the United States where the primary institutions of 

government, such as the judiciary, are (relatively) well-developed, strong, and imbued 

with a certain legitimacy.  In well-established democracies the bulk of legal mobilization 

and public interest litigation consists of tactics aimed at reforming society by way of 

reforming or re-structuring secondary institutions like prisons and schools but not 

necessarily the primary institutions of government (though cases often do touch on the 

scope of institutional powers).  In less well-established democracies, efforts are of a 

broader and in some ways more ambitious kind, aimed at impacting not only the 

                                                 
29

 Human rights violations are and have often been a problem in these countries (e.g., Argentina, Chile, 

South Africa). 
30

Courtis, “El desarollo del derecho,” 73. 
31

 Abregú, “Human Rights after the Dictatorship.” 
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secondary but also the primary institutions of government and society generally.
32

  Put 

another way, in fragile democracies, where traditional forms of institutionalization and 

accountability fall short, alternative forms of political organization and control arise to 

compensate for those shortcomings.
33

   

Examining the cases of Argentina and Bolivia, I argue that new views on strategic 

legal mobilization are being explored and employed by local actors in the hopes of 

stimulating the democratization process by way of a more robust public law culture.  

Societies with a more active and organized public law culture are apt to have better 

functioning, more dynamic legal institutions because, among other things, such efforts 

exert pressure from below on institutions and on actors to fulfill their institutional 

obligations (i.e., go through their paces), to rethink the nature of their role (e.g., what 

does it mean to be a judge in a democracy
34

), to engage in a dialogue with their 

community, to rethink the nature of laws, statutes, legal concepts and tools (or the lack 

thereof), and also to acknowledge the gaps that exist between law on the books and law 

on the street, a gap that if too wide erodes the legitimacy of any democracy, developed or 

not.  With well-executed and targeted legal mobilization, citizens and institutions can be 

expected to benefit by way of a more powerful participatory process, becoming subjects 

instead of the mere objects of law.
35

   

                                                 
32

 I use primary to refer to the basic institutions of government such as the judiciary, executive, and 

legislative branches; secondary to refer to institutions such as prisons, schools, mental hospitals, 

administrative agencies, etc., which are often government or state run institutions.   
33

 Catalina Smulovitz and Enrique Peruzzotti, “Societal and Horizontal Controls:  Two Cases about a 

Fruitful Relationship,” presented at Institutions, Accountability and Democratic Governance in Latin 

America, The Helen Kellogg Institute for International Studies, University of Notre Dame, May 8-9, 2000. 
34

 See generally, Aharon Barak, A Judge on Judging:  The Role of a Supreme Court in a Democracy, 116 

Harv. L. Rev. 16 (2002). 
35

 Zemans, “Legal Mobilization,” 691. 
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As the Bolivian case in particular will show, purely top down efforts at 

constitutional and judicial reform where citizen and citizen organizations have little to no 

voice in design or implementation lack the legitimacy and public support necessary to 

succeed in the long-term.
36

  Though reforms proposed and implemented under the 

Sanchez de Lozada and later Banzer regimes, for example, may have been quite 

progressive and yielded positive results early on by creating relatively successful 

institutions (such as the Defensor del Pueblo and Constitutional Tribunal, for example), 

the failure of the governments in power to establish a broader based legitimacy has only 

served to undermine their own legitimacy and that of the institutions created, however 

progressive and sophisticated the design of these institutions might have been.
37

   

Any legitimacy these institutions gathered under their respective regimes (and 

which they have needed to survive) was largely the result of the work of the institutions 

themselves drawing on the support of the surrounding civil society, as has been the case 

with the Defensor del Pueblo.
38

  Crucial were the efforts of staff, who realized quickly 

that a broader-based legitimacy was essential to ensuring their own survival in uncertain 

                                                 
36

 See, Lawyers Committee for Human Rights, “Advancing Judicial Reform:  An Environmental Case 

Study in Bolivia,” http://www.uoregon.edu/~caguirre/bolivia.html.  This is also borne out in the interviews 

I did in Bolivia and Chile.  Many of those engaged in using legal tools are doing so because they lack 

confidence in top-down measures.  In other words, the lack of confidence in judicial reform effort from 

above has actually contributed to the turn towards law, particularly in the emphasis on implementation and 

structural reform. 
37

 Bolivian President Sanchez de Lozada lost public support and was forced to flee office.  In the aftermath 

of his departure and through the early tenure of now President Evo Morales, sources at both the Defensor 

del Pueblo and Constitutional Tribunal were uncertain as to the future of their respective institutions. 
38

 Dr. Waldo Albarracin Sanchez (Defensor del Pueblo, Republica de Bolivia), interview by author, La Paz, 

Bolivia, December 2, 2005, transcript on file with author; Fernando Zambrana Sea (Attorney, Defensor del 

Pueblo, Republica de Bolivia), interview by author, La Paz, Bolivia, December 2, 2005, transcript on file 

with author.  This was particularly noted by Zambrana Sea, who alluded to lots of animosity toward the 

office of the Defensor on the part of other branches of government.  Without developing public support and 

legitimacy, it is likely the office would not survive.  In this way public support is beneficial on a number of 

levels. 
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political waters.
39

  In Argentina, for example, the Supreme Court has been quick to 

realize this and in a very consciously instrumental way has embraced litigation brought to 

it as one way to establish its own legitimacy, prestige, and accountability – even if it and 

the other institutions of government have often lacked these things.
40

 The data indicate 

that a similar conclusion can be drawn with regard to the office of the Defensor del 

Pueblo in Bolivia.
41

  We might surmise, therefore, that when actors are able to use legal 

mobilization and strategic litigation to mobilize power and provide sources of legitimacy 

and prestige to institutional actors, legal mobilization and strategic litigation become 

powerful tools indeed, with the potential to generate “rule of law” values of a dynamic, 

contested, and truer kind, thereby helping to make fragile democracies and democracy in 

general something more than merely ‘the most efficient system of domination’.
42

   

As noted by Helen Hershkoff, law and strategic litigation have a number of 

potential effects: 

 [L]aw and litigation are important mechanisms for enforcing human  

 rights, extending public participation, improving economic conditions,  

 encouraging grassroots empowerment, reforming laws and legal systems,  

 and fostering government accountability – aspects of what some  

 commentators loosely refer to as “rule of law” values.
43

 

 

                                                 
39

 Dr. Waldo Albarracin Sanchez (Defensor del Pueblo, Republica de Bolivia), interview by author, La Paz, 

Bolivia, December 2, 2005, transcript on file with author; Fernando Zambrana Sea (Attorney, Defensor del 

Pueblo, Republica de Bolivia), interview by author, La Paz, Bolivia, December 2, 2005, transcript on file 

with author.  The first Defensor del Pueblo, Ana Maria Romero de Campero, was extremely active and 

diligent in her defense of human rights and the government made an attempt to remove her from her 

position. 
40

 Walter Carnota, “How the International Law of Human Rights Changed the Argentine Supreme Court,” 

paper prepared for the International Political Science Association, Research Committee #9, Interim 

Meeting, Tempe, Arizona, February 2006, 17. 
41

 Albarracin, interview; Augusto Siles Aguirre (Representante Departamental, Defensor del Pueblo, 

Cochabamba, Republica de Bolivia), interview by author, Cochabamba, Bolivia, November 11, 2005, 

transcript on file with author. 
42

 Herbert Marcuse, One Dimensional Man (Boston:  Beacon Press, 1991), 52.  An idea also re-articulated 

in interviews in Bolivia.  See, Mónica Baya (Asociacion de Instituciones de Promocion y Educacion), 

interview by author, La Paz, Bolivia, November 30, 2005, transcript on file with author. 
43

 Hershkoff , “Selected Issues and Examples,” 2. 
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Law and litigation, therefore, are important mechanisms for engaging institutional 

actors in ways that benefit not only civil society but the institutions of government itself; 

in the case of judiciaries, for example, by opening up an indispensable avenue to 

institutional legitimacy.  The Ford Foundation has noted that its increased support for the 

use of legal tools and venues in the region was part of an effort “to enhance probity, 

impartiality, and transparency in public functions.”
44

  Accordingly, it began encouraging 

judicial institutions “to assume new prominence in regulating the state and in mediating 

the whole relationship between government and civil society.”
45

  Central to the effort for 

Ford Foundation and Ford Foundation grantees were four main strategies, including 1) 

generating impact litigation, 2) developing a public interest legal community, 3) 

educating law students, and 4) honing communication and advocacy skills.
46

   

With regard to largely top-down initiatives, caveats and obstacles, structural and 

otherwise, are all too real.  As noted by Dra. Silvia Salame Farjat, Magistrate of the 

Bolivian Constitutional Court, 
47

 many “new” democracies, such as that in Bolivia, 

already have highly progressive and sophisticated laws on the books.
48

  It is not new laws 

that are needed, but rather sustained implementation, discussion, and recognition of those 

existing laws by courts and other actors.
49

 Carmen Avila Vadillo, with the Coordinadora 

de la Mujer in La Paz, described the problem as one in which the “norm is highly 

                                                 
44

 Hugo Frühling, “From Dictatorship to Democracy:  Law and Social Change in the Andean Region and 

the Southern Cone of South America,” in Many Roads to Justice:  The Law Related Work of the Ford 

Foundation Grantees Around the World, ed. Mary McClymont and Stephen Golub (The Ford Foundation, 

2000):  55-87, 69. 
45

 Ibid., 69. 
46

 Ibid., 73. 
47

 Julieta Montaño (Attorney and Director, Oficina Jurídica para la Mujer), interview by author, 

Cochabamba, Bolivia, November 7, 2005, transcript on file with author; Elizabeth Cabero (Attorney, 

Oficina Jurídica para la Mujer), interview by author, Cochabamba, Bolivia, November 8, 2005, transcipt 

on file with author. 
48

 Silvia Salame Farjat (Magistrada, Tribunal Constitucional) interview by author, Sucre, Bolivia, October 

26, 2005, transcript on file with author. 
49

 Ibid. 
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advanced, but operationalization is a problem.”
50

  Just as important as reforming legal 

systems, therefore, is the need to make sure that those new institutions (laws, codes, 

constitutions, etc., designed by experts) do not impose unreasonable or unrealistic 

expectations on the actors and society in question.
51

  As noted by Francisco Gutiérrez 

Sanín, invoking Samuel Huntington, “th[e] tension between the capacity of institutions 

and the demands put on them unleashes instability.”
52

  The same regarding conflicting 

demands and instability could be said of legal culture.
53

  A more active public law culture 

from below might help provide a more realistic view and vision of what legal institutions 

can and should accomplish. 

Frances Zemans rightly notes that legal processes are inherently participatory and 

interactive though “courts are essentially reactive institutions.”
54

  The increased use of 

law-based tools to achieve social ends in more fragile democracies, therefore, should be 

no real surprise to more traditional scholars of law and courts.  By formalizing claims in 

legal terms and taking those claims to the primary institutions of government, such as the 

judiciary, actors who might otherwise be marginalized not only further legitimate their 

claims, but also trigger essential implementation and corrective processes, in both 

receptive and unreceptive institutions, much as the Legal Defense Fund did during the 

American Civil Rights Movement.
55

  The language used by several interviewees in 

                                                 
50

 Carmen Avila Vadillo, Coordinadora Programa de Formacion, Coordinadora de la Mujer, interview by 

author, La Paz, Bolivia, November 30, 2005, transcript on file with author. 
51

 Ibid.   
52

 Francisco Gutiérrez Sanín, “Fragile Democracy and Schizophrenic Liberalism:  Exit, Voice, and Loyalty 

in the Andes,” International Political Science Review 26, no. 1 (2005):  125-139, 128. 
53

 One of the principal needs cited by various interviewees was the need to educate people as to their rights, 

principally in Bolivia.  Moreover, the need is not just to educate the population in general, but also the legal 

and administrative staff of the judicial system generally. 
54

 Zemans, “Legal Mobilization,” 692, 694, 701. 
55

 See generally, Tushnet, The NAACP’s Legal Strategy and Clayborne Carson, In Struggle:  SNCC and the 

Black Awakening of the 1960s (Cambridge:  Harvard University Press, 1981). 
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Bolivia, for example, is interesting and captures the idea nicely.  The objective for them 

is to “motivate” (motivar) the judicial system into action and to “provoke” or “instigate” 

lines of jurisprudence (provocar lineas de jurisprudencia).
56

  The process may and most 

likely will be fraught with barriers and frustrations, making the effort arduous and slow 

(“milimetro a milimetro”), but that is precisely the hard work that needs to be done and 

that is being done, as the examples (discussed infra) of Argentina and Bolivia show to 

varying degrees.
57

 

In the view of reform minded actors, reform efforts executed by way of strategic 

litigation with legal mobilization from below have the potential to provide a corrective, 

checking function on a number of levels.  By mobilizing and bringing cases to the courts 

(in conjunction with other tools, such as media attention, advocacy, clinical legal 

education, education and training (capacitacion) and monitoring (seguimiento),
58

 

individuals and groups are simply making explicit and strategic use of the essential nature 

of legal institutions and thereby instigating reflexive and dialogic processes on their own 

behalf and on behalf of the institutions, actors, and society implicated.  The data indicate 

that this is occurring in both Bolivia and Argentina. 

As Elizabeth Cabero, an attorney with the Oficina Jurídica para la Mujer in 

Cochabamba, Bolivia, noted with regard to working with sister organizations and with 

victims of domestic violence on their cases:  “We find praxis in each other”.
59

  Though 

litigation has been traditionally perceived as the confrontation of two antagonistic parties, 

the enterprise as a whole -- from a social transformation perspective -- should be seen as 

                                                 
56

 Zambrana, interview.  Montaño, interview.  Cabero, interview. 
57

 Montaño, interview.  “Milimetro a milimetro,” or millimeter by millimeter. 
58

 Frühling, “From Dictatorship to Democracy,” 55. 
59

 Cabero, interview. 
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fundamentally constructive.  Moreover, this construction is the complex and nuanced 

strategic process of legal mobilization, with local variations and permutations, that we see 

playing out in less established democracies across the globe
60

 -- amongst them those of 

Latin America, the lessons of which could be heeded not only by other new or fragile 

democracies, but also on occasion by those seemingly well-established and strong, where 

the erosion of civil liberties and governmental accountability is always of concern.
61

  

This dissertation examines the pursuit of public interest litigation and legal 

mobilization as constructive, participatory, strategic processes that have the potential to 

promote democratization and institution building in fragile democracies. Even where 

cases never make it to court, benefits are to be had in simply making the effort.
62

  Using 

Argentina and Bolivia as case studies, I show that the innovative turn toward strategic 

public interest litigation and legal mobilization taking place in Latin America today is 

indicative of a belief in the idea that law and legal tools hold significant promise for 

promoting social and institutional development in countries struggling with competing 

democratic and authoritarian impulses.
63

  A close examination of how local and regional 

                                                 
60

 Owen Fiss, for example, in his introduction to Courts and Social Transformation, remarks that Brown 

has “gone global”. 
61

 Consider the Guantanamo litigation, as discussed by Jules Lobel.  Though my focus is on new 

democracies and those with histories of gross human rights violations, civil societies in all democracies 

would benefit from a stance of perpetual vigilance, with legal mobilization as one tool amongst to protect 

civil rights and liberties.  The nature of a democracy is fluid and never certain and, therefore, contested and 

contestable. 
62

 Lobel, Success without Victory; this is also supported in interviews in Bolivia and Argentina.  See, 

among others, Leonor Patscheider (Responsable Plataforma, Instituto de Formacion Femenina Integral), 

interview by author, Cochabamba, Bolivia, November 14, 2005, transcript on file with author; Maria 

Eugenia Blancourt (Attorney, Instituto de Formacion Femenina Integral), interview by author, 

Cochabamba, Bolivia, November 14, 2005, transcript on file with author; Montaño, interview; Gastón 

Chillier (Executive Director, Centro de Estudios Legales y Sociales-CELS) interview by author, Buenos 

Aires, Argentina, April 6, 2006, transcript on file with author; Diego R. Morales (Director of Litigation and 

Legal Defense, CELS), interview by author, Buenos Aires, Argentina, April 6, 2006, transcript on file with 

author. 
63

 As noted by Kevin Davis and Michael Trebilcock, “Legal reforms and development,” Third World 

Quarterly 22, no. 1 (2001):  21-36, “There is evidence . . . that enhancing the quality of institutions that 
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permutations of strategic litigation play out at the intersection of law and politics in 

fragile democracies generates a more accurate, richer account of the relationship between 

law and democracy writ large, a relationship that has yet to be fully or properly 

theorized.
64

   

Ultimately, I take the position in line with Jules Lobel that even in those instances 

where traditionally quantifiable evidence of desired outcomes is not readily available, the 

turn towards law and courts as a form of social participation can be taken to be at the very 

heart of resisting the authoritarian impulse present in all societies, whether the resisters 

themselves are victorious in the short term or not.
65

  For it is in looking to law, in creating 

law, in insisting law and legal institutions fulfill their mandates and contemplate their 

possibilities that we create and recreate our world, define our communities, ourselves.  It 

is there that we resurrect the rule of law, even when we feel its absence. 

 While the topic of this study is public interest litigation, the subject – plainly 

speaking – is how people make their way in the world.  Specifically, it deals with how 

individuals in difficult circumstances try to make a principled way in the world by 

holding their leaders accountable and shaping their political institutions.  Not all can or 

will, but some do, and I am interested here in those who do using the law in interesting 

ways.  Though a work in theory, I am interested in action and in tracing the development 

of theory and action as it plays out in legal mobilization and public interest litigation. 

Origins of This Thesis 

                                                                                                                                                 
enact, administer and enforce laws can have positive and significant effects,” suggesting that “the current 

wave of legal reform be situated in a broader agenda of public sector reform . . . .” 
64

 Guillermo O’Donnell, “On the State, Democratization and Some Conceptual Problems:  A Latin 

American View with Glances at Some Postcommunist Countries,” World Development 21 (1993):  1355-

1369.  See also, Boaventura de Sousa Santos, Toward a New Common Sense. 
65

 Lobel, Success without Victory:  Lost Legal Battles and the Long Road to Justice in America (New York:  

New York University Press, 2003).   
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The germ of the idea was planted in law school when a professor of mine, David 

Abraham, in a class on Law and Transitions to Democracy suggested that I read Cohen 

and Arato’s Civil Society and Political Theory (1994).
66

  In that book, Cohen and Arato 

recognize the importance of Eastern European and Latin American transitions to 

democracy for bringing to our attention the potential benefits of grass-roots associations 

and initiatives for the “renewed construction of institutions and forums of critical 

publics.”
67

  Using a Hegelian approach recognizing the multiplicity of forms of civil life, 

theirs is an attempt to develop a systematic theory of civil society
68

 in which civil society, 

as a realm of association, has intrinsic value and as such is a condition for democracy
69

 -- 

indeed, a necessary pre-condition to “the self-organization, influence, and voice of all 

groups, including the working class.”
70

  While it is not fully applicable to this study, Civil 

Society and Political Theory is a 700 + page tour de force and, with its examination of the 

role of civil society in transitions to democracy, the first scholarly work to set me to 

thinking in a more sophisticated way about the possibilities for law and legal action under 

difficult or fragile conditions. 

The idea was further developed with a course, also at Miami Law School, in 

Comparative Criminal Law with Jaime Malamud-Goti, who introduced me to his own 

work on Argentina’s transition to democracy, Game without End:  State Terror and the 

                                                 
66

 Jean L. Cohen and Andrew Arato, Civil Society and Political Theory (Cambridge:  The MIT Press, 

1992). 
67

 Ibid., 2. 
68

 Ibid., 3.  Contrast this with a Marxist critique which, identifying civil society with bourgeois society, 

would call for the destruction of civil society.  See, James Lawler, “Book Review:  Cohen and Arato,” 

PEN-L mailing list archive, http://archives.econ.utah.edu/archives/pen-l/1994m02/msg00133.htm, 1. 
69

 Ibid., 2, 3. 
70
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Politics of Justice (1996).
71

  Much of the transitions legal scholarship at the time (early to 

mid-1990s) focused almost entirely on criminal law, high-profile human rights trials and 

the duty new democratic governments owed to victims of past human rights violations 

(see, for example, Radical Evil on Trial, by Carlos Nino
72

).  Malamud-Goti’s work was 

interesting not only because of his proximity to his subject matter, but also for asking the 

question of whether or not the highly publicized Argentine human-rights trials truly 

furthered the cause of democracy.
73

 According to Malamud-Goti, writing in 1996, the 

experience of Argentina suggests that the “trials of human rights abusers may have in fact 

reinforced the very authoritarian trends they were established to overcome,” and that “the 

trials, rather than consolidating democratic institutions and customs, perpetuated and 

encouraged state-sponsored violence,”
74

 a proposition, which if true, would fly in the face 

of conventional wisdom and force a re-thinking of the purpose and propriety of human 

rights trials.
75

 It is a point which we address below (Chapter 4). 

A third class, Law and Globalization Theory, with William Twining, put for me 

the previous two in a broader, more critical theoretical light by introducing the work of 

Boaventura de Sousa Santos, specifically, Toward a New Common Sense:  Law, Science 

and Politics in the Paradigmatic Transition (1995).  A Professor of Law at the University 

of Wisconsin as well as a professor in the Department of Sociology at the University of 

Coimbra in Portugal, Boaventura de Sousa Santos is interesting not only for his 

intellectual breadth, but also for his critical, pragmatic, and utopian perspective.  While 

                                                 
71
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the central idea of Toward a New Common Sense is the exhaustion of the paradigm of 

modernity,
76

 as evidenced by the collapse of emancipation into regulation (e.g., “order 

and progress”
77

), de Sousa Santos’ overall conclusion is an optimistic one in that the 

“collapse” allows for the search for and creation of “new emancipatory practices,”
78

 

through an unthinking of law and the social sciences and a re-coupling of law with 

revolution.
79

  Santos’ work is ground-breaking for his innovative theorizing in multiple 

fields and theoretical perspectives as well as for his empirical work on law and the 

oppressed (see, for example, his Pasargada study on urban land struggles in Recife, 

Brazil
80

), and – I think – for privileging the knowledge and experiences and expertise of 

those actually living the lives under the conditions we like to theorize about. 

Beyond the usual legal questions, then, these classes introduced interesting, if not 

necessarily new, questions – such as how do we live with evil in the world?
81

 What is it 

that distinguishes democratic and  non-democratic societies?  How is power in these 

societies acquired and institutionalized?
82

  While my project is not as ambitious as 

developing a systematic theory of civil society or theorizing a total critique of modernity, 

it does embrace fundamental elements of each:  1) that a vibrant, robust, plural civil 

society is a condition for a thriving democracy, 2) that legal institutions and processes 

can and do impact the quality of democracy, and 3) that Utopian projects may in fact be 

far more common and commonsensical than we may be ready to admit. 

The Two Cases 
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With those influences in mind, my study examines the pursuit of public interest 

litigation and legal mobilization in Latin America from roughly 1970 to 2006,
83

 

specifically in Argentina and Bolivia.  These countries are good case studies for a number 

of reasons:  Argentina because it has a readily identifiable and traceable tradition of 

public interest litigation and mobilization, Bolivia because it does not and also because it 

is, comparatively speaking, less studied in both the North American and South American 

literature, indicating a gap in the literature.  As we shall see, Bolivia for all practical 

purposes is a fringe area and for a number of reasons stands apart from its South 

American brethren. 

Across Latin America, military dictatorships were at their high point in the 1970s, 

and Argentina and Bolivia were no exception.
84

  Indeed, they are similar in many ways.  

Both suffered turbulent, violent years throughout the 1970s and early 1980s, Bolivia with 

Banzer and Garcia Meza and Argentina with its Dirty War.  As we shall see, it was those 

years of gross dislocation and human rights abuses that gave rise to the human rights 

movement out of which the present turn toward public interest litigation emerged.
85

  Both 

“transitioned” to democracy in the early 1980s and both made attempts to hold the 

perpetrators of past human rights abuses accountable in various ways, including by way 

of the courts -- Argentina with its highly publicized and televised human rights trials of 

1985, and Bolivia with its “juicio del siglo” (trial of the century)
86

 against President de 
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84
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facto Garcia Meza and collaborators – a trial which began in 1986 with a Congressional 

indictment and ended with a conviction in absentia in 1993.   

In their differences, Argentina and Bolivia raise questions about culture, 

marginality and the privileging of certain forms of thought and behavior over others.  

Argentina, by far the most European/Western of the South American countries in style 

and tradition, compares starkly with Bolivia, one of the most indigenous countries in 

South America.  It is useful, therefore, to examine how public interest litigation has 

developed in Bolivia, in both form and function, and how that compares to developments 

in Argentina.  That comparison informs our study.  An aspect of this difference, for 

example, might be the existence of more anti-system or anti-government elements in 

Bolivia than in Argentina,
87

 a factor which would appear to work against the sustained 

development of a tradition of public interest litigation. 

Using qualitative methods such as process tracing and elite interviews, I identify 

the individuals, groups, and causal processes involved in the pursuit of public interest 

litigation in Argentina and Bolivia.  I rely most heavily on interviews, observation, field 

notes, and to a certain extent on the concept of openness associated with grounded 

theory,
88

 meaning that preference is given to the “data and the field under study as against 

theoretical assumptions.”
89

   Preliminary research allowed me to identify the first 

generation of groups and individuals most involved in public interest litigation and then 

those individuals and groups led me to a second generation and so on.  Interviews were 

not always possible, but I made every effort to obtain them and often succeeded. 
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I also draw heavily from individual research and an examination of materials 

(largely written and electronic, primary and secondary), available in-country to help me 

identify additional issues, actors, and networks involved in the development of public 

interest litigation and also to highlight the existence of debates on the subject and their 

comparative intensity.  I am particularly interested, for example, in the depth and caliber 

of scholarly work on the topic in each country as a further indicator of the existence and 

development of a tradition of public interest litigation, as well as in the degree of 

collaboration between and amongst groups and institutions.  What journals, for example, 

exist, if any, on public interest litigation in Argentina?  In Bolivia?  What internet or 

online resources?  In Buenos Aires, I was able to spend time at both the National Library 

and the Supreme Court library and in Bolivia at the law library of the Universidad Mayor 

Real y Pontifica de San Francisco Xavier de Chuquisaca, all of which were helpful in this 

regard.  My findings indicate, for example, that the availability of scholarly materials, 

including law journals and books, in Argentina on the subject of public interest litigation 

and legal mobilization far outweigh those available in Bolivia.
90
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Observing human rights trials in La Plata and in Buenos Aires, as well as the day-

to-day operations of public-interest-minded individuals and organizations, particularly in 

Bolivia, was also valuable. 

Guide to Following Chapters 

In the chapters that follow I examine the development and pursuit of public 

interest litigation in Argentina and Bolivia first by examining the existing literature on 

public interest litigation and mobilization in Latin America (Chapter 2), followed by an 

examination of the U.S. antecedent in Chapter 3.  In Chapter 4, I follow its historical and 

socio-legal development in Argentina.  In Chapter 5, I do the same for Bolivia, and, in 

Chapter 6, I offer my conclusions and assess the potential implications of the turn toward 

public interest litigation for social transformation and democratization in Argentina and 

Bolivia in particular and for fragile democracies generally.  
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Chapter Two:  Literature Review 

 

With the return of democratic regimes to Latin America, the integrity of legal 

institutions has become a subject of attention as is evidenced by the explosion of social 

science literature on the rule of law, democratization, and judicial reform in Latin 

America.  Mendez, O’Donnell, and Pinheiro’s edited volume, The (Un)Rule of Law and 

the Underprivileged in Latin America (1999),
91

 for example, discusses issues of lawless 

violence, discrimination, and access to justice as they relate to Latin America’s 

marginalized groups, while Schedler, Diamond and Plattner in The Self-Restraining 

State:  Power and Accountability in New Democracies (1999)
92

 take on the more 

theoretical implications and limitations of horizontal and vertical accountability.
93

 

Other works, focusing more exclusively on the interrelationship between 

democratization and judicial reform, include those by Frühling, Holston and Caldeira 

(1998),
94

 Hammergren (1998), Prillman (2000), and Crabtree and Whitehead (2001), and 

more recently, Ungar (2002).  While each tackles the issue of judicial reform and 

democratization from a distinctive perspective or theoretical premise – Hammergren on 

improving judicial performance in Peru, for example, and Ungar on the problems of 

judicial disarray and executive power in Argentina and Venezuela – none of these 

authors, who are typical, examine the issue from a public interest law perspective.   
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Few authors discuss developments in legal mobilization or mention public interest 

litigation at all.  Authors who do adopt a public law perspective, such as Van Cott (2000) 

and Levit (1994), approach the issue almost entirely from a constitutional reform 

perspective (i.e., reform from above), and those that examine reform from below do so 

almost entirely in the context of social movement analysis (Rojas 1986) or by way of the 

citizenship lens; consider, for example, the work of Augusto Varas on improved 

democratic citizenship (1998). 

Purely descriptive in some cases, overly prescriptive in others, the current 

literature does not offer an in-depth examination of state-society relations as they play out 

in real time via the public law process.  Though this is to be expected in the American 

social science literature as its authors are not trained in law and legal analysis (as such 

and as applied abroad), the overall paucity of literature on Latin American legal 

mobilization and public interest litigation – and public interest litigation elsewhere in the 

world for that matter – is somewhat surprising, especially in the legal literature.
95

  It is 

not that public interest litigation and legal mobilization do not exist in Latin America – 

they do; rather, they and the potential they hold for social and institutional development 

are simply as yet understudied, especially in the United States.
96

   

I believe this will soon change, given the increased development and importance 

of public interest litigation in Latin America (and elsewhere) and the concomitant 

increase in the Latin American scholarship on the subject.  See, for example, the work of 
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Yale Law School’s SELA, the Seminario en Latinoamérica de Teoría Constitucional y 

Política, established in 1995;
97

 articles such as Globalizing Public Interest Law, by Scott 

L. Cummings and Louise G. Trubek;
98

 also interesting developments in international law 

and theory, such as International Law from Below:  Development, Social Movements and 

Third World Resistance (2003), by Balakrishnan Rajagopal,
99

 which privileges 

perspectives often left out of the traditional literature. 

With the exception of the recent publication (2006) in English, Courts and Social 

Transformation in New Democracies:  An Institutional Voice for the Poor, by Roberto 

Gargarella of Argentina, Pilar Domingo of Spain, and Theunis Roux of South Africa, 

which I discuss below, few authors have addressed in any substantial way the turn 

towards law and pursuit of public interest litigation to bring about social transformation 

in fragile democracies.
100

  Moreover, where scholarly works do exist, the focus is largely 

jurocentric, to borrow a term.  It is largely about the courts and on constitutional or 

judicial reform from above, and not on the parties before the court or on NGOs and their 

part in mobilizing, bringing, or strategizing litigation and to what end.  Few in the 

democratization/social science literature a) explore the phenomenon or b) link the 

phenomenon directly to its potential primary and secondary institutional effects.  What, 

for example, are the groups embracing public interest litigation in Bolivia?  Who are 

they?  What are their strategies and what have been their experiences?
101
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Since recent studies and reports on the topic do exist in Spanish and in many of 

the countries where the phenomenon is playing out in question,
102

 I take the lag in 

scholarship to be a manifestation of the timing and evolution of the phenomenon, rather 

than an oversight. We see, for example, the development of the phenomenon on the 

ground by practitioners there, followed by recognition by in-country academics of the 

trend, followed by the export of scholarship about the new phenomenon to the United 

States and elsewhere, later to be supplanted and/or complemented by our own academic 

literature and studies in the United States.  As noted by Silvina Ramírez, studies operate 

under two primary difficulties 1) the scarcity of tools with which to analyse the 

phenomenon, and 2) the difficulty in theorizing over and about a process which is 

sufficiently recent and evolving that we have yet to witness all of its facets and results.
103

 

Variants of public interest litigation, for example, have existed, at least in 

incipient forms, in Argentina, Chile, Peru and Colombia for at least the last 20 to 30 years 

with enough time having passed that meaningful studies are now beginning to appear.
104

  

Indeed, variants of public interest litigation and legal mobilization arguably appear in 
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most countries; so one needs to identify the variants of the phenomenon, their breadth, 

the actors, their objectives, and examine the development and impact of such 

mobilization under different conditions.  From a comparative perspective, therefore, the 

question is not only interesting it is also timely. 

In terms of the evolution of public interest litigation and legal mobilization in 

Argentina and Bolivia, we find what amounts to two generations in the development of 

the phenomenon.  The first, inchoate, as mentioned, arises out of the human rights 

movements and transitions to democracy which followed the gross human rights 

violations and social/political dislocation under authoritarian governments in the 1970s 

and 1980s.  The second, stronger, better articulated and thematically broader, we can 

situate in the 1990s to present.  In the case of Argentina, for example, scholars formally 

mark the appearance of public interest law after the constitutional reforms in 1994.
105

  In 

situating these two generations in the chapters that follow, however, in order to capture 

the fullness of the phenomenon, we cast the net wide with regard to what “counts” as 

public interest litigation and legal mobilization.
106

  In line with Zemans, “A much broader 

conceptualization is necessary if the full magnitude of the political role of law is to be 

appreciated.”
107

   

The literature for this study covers a number of fields, particularly in law and in 

political theory.  It arises proximately out of the literature on transitional justice, some 

social science literature on social policy and the courts and, as seen in Chapter Three, out 

of the North American antecedent.  To a lesser extent, it is informed by scholarship on 

democratization.  The literature drawn upon would be incomplete, moreover, if it failed 
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to incorporate the Latin American literature on the topic, and so, where possible, I have 

made an effort to include and highlight that literature.  On the whole, the Latin 

Americans do not draw the same bright line we Americans do between law, philosophy, 

and social science; therefore – given the interdisciplinary nature of this study and their 

first-hand experience – much of their literature and scholarly perspective seems more 

directly relevant to the issues explored here. 

Transitional Justice 

The literature on law in times of transition is unique, and at once practical and 

theoretical.  It is important because on the one hand it examines the implications of 

successor governments using legal systems, courts, and trials to bring human rights 

violators to justice, sometimes with an eye to the prospects of doing this for 

democracy.
108

  On the other, because it explicitly explores the transformative role of law 

in society, and, as such, is especially informative for studies of comparative public 

interest litigation and social transformation.   

The transitions addressed by the transitional justice literature were those going on 

in Eastern Europe and Latin America during the 1980s and 1990s and the focus was 

largely on criminal justice and punishment and on the duties owed by democratic 

successor governments to the victims of past regimes.
109

  Much of this particular 

literature had a philosophy of law bent and did not fully articulate resort to the courts in 

the way of public interest litigation and legal mobilization as such, though the essential 

elements of the phenomena are present (resort to the courts, articulation of a rule, social 
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reform).  What this literature did do explicitly was explore the role of law during times of 

“political upheaval,”
110

 and “the various legal responses to illiberal rule and the guiding 

rule-of-law principles in these times.”
111

   

Ruti Teitel, Professor of Comparative Law at New York Law School, in her work 

on transitional justice, for example, examines two questions; namely:  “What legal 

approaches do societies in transition adopt in responding to their legacies of repression? 

and what is the significance of these legal responses for these societies’ liberalizing 

prospects?”
112

  What Teitel ultimately finds by way of a comparative, historical 

examination of such societies is the emergence of “a pragmatic balancing of ideal justice 

with political realism that instantiates a symbolic rule of law capable of constructing 

liberalizing change.”
113

  For Teitel, the objective is to develop a “theory of transitional 

justice that bridges ideal conceptions of the rule of law and the contingent political 

exigencies of particular cases.”
114

  Law during times of radical political transformation is 

simultaneously paradoxical and constitutive,
115

 “rejecting the notion that the move 

toward a more liberal democratic political system implies a universal or ideal norm.”
116

 

Teitel’s thesis in Transitional Justice is “that the conception of justice in periods 

of political change is extraordinary and constructivist:  It is alternately constituted by, and 

constitutive of, the transition.”
117

  What we see, therefore, is not only an explicit 

understanding that law in times of transition is potentially transformative but also that it 
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has effects beyond the transition.
118

 Law during and after the transition is itself 

transitional, in manner of speaking and, hence, given its role in structuring societal and 

institutional relations, potentially transformative.  Under such circumstances, the question 

of who is in a position to marshal law for transformative ends becomes especially 

important. 

During times of upheaval, Teitel notes: 

 Law is caught between the past and the future, between  

backward-looking and forward-looking, between retrospective and 

prospective, between the individual and the collective.  Accordingly, 

transitional justice is that justice associated with this context and political 

circumstances.  Transitions imply paradigm shifts in the conception of 

justice; thus, law’s function is deeply and inherently paradoxical.  In its 

ordinary social function, law provides order and stability, but in 

extraordinary periods of political upheaval, law maintains order even as it 

enables transformation.  Accordingly, in transition, the ordinary 

institutions and predicates about law simply do not apply.  In dynamic 

periods of political flux, legal responses generate a sui generis paradigm of 

transformative law. 

 

Teitel directly addresses the issue of the “potential of law in a transformative 

politics” during extraordinary times and points to legal possibilities beyond the transition:  

“Though transitional jurisprudence posits a cognizable paradigm, it is one with affinities 

to law in non-transitional circumstances.”
119

  Fragile democracies are of course past the 

immediate transition, but not yet past the danger of reverting back to authoritarian 

tendencies (if any democracy ever is).  So it is somewhere between the immediate 

transition and those “affinities to law in non-transitional circumstances” that our inquiry 

lies.   

 Where law, to use Boaventura de Sousa Santos’ words, was so often associated 

with regulation and the status quo, sacrosanct, staid, and available only to the initiated, 
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we see more clearly in times of transition that our perceptions about law and what it is are 

variable.  The transitional justice literature highlights the complex and often paradoxical 

nature of law.  As such, it provides us with a vision of what Teitel refers to as “bounded 

change,” wherein the potential of law in her eyes, transitional justice, lies in its ability to 

constitute and reconstitute community in shared narratives as a response to some 

traumatic event, such that “At the end of this bloody century, what is paradigmatic is the 

response to political catastrophe:  justice as political, law without illusion, yet nurturing 

some small hope of amelioration.”
120

  The process is admittedly partial and limited, a 

compromise.
121

 

For Teitel: 

These practices reveal a mind-set peculiar to the contemporary moment.  

This is the turn to the transitional jurisprudence not of grand foundational 

projects of reform but of the sober stocktaking, not of the modernizing 

belief in moral progress of the early twentieth century but also not a 

hopeless conservatism or fin de siècle decadence.  Political compromise to 

be sure is a perennial sign of working democracies; yet, consider the 

significance of the normalization of this paradigm in and through law.  

This quintessential form of bounded change is utterly self-conscious about 

law’s constructive force and about its constraints.
122

 

 

Moreover, Teitel points out that the historical record shows the incidence of 

successor trials to be very low and she takes this as indicative of the many “dilemmas in 

dealing with often systemic and pervasive wrongdoing by way of the criminal law,” such 

that “in the transitional context, conventional understandings of individual responsibility 

are frequently inapplicable, spurring development of new legal forms.”
123

  This 

“development of new legal forms” is one of the interesting aspects of transitions. 
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 Accordingly: 

The emergence of partial sanctions falls outside conventional legal 

categories.  These developments offer a deeper understanding of the 

relation that remedies bear to wrongs and, in particular, the distinctive 

wrong of state persecution.  The transitional sanction illuminates the 

relation between the concepts of democratic accountability and individual 

rights in their contribution to the construction of liberal politics.
124

 

 

Carlos Santiago Nino in Radical Evil on Trial, as mentioned in Chapter One, also 

addresses the issue of transitional justice with regard to the duty of successor 

governments to punish past human rights violations.  He does this specifically with 

regard to the Argentine case, though he does employ comparative analysis to support his 

arguments.  Nino’s is a work entirely on retroactive justice and he marshals political, 

moral, and legal arguments on his side, going so far as to develop a formula, based on 

general positive and negative factors, giving an approximate “probability of retroactive 

justice successfully progressing during a democratization process.”
125

   

After being careful to note that much depends on the “specific nature of the 

transition,” Nino concludes nonetheless that: 

Regardless of how successor governments deal with past human rights 

violations, and regardless of the difficulties, . . . some measure of 

retroactive justice for massive human rights violations helps protect 

democratic values . . . While there may be circumstances in which the 

trials and investigation of human rights abuses undermine the stability of 

democracy, it may also be true that the stability achieved by forgoing 

retroactive justice may undermine the moral values underlying 

democracy.
126

  

 

Malamud-Goti, a colleague of Nino’s and advisor to Alfonsín during Argentina’s 

transition to democracy, takes a different view of the Argentine trials, and retroactive 

justice generally, arguing that the trials may in fact not have accomplished their goal of 
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punishing and democratizing, but rather reinforced the authoritarian tendencies present in 

Argentine society.  While he concedes there are “sound reasons indeed” to think that 

punishment of past human rights violations can serve as a “tool to raise the consciousness 

essential to bringing about radical political change,”
127

 Malamud-Goti goes on to suggest 

that the efforts of the Alfonsín administration to try those accused of past human rights 

violations “may in fact have reinforced the very authoritarian trends they were 

established to overcome” and that “in fact,. . . the trials, rather than consolidating 

democratic institutions and customs, perpetuated and encouraged state-sponsored 

violence.”
128

 Per Malamud-Goti, this is due to already existent structural features of 

“postdictatorial communities” which turn human rights trials into additional sources of 

conflict, “rather than a means of ‘deauthoritarianizing’ the polity.”
129

  As a result, he 

concludes that “the Argentine populace . . . is so familiar with authoritarianism that any 

attempt to eradicate it from society’s beliefs and practices in only a few years is 

unrealistic (emphasis mine).” 

In some respects, Malamud-Goti may be right.  In the short-term and, even, 

perhaps, in the long-term, the trials may have reinforced the authoritarian tendencies 

already extant in segments of the Argentine population.  On the other hand, in line with 

Teitel, we have to suppose that the process of law and law as process may present 

complex and at times paradoxical outcomes at different moments in the history and 

identity of a people and place.  In the short term, resorting to previously impotent courts 

(to try past dictators and violators of human rights), may have reinforced authoritarian 

tendencies -- which were already well installed in Argentine culture by history and 
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practice.  In the long term, these trials, in both Bolivia and Argentina, may have had 

other, happier consequences as well, such as opening up alternative legal avenues, 

developing jurisprudence, and inspiring other, extra-judicial actors to see the law as 

something potentially transformative and emancipatory, thereby promoting rather than 

inhibiting democratic tendencies. 

For our purposes, the trials were a notable development in the evolution and 

pursuit of public interest law and legal mobilization in both Argentina and Bolivia 

because they vindicated many of the efforts made by the human rights movement under 

dictatorship and paved the way for present-day developments in what is now explicitly 

recognized as public interest litigation and legal mobilization.  As noted by Martin 

Abregú, with regard to Argentina, “if we did not have the trial of 1985, we would not be 

talking about public interest litigation today.”
130

   

Appeals to the judiciary during difficult times, especially during times of 

dictatorship, when that sort of appeal seems especially wasted and useless, suggests that 

there is something about legality, due process, fair play, and the rule of law that we 

value.
131

  Resort to the courts after dictatorship and during times of transition and 

thereafter implies the same. 

As noted by Teitel: 

Transitional jurisprudence also has implications that transcend these 

extraordinary periods.  Offering another way of conceptualizing law 

should have ramifications affecting our intuitions about the nature and 

function of law more generally.  The problem of justice during periods of 

political transformation has a potentially profound impact on the resulting 

societal shift in norms and the groundwork for transformed constitutional 
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and legal regimes.  Unresolved problems of transitional justice often have 

lasting implications over a state’s lifetime . . . [L]aw’s role in political 

change suggests criteria beyond the fairness of elections, stability of 

institutions, or economic development by which to evaluate new 

democracies.  Legal responses are both performative and symbolic of 

transition.
132

 

 

The transitional justice literature, therefore, should be considered at least in part a 

manifestation or reflection of a first-generation effort to understand and explore the use 

of courts and law for socially transformative purposes in Latin America – and to answer 

some of the very difficult, but necessary questions as to the role of law in both 

extraordinary and ordinary times.  I have relied on the work of three Argentine scholars 

for work that best captures some of the issues arising out of the human rights/transitional 

justice literature and best encapsulates the various issues at stake.  There are other works, 

for example, collections on transitional justice by Neil Kritz and works like the one put 

together by Harold Koh and Ronald Sly, on deliberative democracy and human rights, 

including work by Dworkin, Shapiro, Nagel, Gutmann and others, which further debate 

these issues.
133

   

Another good early example of the work on transitions, with a more traditional 

institutional bent, is the collection Transition to Democracy in Latin America:  The Role 

of the Judiciary (1993), edited by Irwin P. Stotzky.
134

  As the title indicates, the focus of 

this particular edition is on the role of the judiciary in a democracy.  While not directly on 

point, a helpful article in the collection by Carlos Nino examines the exercise of judicial 

review in Argentina, raising the issue of whether or not, over the years, the Supreme 
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Court has in fact enfeebled democracy,
135

 and, if so, why?  Nino points to a number of 

indicators, before, during and after the return to democracy in 1983, which suggest that 

the Court has in many ways contributed to the “enfeeblement of democracy”.
136

  Among 

other causes he attributes this to the endorsement of the “doctrine of de facto laws,” the 

amplification of the “doctrine of political questions,” and the Court’s failure to protect the 

“positive side of freedom of expression,” which the Argentine Constitution actually 

establishes with two guarantees (the prohibition against previous censorship and the 

prohibition of placing the press under federal jurisdiction).
137

   

In our analysis on Argentina (Chapter Four) we will address some of these issues 

and examine developments since the day on which Nino concluded that “the Supreme 

Court of Argentina and the other tribunals have been inconsistent over time both in 

defending personal autonomy and in protecting and promoting the democratic 

process.”
138

  As we shall see in both Argentina and Bolivia, inconsistency, corruption, 

politicization, and paternalism continue to be a problem within the legal system and it is 

the aim of those mobilizing legally, through public interest litigation and other means, to 

address precisely these problems.  If the courts are contributing to the enfeeblement of 

democracy, it suggests the courts themselves are feeble and this is something those 

engaging in public interest litigation and legal mobilization aim to correct. 

During and in the wake of authoritarianism, human rights activists and others did 

draw on legal strategies, including the U.S. tradition of public interest law.
139

  Since that 
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time, those efforts have become more sophisticated and branched out into broader issue 

areas.  We mean to trace and make explicit those efforts here.  The transitional justice 

literature not only captures the theoretical aspects of the role of law in transition, but also 

highlights a broader, deeper, and in many ways more technical, examination of law in 

practice as it relates to democratization in multiple innovative and complex ways and for 

that reason it is itself instructive and transformative. 

The U.S. Social Science Literature 

Most of the U.S. social science literature on democracy is only tangentially 

related to the question of public interest litigation, being concerned as it is, on the one 

hand, with variations of basic democratic theory, aspects of the rule of law, and 

democratization abroad (as mentioned above) or, on the other hand, with courts and 

social policy in the United States (see below).  While the former centers around the work 

of scholars such as Juan Linz, Alfred Stepan, Larry Diamond, Andreas Schedler and 

Marc Plattner, with titles such as Problems of Democratic Transition and Consolidation; 

Developing Democracy Toward Consolidation;
140

and The Self-Restraining State:  Power 

and Accountability in New Democracies;
141

 the latter can be seen as centered around the 

work of Gerald N. Rosenberg, The Hollow Hope:  Can Courts Bring About Social 
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Change?
142

 and Donald Horowitz, The Courts and Social Policy.
143

  While these were apt 

inquiries for their time, they are largely court centric – looking to judges and courts and 

asking what they (judges and courts) can accomplish in an already well-established 

democracy.  They ignore the question of what resorting to the courts in less-well 

established democracies does for the courts and laws as institutions over the long-term 

and have been supplanted by increasingly, richer, more practical perspectives. 

Rosenberg’s work, The Hollow Hope, is the most often cited critique of public 

interest law in the United States and challenges the notion that courts and court decisions 

can in fact effect social change.  To quote Rosenberg, courts can “almost never be 

effective producers of significant social reform” due to their inability to implement or 

enforce their decisions and because of their reliance on other political institutions to do 

so.
144

  His work, while interesting, is for our purposes of questionable practical 

applicability.  In addition to being questionable on artificially limited methodological 

grounds, it has been challenged on a number of other fronts, particularly as noted by Jules 

Lobel:   

Rosenberg: 

 Did not . . . focus primarily on the proper role of the courts or the 

competence of the judiciary to restructure political or social institutions.  

Rather, social scientists [Rosenberg and others] debated the question of  

whether the judiciary’s decisions really had the effect of changing 

society.
145
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Indeed, to the extent that Rosenberg focuses largely on substantive outcomes 

within parameters favorable to his study, he has failed to consider the breadth and 

richness and – most important – the messiness of the less quantifiable and long-term 

aspects of the public law process, something which, for example, the transitional justice 

literature does capture.  The mere fact that the courts of the United States have heard and 

ruled on questions of race, gender, privacy etc. is noteworthy.  And, though the 

implementation of Brown may have proved difficult, few would deny that it was an 

important, if incremental step to have de jure segregation ruled unconstitutional and, in 

the case of Roe v. Wade, abortion ruled legal. 

 According to Rosenberg: 

  The use of the courts in the civil rights movement is considered the 

paradigm of successful strategy for social change.  The Dynamic Court  

view is largely based on it.  Yet, a closer examination reveals that before 

Congress and the executive branch acted, courts had virtually no direct  

effect on ending discrimination in the key fields of education, voting,  

transportation, accommodations and public places, and housing.   

Courageous and praiseworthy decisions were rendered, and nothing  

changed.  Only when Congress and the executive branch acted in tandem  

with the courts did change occur in these fields.  In terms of judicial  

effects, then, Brown and its progeny stand for the proposition that courts  

are impotent to produce significant social reform.  Brown is a paradigm,  

but for precisely the opposite view.
146

 

 

To the contrary, it is precisely Rosenberg’s emphasis on “direct” effects and his 

isolation of the courts from the other branches of government and from civil society that 

limits the usefulness of his study.  As noted by Nino, though “bearing an indirect 

relationship with the political process,” far more important are those “decisions which 

touch on underlying social conditions for the proper working of the democratic 
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system.”
147

  By design, Rosenberg’s approach is short-sighted and overly contrived.  One 

would do better to argue not that the courts are impotent, but rather that the courts paved 

the way for the Congress and Executive to act; or, at minimum, took their part in an 

overall implicit strategy to effect change.  Where would desegregation efforts be if they 

did not have a pronouncement of law to rely on?  Though related - a question of 

implementation or the failure thereof is a different issue which is not dispositive. 

Though an interesting academic exercise, Rosenberg’s work is not especially 

helpful for our purposes because it does not address the role of legal mobilization and 

public interest litigation in fragile democracies or the extent to which such efforts may 

have primary and secondary impacts under such conditions.  Rosenberg relies on too 

artificial and academic a notion of success and change to be useful to those living or 

studying the reality of democracy, especially fragile democracy and, therefore, misses a 

great deal of the richness to be found in the process of public interest litigation and legal 

mobilization from below.   

As noted by Mark Tushnet: 

The social process does not end when a court decides a case.  It extends 

through the implementation or evasion of a court’s decisions, and includes 

the search for legislative alternatives to the outcome the court reached.  

Thus the process that is Brown v. Board of Education began in 1950 and 

ended two decades later when the courts and federal executive agencies 

began a serious effort to implement the 1954 decision.  [L]itigation as a 

social process begins when people start to see that they might understand 

what has happened to them as something for which the legal system may 

provide a remedy.
148
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It is important that we acknowledge Rosenberg’s work because it is such a fixture 

in the U.S. public law scholarship, but it is also important to point out that it is precisely 

his rigidly limited notion of scholarship that has played a part in unduly undermining the 

study of socio-legal processes such as legal mobilization and public interest litigation 

both in the United States and in the comparative perspective.  To this extent, the literature 

bears out the idea that life determines consciousness (as noted in the quote by Marx at the 

start of Chapter One).  Whereas our three Argentine scholars readily take on the 

messiness of transitional justice, Rosenberg’s work, arising as it does out of a more 

established system, does not. 

Other critiques, such as that by Joel Handler, which conclude that litigation alone 

is insufficient to reform practice in various traditional public interest issue areas, such as 

consumer protection, civil and welfare rights, because of the courts’ dependencies on 

bureaucracies is informative, but again not dispositive.
149

  Few suggest that litigation 

alone will achieve sought after ends.  Both the Bolivian and Argentine examples bear this 

out.  Actors engaged in public interest litigation on the ground do not often hope to “win” 

their case in court, particularly in Bolivia.   

Expectations “to win” are, especially in fragile democracies with weak judiciaries 

and weak bureaucracies, sometimes unrealistic.  Actors nonetheless recognize 

institutional benefits to litigating, such as educating the judges or, alternatively, shaming 

them, putting the judiciary and other state machinery on notice, vindicating rights, 

forcing the production of documents, empowering potential litigants, and upsetting 

traditional, often patriarchal notions such as the “place of women” in society (as in the 
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case of domestic violence and rape cases).
150

  For some organizations a case can be a 

caso emblematico without ever making it to court.
151

  For others, negotiating a resolution 

between a client and a recalcitrant state agency would be sufficient; sometimes, just 

seeing that a client and the state interact in some meaningful way is a huge step in a place 

like Bolivia.  Indeed, some would consider the mere facilitating of that interaction part of 

the practice of public interest law. 

Stuart Scheingold has critiqued public interest litigation for what he sees as its 

taking away of energies and scarce resources from social movements.
152

  According to 

Cummings and Rhode, on Scheingold’s view, “litigation drain[s] scarce movement 

resources, create[s] confusion between ‘symbolic’ and ‘substantive’ victories, and co-

opt[s] potential movement leaders by paying then off with monetary awards,”  thereby 

“dissipat[ing] collective political energy.”
153

  There is some truth to this view, especially 

in developing democracies where the costs of accessing justice are considerable – both 

financial and existential.
154

  The cases of Bolivia and Argentina also bear this out.  

Interviews indicate that these costs are in many respects precisely another way in which 

to marginalize already vulnerable groups and that where possible addressing costs head 

on and overcoming them has its own benefits.  One interviewee made a point entirely the 

opposite of Scheingold’s:  too much political energy detracts from otherwise much 
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needed technical, legal efforts – which the interviewee saw as the only “true” way to 

reform the status quo, structural and otherwise.
155

 

Another critique, attributed to Derrick Bell with regard to the NAACP’s efforts, 

and echoed by Jim Schultz of the Democracy Center in Cochabamba, Bolivia,
156

 asks 

whose wants, goals, and objectives are being privileged with public interest litigation?  Is 

it the clients’, or is preference being given to the values of lawyers and middle-class 

elites?
157

  In other words, do traditional litigation strategies further contribute to the 

further marginalization of already vulnerable clients?
158

  It is a fair question, and as we 

see by way of the case studies, much of the answer depends largely on the self-

consciousness of the group or individuals undertaking the litigation and the strategy they 

employ to carry it out.  Arguably, any initiative undertaken on behalf of another, unless it 

is sufficiently self-reflexive and principled has the potential to marginalize those it is 

intended to assist.  To the extent that this is a critique, it is helpful for its general caution, 

but should not be read as a problem inherent in public interest litigation as such.  The 

question, nonetheless, is well taken:  who and what are being privileged?  This is a 

perennial issue and goes to the heart of the attorney client relationship:  your duty is to 

your client, first and foremost.  Your client is not a means to some political end.  This can 

be a tension in public interest litigation and should not, but can, introduce some conflict 

in those doing public interest work, especially when the interest of one’s client (or the 

desires of one’s client) and the “public interest” diverge.   
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Horowitz’s The Courts and Social Policy offers another perspective on “the 

power of American judges to make social policy,” and concludes that the resources of the 

courts are not likely to be sufficient to carry out social policies.  Horowitz’s approach is 

practical.  He points out many of the obstacles and pitfalls that courts may face in 

implementing their decisions – for example distortion of costs and social facts.
159

  This is 

useful information, particularly in resource poor areas like Bolivia, and is addressed in 

our discussion of Bolivia, as well as Argentina.  It is likely that the courts in fragile 

democracies do in fact lack the resources to supervise structural reforms on a large scale, 

but again this need not be an obstacle to ruling on issues within their jurisdiction and 

means of compulsion.  As noted by a member of CLAIP (Centro Legal de Asuntos de 

Interes Publico), when asked about all the potential obstacles, institutional and otherwise, 

to undertaking public interest litigation in Bolivia, and why his organization pursued it 

nonetheless, he answered that for him it is a question not of asking how much you cannot 

get, but rather of asking how much you can accomplish.
160

  Moreover, it is a question of 

“how do you want the world to be?”
161

 

Along similar lines, some have argued that the Argentine courts lacked the 

judicial authority and prestige to execute the 1985 trials; that Argentine society was too 

fragmented, and that authoritarianism was too entrenched to render the courts’ decisions 

effective.
162

   Yes, yes, and yes.  In the short-term this may indeed have been the case.  In 

the long-term, however, as we shall see, the trials bore fruit.  The issue of the Dirty War 
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and its aftermath still polarizes Argentine society.  There are still demonstrations, there 

are still trials, and in 2006, 30 years after the golpe, Argentina was still fighting in debate 

over guilt and innocence in the Dirty War and the role of the judiciary in it.
163

  But these 

are precisely the issues that must be engaged.  Some will take an anti-systemic, anti-

juridical view and reject all efforts made through and by the courts because the courts 

lack mani pulite (to borrow an Italian phrase) whereas others will attempt to confront the 

issue through the courts, head on, milimetro a milimetro.  The refrain being:  How do you 

want the world to be?  With or without the trials, Argentines would still be debating guilt 

and innocence and likely authoritarian tendencies would still exist.   

As noted by Stotzky (referring to constitutional adjudication), among other things: 

[The] process is significant not only because it helps give meaning to our 

values but also because it gives rise to a dialogue – rational discourse – 

between the courts and society at large.  The dialogue, in turn, defines and 

shapes the protective contours of these values.
164

 

 

 The most useful literature on the subject, and that from which I extrapolate, 

therefore is the transitional justice literature and the U.S. legal literature on public law 

and structural litigation, discussed infra, Chapter Three.  The limitation of the U.S. legal 

literature on public interest litigation, which it shares with the social science literature on 

the courts and social policy, is that it deals with public interest litigation as it has evolved 

in a highly institutionalized, common law country like the United States.  It does not 
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address, nor is it expected to, the implications and consequences of public interest 

litigation within the context of and under the conditions existent in more fragile 

democracies, which is my project.  It nevertheless serves to orient my study as I trace the 

evolution and usefulness of the practice. 

Other Recent Literature on Public Interest Litigation in Latin America 

Combine the U.S. legal literature with works by local scholars and local 

practitioners and we begin to see the evolution of exciting trends in the relationship 

between public interest litigation, mobilization and democratic institutions.  Works by 

foreign scholars and data collected show that practitioners on the ground do see benefits 

to taking their claims to court.  Given that these are often very costly efforts, one must 

suppose that they find some benefit, material or otherwise, worth the effort.  This 

international scholarship is remarkable for its breadth and interdisciplinary approach, 

which is largely a function of the reality these scholars and practitioners face; it is also a 

sign of the need for a more comprehensive, creative, interdisciplinary, approach if one is 

to understand such complex social processes.  As such, it is an approach we see emerging 

in the literature in Latin America and elsewhere on the interaction of law and social 

transformation. 

An example of this approach is the recently published Courts and Social 

Transformation in New Democracies:  An Institutional Voice for the Poor,
165

 by Roberto 

Gargarella of Argentina, Pilar Domingo of Spain, and Theunis Roux of South Africa, a 

book which indicates that the formal link between public interest litigation and 

democratization is being made in a more systematic way.  Though the talk is still about 
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courts and their ability to bring about social transformation, rather than about the people 

and organizations that are the prime movers of the public interest litigation process, it is 

nonetheless instructive.
166

   

With chapters on theory (political and jurisprudential), such as Roberto 

Gargarella’s “Theories of Democracy, the Judiciary and Social Rights,” Javier A. 

Couso’s “The Changing Role of Law and Courts in Latin America,”
167

 and Siri 

Gloppen’s “Courts and Social Transformation:  An Analytical Framework,”
168

 as well as 

in other chapters, case studies, such as Christian Courtis’s, “Judicial Enforcement of 

Social Rights:  Perspectives from Latin America,”
169

 and Pilar Domingo’s, “Weak 

Courts, Rights and Legal Mobilisation in Bolivia,”
170

 Courts and Social Transformation 

in New Democracies offers various preliminary perspectives on the interaction of courts 

and legal mobilization.  Of the theoretical chapters, Gloppen’s, “Courts and Social 

Transformation,” and Couso’s “The Changing Role of Law and Courts in Latin 

America,” are the most illustrative for our purposes.   

In her chapter on courts and social transformation, Gloppen goes a long way to 

outline an analytical framework with which to analyse public interest litigation efforts on 
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behalf of marginalized groups.
171

  For Gloppen, the question is:  “When are courts 

relevant to poor and marginalized people’s struggle to better their life prospects?”
172

  

Having noted that in recent years many groups have turned to law and legal mobilization 

to pursue social aims, despite the ‘conventional wisdom’ that law and courts generally 

favor vested, elite interests, Gloppen asks, “Why do poor groups in some cases turn to the 

legal system rather than opting for other forms of political mobilization?”
173

  Noting that 

the state of the art is at the moment “too thin and fragmented to provide reliable 

answers,” Gloppen elaborates a conceptual, theoretical framework, outlining categories 

of explanatory variables, that may help explain why in some cases groups use the law to 

achieve their aims and why in other cases they do not.
174

 

Gloppen identifies social transformation or what she calls the courts’ 

“transformation performance” as her dependent variable.
175

  She follows by 

deconstructing the litigation process into four stages:  voice, responsiveness, capability, 

and compliance.
176

  For each stage she then identifies a “cluster of factors” that “impact 

the judiciary’s role in social inclusion and transformation”.
177

   

The stages are:  voice, the ability of groups to effectively articulate their claims or 

have them voiced on their behalf; responsiveness, the “willingness of courts to respond to 

the concerns of marginalized groups”; capability, “judges’ ability to give legal effect to 
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social (and other) rights in ways that significantly affect the situation of marginalized 

groups”; and compliance, “the extent to which these judgments are politically 

authoritative, and whether the other political branches comply with them and implement 

and reflect them in legislation and policies.”
178

  She sees these stages as intermediate 

variables through which she can identify the independent variables which encourage or 

discourage social transformation by the courts.
179

 

In explaining the performance of courts’ social transformation, Gloppen is 

concerned to understand when social rights litigation succeeds and which factors are 

decisive when it does.
180

  In an attempt to do so, she begins by “dissecting the litigation 

process to bring out its main structural components.”
181

  Cases are brought to the courts, 

accepted or rejected by the courts, and then judged to some effect or not.
182

  Her 

argument is that “differences in courts’ transformation performance can be explained in 

terms of variations at the four stages:  the voicing of claims; the responsiveness of the 

courts, the capability of judges and the compliance of political authorities.”
183

  She notes 

that the process in actuality will be much more complex, with each of the stages (or 

variables) of the litigation process being itself an outcome of a range of other factors.
184

   

For Gloppen, the stages are a helpful framework for analysis and: 

Should in other words be seen as nexuses, or intermediate variables  

linking together the complex web of institutions and practices impacting  

on the litigation process and conditioning the social transformation role of  
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courts.
185

 

 

Gloppen adds that further indicators are required to proceed; “indicators to 

evaluate the output from each of the nexuses in the framework in terms of their 

contribution to social transformation,” and “indicators to capture the factors and 

processes that combine to produce each output.”
186

  According to Gloppen, the output 

indicators should allow us to assess the transformative power of the courts across legal 

systems, though they “do not in themselves explain why one indicator is or is not 

translated into another.”
187

  For this, Gloppen points us to the process indicators.
188

 

Thus, Gloppen offers a preliminary framework to analyse courts’ social 

transformation potential.  Though her analysis is largely court-centric (focused on the 

socially transformative role of courts
189

) and focused on positive outcomes (i.e., winning) 

it nonetheless touches upon and contributes to the study of important questions for 

scholars of public interest litigation and legal mobilization, such as:   

What motivates and enables groups deprived of social rights to voice their  

claims through the legal system?  What influences the judicial system’s  

responsiveness to such claims?  Which jurisprudential tools and strategies  

are most suitable for dealing with social rights in ways that make them  

politically authoritative?  What affects the political system’s compliance  

with the courts’ social rights decisions?  And what are the wider political  

implications of social rights jurisprudence under different levels of  

resource scarcity?
190

 

 

According to Pilar Domingo, Gloppen’s framework allows us to: 
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  Observe courts in action on social and economic rights, and litigation 

processes in support of disadvantaged groups more generally.  Her  

framework situates the process of adjudication within a broader context of  

structural, institutional and attitudinal factors.  Through unpacking the  

anatomy of the litigation process, Gloppen allows us to identify different  

conditions which facilitate or obstruct pro-poor court action at different  

stages [while] . . . accept[ing] that courts can contribute to social  

transformation by providing a channel for legal redress in a number of  

ways.
191

 

 

If nothing else, Gloppen’s framework is evidence that the process of public 

interest litigation and legal mobilization has gained sufficient interest to warrant 

scholarship devising methodologies and frameworks for the collection of data and its 

analysis in a comparative perspective.
192

  As Gloppen notes, in the realm of public 

interest litigation and social impact, this is particularly difficult, as the “effects of court 

decisions on social change can rarely be measured directly.”
193

  “While correlation with 

macro-level changes in social indicators clearly may be useful to consider, [Gloppen 

points out] this is not sufficient.”
194

  Rather, for Gloppen, the “more realistic” 

methodology is qualitative:  In order to examine the transformative power of particular 

judgments, we must look qualitatively at the judgments and then at their ‘ripple 

effects’.
195

  Indeed, because “criteria for political effect are difficult to establish in the 

abstract” these especially need to be evaluated against the specific legal-political context” 

in question, which is what our case studies of Argentina and Bolivia aim to do.
196
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Other contributions to Courts and Social Transformation are also worth noting.  

In the book’s foreword, Owen Fiss, a U.S. legal academic who has done work in 

Argentina and on public law, for example, makes a direct intellectual link to the U.S. 

tradition of public interest litigation and modern developments elsewhere.   

For Fiss: 

The history of [Courts and Social Transformation] begins in May 1954 

 when the Supreme Court of The United States announced its decision in 

 Brown v. Board of Education.
197

 

 

The book itself arises out of a workshop held in Argentina in December 2004, on 

‘Courts and Social Transformation in New Democracies:  An Institutional Voice for the 

Poor?’
198

  As with many works in the field, both Spanish and English, this particular 

volume privileges the courts and “the changing role of courts as a channel for social 

redress for disadvantaged sectors of society,” whereas I seek to examine the changing 

role of courts with features instigated from below, the focus being on the agents who 

instigate change both primary and secondary, not on the courts and judges themselves.  

Courts and Social Transformation is nonetheless instructive and does serve as evidence 

that the symbiotic processes of ‘public interest litigation’ and ‘legal mobilization’ in 

Latin America have found their way into the scholarship. 

Prior to the publication of Courts and Social Transformation other works, in a 

variety of formats, were produced by civil society organizations, often affiliated with law 

schools and universities, documenting and outlining the use of legal tools to effect social 
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change.  This has been especially notable in Argentina, Chile, and Colombia, where the 

material resources and familiarity with the U.S. tradition of public interest litigation 

combined to produce such works.  Examples include, among others, a study put together 

by CEJA (Centro de Estudios de Justicia de las Americas, headquartered in Santiago, 

Chile) in 2003, entitled, Justicia y Sociedad Civil:   El papel de la sociedad civil en la 

reforma judicial:  estudios de casos en Argentina, Chile, Colombia y Perú (Justice and 

Civil Society:  The Role of Civil Society in Judicial Reform:  Studies of Cases in 

Argentina, Chile, Colombia, and Peru); a law journal published by the Diego Portales 

Law School
199

 of Chile, Clinicas de Interes Publico y Ensenanza del Derecho:  

Argentina, Chile, Colombia, Mexico y Perú (Public Interest Clinics and Legal Education:  

Argentina, Chile, Colombia, Mexico and Perú); and a 2007 internal manuscript provided 

by the Centro de Estudios Legals y Sociales of Argentina entitled, Diez Años de Litigio 

en Derechos Humanos (Ten Years of Litigation for Human Rights). 

The CEJA publication, Justice and Civil Society:  The Role of Civil Society in 

Judicial Reform, for example, is one of the first works to identify systematically and 

comprehensively the link between judicial reform and organizations engaging in public 

interest litigation as an official strategy to effect social transformation.  For each case 

study, CEJA not only provides analysis on the interaction between civil society 

organizations and social transformation, it identifies all of the major actors and the 

strategies, among them public interest litigation, that those actors use to achieve their 

ends and how they work in concert with one another (law schools with NGOS, for 

example).  CEJA identifies its perspective as a legal-technical (tecnico-legal) one.   
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Indeed, the CEJA publication not only directly identifies organizations that use 

litigation as a tool for social transformation – in Argentina, for example, CELS (the 

Center for Legal and Social Studies), the Association for Civil Rights, and the public 

interest clinic of the Argentine University of Palermo – it also goes a fair way to listing 

important test cases (or casos testigo) brought with the aim of strengthening “the 

democratic system and the rule of law in Argentina.”
200

   

Discussing the work of CELS, the CEJA authors note: 

  The fundamental activity that CELS promotes is the litigation  

of test cases before national and international tribunals.  The cases  

in question involve problems like institutional violence, 

enforcing/invoking economic, social and cultural rights, the independence 

of the legal system, access to information, and the rights of immigrants 

[translation mine].
201

 

 

This is important for a number of reasons, principal among them as evidence that 

public interest litigation and test cases are established, the concept well understood, and 

evidence, too, that the linkages between public interest litigation/legal mobilization and 

social transformation in less developed democracies have been made.  Bolivia was not 

included in the study.   

Another example of the scholarship coming out of Latin America is the Notebook 

of Juridical Analysis (Cuaderno de Analisis Juridico), published by the Diego Portales 

School of Law in Chile.  The titles of articles alone are indicative of the recognition of a 

new phenomenon, of its impact, and of its potential.  Consider for example articles 

entitled, “Public Interest Clinics in Colombia:  The Possibilities of a Nascent 

Experience;” “The Development of Public Interest Law in Argentina:  Advances, 
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Obstacles, Challenges;” “Judicial Culture and Teaching Law in Chile;” “Teaching Law 

and Public Interest Clinics in Mexico.”   

Like Chayes, Fiss, Simon, and Sabel (discussed in Chapter Three), the authors of 

the Notebook recognize the value of public interest litigation and its potential for 

structural reform and for impact beyond the mere formalities of a legal case.
202

  As noted 

by Felipe Gonzalez Morales, Director of the Latin American Program of Public Interest 

Cases and Human Rights: 

  The work of the public interest clinics seeks to reach an  

impact at various levels, including, among others, potential 

transformations in the teaching of law; modification of the parameters 

with which judges, lawyers, politicians and other social actors approach 

problems related to the protection of human rights and other public topics; 

and new forms of relating, participation, and monitoring of civil society in 

matters of the public interest [translation mine].
203

 

 

Beatriz Londoño Toro notes in her article, “Public Interest Clinics in Colombia:  

Goals and Possibilities of a Nascent Experience,” there are a number of benefits to 

exploring the strategic relationship between public interest litigation and the observance 

and guarantee of rights.   

For example: 

  The valuing of the public interest in public and juridical matters is,  

without a doubt, a significant advance not only conceptual but also 

practical that has permitted the guarantee and protection of rights that until 

a few years ago were left ignored.  Human rights groups and especially 

minorities have strengthened themselves equally with this redefinition of 

the concept of the public and have entered to occupy spaces of 

participation which are decisive to the coming out of the situation of 
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invisibility, under which these were subjected throughout history 

[translation mine].
204

 

 

Christian Courtis’s article, “The Development of Public Interest Law in 

Argentina:  Advances, Obstacles, and Challenges,” for example, is directly on point.  

Like others, he notes that - particularly where Argentina is concerned - it has been only 

approximately 10 years since the phrase “public interest law” installed itself in Argentina 

to describe a “group of strategies and practices in the teaching and practice of law,”
205

 

affecting the “conceptualization and organization of material and discursive practices in 

the juridical ambit”
206

 – practices very closely related with and contributing to increased 

democratic consolidation.
207

  

Finally, the account produced by CELS (Center for Legal and Social Studies) in 

Ten Years of Litigation in Human Rights outlines the perspective and strategy of a civil 

society organization, founded by lawyers, intent on using legal tools and legal 

mobilization to ideal and practical ends.  Arising out of the years of Argentine 

dictatorship, founded by a lawyer whose daughter was among the disappeared in 

Argentina, CELS is the epitome of an organization using innovative public interest 

strategies for practical, socially transformative ends, and with some success.  Ten Years 

of Litigation in Human Rights is an analysis of the early cases, tracking successes and 

failures, to show how public interest litigation can insinuate itself into the legal and 

political sphere to effect change at multiple levels.  It is a thorough account not only of 

the potential of legal strategies to effect social change in difficult times, but also of how a 

relatively new phenomenon can, in a relatively short amount of time, effect change in 
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democracies where the institutions of government themselves are still inchoate.  It also 

helps illustrate the evolution of public interest litigation from a narrow set of one or two 

issue areas, to a broader set of issues which reflect present-day concerns. 

This is the most helpful literature on public interest litigation in fragile 

democracies:  The literature on public interest litigation arising out of the fragile 

democracies themselves, not excessively theoretical (as we might find in the Gloppen 

article), but rather practice infused by experience and principle.  Whereas in Argentina 

the link can be made directly to a U.S. antecedent, with authors such as Chayes and Fiss 

in mind, in Bolivia that will not necessarily be the case.
208

  Whereas Argentina illustrates 

the relative success of the pursuit of the public interest litigation model as such with 

considerable guidance from U.S. models, Bolivia illustrates the pervasiveness of the 

phenomenon even in areas where the U.S. antecedent is relatively unknown, such that it, 

or some variation thereof, can be found just about anywhere - “hasta a Bolivia,” as the 

saying goes.
209

   

As noted in Chapter One, the engine for most efforts at legal mobilization and 

public interest litigation in the United States was the quest for civil and human rights by 

women, blacks, and other marginalized sectors of society, including, primarily, early 

efforts by the NAACP to think strategically and legally about ways to end segregated 

education.
210

  Similarly, many of the public interest litigation efforts aimed at reform in 

Latin America today are a direct product of the Latin American human rights movements 
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of the 1970s and 1980s; movements that took the lead in recognizing the judicial and 

extra-judicial benefits of legal strategies aimed at combating state sponsored oppression, 

even if in the short term they seemed unlikely to bear fruit.  It is to their work and 

developments following that we turn in the case studies on Argentina (Chapter Four) and 

Bolivia (Chapter Five), following an examination of the U.S. theoretical antecedent 

(Chapter Three). 
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Chapter Three:  The U.S. Antecedent 

 

  

As noted in Chapter One, public interest litigation refers to the “practices of 

lawyers . . . seeking to precipitate social change through court ordered decrees that 

reform legal rules, enforce existing laws, and articulate public norms;”
211

 legal 

mobilization to “the process by which legal norms are invoked to regulate behavior;”
212

 

social transformation to “the altering of structured inequalities and power relations in a 

society in ways that reduce the weight of morally irrelevant circumstances, such as socio-

economic status/class, gender, race, religion or sexual orientation.”
213

  Though, as we 

shall see, these definitions need to be made broader and more fluid in the case of new or 

fragile democracies,
214

 they suffice for the time being as the base concepts. 

Abram Chayes and Public Law Litigation 

The contemporary U.S. model of public interest litigation, which serves as the 

historical antecedent to most modern notions of public interest litigation, is a 

manifestation of social and legal reforms carried out in the 1960s and 1970s.  It is also, in 

part, a reaction to the more traditional or classic model of adjudication advocated by Lon 

Fuller and others who viewed courts largely as passive fora in which to settle private 

disputes, “between private parties [or litigants]
215

 about private rights”.
216
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For Abram Chayes, writing in his now famous 1976 Harvard Law Review article, 

The Role of the Judge in Public Law Litigation, a new model of litigation, which he 

termed public law litigation, was emerging as a reaction to changing social conditions 

and displacing its more traditional predecessor.  According to Chayes’ observations, the 

received model of adjudication was no longer adequate in a modern, increasingly 

regulatory legal system in which the dominant characteristic of litigation had shifted from 

the settling of private disputes over private rights to establishing the more public 

character of rights, i.e., “to the vindication of constitutional or statutory policies.”
217

  

Indeed, the changing nature of litigation as it shifted towards a public law model was “a 

sign of the times,” a reflection and consequence of the increasingly public-oriented 

character of a modern legal system.   

Chayes, declared: 

 Just as the traditional concept reflected and related  

 to a system in which social and economic arrangements 

 were remitted to autonomous private action, so the new 

 model reflects and relates to a regulatory system where  

 these arrangements are the product of positive enactment. 

 In such a system, enforcement and application of law is  

 necessarily implementation of regulatory policy.  Litigation 

 inevitably becomes an explicitly political forum and the  

 court a visible arm of the political process.
218

 

 

For Chayes, if justice was to be done in an increasingly regulated society, the 

involvement of the court and the judge in litigation of a public-oriented nature was 

inevitable.
219

  The received or classic model was increasingly inapplicable due to the 

changing nature of state/society relations, which had over time become more public-
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oriented and contentious.
220

  The result, therefore, was what Chayes termed a public law 

model of adjudication,
221

 in which issues before courts increasingly had to do with issues, 

such as, among others, school desegregation, prisoners’ rights, housing discrimination, 

antitrust and the environment.
222

  Under this new model the focus was still on courts and 

lawyers and judges as primary actors and not on citizens themselves or on civil society 

and its organizations.  What we do see, however, is an emergent emphasis on party 

structures that are increasingly not “rigidly bilateral,”
223

 and an increased attention to 

class action suits and group interests.
224

  For Chayes, for example, “the emergence of the 

group as the real subject or object of the litigation not only transform[ed] the party 

problem, but rais[ed] far-reaching new questions.”
225

  Such that: 

 The class suit is a reflection of our growing awareness that a  

host of important public and private interactions – perhaps the  

most important in defining the conditions and opportunities of 

life for most people – are conducted on a routine or bureaucratized  

basis and can no longer be visualized as bilateral transactions  

between private individuals.  From another angle, the class action 

responds to the proliferation of more or less well-organized groups  

in our society and the tendency to perceive interests as group interests,  

at least in very important aspects. 

 

Unlike the traditional model, which saw the lawsuit as “bipolar and self-

contained,” the litigation as retrospective, rights and remedies as interdependent, and the 

entire process itself as party-initiated and party controlled,
226

 the emergent public law 

model could be identified by its “sprawling and amorphous” party structure, its emphasis 
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on “negotiat[ion] and mediat[ion] processes at every point,” as well as by its emphasis on 

the judge as the dominant figure in the litigation.”
227

  Indeed, the consequences of this 

shift included, among other things, a broader view of the (legal) concept of interest,
228

 the 

emergence of the group as a real subject and/or object of litigation,
229

 the increased use of 

the judicial decree,
230

 greater reach over “persons not individually before the court,
231

 

and, of particular importance, increased “recognition of the policy function of 

litigation”
232

 and, so too, increased reliance on outside sources of information and 

support.
233

  Unlike the received model, which was almost entirely retrospective in its 

approach to fact-finding, one of the hallmarks of the new public law model of litigation 

was its affirmative and forward-looking nature; that is to say, it sought to modify or 

control some “future action or threatened conduct” or to “modify a course of conduct 

presently in train or a condition presently existing.”
234

  As such, the public law model 

reflected and helped negotiate a shift in social relations as they manifested themselves in 

court. 

We see this exemplified in the judicial decree, which was the “centerpiece of the 

emerging public law model.”
235

   

Specifically: 

 The decree seeks to adjust future behavior, not to  

compensate for past wrong.  It is deliberately fashioned  

rather than logically deduced from the nature of the legal  

harm suffered.  It provides for a complex, on-going regime  
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of performance rather than a simple, one-shot,  

one-way transfer.  Finally, it prolongs and deepens,  

rather than terminates, the court’s involvement  

in the dispute.
236

 

 

For Chayes, the judiciary, at least in America, was uniquely equipped to take on 

these new, modern demands placed upon it.  It possessed very clear institutional 

advantages, including, among others:  professionalism, flexibility to tailor solutions to 

particular cases and particular parties, the ability to solicit and accept input and 

participation from the parties to the litigation, and a relatively non-bureaucratic nature.
237

  

Equally important, judiciaries, Chayes noted, were for the most part obliged to hear the 

issues presented before them by the parties in controversy.
238

  Indeed, according to 

Chayes, the strategic use of public interest litigation would allow the judiciary
239

 to 

achieve ends not through dogmatic pronouncements of law, but rather: 

  [I]n the form of a continuous and rather tentative dialogue  

with other political elements – Congress and the executive,  

administrative agencies, the profession and the academics,  

the press and wider publics, [such that] in such a setting, the  

ability of the judicial pronouncement to sustain itself  

  in the dialogue and the power of judicial action to generate  

assent over the long haul become the ultimate touchstones  

of legitimacy.
240

 

 

As noted by Helen Hershkoff, the sort of litigation described by Chayes signifies 

a shift in the use of courts and legal mobilization towards a “substantive emphasis on the 
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needs and interests of groups long excluded from conventional majoritarian politics – 

those who, as Professor Robert Cover so aptly put it are ‘not simply losers in the political 

arena, they are perpetual losers.’”
241

  For although marginalized groups (such as women, 

prisoners, and immigrants) had asserted their claims in American courts earlier (e.g., 

challenges to white primaries and limits based on race on the sale of property), it was 

really only after Brown v. Board of Education that public interest litigation was 

“perceived as part of a broader effort to use the tools and principles of legal liberalism as 

a way to change existing patterns of power and privilege.”
242

  And, though, even Chayes 

questions the “unqualified endorsement” of a public interest litigation model, wherein 

results have been mixed, 
243

 he does assert that: 

 Perhaps the most important consequence of the inevitably  

exposed position of the judiciary in our contemporary regulatory  

state is that it will force us to confront more explicitly the  

qualities of wisdom, viability, responsiveness to human needs –  

the justice – of judicial decisions.
244

 

 

Owen Fiss and Structural Reform 

Following Chayes, with some modification and qualification and with greater 

focus on public values in an increasingly organized and bureaucratic society, is Owen M. 

Fiss, with his 1979 article directly addressed to the socio-legal nature of structural reform 

via public interest litigation.  We find greater applicability of Fiss’s analysis with regard 

to conditions in new democracies because, for Fiss, public interest litigation is explicitly 

and emphatically about giving meaning to the values that inform and guide a polity and 
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its institutions.
245

  Whereas Chayes was path-breaking for identifying and analyzing a 

new trend in American adjudication (descriptive), Fiss is not only descriptive, he is much 

more prescriptive with regard to what structural litigation can do and what role it can play 

in a society.  Fiss is concerned with the “quality of our social existence.”
246

  For Fiss, 

constitutions establish the structure of government; they create the agencies, functions, 

and scope of governmental institutions and identify what values will “inform and limit” 

that structure.
247

  But, as he notes, these values are often ambiguous or in conflict with 

one another; it is the role of us all, individuals and institutional actors alike, to play a part 

in giving these values specific meaning and operational content, and resolving conflicts 

when possible, necessary, and appropriate.
248

   

Fiss holds, with regard to the role and place of the judiciary in relation to the other 

branches of government: 

 The legislative and executive branches of government,  

as well as private institutions, have a voice; so should the  

courts.  Judges have no monopoly on the task of giving  

meaning to the public values of the Constitution, but neither  

is there a reason for them to be silent.  They too can make  

a contribution to the public debate and inquiry.
249

 

  

Moreover, adjudication is an inherently social process, fully relevant to the 

articulation of public values whereby: 

  [J]udges give meaning to our public values.  Structural reform – the  

  subject of [his] essay – is one type of adjudication, distinguished by the  

  constitutional character of the public values, and even more importantly,  

  by the fact that it involves an encounter between the judiciary and the state  

  bureaucracies.  The judge tries to give meaning to . . . constitutional values  
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  in the operation of these organizations.  Structural reform [therefore,] truly  

  acknowledges the bureaucratic character of the modern state [by] adapting  

  traditional procedural forms to the new social reality, and in the years  

  ahead promises to become a central – maybe the central – mode of  

  constitutional adjudication.
250

 

Under this structural variant of the public law model, public interest litigation is 

somewhat more than a manifestation of changing social relations; it is both consequence 

and cause.  Clear instances of strategic litigation, like desegregation, for example, may 

result in a “total transformation,” a radical “reconstruction of an ongoing social 

institution,” as overseen by the courts and instigated by individuals and groups at the 

level of civil society.
251

  Though he discusses the question of total institutions,
252

 such as 

prisons and mental hospitals,
253

 as well as other institutions dealing with often discrete, 

vulnerable groups, such as public housing authorities and welfare departments,
254

 Fiss’s 

greatest contribution for our purposes is his recognition that the structural suit offers 

social returns,
255

 among them legitimacy
256

 and institutional integrity.
257

 These are at 

issue when confronted with the diffuse and pervasive potential for abuse by the “broad-

based bureaucracies that typify the modern state – the police, the state university, the 
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taxing authorities, the health maintenance organizations, the state owned industries, and 

so forth,” in which the victim is the “citizenry itself”.
258

 

 For Fiss: 

  Structural reform is premised on the notion that the  

quality of our social life is affected in important ways  

by the operation of large-scale organizations, not just by  

individuals acting either beyond or within these organizations.   

It is also premised on the belief that our constitutional values  

cannot be fully secured without effectuating basic changes  

in the structures of these organizations.  The structural suit is  

one in which a judge, confronting a state bureaucracy over  

values of constitutional dimension, undertakes to restructure  

the organization to eliminate a threat to those values posed  

by the present institutional arrangements (emphasis mine).
259

 

 

This marks a shift within the public law model itself from a dispute resolution 

model, in which an individual turns to the courts for some legal remedy, to a structural 

reform model, in which the social condition itself is at issue, that is to say, a “social 

condition that threatens important constitutional values and the organizational dynamic 

that creates and perpetuates that condition.”
260

  Indeed, for Fiss, “law is an expression of 

public reason and provides structure to public life” and with structural reform “the 

defining triumph of public reason.”
261

  Chayes provides us with an insight into evolving 

social conditions; Fiss provides us with a theory of adjudication.
262

  Under Fiss, the 

question becomes one of the rightful place of the courts and adjudication in society and 

how courts and adjudication might be used as, in Fiss’s words, instruments of public 
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reason
263

 dealing with questions that, as Hobbes held, are central to “men in society, not 

in solitude.”
264

   

This is particularly problematic when faith in public reason has been shaken, as 

Fiss points out with regard to the American case.
265

  In this dissertation, we are interested 

precisely in cases where faith in public reason and public institutions has been not only 

shaken, but very nearly extinguished.  Fiss’s own analysis has taken him to these places, 

as we see in his introduction to the edition by Gargarella, Domingo, and Roux on Courts 

and Social Transformation in New Democracies (2006),
266

 as well as in his previous 

work on Argentina.  Questions that come to mind are:  What is a viable theory of 

adjudication in fragile democracies?  What is a viable theory of law?  What role exists for 

the courts and, in our contexts, for extra-judicial actors within the legal system? 

The paradigmatic case for Fiss and others who take an interest in public interest 

litigation is Brown v. Board of Education.  According to Fiss, Brown v. Board of 

Education: 

  [N]ot only declared unconstitutional racial segregation in public schools,  

  but in so doing brought into being a new understanding of the purpose of 

  law.  Many view the maintenance of order as the primary function of  

  government, with the constitution serving merely to establish the  

  structures of government that will rule society.  The Brown decision, 

  however, saw within the US Constitution an even grander purpose – the  

  articulation of the ideals of a nation.
267

 

 

Brown is paradigmatic because of the incredible effort on the part of the Court 

and others to “translate the rule of Brown v. Board of Education into practice.”
268
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 [It] required nothing less than the transformation of  

“dual school systems” into “unitary, nonracial school systems,”  

and that entailed thoroughgoing organizational reform.   

It required new procedures for the assignment of students; new  

criteria for the construction of schools; reassignment of faculty;  

revision of the transportation systems to accommodate new routes  

and new distances; reallocation of resources among schools and  

among new activities; curriculum modification; increased  

appropriations; revision of interscholastic sports schedules;  

new information systems for monitoring the performance of the 

organization; and more.  In time it was understood that desegregation  

was a total transformational process in which the judge undertook  

the reconstruction of an ongoing social institution.  Desegregation  

required a revision of familiar conceptions about party structure,  

new norms governing judicial behavior, and new ways of  

looking at the relationship between rights and remedies.
269

 

 

After Brown, the structural suit was a well-established legal category and 

expanded to similar efforts undertaken in different issue areas: 

 [T]o protect the security of the person and  home from  

police abuses, to realize the ideal of humane treatment in  

prisons and mental hospitals, to ensure procedural due process  

in the welfare administration, and to equalize expenditures in state 

educational systems.  In that way school desegregation became a vitally  

important occasion for procedural innovations that transcended the 

substantive claim, for the emergence of a whole new conception of 

adjudication, one that was particularly suited to cope with a  

new unit of constitutional law – the state bureaucracy.
270

   

 

 

Jules Lobel and the Protest Model 

 

Jules Lobel has proposed yet a third variant, the protest model of public interest 

litigation, in which courts are seen largely as fora for protest.
271

  Under this model, which 

Lobel notes has been largely ignored by legal scholars and is seen as illegitimate by 
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some,
272

 victory in court is not the only or even primary objective of litigation.  Rather, 

litigation serves multiple objectives, among them:  developing doctrine favorable to 

political and social movements, exposing the gap between law on the books and reality, 

attracting public attention to a particular issue, mobilizing oppressed communities, and 

putting “public pressure on recalcitrant government or private institution[s].”
273

   

Per Lobel: 

 Under this model, courts not only function as adjudicators  

of private disputes, or institutions that implement social reforms,  

but as arenas where political and social movements agitate for,  

and communicate, their legal and political agenda.
274

 

  

The protest model recognizes that public interest litigation is what Hershkoff 

terms, a ‘political practice’ that “affords marginalized groups and interests an entry point 

into contested issues.”
275

  What Fiss concedes (“we should not assume that the judiciary’s 

separation from politics is absolute”
276

), Lobel embraces.   

Under a protest model, as Lobel puts it: 

  The forums for protest model thus breaks down the  

traditional barrier between law and politics, but in a fundamentally 

different way than the law reform model.  The traditional model attempts 

to shield the judicial process from the supposedly unsavory influence of 

politics, while the law reform model views politics as a necessary 

predicate to the courtroom drama.  In the third model, the relationship 

between law and politics is reversed; a significant point of many of the 

cases is to inspire political action.  The legal struggle is thus part of a 

broader political campaign, not the engine of change itself.  Courts are not 

the prime movers of social change; instead, they are one forum in which 

the struggle for societal change occurs.  Even when public interest 

lawsuits prevail in court, often their most lasting legacy is not the relief 

                                                 
272

 Lobel, Courts, 2. 
273

 Lobel, Courts, 3. 
274

 Lobel, Courts as Forums for Protest, 52 UCLA L. Rev. 477, 477, 478. 
275

 Hershkoff, “Public Interest Litigation:  Selected Issues and Examples,” 11. 
276

 Fiss, “The Right Degree of Independence,” in  Law as it Could Be, 60. 



72 

 

ordered by the court, but the lawsuit’s contribution to the ongoing 

community discourse about an important public issue (emphasis mine).
277

 

 

Unlike the traditional or received model of adjudication described by Chayes and 

the institutional reform model advocated by Fiss, the protest model places less emphasis 

on winning (or losing) in the courts and less emphasis on the role of the judge in the 

litigation.
278

  According to Lobel, though the models outlined by Chayes and Fiss have 

some crucial differences, they are similar in many ways.  Both are what Lobel calls 

“jurocentric,” i.e., the judge is the dominant figure in dispute resolution,
279

 and both see 

victory in court as a primary objective of the lawsuit.
280

  Each differs significantly from 

the protest model where attention is focused on influencing public debate above and 

beyond winning in court.
281

   

The protest model, in other words, is a tool for “progressive” attorneys on either 

side of the political divide.
282

  It allows them and their clients to take action, to mark and 

to begin to highlight and remedy stark inconsistencies between law and practice, both in 

and out of court.
283

  Though Lobel’s model does introduce some problems, especially in 

regard to his approach toward frivolous lawsuits,
284

 articulation of this model is useful on 

a number of fronts.  As we shall see, it is in particular relevant to developments in Latin 

America to the extent that it allows us to expand upon traditionally acceptable and 
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unacceptable notions of litigation and legal mobilization, as well as to the extent that it 

focuses on litigation as one aspect of a broader based, community driven effort that is not 

at all jurocentric, though it does envision a strategic role for the courts. 

Simon and Sabel and the Experimentalist Model 

For Simon and Sabel, writing in their article, Destabilization Rights:  How Public 

Law Litigation Succeeds (2004), public law or public interest litigation is about the 

vindication of rights and the strategic use of legal claims.  William Simon and Charles 

Sabel provide the final model aspect for public interest litigation by way of what they call 

the experimentalist model.  In their analysis of public interest litigation on the subjects of 

schools, mental health, prisons, police abuse, and housing, they report a shift in structural 

remedies away from “command-and-control” injunctive regulation toward a more 

experimentalist intervention.
285

  Command-and-control regulation is characteristic of 

bureaucracies and “takes the form of comprehensive regimes of fixed and specific rules 

set by a central authority,”
286

 whereas experimentalist regulation is much more flexible, 

leaving the parties in question with wider discretion and inviting a greater degree of 

participation.
287

  

For Simon and Sabel: 

 [E]xperimentalist regulation combines the more flexible and  

provisional norms with procedures for ongoing stakeholder participation 

and measured accountability.  In the most distinctive cases, the governing 

norms are general standards that express the goals the parties are expected 

to achieve – that is, outputs rather than inputs.  Typically, the regime 

leaves the parties with a substantial range of discretion as to how to 

achieve these goals.  At the same time, it specifies both standards and 

procedures for the measurement of the institution’s performance.  

                                                 
285

 Charles F. Sabel and William H. Simon, Destabilization Rights:  How Public Law Litigation Succeeds, 

117 Harv. L. Rev. 1015 (2004), 1019. 
286

 Ibid., 1019. 
287

 Ibid., 1019. 



74 

 

Performance is measured both in relation to parties’ initial commitments 

and in relation to the performance of comparable institutions.
288

 

 

With the experimentalist model, Simon and Sabel provide further insight into the 

possibilities of public interest litigation, particularly through their introduction of the 

notion of destabilization rights (a term they borrow from Roberto Mangabeira Unger).
289

 

By destabilization rights they mean “rights to disentrench an institution that has 

systematically failed to meet its obligations and remained immune to traditional forces of 

political correction.”
290

   

Strategic use of legal claims has the potential to: 

  Unsettle and open up public institutions that have chronically failed to  

  meet their obligations and that are substantially insulated from the normal  

  processes of political accountability . . . The effect of the court’s initial  

  intervention is to destabilize the parties’ pre-litigation expectation through  

  political, cognitive, and psychological effects that widen the possibilities  

  of experimentalist collaboration.
291

 

The important contribution of the experimentalist model of public interest 

litigation for our purposes is that it allows for individuals and groups to become active 

participants in the political and legal system not just in such a way that they take their 

win or loss and “go home,” but rather in such a way that their actions create wider effects 

that allow for learning and institutional (structural) modification and improvement.  As 

noted, this can be innovative and experimental.   

Again, Simon and Sabel assert: 

 “Public law litigation” – civil rights advocacy seeking to  

restructure public agencies – has changed course over the  

last three decades.  It has moved away from remedial intervention 

modeled on command-and-control bureaucracy toward a kind of 
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intervention that can be called “experimentalist.”  Instead of  

top-down, fixed-rule regimes, the experimentalist approach  

emphasizes ongoing stake-holder negotiation, continuously revised 

performance measures, and transparency.
292

 

 

Under this conception of public interest litigation, individuals and interests that 

have traditionally been excluded from the political process become stakeholders and 

participants in the system and the wider community in a much more profound and 

meaningful way.  Under a destabilization, experimentalist regime, Simon and Sabel 

argue, litigants and judges, working in tandem, help to create forms of intervention that 

promote “stakeholder negotiation, rolling-rule regimes, and transparency.”
293

  This is a 

model, in other words, concerned precisely with many of the issues regarding legitimacy, 

accountability, and political realization faced by fragile democracies and their citizens.  

 As noted by Scott Cummings and Deborah Rhode, commenting on Simon’s work 

in particular, this is in fact a very pragmatic approach to principled ends.
294

  Under an 

experimentalist model, litigation, when coupled with other mechanisms, can be very 

useful in confronting entrenched institutional structures.
295

  More than the traditional 

approach, the experimentalist model highlights aspects of litigation as a broader social 

process. 

Like Chayes, Abregú and others, Simon and Sabel hold that public interest 

litigation offers a possibility to “enrich the institutional repertory of democracy”
296

 

making the law court a “promising instrument of democratic accountability.”
297
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As they note with regard to court intervention and destabilization: 

  In stigmatizing the status quo, the court’s intervention opens the defendant  

  institution up to participation of previously marginalized stakeholders and  

  clears the way for the redefinition of relations among more established  

  ones.  Counterintuitively, destabilization through new public law creates  

  opportunities for collaborative learning and democratic accountability that  

  the more certain world of pluralist bargaining under the aegis of courts or  

  legislatures often precludes.
298

 

 

An experimentalist approach as identified and suggested by Simon and Sabel 

differs from a Chayesian understanding of public interest litigation in that the 

experimentalist process is elaborated in a much more collaborative and constructivist 

direction that Chayes did  not take and, therefore, is conducive to promoting social 

transformation navigated through the courts once instigated from below.  Under an 

experimentalist theory of adjudication, the “remedy institutionalizes a process of ongoing 

learning and reconstruction,”
299

 which is much more apt for the institutional (formal and 

informal) unsettled complexity extant, for example, in fragile democracies. 

In Simon and Sabel’s own words: 

  In cases that take the experimentalist approach, the courts are both more 

  and less involved in reconstituting public institutions than they were when 

  Chayes wrote. They are more involved because experimentalist remedies  

  contemplate a permanent process of ramifying, participatory self-revision  

  rather than a one-time readjustment to fixed criteria. But the courts are less  

  involved because the norms that define compliance at any one moment are  

  the work not of the judiciary, but of the actors who live by them. At least  

  in prospect, the demands on the managerial capacities of the court, and the  

  risk to its political legitimacy, are smaller in this continuous collaborative  

  process than in top-down reform under court direction.
300

  

Simon and Sabel, therefore, speak for a trend in public interest litigation moving 

away from what they call the “command and control” model in which bureaucracies, and 
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I would add courts and legal actors, operate under “fixed and specific rules set by a 

central authority”, toward an experimentalist regime, identified by more “flexible and 

provisional norms with procedures for ongoing stakeholder participation and measured 

accountability.”
301

 

  Evidence from the United States, at least, has shown a shift from a command-

and-control model to “experimentalist intervention”.
302

  It is a shift that fits nicely with 

what is occurring on the ground in, for example, Argentina and Bolivia and other less 

well established democracies where the need for a broader, more inclusive understanding 

of public interest litigation and legal mobilization is seen.
303

  As noted by Vinodh 

Jaichand, Advocate of the High Court of South Africa and Deputy-Director of the Irish 

Centre for Human Rights at the National University of Ireland, in a Symposium on Public 

Interest Law, a broader view of public interest law and litigation is beginning to take 

shape, which looks at the phenomenon more as “as a way of working with the law and an 

attitude towards the law”.
304

   

As noted by Paola Bergallo, an Argentine academic: 

 The experimentalist litigation model for rights destabilization . . .   

might be a more functional model in the particular developmental 

circumstances and institutional precariousness of Argentin[a].  Apart from 

being better suited to the local institutional context in Argentina, this 
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model could offer more effective counterarguments to objections to public 

law litigation based on the lack of legitimacy or institutional capacity of 

the courts.
305

 

 

The chief advantage of the experimentalist approach is that it embraces new 

possibilities, and as such is open to innovation, thereby opening up possible solutions in 

places where the range of viable solutions has hitherto been limited.  According to Simon 

and Sabel, “[t]he intuition behind destabilization rights suggest only that there are 

resources of goodwill and creativity that can be tapped by [seizing upon] a combination 

of uncertainty and opportunity.”
306

  With a few liberties, we can take this to mean that in 

places where political and institutional uncertainties do exist, there may also be 

considerable room for the development of new (emancipatory) practices. 

Relevance to Fragile Democracies 

 But what – if any – relevance does this intellectual antecedent have for fragile 

democracies possessed of fragile institutions?  Brown, after all, was decided by a 

relatively strong and liberal judiciary and implemented with the assistance of relatively 

well-established bureaucracies powerful enough to enforce federal mandates.
307

  How 

helpful are theories of adjudication and theoretical excursions on the role of courts, 

destabilization and protest if we never actually get to the courts themselves or, if – once 

we do – the courts are so corrupt or weak that the effort seems hardly worth the while?  

Worse yet, what if resort to the courts actually re-enforces authoritarian tendencies or 

further weakens already fragile democratic institutions?  Why is it the case, as noted by 

Fiss in his foreword to Gargarella, Domingo, and Roux’s new book, Courts and Social 

Transformation in New Democracies, that Brown v. Board of Education – and its legacy 
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– has gone global,
308

 such that “countries throughout the world [have begun] to view 

Brown as an inspiration not as an aberration?”
309

  

The simple answer is because the vindication of rights has come to be seen as one 

of the essential functions of a constitution and where the vindication of rights is 

implicated, so too are law and litigation.  This is especially true of new democracies 

confronted with ossified or weak institutions and recalcitrant actors slogging through the 

aftermath of gross human rights violations.  In many developing democracies, it is 

precisely as a result of troubled histories and social conditions, of having gone through 

episodes of transitional justice, that “the protection of rights [has come] to be seen as the 

highest function of a constitution,”
310

 thereby making emphasis on legal mobilization and 

structural suits in new democracies more likely than before and therefore, so too, I argue, 

a logical option among others to deepening democratic and institutional viability.   

As noted by Pilar Domingo, this shift is indicative of a shift in the way we think 

about law and democratic participation.  For others, as noted, it is very much a question 

of ‘how do you want the world to be?’
311

 

According to Domingo: 

Recent developments in social rights litigation signal new trends in  

contemporary understandings of democratic citizenship.  [A]s the 

frontiers of what constitutes minimum entitlements for the realization of 

basic human dignity are shifting, so are our perceptions of how best to 

protect and promote socially inclusive notions of rights-based citizenship.  

We are witness to the unfolding of an era of human rights which involves 

pushing forward novel versions of the ‘rights revolution’, new patterns in 

legal mobilization and growing recourse to the courts by different social 
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groups in pursuit of emancipatory forms of social transformation.  And 

courts in some cases are taking up the challenge.
312

 

 

Important for these processes are not only structural suits, of the kind envisioned 

by Fiss, which generally “challenge deficiencies in the enforcement of existing laws and 

seek to regulate the defendant’s future conduct through the imposition and monitoring of 

detailed judicial decrees that spell out in highly specific terms constitutional or statutory 

requirements,”
313

 but also test cases, a broader category of cases, which “challenges the 

legality of existing laws and regulations or [at least] attempts to give new meaning to 

existing laws.”
314

  Variations of these are often referred to in Spanish as casos 

paradigmaticos (paradigmatic cases) or, casos testigo (literally ‘witness cases,’ but in 

meaning closer to cases that give witness to some important social issue or principle), or 

also as casos emblematicos (emblematic or symbolic cases), though the understanding of 

these terms varies from country to country and even from organization to organization.
315

   

While we have been presented with four models of public interest litigation (the 

public law model, the structural suit, the protest model and the experimentalist) based on 

the U.S. antecedent, when discussing these phenomena in fragile democracies, keep in 

mind that these are evolving phenomena and that the hard and fast criteria that mark a 

structural suit or a test case in the United States might not hold as rigidly abroad.  The 

broad view shows us that this is a phenomenon (legal mobilization, strategic litigation, 

resort to the courts) occurring across the world, under diverse conditions, in diverse 

                                                 
312

 Domingo, Courts and Social Transformation, 1. 
313

 Hershkoff, “Public Interest Litigation:  Selected Issues and Examples,” 10.  
314

 Hershkoff, 10. 
315

 Some organizations stress the legal character of some cases, whereas others refer simply to cases that 

come to their attention and which never make it to court, but are nonetheless significant and worthy of the 

designation. 



81 

 

jurisdictions,
316

 usually as a result of the new global emphasis placed on rights and as a 

result of the inadequacies found in the primary institutions of government – hence Fiss’s 

remark about Brown going global.   

Regional and Local Efforts, Borrowed and New 

In some instances the public interest phenomenon is very much a case of 

borrowing from the U.S. model, as with what Lutz and Sikkink refer to as the ‘justice 

cascade’ in much of Latin America
317

 or Eastern Europe, for example.
318

  This is the case 

with regard to Argentina, where U.S. influence has been significant.
319

  In other 

instances, however, it is more emphatically a case of actors pursuing their own 

indigenous, local efforts at legal mobilization and litigation and of the use of courts for 

social transformation and democratic reform in a much more culturally specific way, as 

in India, Japan, Angola, Russia, Bangladesh, China, or Bolivia.   

This highlights a difference in the cases of Argentina and Bolivia, with Bolivians 

on the whole being far more cautious of and antagonistic towards U.S. imperialism and 

neo-liberal reforms.
320

  Particularly in cases where there is a borrowing or collaboration 

from other models, European or American, there is a bias to nurture and guide local and 

regional developments rather than impose foreign ideas which “smack of legal 
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imperialism.”
321

  As noted by Cummings and Trubek, while one must be careful not to 

romanticize local efforts at the expense of minimizing, the “exploration of local identity” 

can also be instructive.
322

 

 “[I]nfluence” is not a one-way street, from North to South, but 

 rather a set of multi-directional, and often contested, flows.  Thus, 

 we see that modes of advocacy pioneered in the global South have 

 reverberated back to influence public interest law elsewhere:   

 the domestic human rights movement in the United States is an important 

 example.
323

 

 

Clark Cunningham, as quoted by Helen Hershkoff, thinks of public interest 

litigation in India, for example, as something viewed as “a phoenix:  a whole new 

creature arising out of the ashes of an older order.”
324

  In Japan, Cunningham says that 

public interest litigation emerged and “evolved in directions largely different from . . . 

our Western models,” and that though in Russia there are phenomena that resemble the 

hallmarks of public law and public interest litigation, such as law clinics and legal 

assistance to the poor and imprisoned, the phrase ‘public interest litigation’ is not used or 

recognized as such.
325

   

In some instances, for example, as is the case in Bolivia, the phrase el interes 

publico or “public interest” is very much identified with the government or state and 

often elicits a negative response.
326

  This does not mean, however, that there are not 

examples of public interest litigation and legal mobilization going on or that those efforts 
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have not at times been influenced by external sources.
327

  These are simply less explicit 

and referred to in other, more familiar, traditional legal terminology, most often as litígio 

(litigation) or proceso (trial, action), acción (action, lawsuit), or in the language of human 

rights and constitutional guarantees (recurso, amparo, etc.), the understanding being that 

some issue of fundamental right or public import is at stake, but nonetheless failing to 

capture explicitly the project of public-interest-litigation.  In Bolivia this may also be a 

result of cultural and linguistic differences. 

In Argentina, on the other hand, the concept and vocabulary of public interest 

litigation are readily understood much as we would understand them in the United 

States.
328

  Indeed, aside from adopting the nomenclature of public interest law and public 

interest litigation, organizations, such as CELS, very clearly and explicitly began to 

“incorporate some of the aims and features of the American Civil Liberties Union 

(ACLU),” making visits to ACLU offices in the United States to observe and learn.
329

  In 

Argentina, moreover, close ties with American law schools and funding sources, such as 

Yale Law School and the Ford Foundation, have been strong and have helped to shape 

and facilitate the pursuit of public interest litigation through two generations.
330

  

Whatever the case may be, local or borrowed, the central point is that the 

underlying intentions and processes -- at least in function if not form -- are much the 
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same no matter where one is:  Actors mobilizing from below, pursuing cases to bring 

about change and improvement in their quality of life or in either the primary or 

secondary institutions of government, or both.  The trend should not be confused for the 

notion that we are trying to “provide a single, cross-culturally valid definition of the 

concept.”
331

  This was a criticism rightly aimed at the Law and Development movement 

of the 1970s, which in many instances tried to simply transplant and impose culturally 

specific institutions from the developed world to the lesser developed world, with 

distressingly little success.
332

  Those efforts did smack of legal imperialism and were 

often rejected. 

As noted by Hershkoff: 

 Just as one cannot generalize from the US experience, so conditions that  

 are effective in one locale may prove insufficient – or counterproductive –  

 in another.  In some nations, legal liberalism and “rule of law” values have  

 been necessary conditions for public interest litigation, although elsewhere  

 cause lawyering [(another name for public law efforts)] flows from  

 indigenous practice and professional norms, fostering a broader project for  

 democratic reform.  Social, economic, and political conditions create  

 different pressures and opportunities for public interest litigation, which is  

 further affected by the nature of the existing legal regime, the  

 independence and prestige of the judicial system, and forms of  

 professional organization.
333

 

 

Judiciaries in some countries might be more receptive to public interest litigation 

and legal mobilization than in others, as is the case in India, for example;
334

 and, though 

courts may or may not object to public interest litigation efforts, resource limitations and 

other constraints might be a very real obstacle to implementation, as is the case in a place 
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like Bolivia.  Though the form may be different in different places, by using the U.S. 

antecedent as a guide we should be able to recognize and theorize the phenomenon at 

least with regard to function. 

The U.S. literature on public interest litigation and legal mobilization, as 

illustrated by these four models, is especially important to understanding developments in 

Argentina and Bolivia because it provides an alternative theoretical framework through 

which to examine legal process and change in both countries.  While the Argentines (in 

their second generation, discussed infra) are now relatively familiar with the idea of 

public interest litigation and legal mobilization they have yet to fully explore the ways the 

models presented might play out under a particularly Argentine context.  Even now, those 

Argentines involved in public interest litigation are just beginning to explore the deeper 

theoretical and practical possibilities of the phenomenon as outlined, for example, in the 

experimentalist model put forth by Simon and Sabel; consider the work, for example, of 

Paola Bergallo. 

The Argentine case was not originally seen in the perspective of public interest 

litigation, but it came to be with important consequences in a wide variety of 

applications.  In becoming familiar with and using the four models outlined, it is likely 

that Argentines and others will not only be better able to deploy the tools of law to their 

advantage, they will also be better able to identify the social conditions under which they 

are operating and the potential role of law therein, thereby generating their own public 

interest litigation models.  And, while we are tempted to view Bolivia as a ‘least likely’ 

case for the development of public interest litigation and legal mobilization, the data 

indicate that there are surprisingly rich, if somewhat preliminary forms of public interest 
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litigation taking place there as well.  Bolivians, too, therefore, could benefit from an 

examination of the various models outlined herein in the development of their own 

tradition of public interest litigation and legal mobilization. 
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Chapter Four:  Public Interest Litigation and Legal Mobilization in Argentina 

 

 

Field Research Orientation 
 

This study treats the Argentine tradition of public interest litigation and legal 

mobilization as proceeding under two heads, corresponding to two generations of 

activists and activities.  The first began during the Dirty War (1976-1983), when relatives 

and friends of the disappeared used legal means to confront the dictatorship, followed by 

efforts by the successor government under Alfonsín to try those guilty of gross human 

rights violations; the generation continues through the presidency of Menem, to the 

constitutional reforms of 1994.  The second generation, broader in scope and clearly 

identified with the modern tradition of public interest litigation begins after the 

constitutional reforms of 1994 and continues to present.
335

  The Argentine case is a best 

case for illustrating the optimistic turn towards law.  The conditions under which public 

interest litigation and mobilization developed in Argentina have been especially favorable 

to this development. 

In Argentina my primary objective was to obtain an interview with the leadership 

of CELS (Centro de Estudios Legales y Sociales/the Center for Legal and Social Studies), 

the lead organization with regard to public interest litigation in Argentina, which I did.
336

   

Through CELS we can trace the development of public interest litigation and legal 

mobilization through two generations.  During a trip to Santiago, Chile, I was also able to 

interview Martin Abregú, formerly of CELS and now of the Ford Foundation, for 

additional insights on the work and philosophy of both CELS and the Ford Foundation.  I 
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also obtained interviews with the legal wing of the Abuelas de Plaza de Mayo
337

 who 

have engaged the legal system with some success, and with FORES, the Foro de Estudios 

Sobre la Administracion de Justicia/Foundation for the Study of the Administration of 

Justice.
338

  Founded in 1976, FORES is one of the oldest non-governmental organizations 

aimed at promoting judicial reform in Argentina.
339

  

Other helpful interviews were given by Walter Carnota, Chair of Public Law at 

the University of Buenos Aires, and Dra. Claudia Caputi, a specialist in judicial ethics 

associated with a number of institutions, including the Supreme Court of Argentina.  

Interviews with the Madres de Plaza de Mayo provided an alternative perspective, 

historical and ideological, on Argentina’s transition to democracy while also providing an 

account of early interactions with the legal system during the Dirty War.
340

  Dra. Inéz 

Vázquez, Rector of the Universidad Popular,
341

 also provided a good historical and 

philosophical orientation on the University and the work of the Madres de Plaza de 

Mayo, present-day, while classes on Argentine history at the Universidad Popular were 

instructive with regard to current perspectives on a violent past. 

Time spent at the Supreme Court library as well as at the National Public library 

enabled me to assess the materials available on public interest litigation and legal 

mobilization in Argentina, as did time spent in Buenos Aires’s numerous local book 

stores.  Observation of two court cases, the Etchecolatz Case in La Plata and the “El 

Turco Julian”/Simon Case in Buenos Aires were especially instructive and my timing 
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particularly fortunate.  Each was important because they were the first official 

prosecutions and sentencing for crimes committed during the Dirty War since the full-

stop and due obedience laws
342

 were declared unconstitutional by the Supreme Court in 

2005.
343

  As such, these cases were the culmination (and the start) of a long legal struggle 

by CELS and others that met with some success.
344

 

The First Generation 

In 1976, a junta led by General Videla seized power in Argentina.  More radical 

in their actions than previous military regimes, the junta seized hundreds of people it 

deemed opponents and (when they were allowed to live) kept them incommunicado.  At 

the same time, the junta in effect put the legal system out of action.  For a time, no one 

knew what to do.  The question was where was one to turn for protection or redress if the 
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legal system was rendered inoperative?  Early on, a number of individuals and groups 

were involved in resisting the atrocities committed by the Argentine junta during the 

Dirty War.  Among others were the Madres de Plaza de Mayo/Mothers of the Plaza de 

Mayo, the Abuelas de Plaza de Mayo/Grandmothers of the Plaza de Mayo, and CELS, 

the Centro de Estudios Legales y Sociales/Center for Legal and Social Studies 

(hereinafter CELS).  Founded in 1979, CELS is the most prominent example of an 

organization of lawyers that has pursued the development of public interest litigation and 

legal mobilization in Argentina.
345

  The Madres and Abuelas, who began to meet in or 

around 1977, also pursued legal means at various times in an effort to find their children 

and grandchildren, though their efforts were and have been more diffuse and multi-

faceted over time.
346

  Before CELS, there was no especially organized or strategic plan 

for providing victims of human rights abuses in Argentina with legal assistance.
347

   

Before 1976, both right and left wing extremists had left Argentina in an 

increasing state of chaos and violence; after 1976, the junta would introduce another, 

more sinister and systematic level of violence entirely.
348

  People had no idea what to 

expect or what to do.  Early on state terrorism and institutional violence did not allow for 
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much concerted legal mobilization or action because people as yet did not comprehend 

their new reality.
349

 

As noted by Lucila Larrandart, an attorney with CELS at the time: 

The legal strategy against the dictatorship evolved and took shape as the 

the dictatorship and its crimes took shape . . . during the first two years of 

the military process, really no legal strategy could move forward.  

Moreover, at the beginning, since there was no clear idea as to the extent 

of the repression or the destiny of the detained, in many cases it was 

thought that the very presentation of a Habeas Corpus – which at the time 

was the only legal avenue to determine the destiny of persons sought – 

might aggravate the situation of those who were sought (translation 

mine).
350

 

 

If legal avenues were pursued, these were usually pursued by family members of 

the victims in an environment where most lawyers themselves were unwilling to take the 

risk of representing “subversives”.
351

  According to one of the Madres de Plaza de 

Mayo,
352

 early on she and others did file for writs of habeas corpus in attempts to exhaust 

all possible means to find their children, but to no avail.
353

  At first, they got nowhere 

with these petitions.  The same was true of the Abuelas de Plaza de Mayo, who became 
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incredibly adept at navigating “the labyrinths that were the bureaucracy.”
354

  The judges, 

in the words of one Madre, “gave them (the habeas petitions) no importance” and “few 

were the lawyers who would dare to sign a habeas corpus (translation mine).”
355

  

Lawyers would draft the habeas petition and then let a Madre sign it so as not to have 

themselves (the lawyers) implicated in any way.
356

  During these times “right (derecho) 

did not exist” and neither did justice.
357

  Sometimes even the judges themselves were 

complicit with the dictatorship.
358

 

 As noted in Nunca Mas:  The Report of the Argentine National Commission on 

the Disappeared, those lawyers who did represent or help the victims of repression faced 

numerous risks:  

As just one more technique in the machinery of State terrorism, the 

harshest reprisals fell on the lawyers who defended the victims of the 

state.  Arbitrary detention, assault, ill-treatment by the security 

organizations, disappearance and death of defence lawyers were everyday 

events in the early years of the military regime.  The Military began 

identifying defence lawyers with their defendants.  Anyone who supported 

or merely inquired about an assumed subversive was suspected of 

connivance with subversion, and anyone actually defending ‘terrorists’ 

was considered a member of the same illicit organization until he could 

prove the contrary.  In most cases he was not given the time to do this.
359

 

 

The evidence shows that after 1975 approximately twenty-three attorneys were 

“assassinated for political motives” and that at least 109 lawyers were kidnapped, their 

fate unknown.
360

  Over 100 lawyers were imprisoned, most without trial, and many more 
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chose exile over staying in Argentina.
361

  Nonetheless, some stayed and often the very 

first recourse they used to help those who were looking for a loved one who had been 

disappeared was a writ of habeas corpus.  Initially, the writs were asked for because 

individuals did not know what else to do; eventually, however, they were filed because 

they were important to the historical and legal record and of strategic significance.
362

 

As noted by Lucila Larrandart, it was with these early, seemingly failed efforts 

along with the first focal point of resistance -- the Madres de Plaza de Mayo – that spaces 

began to open for the actualization of human rights organizations and legal assistance.
363

  

She points to 1979 as not only the year that the Inter-American Commission for Human 

Rights paid a visit to Argentina, but also as the year when human rights organizations 

came to realize they could use law not merely to denounce wrong-doings but also to 

“erode” the junta’s power.
364

  Within a year or two, therefore, extra-legal actions of 

protest, taking forms that the junta was embarrassed to deal with, began with the Madres, 

who demanded the return of their children, or at the very least information about their 

fates.  Legal actions of a limited and desperate sort began during the same period.  The 

Madres and other began to draw up petitions for habeas corpus.   

With each of CELS’s cases, the objective was to marshal as much evidence as 

possible even when it was not possible to follow a case to its ultimate, successful end.  

Part of their strategy, for example, was to take a case as far as it could go, procedurally, 

to the court of last instance, so as to exhaust all possible hearings, thereby forcing 
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multiple courts to review all evidence and issue decisions, favorable or not.
365

  The result 

was that slowly, CELS began to make headway.
366

  After a while, therefore, it became 

evident that success with the petitions was a two-sided matter.  Even if the prisoners 

named were not brought to light, the petitions made an embarrassing and uncomfortable 

connection between the junta and the disappearance of specific persons. 

According to Larrandart, some of CELS’s accomplishments might seem like 

nothing today, but at that time they were a very important advance (avance 

importantísimo).  The mere admission of a petition before the court, for example, was a 

“triumph against the dictatorship.”
367

  It also meant, among other things, that they had 

been able to precipitate a “break in the apparatus of silence and/or in the complicity of the 

judicial power.”
368

  In this way, CELS turned into an intellectual legal vanguard which 

helped foster the strategic use of law and legal petitions, precursors to the more 

developed tradition of public interest litigation seen today, many of which resembled, in 

their early incarnation, the protest model advanced by Jules Lobel.  An example of this is 

the Caso Judicial Revelador, which illustrates the benefits of using a more systematic and 

prominent legal strategy to combat oppression.  Efforts in this case and others led to the 

creation or reinstallation of an opportunity structure for legal action against repression 

that would extend well into a second generation. 

CELS – “A Revealing Case” 

Emilio Mignone, the founder of CELS, was himself the father of a daughter who 

disappeared.  It was out of his effort to find her that CELS eventually arose to provide 
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legal representation to the victims of repression.
369

  The objective was not only to provide 

legal representation to the victims of repression, but to fight repression with other means 

as well and to do so while “adhering to the highest professional standards.”
370

  Among 

other accomplishments, CELS was able to establish strong ties with international 

organizations such as the International Commission of Jurists,
371

 Americas Watch,
372

 and 

others.  This was important for the development of transnational linkages amongst and 

between international human rights organizations that could help activists working from 

within and below from without, thereby pressuring the illegitimate and violent 

government from two directions.
373

  By 1981 CELS was a Ford Foundation grantee and, 

as we shall see, that assistance – financial, institutional, etc. – was also especially helpful 

in establishing those linkages.
374

 

Though their actual legal cases and petitions may not have been initially 

successful at court (largely because the courts themselves were impotent, complicit, 

and/or inconsistent during the junta’s tenure
375

), CELS and their clients were successful 

in other ways.  For August Conte MacDonell, Noemí Labrune, and Emilio Fermín 

Mignone, early members of CELS, “going through the motions” was important among 

other reasons because it meant that there was evidence that those detained and 

disappeared existed and that their lives and detention be “registered”.
376

  It meant also 

that CELS, through the collection of evidence and first-hand accounts, was able “to paint 
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a precise picture of the doctrine and methods” of a dictatorship in which the practice of 

systematic torture was commonplace and in which the absolute illegitimacy of power 

ruled, often ironically in the guise of constitutionality.
377

  By “going through the legal 

motions,” literally and figuratively, CELS was, among other accomplishments, able to 

publicize the human rights situation in Argentina and fulfill a “patriotic duty,” while also 

interjecting the legal system back into the national and international picture and into the 

public sphere, thereby keeping it, even in its feeble form, from total marginality.
378

  For 

CELS, the fight was not only one to locate loved ones, but in a very patriotic sense, a 

fight to “reconquer legality.”
379

 

During the first generation’s Dirty War phase, by building legal cases, CELS was 

able to systematically document and collect detailed information on the disappeared.
380

  

This would become especially important when the constitutional, civilian controlled 

government took over in 1983 with intentions to try the former junta leaders for human 

rights violations.  It helped legitimize and provide a foundation for the new government 

based on respect for human rights and the rule of law.
381

   

As noted by Michael Shifter: 

CELS played a central role in this process, providing the courts and other 

authorities with necessary information to move forward – and sustaining 

public pressure in pursuit of full justice.
382

 

 

As the power of the dictatorship waned, CELS, through its legal practice, was 

able to unmask the thoroughly inconsistent logic of junta justice and provide a means by 
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which at least some judges and courts could begin to exercise minimal authority or 

jurisdiction over the cases before them, providing an important, if only slight, crack in 

what otherwise appeared as impenetrable repression.  By way of example, in an early 

publication, Un Caso Judicial Revelador (A Revealing Judicial Case),
383

 CELS describes 

a case which ultimately had greater ramifications and which illustrates the multiple 

contradictions and perverse logic extant in the system, but which also shows the effect 

that a turn towards the law and legal mobilization can have even under impossible 

circumstances.  The facts are as follows: 

In 1978 a government operation was carried out against a group of approximately 

70 people, purportedly affiliated with Marxist subversives.
384

  Some were let go or 

“dumped” by the roadside early on; the rest were detained.  CELS realized that by 

pressuring the authorities, legally and otherwise, it might be possible to pass some of 

these individuals from clandestinidad or legal obscurity to legality, so that one might 

literally legalize (legalizar) a person, and thereby document his or her existence within 

the system.
385

  In this particular case, 34 of the detainees were in fact “legalized”
386

 and 

eventually freed.  They were first submitted to the Consejo de Guerra, a form of 

expedited military justice, and then, because it (the Consejo, by its own admission) 

lacked competence, transferred to the civilian legal system.
387

  The civilian criminal 

system then freed them for lack of evidence and on procedural irregularities.
388
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The result of this was that as of 1979, 34 individuals were released, leaving 

behind, in the judicial record, testimony as to what they had survived (kidnapping, 

torture, deprivation, etc.) – information, which within a few months, would be made 

public throughout Argentina and the exterior.
389

  While the case of the 34 leaves many 

questions unanswered (principal among them, why the military legalized these persons at 

all),
390

 it nonetheless had important results.   

Among others: 

The victims . . . [were able] to register the names of others who shared 

their clandestine detention; they were able to fix exactly the location of the 

detention center and, thereby, determine under what official jurisdiction it 

operated; they were witnesses to routine and excess, to acts of service and 

criminal acts, amalgamated all under the same enterprise; they were able 

to read the sadism and arrogance directly on the uncovered faces of their 

torturers, who in certain circumstances, did not hide either their name or 

military rank (translation mine).
391

 

 

Of the original 70, 19 remained detained/disappeared.
392

  With the information 

gathered from the 34, family members of the remaining 19, with the assistance of CELS 

and other well known attorneys, initiated a legal action (la causa Beatriz Perosio y Otros 

S/Privación Ilegitima de la Libertad) for illegitimate privation of liberty before a lower 

criminal court (Juzgado Criminal de Instrucción Nro. 19).
393

  The case appeared to be 

headed “for the archive,”
394

 but on appeal was reconsidered because of arguments made 

by CELS and others as to the continuing nature of the crime (of illegal detention, in 

effect, disappearance).
395

  In an unusual showing of judicial independence, the case was 

returned to the lower court for reconsideration where it was no longer “possible to elude” 
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the documented facts.
396

  Unlike most cases, here was one that contained nearly “all of 

the pieces of the puzzle,” where the judge would have all the elements to evaluate the 

case and make a decision, where all of the pieces of evidence “sp[oke] with their own 

eloquence so that it [was] difficult to distance oneself from the sense of vertigo of one 

who analyses  and confronts the evidence objectively.  It was as if thousands of 

disappeared were about to come to light (translation mine).”
397

 

 While the families and advocates of the 19 felt sure the time had come for those 

guilty of this privation to be held responsible legally, the civilian judge found the court 

unable to intervene due to existing laws, which submitted to military jurisdiction all 

questions of military responsibility, thereby sending the case back to the military.
398

  The 

case was appealed and the decision of the lower court affirmed, negating the attempt at 

independence the civilian courts had made just a few weeks earlier.
399

  Thereafter, no one 

was able to find anything out regarding the outcome of the military tribunal, or if there 

had been a hearing at all; the result was, again, total impunity.
400

  Writing at the time, 

MacDonell, Labrune, and Mignone took this perverse result as one more example they 

could use to show that in Argentina citizens were not equal before the law and that the 

avenues of justice remained closed for the victims of state terrorism.
401

  As noted by 

Chillier and Morales, “losses generate debate,”
402

 and in this case debate on a patently 

perverse system and the judges who perpetuated it.    
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 Beatriz Persorio, age 31, was disappeared in August of 1978.  She had been the 

president of the Buenos Aires Association of Psychologists and was the President of the 

Federation of Psychologists of the Argentine Republic at the time of her 

disappearance.
403

  The facts of her case would later come up in the trial of the junta,
404

 

where testimony by other detainees and evidence collected by CELS would reveal that 

during her detention and torture she had three heart attacks and was known to have a 

broken leg.
405

  She was never found.  

 In effect, this one Caso Relevador is emblematic of the work CELS did during the 

early part of the first generation of legal mobilization and litigation, principally along the 

lines of the protest model.  While their cases might not have “prospered” to use their term 

(in the sense that loved ones were never recovered), they did have consequences, chief 

among them publicity, documentation, and a constant nudging at a legal system clearly 

broken and full of contradictions.  They were invoking litigation as protest so as to 

highlight and provoke the contradictions within an illegitimate system.  Moreover by 

going to reactive institutions, which the courts were and are, CELS exerted institutional 

pressure on the courts themselves:  to accept cases or not, to follow the law or not, and, if 

so, which laws and why?  In effect, asking the courts, the judges and their administration, 

to fulfill their institutional mandate, with any failure to do so sure to draw attention. 

 Through legal actions, CELS and other actors who, whether or not they have 

continued to pursue legal means, such as the Madres de Plaza de Mayo,
406

 were also able 
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to provide the victims and their families some hope, and thereby minimize their sense of 

powerlessness.
407

  This would be important to further opening up spaces of resistance.  

One mother noted upon the disappearance of her son, for example, that her sense of 

taking action, of doing something, anything, was born of a very profound and visceral 

sentiment:  “Le voy ir a buscar” (I will go find him).
408

  By taking over public spaces, 

like the Plaza de Mayo (in the case of the Madres) and insinuating themselves into the 

legal system (in the case of CELS), the powerless were able to begin to take some, 

however minimal, control of their own destinies, if nothing more than by making the 

situation for the military dictatorship uncomfortable.  Even in extreme circumstances, this 

illustrates that political and social spaces can be and are contested.  State power is at once 

real and subjective.
409

  State action and court adjudications, moreover, can be meaningful 

and instructive for their legitimacy as well as for their lack of legitimacy. 

As noted by one of the Madres de Plaza de Mayo, “La unica lucha que se pierde, 

es la que se abandona” (the only fight that you lose is the one you abandon).
410

  CELS, in 

a similar vein, but through legal means, was able to use the courts as fora for protest and 

the legitimate use of law and in so doing highlight the illegitimacy of an already grossly 

illegitimate system.  In effect, when the legitimate rule of law was abandoned and left to 

die in the hands of an illegitimate regime, CELS and other sectors of Argentine civil 

society kept it alive.  They were in effect the keepers of the legitimate rule of law until a 

democratic regime was able to find its way to power and reclaim it.  In extreme 
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circumstances actors that might not otherwise be engaged in politics are forced to make 

decisions they might not otherwise make.  As noted by one of the Madres, Julia, “We 

learned what is politics the moment our children were taken (translation mine).”
411

 

For CELS, the experience and their very existence arise out of the unique 

convergence of variables that characterized Argentina during this period.
412

  Their early 

legal work was important for establishing its own socio-legal precedent in the face of 

what amounted to law turned utterly on its head and for establishing what, in effect, 

amounted to a legal vanguard in a first generation that would then lead a second.   

 As noted by CELS: 

The founding of CELS in 1979, during the last military dictatorship, has to 

situate itself in that particular context.  Its creation responded to the 

necessity to act quickly and decisively to end the grave and systematic 

violation of human rights, to document state terrorism, and to provide 

legal assistance to the family members of victims, especially in the case of 

those detained-disappeared (translation mine).
413

 

 

 Early on, there was no opportunity structure or support structure.
414

  It had to be 

created.  As noted by Chillier and Morales, even the contemporary Argentine version of 

public law is “a product of a state of necessity.”
415

  Interestingly enough, this was a 

sentiment echoed by the legal wing of the Abuelas de Plaza de Mayo, in that “work in 

justice is basically the last resort.”
416

  Early on, family members, mothers and fathers, 
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sought to find their children by any means possible, even if it meant that they themselves 

ran the risk of being disappeared.  In their eyes they had nothing to lose.  In the case of 

the Madres, the Abuelas and, as noted above, in the case of some lawyers this is exactly 

what happened; some were detained and disappeared.  The idea, when confronted by 

such circumstances, is to seek out and create one’s own opportunity structure,
417

 which 

may or may not jibe with traditional notions of cost/benefit.  As noted by one mother 

when asked about costs, benefits, and opportunity structures, the question to her seemed 

to approach the vulgar, “Absolutely not!  You don’t need certain resources to fight the 

good fight.”
418

  Later on, of course, during the transition to democracy and afterwards, 

once organizations like CELS had built up their own institutional capacities, future 

successes did generate and rely on a more traditional, effective support-structure and on 

the mobilization of resources.
419

  The differences in the cases of Argentina and Bolivia 

are evidence of this. 

With the return of democratic governments (Alfonsín in 1983 and following), 

CELS played an important role in keeping attention focused on the human rights issues 

presented by Argentina’s legacy of dictatorship, as it also found itself in a position to 

generate a public law agenda regarding a broader set of issues.  This would eventually 

lead CELS into the second, more explicitly articulated generation of public interest 

litigation and legal mobilization,
420

 which benefitted more explicitly from international 

and regional sources.
421
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According to Shifter: 

CELS played a central role in this process, providing the courts and other 

authorities with necessary information to move forward – and sustaining 

public pressure in pursuit of full justice.  At the same time, however, 

CELS leadership sough to devise a fresh agenda that would focus less on 

past violations committed for political motives, and more on current 

abuses of civil liberties such as police brutality and discrimination.  

Following the democratic transitions CELS began to incorporate some of 

the aims and features of the American Civil Liberties Union (ACLU), and 

in 1986, CELS’s executive director visited various ACLU offices in the 

United States.
422

 

 

 By 1981 we know CELS was a Ford Foundation grantee.  By the return of 

democracy in 1983 and through to the trials of 1985, CELS had established itself as one 

of the flagship legal NGOs in the region and benefitted not only from financial resources, 

but also from a better elaborated institutional and organizational agenda.  It continued its 

work on behalf of the victims of repression and their families, following from the 

example of U.S. legal advocacy,
423

 became adept in the formulation and use of national 

and international law, and it began to articulate a broader agenda, though it would be 

some time before it was ready to launch that agenda.   

CELS had to confront head-on its mission and identity.  Originally designed 

strictly as an organization to defend the rights of the disappeared, the arrival of 

democracy introduced new and changing social conditions which would require attention 

of their own. Time, a change in generations (literally), and the constitutional reforms of 

1994 would help it make that leap. 

 Again according to Shifter: 

It would be another decade before CELS was able to fully settle on its new 

agenda.  It took the passage of time and considerable experimentation and 

deliberation for CELS to resume coherent focus and effectiveness, and to 
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define its new role.  In this case, it required a generational change as well, 

since CELS, characteristic of Argentina’s human rights movement as a 

whole, had been dominated by family members of the “disappeared,” who 

were understandably less inclined to give up the group’s original purposes.  

During the long transition, strategic visits to the ACLU by CELS staff, as 

well as the work of external consultants who reviewed and evaluated the 

organization, proved justified and helpful.  These kept alive valuable ideas 

and gradually helped develop support within the organization for pursuing 

a fresh agenda.  The weight of the past and the continuing unresolved 

questions of justice accounted for the delay.
424

 

 

The Second Generation 

 

The era of official repression having passed, and democratic governments having 

installed themselves throughout the region by the mid-1980s, public interest litigation 

efforts entered a new phase.  In 1983 democracy returned to Argentina with a 

government strongly committed human rights and democracy and influenced by ideas on 

the strategic use of law in a democracy.  During this time, CELS and other organization 

played an important role in keeping attention focused on the human rights issues 

presented by Argentina’s legacy of dictatorship, while also generating a public law 

agenda regarding a broader set of issues, including the quality of democracy.   

As noted by Martin Abregú, democracy provided a break, or rupture, with the 

past
425

 and as such provided NGOs, like CELS, which at their start focused on narrow 

human rights concerns, with a reason and opportunity to adapt to changing political and 

social circumstances and to focus on issues that had traditionally been left off of the 

human rights agenda,
426

 such as education, healthcare, and discrimination based on 
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gender, ethnicity, and disability.
427

  Despite numerous legal and political evasions and 

obstacles over the years – such as corruption, presidential pardons,
428

 amnesty laws,
429

 

and attempted court-packings
430

 – a growing contingent of actors in the region – and in 

Argentina in particular - continued to produce their own brand of legal activism in order 

to promote political and legal accountability in these new issue areas while continuing to 

work to strengthen and transform the primary and secondary institutions of 

government.
431

  The result is that CELS and others’ legal efforts are seen by Argentines 

and others today as an important contribution to the deepening of democracy. 

The long-term success of CELS, particularly in its second iteration, is in part due 

to its international ties - financial, institutional, and programmatic – as well as to other 

contextual factors such as the pro human rights platform of the new democratic 

government and later constitutional reforms, including the incorporation of international 

legal human rights instruments.
432

  By 1983, the Ford Foundation had identified two 
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major programmatic areas in the Southern Cone
433

 on which to focus (first, civil and 

political liberties and, second, access to social justice and legal services) and CELS 

benefitted from both.
434

  Ford’s main objectives were 1) to “strengthen the ability of 

local, nonpartisan human rights organizations to investigate, document, and publicize 

human rights abuses,” and 2) “to promote rights awareness among disenfranchised 

groups.”
435

  In Argentina, the Ford Foundation supported both CELS and the Abuelas de 

Plaza de Mayo.
436

 

Under these conditions, CELS flourished.  If the return of a government with 

democratic tendencies in 1983 “opened the door to new advocacy strategies,”
437

 then the 

constitutional reforms of 1994 helped to further consolidate those strategies, while also 

introducing a new, more auspicious socio-political context within which CELS could 

adapt and evolve.
438

  Moreover, in Argentina, where the link with foreign donors and ties 

to the international human rights movement and foreign universities had been strong,
439

 

flagship NGOs that were still around after the return of democracy built upon and gained 

considerable financial and institutional support.
440

   

CELS was evidence of the importance and necessity of a long-term perspective on 

social transformation, especially in fragile democracies.
441

  Given the experiences of 

countries like Argentina with dictatorship and the pivotal role of civil society in 

maintaining the rule of law, the Ford Foundation and other donors realized that they 
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would need to help sustain CELS and groups like it “through the sometimes slow process 

of adapting to new context[s], using law and courts to address a new range of 

nonpolitically motivated rights violations.”
442

  In other words, even with the formal 

reintroduction of democracy, groups like CELS were recognized as being important to 

the deepening of democracy. 

As noted by Hugo Frühling: 

For donors, the CELS experience points to the importance of patience, 

maintaining a long-term perspective, and sticking with a group that is 

going through a difficult period – especially when that group shows signs 

of promise for renewal.  Long-term core or institutional support (covering 

staff salaries, rent, office expenses, and the like) prove central, even when 

CELS was struggling to focus its agenda.  A decision to withdraw support 

at an earlier moment would likely have had serious, negative implications 

for the only human rights group of its kind that had gained substantial 

recognition not only in Argentina, but throughout the region.  Even during 

its growing pains, CELS had continued to perform valuable work, 

including documenting cases of police violence and delivering legal 

services to disadvantaged communities.
443

 

 

By the 1990s a new generation of activists, many of whom were educated in the 

United States, began to think about litigation in different, more sophisticated ways,
444

 not 

just in terms of branching out to other issue areas, but with an eye to more philosophical 

and self-reflexive questions such as representativeness, litigation’s relation to social 

movements, issues regarding the judicialization of politics, and to the greater prospects of 

resort to the courts for democracy.
445

  For this new generation, the idea to generate 

jurisprudence is to “invade the judiciary,”
446

 to force it to work, to make it a full and 

operational branch of government, especially in a country often characterized by hyper-
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presidentialism. The constitutional reforms of 1994 would be pivotal in this regard.  

Among other things, the new 1994 Argentine constitution, “recognized the right to a 

healthy environment, the rights of consumers, and the right of protection against 

discrimination,” creating new opportunities and avenues for the use of law in social 

change.  The new constitution also “recognized the writ of amparo (acción de amparo or 

“amparo colectivo”),
447

 which gives any person the right to file a legal action before a 

judge requesting an end to any infringement of his or her constitutional rights.”
448

   

Among other benefits, the new, more robust acción de amparo “amplifies the 

ambit of this guarantee so that it can be utilized in the defense of environmental rights 

and consumer rights, along with those rights that seek the defense of more diffuse interest 

and/or of a collective character (translation mine).”
449

  The same constitutional article, 

Article 43, moreover, permits various actors to bring such cases – among them, “el 

afectado, el defensor del pueblo y las asociaciones que propendan a esos fines, 

registrados conforme a la ley . . .” (the affected party, the defender of the people, and 

associations so registered according to the law . . .),
450

 thereby expanding the potential 

number of plaintiffs and the notion of standing.
451

  

These new protections and legal tools provide CELS and others with additional 

avenues with which to petition the courts for the purpose of social transformation.
452

  As 
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noted by Daniel Sabsay, they provide a tool by which to compel authorities to do their 

duty.
453

  They also give the new generation, according to Martin Abregú, a new and 

different set of expectations aimed at a much more broadly articulated notion of structural 

reform, such that now the focus has shifted to the remedies provided in cases,
454

 along the 

lines advocated by the structural reform model. 

In Argentina, leading public interest cases have been pivotal in this regard; 

indeed, they are seen as part of the broader project of democratization itself.
455

  CELS, 

for example, has handled a number of cases dealing with issues as varied as police 

corruption and misconduct, the right of citizens to obtain information, the right to a 

healthy environment, the right to health and, under the right to health, state responsibility 

for the manufacture of vaccines against Junin hemorrhagic fever,
456

 always with an eye to 

both the primary and secondary effects such actions have.
457

   

In the Viceconte Case, for example, CELS, along with Mariela Viceconte, filed a 

collective amparo action seeking to compel the Argentine State, based on a right to 

health, to produce a vaccine for Junin hemorrhagic fever.
458

  Though their request was 

denied in the lower court, the Court of Appeals reversed and ordered the Argentine 

Ministry of Health and Social Action and the Ministry of Economy to comply “strictly 

and without delay with the timeline for the construction of a laboratory to manufacture 

the vaccine.”
459

  In its opinion, the court made personally responsible the respective 
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ministers, putting the President of the Nation and the Chief of the Cabinet of Ministers on 

notice.
460

   

Since it ruled: 

The Court of Appeals has been remarkably active, monitoring compliance 

of the measures ordered within the framework of the decision, as well as 

controlling the management and execution of the budget allocations aimed 

at producing the vaccine. Production is currently in progress: the vaccine 

has already been tested in animals and is now being tested in humans.
461

 

 

 The Viceconte Case is significant for a number of reasons and on a number of 

levels.  Among others, it shows “the positive role the judiciary can play in monitoring 

public policies,”
462

 including supervising budgetary allocations and expenditures, and “it 

reaffirms the state’s role as the guarantor of the right to health.”
463

  Jurisprudentially, it 

introduces the doctrine of “unconstitutionality by omission,” which states that “you can 

violate the constitution not only through action, but also when you fail to act the way the 

constitution establishes.”
464

   

For CELS, the Viceconte Case is literally a caso paradigmatico and a 

“fundamental precedent in the jurisprudence of Argentine tribunals (translation mine)” as 

much for its content as for legitimizing the ability of actors (individual and collective) to 

petition for the enforcement of social rights.
465

  Beyond that it is an especially important 

case because it further institutionalizes and “reinforces the institution of the amparo 

colectivo as an avenue of citizen participation and control of public issues by way of the 

judicial process as a space of dialogue between citizens and the State, while also 
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recognizing the right of one plaintiff to solicit the creation of a vaccine whose production 

benefitted thousands of people (translation mine).”
466

  Moreover, it further legitimizes the 

use of international legal instruments in national courts, thereby “enriching the legal 

apparatus” and serves to show that by way of legal action it is possible to “sensibilize” or 

enlighten or educate the members of the judiciary and thereby “inspire innovative modes 

of intervention” with which to vindicate the rights in question.
467

 

According to Abregú, and as illustrated in the Viceconte Case, CELS’s strategy is 

based on the notion that “democracy builds itself on the safeguarding of rights.”
468

  In 

bringing test cases to the courts, public interest NGOs like CELS are concerned not only 

with pronouncements of law and developments of jurisprudence, but also with 

contributing to the cultural development and success of their national and local 

institutions, especially their judiciaries.
469

  Theirs is, in other words, an explicit political 

agenda, aimed not only at the defense, but also the democratization, of society.
470

   

In this regard, it is thought that: 

  By encouraging a broader understanding of human rights –  

and of the role that the courts can and should play in promoting and 

protecting human rights – the legal activism of groups such as [these] 

represents a useful, effective strategy to strengthening the rule of law,  

a precondition for overcoming the limited nature of Latin American 

democracy.
471
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 In 2006, CELS was litigating more than 100 cases in Argentine courts and more 

than 30 internationally.
472

  While still engaged in the defense of human rights and 

violations during the Dirty War, CELS practice has expanded.  As such, we can trace the 

development of public interest litigation through the two generations, from the first 

tentative efforts (as was evidenced by Un Caso Judicial Relevador) to a second, far more 

sophisticated generation (as is evidenced by the Viceconte Case). 

Etchecolatz and “El Turco” Julian 

 The Etchecolatz and Simon cases which I was able to observe in La Plata and 

Buenos Aires respectively, are instructive in that they show how efforts at using the 

courts to fight the crimes committed during the Dirty War continue to this day, with both 

forward and backward looking intentions.
473

  On the one hand the goal is to vindicate the 

disappeared, on the other the cause is very much one of advancing democracy, 

denouncing impunity.  While early on the human rights strategy to rely on the courts to 

vindicate human rights may have appeared to advance, if at all, in fits and starts, the long-

term view has shown that those efforts have borne fruit, if 30 years + later.  Both cases 

were the result of the reopening of cases against “ex-militares” as a result of a series of 

long legal battles, attempting to strike down laws passed during the Alfonsin 

administration which limited prosecutions to top dictatorship officials.  One was the first 

trial, the other the first conviction, and as such they are historic. 

 Miguel Osvaldo Etchecolatz was the Director General of Investigations for the 

Police of the province of Buenos Aires, what the English press calls a police 
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commissioner.
474

  In September of 2006 he was convicted and sentenced by a federal 

criminal court in La Plata, el Tribunal Oral en lo Criminal Federal N° 1 de la ciudad de 

La Plata to life imprisonment for homicide, illegal deprivation of liberty, and torture. 
475

  

Etchecolatz’s trial in La Plata in June of 2006 was significant not only because it 

was the first trial of a high official to take place in Argentina since the Due Obedience 

and Full Stop laws were declared unconstitutional by the Argentine Supreme Court in 

June of 2005, as a result of the Caso Poblete/Hlaczik, brought by the Abuelas de Plaza de 

Mayo, and later joined by CELS; it was also important because it was the first time these 

crimes were officially labeled as “crimes against humanity” in light of the “genocide” 

that took place in Argentina, as had been asked for by those prosecuting the case.
476

  As 

such it was important legal precedent and seen as a step forward in the fight against 

impunity and for legality
477

and also evidence that such an effort takes some time. 

Julio Simon was a police sergeant, known as “El Turco Julian.”  He too was 

sentenced in 2006 for crimes committed during the Dirty War at the detention center 

known as “El Olimpo.”
478

  Known as particularly cruel, Simon, was sentenced by a 

federal court in Buenos Aires, el Tribunal Oral en lo Federal N° 5, to 25 years for 

kidnapping, torture, and child theft.
479

  This particular case is especially historic because 

it arises out of the Poblete Case, in which the Due Obedience and Full Stop laws were 
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declared unconstitutional in 2005 by the Argentine Supreme Court,
480

 due in large part to 

these two laws’ incompatibilities with international law, constitutional hierarchy, and 

previous case law out of the Inter-American Court of Human Rights.
481

   

Some Preliminary Conclusions re the Argentine Case 

The Argentine case provides a good example of how public interest litigation can 

develop in authoritarian and post-authoritarian environments.  It also illustrates the 

confluence of variables that may contribute to its development.  Early on, during first 

generation efforts, legal mobilization and public interest litigation arose out of an 

organized human rights movement responding to gross human rights violations.  Before 

that, it rested in the hearts and minds of individuals trying to find their loved ones, on 

their own.  As the dictatorship progressed and its deeds were publicized nationally and 

internationally, civil society actors, like CELS, benefited from assistance, financial, legal, 

and otherwise, from abroad.  While it is largely beyond the scope of this study, Argentine 

human rights organization also relied heavily on international law and international 

linkages to help pressure the regime from without.
482

  This was part of the strategy and 

also illustrates the strategic use of alternative socio-legal processes and fora to achieve 

desired ends. 

Later, as the junta began to weaken (1981, 1982) due to a failing economy, 

internal disagreements, and mounting pressure, civil society organizations received 

additional support from friendly governments as well as from an Argentine society which 

was itself tired of dictatorship.  Once the junta fell and the Alfonsín government rose to 
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power in 1983, the use of legal mobilization and public interest litigation was further 

energized by an administration deeply committed to democracy and the rule of law, and 

the use of the courts to that end, as would be seen by the trial of the former members of 

the junta in 1985.  Among other beneficial actions taken during this time, were the 1984 

approval and ratification by the Argentine Congress of the American Convention on 

Human Rights
483

 (which would later provide support for a number of cases) and, two 

years later, the approval and ratification of the International Covenant on Civil and 

Political Rights and the International Covenant on Economic, Social and Cultural 

rights.
484

  A new habeas corpus law was also enacted and military tribunals were placed 

under civilian supervision.
485

   

Even in the face of numerous political obstacles, such as potential violence, the 

due obedience and full-stop laws and, later on, President Menem’s packing of the 

Supreme Court, at the level of civil society, the push forward to embrace human rights 

and the rule of law, and -- on the part of some -- to use litigation and mobilization to 

strategic and socially transformative ends continued,
486

 in some instances, by relying on 

the strategic use of international law.   

The Ekmekdjian Case (1992), for example, is especially instructive and pivotal in 

this regard, even if and perhaps especially because it occurred under a court under the 

influence of a strong executive (Menem) attempting to win international favor.  Suing a 
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television host over the right to reply on religious issues, Ekmekdjian (a constitutional 

law professor), based his winning argument before the Argentine Supreme Court on 

Article 14 of the American Convention of Human Rights, which guarantees just such a 

right.
487

  The result was jurisprudence which in effect made international treaties 

hierarchically superior to internal law, setting important precedent for invoking 

international law in future cases.
488

  As noted by Christian Courtis, the Ekmekdjian Case 

was extremely important not only because it “consolidated normative tendencies” already 

emergent in the return of democracy to Argentina in 1983, but also because it helped 

bring about the constitutional modifications which formed the basis of present-day 

(second generation) public interest litigation.
489

   

According to Courtis, commenting on the Ekmekdjian Case and the subsequent 

1994 constitutional reforms: 

These constitutional modifications – which to a certain extent consolidate 

normative tendencies already insinuated since the recuperation of 

democracy in Argentina, in December of 1983 – have formed without a 

doubt the base of public interest litigation.  This being so, many of the 

areas in which [public interest litigation] has advanced arise directly from 

this reform.
490

 

 

 The constitutional reforms of 1994
491

 to which Courtis refers followed after the 

Ekmekdjian Case, and were highly beneficial to the public interest litigation effort.  

Article 75, Section 2, of the Argentine Constitution is especially important in that it 

incorporated international human rights instruments thereby providing constitutional 

                                                 
487

 American Convention on Human Rights (Pact of San Jose, Costa Rica), art. 14, November 22, 1969, 

available at, http://www.oas.org/juridico/English/sigs/b-32.html. 
488

 Carnota, “How the International Law of Human Rights Changed the Argentine Supreme Court,” 8. 
489

 Courtis, “El desarollo,” 79. 
490

 Courtis, “El desarollo,” 79. 
491

 See, Jane Koven Levit, The Constitutionalization of Human Rights in Argentina:  Problem or Promise? 

37 Colum. J. Transnat’l L. 281 (1999).  



118 

 

status for them.
492

  While the courts have continued to cope with a number of 

disadvantages, including accusations of corruption and politicization, cases like 

Ekmekdjian have been beneficial.
493

 The efforts of those engaged in public interest 

litigation and legal mobilization continue, now with added and helpful instruments at 

their disposal.    

 Today we find, in addition to CELS, the Asociación por los Derechos 

Civiles/Association for Civil Rights,
494

 and the Public Interest Clinic of the University of 

Palermo, as well as clinics associated with the University of Buenos Aires, and other 

institutions of higher education, all engaged in litigation strategies.
495

  Other Argentine 

universities have become involved developing their own clinics, including, the University 

of Buenos Aires Faculty of Law (working with CELS), the Universidad Nacional de 

Córdoba, and the Universidad Nacional del Comahue.
496

  Moreover, each of these 

organizations is engaged in an active regional dialogue on public interest litigation in 

Latin America and elsewhere, as is evidenced by the work of the Diego Portales Law 

School, in Santiago, Chile, host institution for the Programa Latinoamericano de 

Acciones de Interes Publico y Derechos Humanos, a network established in 1997 of 

associations and legal clinics engaged in public interest litigation throughout the 

region.
497

   

                                                 
492

 Argentine Const. of 1994, Art 75, sec. 2 (available at, 

http://www.argentina.gob.ar/argentina/portal/documentos/constitucion_ingles.pdf). 

and Carnota, “How the International Law of Human Rights Changed the Argentine Constitution,” 9. 
493

 Ibid., 10.  
494

 See website, http://www.adc.org.ar/. 
495

 See generally, CEJA, Justicia y Sociedad Civil. 
496

 Diego Portales Law School Network, as listed on website, http://www.clinicasjuridicas.org/index.htm 
497

 http://www.udp.cl/derecho/derechoshumanos/redlatclinicas.htm .  Note that Bolivia is not a member.  o 

Lovera, interview. 



119 

 

As noted by the Diego Portales Law School, members of its network regard 

public interest litigation from a number of perspectives.  For them, public interest 

litigation is a legal strategy, a social strategy, a political strategy, an educational strategy, 

and a security strategy.
498

  Other organizations, such as the Foro de Estudios Sobre la 

Administracion de Justicia (FORES), Instituto de Estudios Comparados en Ciencias 

Penales y Sociales (INECIP), and Fundacion de Estudios Para la Justicia 

(FUNDEJUS),
499

 among others, also contribute to this effort but in other ways, primarily 

through research and the formulation of public policy on justice related issues.
500

  They 

and organizations like them are evidence of a growing network of actors that have 

cropped up around the use of law and courts to effect and monitor change in Argentine 

society and government.
501

   

Considering the historical context out of which they come, one might say it is 

remarkable they exist at all and more remarkable still that so few could have as much of 

an impact as they have had.  This is evidence of one of the realities that remains 

consistent across cases in my fieldwork:  the remarkable impact (by way of vision and a 

certain willful ignorance of obstacles) that a few individuals and organizations can have 

in their communities.  By focusing on asset-development, rather than solely on social 

deficiencies and pathologies, on the long-term rather than just the short, they create 

innovative and constructive strategies to change their everyday realities, challenge their 

leaders and mold their institutions. 
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 Argentina is a ‘best case’ with regard to the use and application of the models 

articulated in Chapter Three.  Early on, during the first stages of the first generation, the 

use of law was a blunt tool aimed at a blunt adversary.  The idea was to use whatever 

means at one’s disposal to find loved ones, as is evidenced by the story of the Madres and 

Abuelas, and as is evidenced in the founding of CELS.  The position was largely a 

defensive/reactive one, the objective narrow, personal and singular.  Once spaces of 

resistance began to form, however, the stance became more confident, the approach more 

proactive, broader and plural.  We can liken the use of law during this period to a basic 

protest model, as advocated and outlined by Jules Lobel, with recognizable aspects of the 

other models present.  Often, there was no real possibility of winning in the courts, but 

there was the possibility of exposing the military government and military justice for the 

fiction it was and of drawing public attention to the plight of those detained and/or 

disappeared.  Under these conditions, the courts served as “arenas where political and 

social movements could agitate for, and communicate, their legal and political 

agenda.”
502

   

As the effort to confront the junta by legal means continued, we can say that 

human rights advocates also employed aspects of the experimentalist and structural 

reform models to the extent that they sought to destabilize not some recalcitrant state 

agency, but the machinery of an illegitimate government itself through the use of the 

courts and legitimate legal tools.  By taking their claims to courts, though they had no 

hope of an effective legal remedy, human rights advocates injected the junta’s action into 

the public sphere and into the social process.  They not only “stigmatized the status quo,” 
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to use the language of Simon and Sabel, they also began to strategize on how to open up 

the offending institution, which in this instance was the junta itself.  

In the second generation, after constitutional reforms and with a solid foundation 

based on public interest litigations and the lessons learned from bringing human rights 

cases, actors in Argentina have broadened their tool kit and their turn toward the law.  It 

is in the second generation that we see efforts that more closely resemble the kind of 

structural suits aimed at obtaining particular legal remedies with which we are familiar in 

the United States.  We also see the fuller potential of an experimentalist model playing 

out within the broader context of a Chayesian public law model.  Continuing efforts, such 

as the Etchecolatz and Simon trials and innovations in other areas, such as public 

health,
503

 evidence a new, persistent turn toward law and public interest litigation within 

a particularly Argentine experience.   
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Chapter Five:  Public Interest Litigation and Legal Mobilization in Bolivia 

 

 

Field Research Orientation 

 

Bolivia would appear to be a least likely case for illustrating the turn towards law, 

given the many disaffected elements in Bolivian society and culture and lack of a support 

structure similar to that in Argentina.  Though the conditions under which public interest 

litigation and legal mobilization have developed in Bolivia are not as auspicious as those 

in Argentina, we see a turn toward law and public interest litigation and legal 

mobilization nonetheless.  Bolivia, therefore, is a good case study because there is 

evidence of a turn towards the law and use of innovative legal tools, despite its least 

likely case status.   

In Bolivia, as in Argentina, efforts aimed at public interest litigation and legal 

mobilization can be situated proceeding under two heads, or generations.  Like 

Argentina, Bolivia had a first generation which looked to the courts to remedy past 

wrongs.  Also like Argentina, Bolivia has seen a second generation of public interest 

litigation and legal mobilization and advocacy emerge that is more sophisticated and 

broader in scope.  The first generation I situate roughly with the presidency of Hugo 

Banzer (1971-1978) through Garcia Meza’s rise and fall from power (1980-1981), to the 

return of democratic elections in 1985; the second, with the formal return to democratic 

elections in 1985 to present.
504

 

Because so little is known to outsiders about public interest litigation and legal 

mobilization in Bolivia, I cast my net wide.  My primary objective in Bolivia was to get a 

‘lay of the land’ – to get an idea of what public interest litigation looks like, if it exists at 
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all, and, if it does, who and what are the actors involved and how did and does it develop.  

Unlike many of the other countries in the region, such as Argentina, Colombia, Chile, 

Peru, Ecuador and Mexico, Bolivia, for example, has no universities represented in the 

Diego Portales Law School public interest network, nor is it included in the CEJA 

(Centro de Estudios de Justicia de las Américas/Center for the Study of Justice of the 

Americas) study, which is significant since both (one a university, the other an outgrowth 

of the Inter-American system) are regional centers for the development and 

understanding of legal reform. 

In Bolivia, where there is scant literature on the subject, interviews were 

especially important.  Sucre, the constitutional capital of Bolivia (home to both the 

Supreme Court and the new Constitutional Tribunal), was home base, but trips were 

needed to La Paz, Cochabamba, and Santa Cruz, larger population and commercial 

centers, to find organizations and individuals more actively engaged in legal mobilization 

and advocacy.  Whereas most of the public interest litigation and legal mobilization in 

Argentina is concentrated in Buenos Aires and surrounding areas (La Plata, for example), 

concentration of any similar sort was not the case in Bolivia.  In order to get a good 

sampling of activities in Bolivia, I went where the research led me. Bolivia presents a 

peculiar logistical difficulty
505

 in that it effectively has two capitals.  Sucre, high and 

remote, is Bolivia’s constitutional capital, while La Paz, a large metropolitan city in a 

different departamento
506

 entirely from Sucre is Bolivia’s administrative capital and also 

where the executive and legislative branches are to be found.  This poses problems not 
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just for fieldwork but for commerce and legal activity in general, particularly in a country 

with a weak and often unreliable infrastructure, physical and institutional.
507

  In the 

departamentos that I visited, I made an effort to interview individuals from a number of 

sectors, including government, non-profit and educational institutions. 

In Sucre, I was able to obtain interviews from and access to the Sucre chapter of 

the Asamblea Permanent de Derechos Humanos de Bolivia or Permanent Assembly for 

Human Rights of Bolivia (hereinafter Asamblea).
508

  The Asamblea’s president, María 

Jimena Cuéllar, facilitated access to the association’s offices where I was able to observe 

Asamblea daily operations, including institutional practices, client interviews and 

interactions, press conferences, meetings with various offices and agencies, including 

preliminary visits to the Bolivian Supreme Court.  I also had a meeting with the 

leadership of the Asamblea in Cochabamba.  I was unable to meet with departmental 

representatives in La Paz, but these did travel frequently to and from Sucre, where I was 

able to speak to them and observe their work. 

 Observing the Asamblea was important for two reasons:  1) because the 

Asamblea (founded in 1977) has a long and well known history in Bolivia, particularly 

for defending human rights during the Banzer and Meza regimes and, like CELS, is an 

organization which has continuity through the first and second generations, and 2) 

because in observing the Asamblea and its inner workings and in interviewing its 

leadership and staff, I did not find what I expected to find; namely, an organization with a 
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strong public interest law strategy built upon the lessons of an active and vocal first 

generation.  The Asamblea’s work evolved in a different, more political direction, 

highlighting a significant difference in Bolivia between those organizations which are 

predominantly political in strategy and those which are predominantly legal.  While the 

Asamblea does advocate against human rights violations and does attach its name to legal 

issues and cases (as in its effort to hold former president Gonzalo Sanchez de Lozada 

responsible for confrontations with civilians during his tenure), it does so mostly through 

media exposure, conciliation, and education or in its role as denunciante.
509

   

Of the human rights organizations interviewed in La Paz, CLAIP or Centro Legal 

de Asuntos de Interes Publico/Center for Public Interest Law and CDC or Capacitación y 

Derechos Ciudadanos/Training and Citizen Rights are the most significant for their 

efforts to engage in legal mobilization because they provide a glimpse into a second 

generation of organizations attempting to formulate something that resembles public 

interest litigation in Bolivia.
510

  Unlike the Asamblea, CLAIP has a distinctly more legal 

turn, at least in its rhetoric, and appears to be modeling itself along the lines of an 

organization interested in the vindication of rights and structural legal reform, with an eye 

to strengthening the institutions of government.
511

  It is not insignificant that this group 

was referred to me by Jim Schultz of the Democracy Center in Cochabamba,
512

 

suggesting some familiarity with the U.S. tradition of public interest litigation.  CLAIP, 

however, is yet a very young organization.  Among other things, it lacks office space and 

a clear agenda.  In particular CLAIP is interested in issues concerning multinational 
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corporations and pollution in Bolivia, in the case against former president Sanchez de 

Lozada, water rights, and transgenicos or genetically altered foods.
513

   

The CDC, founded in 1993 in partnership with the Universidad Católica 

Boliviana and USAID, also focuses on the defense of human rights but does so by 

focusing on the legal defense of Bolivia’s most vulnerable populations:  women, gays and 

lesbians, African Americans, the elderly, disabled, children and adolescents.
514

  CDC 

works through consultorios juridicos, or juridical consultations,
515

 and works closely with 

some of Bolivia’s universities to train law students in citizen rights.
516

  Among other 

significant accomplishments, the CDC trains a number of individuals who go on to work 

for the Defensor del Pueblo (or national ombudsman)
517

 and non-profits engaged in 

public interest work.
518

  

Other organizations in La Paz, such as AIPE, Asociacion de Instituciones de 

Promocion y Educacion/Association of Institutions of Advancement and Education, an 

umbrella organization for a number of other developmental and human rights civil 

society organizations and non-profits, while not engaged in or promoting public interest 

litigation, does have some view to searching out ways to foster the “recuperation of 

democracy” in the political sphere through actions in the legal sphere.
519

  According to 

Monica Baya, a representative of AIPE, AIPE member organizations are especially 
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interested in this tema or theme because they realize that they are “not using the legal 

tools that presently exist,” possibly to their detriment.
520

 

A discovery made during the course of my study is that the women’s rights 

organizations of Bolivia are some of the most sophisticated in the use of law and the 

courts for social transformation in Bolivia.  Highly developed institutionally, for the most 

part well-organized and with a well-articulated agenda, these groups are adept at legal 

mobilization and strategic use of the courts, especially in Cochabamba.  In Cochabamba, 

particularly impressive, are the OJM, Oficina Juridica Para la Mujer/The Legal Office 

for Women (hereinafer OJM), and IFFI, Instituto de Formacion Femenina 

Integral/Institute for Female Development (hereinafter IFFI).
521

  In La Paz, among 

others, I met with representatives of the Coordinadora de la Mujer/Women’s 

Coordinator, an umbrella organization for women’s rights organizations, as well as with 

CIDEM, the Centro de Informacion y Desarollo de la Mujer/Women’s Information and 

Development Center (hereinafter CIDEM), founded in 1993.
522

  In Sucre, An unexpected 

find was the Centro Juana Azurduy,
523

 a self-described “private institution of 

development, founded in the city of Sucre, the 10
th

 day of September of 1989,” 

established by a group of women “from various institutions and organizations, searching 

for an effective instrument against inequality, discrimination and violation of the rights of 

                                                 
520

 Ibid. 
521

 See, Montaño, interview; Blancourt, interview; Cabero, interview; and Patscheider, interview. 
522

 Patricia Brañez Cortez (Coordinadora de Proyectos, Centro de Informacion y Desarrollo de la Mujer, 

CIDEM), interview by author, La Paz, Bolivia, December 1, 2005, transcript on file with author.  I also 

made an attempt to interview with the Gregorias in La Paz, another women’s organization but was unable 

to meet with them as they were “closed for renovations.” 
523

 Lic. Martha Noya Laguna (Director, Centro Juana Azurduy) and  Lic. Maria Esther Padilla 

(Coordinadora Programa Defensorias, Centro Juana Azurduy), interview by author, Sucre, Bolivia, October 

20, 2005, transcript on file with author. 



128 

 

women and juveniles, and above all of migrants of modest economic means (translation 

mine).”
524

 

In the cities of Sucre, La Paz and Cochabamba, I also made an effort to interview 

a number of individuals connected in some way with the state or government, national 

and local, to verify whether or not they had some idea of public interest litigation and 

legal mobilization.  In Sucre, an interview with Silvia Salame Farjat, Magistrate with the 

Bolivian Constitutional Tribunal, was especially helpful in providing insight into the 

Bolivian legal system, the 1994 constitutional reforms and into the inner-workings of a 

relatively new Constitutional Tribunal adapting to a justice system in transition,
525

 as was 

an interview with an attorney in the local office of the Defensor del Pueblo.
526

  In La Paz 

I was able to obtain an interview with the national Defensor del Pueblo or human rights 

ombudsman, Dr. Waldo Albarracin Sanchez (a former president of the Asamblea), and 

had a particularly fruitful interview with a member of his legal team, Fernando Zambrana 

Sea,
527

 who outlined for me the practice of trying to institute lineas de jurisprudencia or 

lines of jurisprudence or legal doctrine in the jurisprudence of the new Constitutional 

Tribunal.
528

  In Cochabamba, I met with the departmental representative of the Defensor 

del Pueblo, August Siles Aguirre, as well as with local government officials dealing with 

women’s rights and issues.
529
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In Sucre, I was able to obtain access to the Universidad Mayor, Real y Pontificia 

de San Francisco Xavier de Chuquisaca’s law library.  I was given access to the 

University’s collections as well as a small office in which to do research.
530

  An interview 

with a member of the law faculty of the Universidad Andina Simon Bolivar was also 

particularly revealing for highlighting a more traditional view towards developments in 

the Bolivian legal system, evidencing a divide between those who situate the Bolivian 

legal system in a strict civil law tradition, thereby distinguishing it, in the case of this 

particular individual strongly, from the Anglo-Saxon, common-law system.
531

 

In Santa Cruz, an interview with CEJIS, Centro de Estudios Jurídicos e 

Investigación Social/Center for Legal Studies and Social Investigation, an organization 

that deals largely with land rights, was especially informative.
532

  Founded in 1978 by 

Miguel Parilla, a Spanish priest and lawyer, and Susana Chiarotti, an Argentine lawyer 

exiled in Bolivia, CEJIS was organized during the dictatorship to provide legal assistance 

to all social sectors and has evolved into an organization that does engage in strategic, 

public interest litigation.
533

  Elva Terceros Cuéllar, an attorney with CEJIS, articulated 

CEJIS’s objectives as 1) contributing to structural change for the deepening of democracy 

(contribuir a la generacion de transformaciones estructurales en direccion a la 

profundizacion de la democracia y justicia) and 2) to give legal support.
534

  At the time 
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of our interview, CEJIS was establishing offices in La Paz and already had a 

representative, Tito Perez, doing work for them in Sucre.
535

 

The First Generation  

As in Argentina, early on, a number of individuals and groups in Bolivia were 

involved in resisting the atrocities committed by Bolivian leaders during the 1970s and 

early 1980s.  Especially active were the Asamblea Permanente de Derechos 

Humanos/Permanent Assembly for Human Rights (also known in Bolivia as APDH), and 

ASOFMD, the Asociación de Familiares de Detenidos, Desaparecidos y Mártires para 

la Liberación Nacional/Association of Relatives of the Detained, Disappeared, and 

Martyred for National Liberation.
536

  Both of these organizations represented the interests 

of victims of military governments and both had representatives on the 8-person National 

Commission for Investigation of Forced Disappearances, established in 1982.
537

   

When the Commission was disbanded short of a final report, these same 

organizations then helped bring legal cases against Garcia Meza, Luis Arce Gomez,
538

 

and other collaborators for crimes committed during their tenure.
539

  The ASOFMD was 

established in 1970 and the APDH or Asamblea, in 1977.  The first was established by 

the families of those disappeared and/or detained, the second by those, including 

attorneys like Julieta Montaño, now of the Oficina Juridica para la Mujer in 

Cochabamba, who wanted to provide legal assistance to victims and their families.
540
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In 1971 Hugo Banzer came to power, initiating a time in Bolivian history (1971-

1981) during which atrocities were committed by Bolivian leaders against the Bolivian 

people.  Among other institutions, the legal system was co-opted.  As in Argentina, these 

military governments in effect put the legal system out of action.  Also as in Argentina, it 

was difficult to mobilize during the early period of military rule.  While Bolivia was not 

unique in its circumstance, it was more remote and did not benefit from the external 

linkages that oppressed populations in other countries could count on for publicity and 

political pressure.   

During this time, similar processes were going on across Latin America.  

Elsewhere in South America, similar regimes were cropping up with coups in Uruguay 

and Chile in 1973, “a shift to the right” in Perú in 1975, and the military junta, led by 

General Videla, in Argentina in 1976.  This, as described by Chasteen, was a period of 

“reaction” against preceding periods of Latin American “nationalism” and “revolution” 

which had sought to provide a positive reinterpretation of Latin American race and 

culture, as well as assert Latin American political and economic independence from neo-

colonial influences.
541

  Though the Bolivian numbers do not match in quantity the horror 

perpetrated upon the Chilean and Argentine populations by their respective regimes, it 

bears remembering that Bolivia had a population of less than six million at the time, 

many of whom did not live in cities.
542

  

Some of the worst human rights violations were perpetrated under the 

administration of Hugo Banzer Suárez who rose to power in 1971, holding power in 
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Bolivia, first, as a military dictator from 1971 to 1978, and again, as an elected president, 

from 1997 to 2001.   

As described by Dunkerley: 

  Aged only 44 when he came to power, Banzer had graduated  

  as a sub-lieutenant in the immediate aftermath of the 1946 counter- 

  revolution when anti-militarist sentiment was rife.  As a lieutenant  

  he survived the purges of 1952 and was promoted rapidly under  

  the MNR, becoming a colonel at the age of 35 after attending a number  

  of advanced courses in the US.  An expert in logistics, he served as  

  Barrientos’s minister of education and then as attaché in Washington.  

  Trenchantly conservative in outlook but without party affiliation,  

  respected by his colleagues, trusted by the North Americans and feted by  

  the cruceno bourgeoisie, the diminutive Machiavellian was in almost  

  every sense the perfect leader for the new Bolivian counter-revolution.
543

 

 

Early on, Banzer shut down the universities, reintroduced the death penalty, 

announced the right to hold suspects indefinitely, “and did nothing to curb those in his 

camp who proclaimed that ‘for every nationalist who is killed ten extremists must 

die.’”
544

  For a time no one knew what to do, especially in Bolivia where populations are 

remote and marked by racial and linguistic cleavages.  As in Argentina, fear of 

‘communist subversion’ was rampant and those who died while in police custody were 

labeled ‘subversives’ or ‘Castro-communists’.
545

  The press was censored, independent 

union activity halted.
546

  Some suspect that many of the regime’s crimes and the crimes 

of its agents went unreported and undocumented in a country where communities are 

largely rural, isolated, and non-Spanish speaking.  Whole villages were massacred with 

little word of the horrors going on in Bolivia ever reaching the exterior.
547
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Neither the degree of Banzer’s repression nor the extent of his cooperation with 

fellow regimes should be underestimated.  Whereas other countries, such as Argentina, 

were known for “the use of sophisticated techniques” of repression and control, it is said 

that “in Bolivia brutality and gut enthusiasm generally outweighed professionalism”.
548

  

Much as in Argentina, extra-legal forms of protest were attempted and met with 

repression as were legal actions of a limited and desperate sort.  Civil society 

organizations were formed as a result, and it was during this time that the ASOFMD 

became more organized and the APDH was born. 

Eventually, the Banzerato came to an end.  Facing opposition and economic crisis 

at home and pressure from the Carter Administration and others abroad,
549

 Banzer agreed 

to call elections in July of 1978.  These were marked by rampant fraud, and some 

violence, and eventually Juan Pareda, another military man, came to power.
550

  Post 

Banzer, Bolivia entered into a period of ‘political chaos,’
551

 during which time, between 

July 1978 and July 1980 (a period known as the “democratic opening”), Bolivia had two 

additional general elections, four coups, and five presidents, none of whom took office as 

a result of winning an election.
552

   

Throughout this period opposition and organized activity continued, but against 

whom and what was sometimes unclear given the political chaos.
553

   

                                                                                                                                                 
bring cases by way of European courts.  Also, Argentina got a lot of press regarding human rights 

violations there.  Repression in Bolivia seemed a world apart. 
548

 Dunkerley, Rebellion in the Veins, 209. 
549

 Ibid., 238. 
550

 Ibid., 242-248. 
551

 Dunkerley, Rebellion in the Veins, 250. 
552

 Dunkerley, 250; and Mariano Baptista Gumucio, Breve Historia Contemporanea de Bolivia (Mexico, 

D.F.:  Fondo de Cultura Economica, 1996):  xx. 
553

 Nilda Heradia, “Violación de los Derechos Humanos en Bolivia:  situación jurídica actual,” en ¿Justicia 

o Impunidad?  Violación de los Derechos Humanos en épocas de dictadura (La Paz:  FES-ILDIS/Goethe 

Institut, 2004):  161-173, 165. 



134 

 

Examples include, among others: 

• A 1970 Asamblea Popular or popular assembly organized parallel to the 

Congress, composed of representatives of unions and other popular, 

community organizations to create a commission to investigate the 

disappearance of a popular miners’ leader or “dirigente” named Isaac 

Camacho who disappeared in 1967 during the government of General 

Barrientos.  Its work was interrupted by the Banzer coup.
554

 

• The founding, in 1977, of the Asamblea Permanente de Derechos 

Humanos de Bolivia.
555

 

• The initiation in 1979, after Banzer fell and after elections, of a juicio de 

responsabilidades against the dictatorship of Hugo Banzer in the Congress 

by a parliamentary deputy, the famous and well-respected Marcelo 

Quiroga Santa Cruz (who would later be assassinated) and others.  This 

too was interrupted, this time, by another coup (by General Alberto 

Busch) and later again, during the regime of Garcia Meza.
556

   

• In 1979, a formal complaint made before an assembly of the OAS meeting 

in La Paz against the human rights situation in Bolivia, resulting in a 

resolution passed expressing OAS concern regarding the human rights 

situation in Bolivia.  After which General Busch executed a coup and 

during the 15 days of his rule, 100 people died, at least 20 were 

disappeared, 200 wounded, and various detained.
557

 

 

Though notable, each effort was frustrated by one form of impunity or another.
558

  

During the weak democratic opening of 1979-1980, for example, Quiroga himself was 

disappeared and killed by the military, as was the Reverend Luis Espinal, one of the 

founders of the Asamblea.
559

  Though not successful in the short-term, these efforts do 

serve as evidence of early mobilization efforts.  They also evidence reprisals for those 

denouncing human rights violations.  Though the Bolivian Congress failed to move 

forward in the case against Banzer, Dr. Juan del Granado, one of the attorneys involved 

in the trial of responsibility against Garcia Meza, noted that the trial of responsibility 
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against Banzer was important precedent.
560

  The mere fact of bringing the case set 

institutional precedent for future actions some of which would, eventually, continue 

through to the Inter-American Court of Human Rights.  As in Argentina, therefore, 

though legal petitions and protest actions might not have been ultimately successful, the 

petitions made an embarrassing and uncomfortable connection between the military 

governments and the disappearance and mistreatment of specific persons and groups.  As 

outlined by Lobel, these legal actions set important precedent, even if unsuccessful. 

After a short democratic interlude, on 17 July 1980, General Garcia Meza, with 

the assistance of paramilitary groups under Luis Arce Gómez,
561

 seized power ushering 

in another repressive dictatorship, often characterized as a narco-dictatorship for its heavy 

involvement in the drug trade.
562

  It was a dictatorship not even Banzer could endorse.
563

  

Early on, facing considerable opposition to his regime from the Bolivian miners, 

especially around Potosí, Meza launched a brutal offensive not only against the miners 

but also against the women and children who supported them.
564

  The miners managed to 

hold out for some days, but eventually they were overcome.   
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One of the most horrific instances of the regime’s brutality occurred in the 

isolated camps of Caracoles and Viloco, where Bolivian troops, described as drunk and 

lawless, massacred and terrorized residents.
565

   

Reports indicate: 

  One miner was executed by having a stick of dynamite exploded in his  

  mouth, a number of prisoners and wounded were bayoneted to death, three  

  women died after being raped, children were made to eat gunpowder,  

  whipped with cables and then forced to lie on broken glass while they  

  were marched over by soldiers . . . the level of attrition was without  

  precedent . . . and so many workers were killed or wounded that  

  replacement labour had to be brought in from distant districts.
566

 

 

As a result of these and other atrocities, once civilian rule was reintroduced in 

1982 and elections held in 1985, with the election of Victor Paz Estenssoro, the 

Bolivians, like the Argentines, would take the opportunity as a testament to their new 

democracy and its underlying values to repudiate and try those in power for offenses 

committed while in office
567

  Though there is evidence an intellectual vanguard existed in 

Bolivia during the first generation, it was not as robust or as strategic as that in Argentina 

as the conditions under which it developed were different.  In Bolivia, there was less 

foreign input and/or support and the style of opposition was different.  As a result, the 

Bolivian legal vanguard, such as it existed, did not benefit from as many resources as did 

the Argentine vanguard or from a ready intellectual framework from which to borrow and 

take guidance.  Unlike the Argentine example where one first generation organization 

was able to establish a strong identity and form a legal vanguard that would carry through 
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an effective legal strategy to a stronger broader generation, in Bolivia a more pronounced 

split emerged between activists who were political and those who were legalists; or, that 

is to say, between those who placed more confidence in the technical practice and 

transformative potential of law and legal actions and those who favored political 

maneuvering and rhetoric.  It is under these conditions that a second public interest law 

generation emerged in Bolivia. 

The Second Generation 

Civilian rule returned to Bolivia in 1982, and full democratic elections in 1985, 

with a government committed to the rule of law and democracy.  Like the Argentines, the 

Bolivians also made an effort to try previous military governments for crimes committed 

while in power.  The trial of responsibility against Garcia Meza and his collaborators 

began in 1986, shortly after the return of democracy to Bolivia, and was received as an 

additional sign that democracy had arrived.  Human rights organizations made an 

important contribution to this process by representing the interests of family members 

and, as was done by similar organizations in Argentina, by helping collect and document 

information.   

Unlike the Argentine effort, the Bolivian effort would take some time, but it 

would be precedent setting in its own way.  Though the juicio de respondabilidad or trial 

of responsibility against General Garcia Meza and others for a variety of crimes was 

initiated with a congressional indictment in 1986, Garcia Meza fled and had to be tried in 

absentia.
568

  On April 21, 1993 the Bolivian Supreme Court issued its verdict in the trial, 

convicting Garcia Meza on 36 charges, among them sedition, armed insurrection, crimes 
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against the constitution, murder, genocide, and fraud; issuing a sentence of 234 years 

imprisonment.
569

   Forty-six of his collaborators were also convicted and sentenced to 

terms from one to 30 years.
570

  Meza and Luis Arce (Meza’s Interior Minister) were 

found guilty, among other things, of murdering Marcelo Quiroga Santa Cruz.
571

   

As noted by Americas Watch, initially the process was incredibly slow and 

fraught with obstacles: 

The Supreme Court came under frequent criticism for repeated 

suspensions of proceedings.  It also had to face a politically motivated 

impeachment of several of its members, which, although unsuccessful, 

contributed to further delays.  In December 1992, the term of office of 

seven of the judges expired and in February 1993 they were replaced by 

seven new ones appointed by Congress.  Bolivian human rights groups 

feared initially that the change of the court would lead to further 

procrastination.  But in practice the new appointees, widely considered to 

be judges of integrity and solid professional repute, seem to have had a 

galvanizing effect.  Working on a draft judgment already drawn up by the 

old judges, and free to consult the 4,000 pages of accumulated evidence, 

the new court was able to complete its work within two months.
572

 

 

While nonetheless slow, the effort was pushed along such that when it finally did 

conclude, the conviction in Bolivia of members of a military government for crimes 

against the constitution, among other crimes, was particularly precedent-setting. 

As articulated by Americas Watch: 

This conviction of members of a de facto military government for 

usurping power and violating constitutional norms and guarantees is 

without parallel in recent Latin American legal history.  Military leaders 

have been prosecuted after the return to democracy in other countries for 

human rights crimes (notably in Argentina and Chile), but nowhere have 

they been held to account also for overthrowing the constitutional order.  

The precedent established in Bolivia is all the more significant because of 

the vulnerability of Bolivian democracy to military intervention 

throughout the country’s history as an independent Republic.  Indeed, 
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Garcia Meza’s short-lived regime was a continuation of a pattern of 

military rule established under the seven-year dictatorship of Hugo Banzer 

(1971-1978).
573

  

 

The 5 hour verdict was broadcast publicly over television and radio, with relatives 

of the victims, representatives of trade unions, and civil associations present.
574

  A 

national holiday was declared and at noon of that day President Jaime Paz Zamora 

ordered a minute’s silence “in homage to the dead and the consolidation of Bolivia’s 

democracy.”
575

  Though the Bolivian government embraced democracy, it did not benefit 

in legal actions and strategy from the very particular and close-knit intellectual network 

which surrounded the Alfonsin administration in Argentina.  Moreover, the new Bolivian 

democracy also struggled under perceived injustices from colonial times, which in the 

eyes of some compromised the legitimacy of the entire system.  While the trial of 

responsibilities was indeed precedent setting in many ways, for a variety of reasons 

Bolivian organizations interested in law and legal mobilization did not appear to 

capitalize upon the effort as did organizations in Argentina. 

Unlike the Argentine example, where one first generation organization (CELS) 

was able to establish a strong identity and form a legal vanguard that would carry through 

an effective legal strategy to a stronger and broader second generation, what might have 

been the Bolivian equivalent (the Asamblea) did not navigate the transition to democracy 

in the same way.  Whereas CELS was able to respect its historical mission of providing 

legal assistance to the victims of the Dirty War while making its own transition to the 

new conditions and issues introduced by its new democracy (e.g., rights to non 

discrimination, right to health, etc.), the Asamblea made different decisions and became 
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politicized and militant in its defense of human rights before, during, and after the trial of 

responsibilities, such that some of its founding members, like Julieta Montaño, founding 

member of the Asamblea, currently founder and Director of the Oficina Juridica para la 

Mujer, left the Asamblea to carry out their objectives through other, less politicized 

organizations.  During this time the Asamblea and other organizations played a role in 

keeping human rights on the agenda, but they did so in a more individualistic, flamboyant 

and fragmented way. 

As a result of its focus on protest and political as opposed to legal mobilization, 

the Asamblea has not yet evolved into the public interest litigation and legal mobilization 

organization that it might be.  During my time in Sucre, the Asamblea had numerous 

press-conferences and staged protests, but spent very little time on legal strategy and the 

actual practice of law.  The Asamblea does represent clients and it does join other groups 

as denunciante in certain highly politicized cases (such as that being attempted against 

former president Gonzalo Sanchez de Lozada) but it does not engage in the strategic 

work which characterizes a more legally oriented organization.
576

  Arguably, it has never 

quite evolved from a first generation organization into a second generation organization.  

By the 1990s, therefore, we see the split between legalists and non-legalists become more 

pronounced.
577

  That is to say, we see a divergence between those who embrace the 

technical use of law as a means to change and those who tend to politicize the law and 

legal cases to achieve certain political, not necessarily structural or institutionally 

transformative ends. 
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CEJIS, in Santa Cruz, unlike the Asamblea, approximates an organization 

engaged in public interest litigation with an eye to democratic, institutional reform.
578

  Its 

goal is the vindication of human rights and democratic structural reform through the work 

it does on behalf of campesinos mostly in the lowlands of Bolivia, in the departments of 

Santa Cruz, Tarija, and Chuquisaca.
579

  As described by CEJIS, they work with 

indigenous communities of the Amazon, the Chaco, and with the working people and 

indigenous of Santa Cruz and Tarija, as well as with the aboriginal communities of the 

Andes and the valleys.
580

  In addition to the general defense of human rights, CEJIS 

works to ensure title and land rights to indigenous communities.
581

 

As noted by Elva Terceros, CEJIS seeks to institutionalize legal assistance and to 

apply and transform relevant law,
582

 recognizing that as conditions change so too does the 

law and the needs of society pursued through the law.
583

  Often their work deals with 

making sure secondary norms (subsidiary laws) conform to the primary norm (the 

constitution).
584

  According to Terceros, the work that needs to be done is oftentimes 

pesado y deficil, tedious and hard, and technical.
585

  For CEJIS, their work begins with 

proposing, applying, and modifying the law in conjunction with the communities they 

represent and as such is an experimental and collaborative effort.  CEJIS is very careful 

to represent the interests of its clients and their needs and recognizes the strategic benefits 

that this sort of bottom up approach has for democratic legitimacy and accountability.   
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According to Terceros: 

The construction of norms must be done with the participation of the 

community because it is really their norm and the norm of the nation; this 

[process of participation and construction of norms] makes the difference 

between norms that control and norms that elicit compliance (translation 

mine).
586

 

 

CEJIS is also especially aware of how the cultural diversity of Bolivia affects its 

work as well as national politics and institutional processes, particularly with regard to 

the question of whether or not Bolivia’s democracy is sufficiently inclusive or not.  The 

sheer diversity of Bolivia is often characterized as an obstacle to institucionalidad or 

institutionality.  As noted by Elva Terceros, when talking about the practical obstacles to 

engaging in legal mobilization and litigation, it often comes down to the logistics of 

simply appearing in court, or simply “coming to town.”  Some groups or “tribes” or 

peoples, she notes, are so marginalized it is, for them, “almost like being from Mars.”
587

  

They are, according to Terceros, in effect “extra-terrestrials in their own country.”
588

  For 

these groups, such as the Ayoreo,
589

 conventional borders do not exist, rather they have 

different logics of existence entirely.  Moreover, they are sometimes not even recognized 

by the state either because they were not registered at birth or because over time, 

according to their traditions, their names have changed based on birth and marriage.
590

  In 
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Terceros’ words, there is a need not only for actual language interpreters (Spanish to 

whatever language being spoken), but also for cultural interpreters, especially with 

regard to legal questions.
591

  Accordingly, “if you have thirty- six indigenous 

communities, you are likely to have thirty-six logics of life (36 pueblos indigenas = 36 

logicas de vida)”.
592

 

When asked if CEJIS uses test cases, Terceros answered with no hesitation “Si.”  

For her, as a lawyer representing vulnerable groups test cases are essential to establishing 

principles of law and for marshalling evidence to prove whatever argument it is she is 

trying to make at the time.
593

  Because litigation carries so many costs, Terceros notes 

too, that the cases one brings should be substantial enough to make a statement either 

about the law or extant social conditions.  The result is impact.  Terceros notes that not in 

all, but in most of the cases she works on, winning a legal suit means that a right has been 

vindicated that usually favors more than one person.
594

  Successful cases can create 

precedent, legal, social, and political, and, therefore, CEJIS is careful to select cases that 

make some point of principle, and that actually do have a chance of winning in court.
595

  

“Losing is good too, but winning is better.”
596

  Through demandas territoriales 

(territorial suits) and other legal processes and petitions, for example, CEJIS has made 

some inroads in obtaining title to land and natural resources for a number of indigenous 

groups, including the Ayoreo.
597
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Terceros notes that despite the arrival of democracy in Bolivia, little changes 

without structural reform, which usually has to be instigated from below by civil society 

actors.  Although the judiciary is often seen as corrupt, groups like CEJIS nonetheless 

keep using it because, as in Argentina, going through the motions is a means, un medio, 

to effectuate change.  Litigation results in publicity, publicity in press conferences and 

editorials, press conferences and editorials in pressure and people watching the judiciary 

to see if it is impartial.  As a result, it sometimes is, the result being that the judiciary 

fulfills its mandate according to the law.
598

  For Terceros, it is a question, among others, 

of informing and changing judicial culture.
599

   

For CEJIS an example of a caso testigo is the 1989/1990 case of the Granja de 

Espejos.  Literally the “farm of mirrors,” the Granja de Espejos Case involved a 

detention center in rural Santa Cruz where individuals the police felt were a potential 

(emphasis mine) danger to society, including drug addicts and delinquents, were held 

without cause or due process for up to 12 months under special vagrancy laws.
600

  While 

the governing law explicitly forbade the detention of minors, several credible reports 

indicated that minors and adolescents were being held at the Granja, where they were 

being beaten, tortured, and killed.  Described as a concentration camp, during its 20 years 

of existence it is estimated that 500 people died.
601

  Beginning in 1989 CEJIS (later 

joined by Amnesty International) launched an investigation into reports of human rights 

violations and extrajudicial killings taking place at the Granja, which ultimately resulted 

                                                 
598

 Ibid. 
599

 Ibid. 
600

 Amnestia Internacional, “Bolivia:  Tortura y Ejecuciones Extrajudiciales de Detenidos en la Granja de 

Espejos,” available at http://www.amnesty.org/es/library/asset/AMR 18/002/1990; and “Espejos:  No se 

borraron los vestigios del horror,” El Deber (Santa Cruz de la Sierra, Bolivia), April 17, 2005. 
601

 “Espejos:  No se borraron los vestigios del horror,” El Deber. 



145 

 

in an official investigation, trial and sentencing in court (in el Juzgado Primero de 

Instruccion Penal de Santa Cruz de la Sierra) of those responsible, including the 

institution’s Director and 5 policemen.
602

 

There were reports of at least two cemeteries on the grounds of the Granja.  At 

the request of CEJIS the judge in charge authorized forensic anthropologists, as expert 

witnesses, from both Argentina and the United States, to exhume bodies for evidence of 

crimes.
603

  While the director and staff of the Granja claimed that individuals had died as 

a result of natural causes or of trying to escape, necropsies of the exhumed bodies showed 

otherwise, many having died a violent death.
604

  One of the bodies exhumed belonged to 

a 14-year old male.
605

  As a result of the efforts of CEJIS, Amnesty International, and 

other local human rights organizations, the Granja and other centers like it were closed 

and the Congress undertook to revise the vagrancy provisions under Bolivia’s police laws 

(La Ley de Policía de 1886).
606

   

Cases such as the Granja de Espejos and the work CEJIS does to obtain legal title 

to land for indigenous communities make CEJIS a good example of a first generation 

organization which has made the successful transition to a second generation, 

demonstrating a strategic understanding of the role of law in social transformation and 

structural reform.   

Two additional examples of the turn to law and legal projects in Bolivia are IFFI 

(Instituto de Formacion Femenina Integral) and OJM (Oficina Juridica para la Mujer) 
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located in Cochabamba, Bolivia.  Both are women’s rights organizations and both take a 

sophisticated legal approach to bringing about social reform and transformation for the 

benefit of women and adolescents in Bolivia.  Founded in 1981 and 1984, respectively, 

both explicitly recognize test cases and both are specialists in narrow issue-areas.  These 

organizations are concerned principally with violence and discrimination against women 

and children (and now increasingly with human trafficking) and with reforming a highly 

paternalistic society and judicial system where women’s issues are largely ignored.  As 

reported by an official with the municipality of Cochabamba, family violence cases, for 

example, often go unprosecuted and are often treated as minor offenses, if at all.
607

 

IFFI has a legal department which has three objectives, 1) the defense of human 

rights, 2) the empowering of women’s organizations and increasing the frequency of their 

social interaction and visibility (incidencia social), and 3) the transformation of public 

policies.
608

  With regard to women’s rights, according to IFFI, there are two problems, 

one at the social level, where attitudes toward women are negative, and one at the legal 

level where the problem is largely one of the failure of the justice system -- judges and 

other actors alike (like the police) -- to implement existing law.
609

  By using the legal 

system IFFI and organizations like it are able to make progress on both levels.  By 

initiating legal cases, women’s rights organization are able to instigate a process that 

attacks the origins of aggression and empowers women to advocate for themselves in 
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such a way that they de-victimize themselves (por un proceso de desvictimacion); at the 

same time they are able to educate judges and the legal administration.
610

 

Test cases are important to IFFI for the jurisprudence and precedents they 

generate.  IFFI was, for example, the only organization interviewed to have and provide 

internal documents formally discussing leading cases (casos emblematicos). According to 

an IFFI internal document, a caso emblematico is one that meets the following criteria:   

1) There has been a violation of the rights of a woman either through 

 omission, action, or by way of the wrongful application of the law,  

2) The case may be expected to create precedents (defined as, among 

others, the modification of norms, laws, or sentences, the consideration, 

incorporation and application of international human rights instruments, 

and the consideration, interpretation, weighing, and/or application by the 

Constitutional Tribunal of norms, laws, sentences, or dispositions of 

Bolivia or of international instruments),  

3) The case has potential media appeal, and  

4) The case has the possibility of affecting the circumstances of a 

collective of people (women, Indians), has the potential to alter the social 

order and the individual circumstances which resulted in the violation in 

the first place and has social repercussions (translation mine).
611

 

 

 An example of one emblematic case for IFFI was a case, Caso Bertha, where IFFI  

actually tried to avoid litigation due to the victim’s undocumented status in Bolivia (she 

is aMexican national married to a Bolivian), with three children.  After an attempt to get 

asylum for the victim, this particular case ended up in the legal system.
612

  The case is 

emblematic because the victim in question requested help from a number of state 

institutions and agencies and tried to denounce her aggressor (i.e, presento varias 

denuncias) on multiple occasions with no success; moreover, her status as an 

undocumented immigrant makes her doubly vulnerable, and the violence in this case was 
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extreme.
613

  In this particular case the, the additional trauma of state indifference added to 

what was already considerable psychological, physical, and sexual abuse.
614

  Because the 

state, including the judicial system, violated this client’s rights by its failure to act (14 

judges excused themselves from the case), IFFI, with the help of CEJIL, hopes to take 

this case to the Inter-American Court of Human Rights.  First, however, it must exhaust 

all possible domestic remedies and legal fora.
615

  The OJM, also in conjunction with 

CEJIL, has brought similar cases to the Inter-American Court and considers the 

exhaustion of domestic remedies as part of its strategy to get cases to the Inter-American 

Court where the State of Bolivia then becomes responsible for the failures of its legal 

system. 

 Like IFFI, the OJM also engages in public interest or impact litigation in both 

local and regional courts.  Here is another organization that explicitly recognizes and uses 

the caso emblematico. In the words of Elizabeth Cabero, an attorney with the OJM, their 

organization was a “pioneer” in impact litigation in Cochabamba and in Bolivia.
616

  In 

what oftentimes amounts to the “absence of the state” with regards to women’s issues, 

OJM brings cases to the local courts to provoke the legal system, “to get judges to think” 

and to force them to develop  legal doctrine.
617

  Whereas other organizations use direct 

action or political mobilization to effectuate change, the OJM sees its role as an 

organization that uses law and legal rules to achieve its ends.  Whereas organizations like 

the Asamblea, for example, are seen as “discursive/political” OJM sees itself as 
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“juridical/technical”.
618

  As noted by Montaño, Executive Director of OJM, the Asamblea 

was originally founded to operate along juridical/technical lines, but its objectives and 

methods changed, in part due to a change in philosophy, in personnel, and in part due to 

the fact that very few human rights organizations actually have lawyers familiar with this 

sort of legal work.
619

   

 Montaño characterizes the work that the OJM does as an effort to change attitudes 

and values which are not democratic but authoritarian.  Among other strategies, the OJM 

uses political actors’ own political opportunism to its benefit.  It is not good politics to 

further the marginalization of women and children and by embracing democratic and 

human rights reforms, actors, within and without the judiciary gain legitimacy and 

respect, political capital which they desire.  The OJM and other organizations use this 

strategy to their advantage.
620

   For the OJM, the mark of a “paradigmatic” case is one 

where the level of violence is particularly extreme, where the victim has faced 

considerable institutional obstacles, and where there is a justiciable case.
621

   

As noted by Dra. Maria Alvarez, laws do exist for the protection of women and 

children, as does jurisprudence on the topic of gender and discrimination.  Oftentimes the 

judges, however, are simply unfamiliar with the law and with the jurisprudence,
622

 as are 

the media.  Cases provide an opportunity to educate both.  It also gives Bolivian lawyers 

an opportunity to learn how to build test cases and to engage in strategic litigation.
623

  As 

already noted by Montaño, there are few in Bolivia who do.
624
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Interestingly enough, it was through a clinic offered by a women’s organization in 

Chile that Dra. Alvarez learned how to build, or armar, a paradigmatic case, like Caso 

Bertha.
625

  The Bertha Case and others like it, Alvarez explains, “allowed us to work and 

amplify the theme of gender within the legal system.  Judges feel pressure to do their 

work because it affects them personally in their job and these cases allowed us to see that 

in our Bolivian society it is possible to apply international norms regarding human 

rights.”  In another case, Caso Brisa, which had to do with the rape of a minor who was 

unable to access services, Alvarez and others were able to argue that the state had 

violated the minor’s right to health as a result of not being able to access those services 

which the state was suppose to provide.  In this particular case, which went to the 

Constitutional Tribunal, the case resulted in a positive declaration by the Ministry of 

Justice on the duty of the Bolivian government to provide medical and health services. 

Another particularly significant case is Caso MZ.  It was brought to the inter-

American court by OJM, CEJIL and CLADEM (Comite de America Latina y el Caribe 

para la Defensa de los Derechos de la Mujer), and is another significant example of the 

turn towards law and the highly technical and strategic use of law by women’s 

organizations in Bolivia to fight impunity and discrimination and thereby improve 

people’s lives and the quality of Bolivian democracy.  In this particular case the 

perpetrator of an especially egregious rape in Cochabamba was given a minor sentence of 

five years.  The victim requested an appeal, and on appeal the case was dismissed.  As a 

result and on the grounds of discrimination and lack of due process on the part of the 

Bolivian state, the case was brought to the attention of the Inter-American Commission 
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for Human Rights in 2000 and admitted in 2001.  In 2008 an amicable resolution was 

reached between MZ and the Bolivian State.  The result was that 1) Bolivia publicly 

recognized its responsibility in the MZ case, 2) Bolivia recognized the violation of rights 

that took place in the case of MZ, 3) Bolivia agreed to abide by the CIDH with regards to 

the rights of women, and 4) Bolivia promised to protect the rights of women 

accordingly.
626

  All were important admissions on the part of the Bolivian state and an 

important precedent from the perspective of women’s rights organizations in Bolivia. 

In Alvarez’s view, it is precisely because women’s issues are so difficult to 

address through the legal system that they should be addressed through the legal system.  

In her words, because cases of sexual violence “get lost” in the Ministerio Publico, “it is 

doubly important to work on casos emblematicos” because judges need the experience.
627

  

With regard to her own office, the Municipal Office of Gender and Generational 

Equality, Dra. Alvarez notes that where the office had been historically marginal, by 

taking initiative, by taking cases and recommending cases and educating the judiciary 

and others, and by showing a high level of professionalism, her office is now generating 

its own legitimacy and importance.
628

 

Some Preliminary Conclusions re the Bolivian Case 

Although Bolivia was one of the first countries in Latin America to take steps to 

try a former dictator, General Garcia Meza, and others for abuses committed while in 

office,
629

 the use of the courts for social and institutional change has never quite taken 
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root in modern Bolivia to the degree it has elsewhere in the region.
630

  Some attribute this 

in part to what former Bolivian president, Eduardo Rodríguez Veltzé, has termed a 

situation of ‘legal insecurity,’
631

 whereby “the [very] institutions of public order are seen 

as a threat to democracy” due to their “inability or unwillingness to adapt to the new 

democratic order.”
632

  Others have attributed it to a conscious turning away on the part of 

the largely indigenous, poor population from the elite dominated institutions of 

government.
633

  Yet others, to a very rational cost/benefit analysis on the part of potential 

system users to opt for a much quicker, familiar, cheap, and more effective tactic to 

obtain desired objectives; namely, direct action, usually in the form of street protests or 

mobilizations, blockades, or hunger strikes.
634

  Others still, to a rejection of law and its 

institutions by a radical left, which has always had a relatively strong presence in Latin 
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America, especially after the Cuban Revolution.
635

  Whatever the case, in Bolivia there is 

a deep distrust of politicians, of the institutions of government, and anything affiliated 

with them, which – given rampant corruption and discrimination – is not unjustified.
636

  

An important question, therefore, is whether Bolivia can overcome its most 

problematic internal contradictions through constructive forms of resistance in such a 

way that the country can progress and govern itself in a productive, self-sustaining way 

without surrendering, for lack of a better word, its soul.  Can Bolivia’s democracy be 

more inclusive than not?  Can oppressed classes attain social emancipation and 

transformation by rejecting the dominant paradigm entirely, or must they work from 

within it as well?  As noted in Chapter One, law and institutions provide arenas for 

transformative politics and, as such, encourage efforts to engage rather than reject - the 

idea being, as noted by one Bolivian interviewee, that to “pressure the system, you have 

to enter the system.”
637

 

Bolivia is a different creature in comparison to Argentina and as such the 

conditions under which a tradition of public interest litigation and legal mobilization 

might evolve in Bolivia are different from those in Argentina, despite shared histories of 

oppression under military governments.  As noted by Monica Bayá of AIPE (La 

Asociación de Instituciones de Promoción y Educación), understanding Bolivia’s colonial 

period is essential to understanding its conflicted democracy.
638

  For Bayá, the same 

power structures evident during colonial times (rich, paternalistic elites, marginalized 
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pueblos originarios, extractive politics and economics, slavery and debt peonage, etc.) 

have reproduced themselves in politics and society today.
639

  In Bayá’s words, “Bolivia 

was born with a very strong colonial burden and this has projected itself through time 

(translation mine),”
640

 such that there are “two Bolivias,” alto y bajo, the high and the 

low.
641

  For many of the disenfranchised and marginalized, therefore, “no hay 

institucionalidad,
642

 es solo un elemento de dominacion mas,” that is to say, there is no 

institutionality, only one more element of domination.  For some, this clash with the 

West, which often occurs within Bolivia, is an attempt to hold on to a uniquely Andean 

Cosmovision.
643

   

For those who hold this view, one of the objectives of working through the legal 

system, is to “reopen the normative order”
644

 to make democracy more inclusive. 

As their history shows, whether it be against the Spanish Crown,
645

 landed elites,
646

 or 

foreign capitalists,
647

 Bolivians are accustomed to standing alone, to standing in 

opposition, to resisting injustice and imperialism when they find it -- internally or 

externally, perceived or actual -- and are generally proud to be quite vocal about it.  In 

many ways, theirs is a culture and identity of perseverance and resistance.  Many 

Bolivians feel that the Bolivian state itself has at one time or another embodied the 

interests of all three (Crown, elites, foreign capitalists) over those of the Bolivian people, 
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the result of which has been a highly distrustful population, parts of which are or have 

been in perpetual opposition to the Bolivian state.
648

   

Bolivians have resisted in one way or another for so long, one could say that 

resistance has become a part of the national character.
649

  Indeed, Bolivia is a country 

plagued by internal contradictions and multiple points of contention (such as culture, 

race, and ideology), often exacerbated from without, which on the one hand threaten to 

tear it asunder and on the other are symptomatic of an existential confrontation, wherein 

one form of existence (capitalist, western, neoliberal, colonial) competes with another.  

Resistance, when called for, may be necessary, but as a show of force, it can also be an 

overly destructive, blunt tool.  Some civil society organizations in Bolivia still think of 

the state and any institution associated with it, as something to be opposed.  The state and 

state power, and by extension the legal system, are not seen as areas to be approached or 

contested; rather, they are to be rejected – a philosophy or approach which militates 

against a strategy like public interest litigation.  As noted by Julieta Montaño of the OJM, 

this may be what happened to the Asamblea Permanente de Derechos Humanos.  From 

its position of resistance, it lost its equilibrium and became a political instrument, thereby 

losing its professional rigor.
650

   

Just as problematic as the distrust of governmental institutions by the public 

(something not unique to Bolivia
651

), has been the apparent inability of local, law related 

organizations and NGOs to leverage their position for strategic, coordinated activity 
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through the courts after the return of democracy in 1982/85 and after the constitutional 

reforms of 1994.  The evidence suggests this is slowly changing.  To date, efforts at legal 

reform in Bolivia have come primarily from above and without,
652

 largely in the form of 

constitutional reforms and support from bilateral and multilateral donor agencies, 

including USAID (United States Agency for International Development), the IDB (Inter-

American Development Bank) and the World Bank, to mention a few.
653

   

On the whole, these efforts have not been fully successful because on the one 

hand the institutions of government have been discredited for so long and, on the other, 

the reforms aim almost entirely at restructuring only the “upper echelons” of the judicial 

system (such as the Constitution, the Supreme Court, Constitutional Tribunal, Ministry of 

Justice, and Judiciary Councils), while paying scant attention to actual “system users” 

and lower level administrators.
654

  Given the historic distrust of outsiders and elites by 

many Bolivians, such strategies – at least standing alone – are likely to fail or simply 

muddle on because they lack popular legitimacy and because their effects are practically 

imperceptible and, often times, wholly irrelevant or alien to the public at large.
655

 

An evaluation of the World Bank’s Bolivia Judicial Reform Project of 1995, for 

example, notes with regard to Bank-sponsored outreach programs that: 

  The range of participants in such meetings usually has been 
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  limited to groups with a vested interest in the judicial system 

  in its current form.  Groups such as indigenous confederations, 

  public interest law groups, or environmental groups, who represent  

  important users of the court system, have by and large not been  

  invited to Bank-sponsored meetings on prospective judicial reform 

  projects.  Indeed, many such groups do not even know a project  

  is underway once it has begun . . . [as a result] few if any of the  

  projects financed to date has managed to generate sustained momentum 

  for in-depth reform of the judicial sector . . . [they have, in other 

  words, failed to engage] the public imagination or [alter] citizens’ 

  relation to the judiciary in any basic way.
656

 

 

What Bolivia lacks, according to the study, is a “practical methodology for 

broadening [and initiating] public participation” in the judicial system – a practical 

methodology of a kind that not only invites a broader cross-section of the public 

participate in reform efforts, but also of a kind that strives to be more strategic and 

coordinated in its use of the system, rather than purely in opposition to it.
657

   

Given the very few incentives the judiciary and other entrenched political actors 

have to change the status quo and in the face of structural stagnation and fragmentation, 

actors interested in positive social transformation are beginning to consider that 

institutional success must be instigated or at least complemented from without and below, 

hence the turn towards the law instead of away from it as might be expected.  The 

examples given in this chapter provide evidence that the process of turning towards the 

law and the pursuit of public interest litigation and legal mobilization in Bolivia is not 

only occurring but that it is experiencing some success.   

 How the four models relate to Bolivia is less clear than in the Argentine case, on 

the one hand because the Bolivian case is less far along in its development of a tradition 

of public interest litigation and, on the other, because the Bolivians did not share the 
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same influences with the Argentines.  In Bolivia, however, we do have evidence in the 

early first generation of the use of law and legal mobilization along the lines of a protest 

model as out lined by Jules Lobel.  In the second generation, moreover, we see in 

particular issue areas a combination of the structural reform model (as is the case the 

Granja de Espejos Case) and the experimentalist model, as best exemplified in the work 

of women’s organizations in Cochabamba and CEJIS in Santa Cruz. 

To the extent that organizations in Bolivia are still confronted by a judicial system 

that is fraught with its own obstacles, the focus of Bolivian efforts is still largely at the 

stage of bolstering and educating its judiciary, whereas the Argentines, though they still 

have an eye to primary effects have now started to focus on secondary effects.  The 

second generation in Bolivia, as in Argentina, also added tools to its legal arsenal as a 

result of the 1994 Constitutional reforms, offering more incentives to turn toward the law 

to achieve desired ends, despite having new legal reforms received with mixed feelings.  

In particular, Bolivians stress the need for implementation of already existing legal norms 

in addition to the creation of new ones. 

Both cases, the Argentine and Bolivian, confirm the existence of a general public 

law model and that innovation and experimentation at both primary and secondary levels 

is perhaps the best overall model, especially in newer democracies.  Evidence from both 

Bolivia and Argentina suggests that those organizations that focus on the 

professionalization and legal-technical aspects of public interest litigation are more 

successful than those that do not, suggesting that Bolivian actors in particular might do 

well to explore further the public interest law and litigation literature so as to inform their 

strategic efforts.  While Argentines have benefitted in part from regional efforts to grow a 
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public interest law culture, Bolivians have not had the same experience and have 

benefitted from external influences to a lesser extent.  Despite its status as a case least 

likely to show a turn towards the law to achieve social change, however, there is 

significant evidence from Bolivia to show that this is precisely what is taking place.   
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Chapter Six:  Conclusions 

The cases of Bolivia and Argentina are instructive on a number of levels with 

regard to the use of law and legal tools in social transformation and the quality of 

democracy.  Using Argentina and Bolivia as case studies, I have shown that the turn 

toward public interest litigation and legal mobilization taking place in Latin America 

today is indicative of a belief in the idea that law and legal tools hold significant promise 

for promoting social and institutional development in countries struggling with 

competing democratic and authoritarian impulses,
658

 and that the turn towards law and 

courts as a form of social participation can be taken to be at the very heart of resisting the 

authoritarian impulse present in all societies, whether the resisters themselves are 

victorious in the short term or not.
659

  The pursuit of public interest litigation in both 

countries points to innovative developments in the use of law by actors intent on 

changing their communities for the better, not only through limited change, but through 

long-term structural change, even under less than optimal conditions.  I argue, this turn 

towards the law and, in particular, the pursuit of public interest litigation, especially 

under difficult conditions, is a testament to those who understand the incredible power of 

law and legal rules to shape societies and how they develop.   

These are interesting times for examining civil society organizations and their 

relationship to legal institutions in Latin America.  More properly said, these are critical 

times to the extent they are formative times, especially in countries, such as Argentina 
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and Bolivia, where the rules of the political game are literally up for grabs, as are the 

scope of institutional power, questions of standing (i.e., who counts), and the very 

substance of law.
660

  As noted by Javier Couso, Latin America has seen a “remarkable 

shift towards law and legality among the region’s progressive groups over the last 

generation, which only thirty years ago regarded law and the courts not as an instrument, 

but as an obstacle to social change.”
661

  Though law has always played an important role 

in the social fabric of Latin America, prior to the transitions of the 1980s and 1990s it 

was more often than not associated, to use de Sousa Santos’s terms, with regulation.  That 

is to say, it was associated with state oppression rather than with liberation.  This is now 

changing due in large part to the ability of organizations to adapt to new democratic 

circumstances and to take advantage of the legal and intellectual tools the transitions to 

democracy and constitutional reforms of the 1980s and 1990s provided. 

The last few decades have seen considerable investments of time and money in 

judicial reform efforts in Latin America from above and without, but with fewer returns 

than anticipated, particularly for those who have been marginalized.  Local efforts at 

legal mobilization and public interest litigation aimed at deliberately impacting not only 

society but also the institutions of government have been and can be seen as especially 

significant in less established democracies as they undertake the move toward a more 

inclusive democracy, because as participatory, dialogic processes, these efforts seek to 

minimize marginalization.  The data indicate that these should not be seen as alternative 
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efforts or as somehow outside the norm, but rather as the normal workings of a more 

fully engaged citizenry with its institutions of government and vice versa.  It is through 

the work of actors in fragile democracies and their pursuit of public interest litigation and 

legal mobilization even under the worst of conditions that we in established democracies 

are witnessing the rise of law as a dialogic and creative process capable of stabilizing and 

reinforcing democratic institutions. 

It is this shift towards law as process with which this study is concerned and 

which Argentina and Bolivia illustrate so well.  Though the institutions of newer 

democracies may not be as well-established as those of other countries and though their 

judiciaries and legal customs may lack some of the advantages cited by Abram Chayes, 

such as deep professionalism and a non-bureaucratic nature, there is no reason why these 

elements cannot be developed over time in part through legal mobilization and structural 

suits as envisioned by Fiss, of protest, as envisioned by Lobel, and of tactics of de- and 

re-stabilization as envisioned by Simon and Sabel.
662

   

Though legal suits and efforts at legal mobilization themselves may not always be 

successful in a traditional sense, Jules Lobel is correct to point out that there are a number 

of benefits to legal mobilization and public interest litigation beyond what a narrow 

definition of success allows.  Legal mobilization and public interest litigation are, as 

Frances Zemans might phrase it, forms of public power that ought not to be neglected.
663

  

As observed by Paola Bergallo by way of the example of Argentina, public interest 

litigation, especially under an experimentalist model, has the potential to provide 
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substantial benefits for a “country’s process of democratic transition” and the 

“strengthening of its institutions,”
664

 especially as it moves out of a narrow human rights 

context to a broader focus on social, economic, and cultural rights and issues.
665

  In 

examining contemporary cases on the right to health, for example, Bergallo highlights the 

potential benefits of a experimentalist regime in Argentina, among them increased 

institutional capacity and legitimacy for the judiciary.
666

   

Among other benefits, legal mobilization and public interest litigation help to 

improve upon the quality and depth of a democracy, particularly in post-authoritarian 

societies.  As a cooperative effort between and amongst a variety of actors and 

institutions, legal mobilization helps to “establish a much more fluid community of legal 

discourse,” while undermining the “very rigid positivism that in many cases again has 

been complicit and collaborative in highly repressive situations; [for] by reaching outside 

of [traditional state institutions, legal mobilization] helps disaggregate the state . . . [while 

strengthening] . . . the legitimacy and independence of the judiciary.”
667

  As Paolo 

Carozza suggests, this “makes it difficult for governments to claim and to enforce a 

monopoly on the articulation of the moral truths of their society and of their culture.”
668

  

Carlos Nino might call this the “epistemic” quality of democracy.  

While Bolivia and Argentina explicitly embraced legal means to help mark a 

rupture with the past and embrace democracy, advocacy groups in Bolivia do not as 

readily self-identify as organizations that have some specialization in law or public 

interest litigation, as such.  Although there are organizations that do engage in efforts that 
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look a lot like public interest litigation and mobilization, they do not necessarily use the 

language of public interest litigation and legal mobilization.  CEJIS, OJM and IFFI are 

exceptions, as may be CLAIP.
669

  While other groups do embrace the use of law and legal 

cases, many are not at a developmental stage where they have articulated a clear, 

collaborative strategy or statement of policy whereby the transformative, democratizing 

aspect of public interest litigation, as such is formally recognized and elaborated upon, to 

the extent similar organizations, like CELS, have in Argentina.  All interviewees in 

Bolivia did, however, see their work as somehow contributing to the deepening of 

democracy.
670

   

My findings, based largely on interviews and other data collected while in the 

field in La Paz, Sucre, Cochabamba, and Santa Cruz, suggest that the Bolivian case both 

supports and amplifies the Argentine findings.  On the one hand it forces us to critically 

reexamine and rethink conventional categories and concepts, such as “democracy,” “rule 

of law,” “institutionalization” “state” and the like; on the other, it highlights the latent 

potential of legal mobilization and public interest litigation to contribute to the 

institutionalization of a rich and plural democracy, based on local customs, values, and 

indigenous forms.   

Though arguably a majority of Bolivian actors have yet to (re)think the use of 

courts and public interest litigation as strategically or broadly as their Argentine 

counterparts,
671

 and though they face various obstacles when they do attempt to do so, 
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such as high litigation costs, barriers to access and a deficit of knowledge,
672

 there is 

evidence of a variety of initiatives that – if properly and popularly imagined and 

supported (as they have been in Argentina) – could very well be instructive in developing 

a highly sophisticated and effective tool, amongst others, for legitimate systemic change 

and for strengthening the state and its institutions while nonetheless checking it, rather 

than contributing to its further deterioration.
673

  That is to say, for embracing both law’s 

emancipatory and regulatory potential, or alternatively its stabilizing and transformative 

potential, as indicated by the transitions to justice literature.
674

 

Throughout his years of work as law professor, attorney, and champion of public 

interest mobilization, even under the least auspicious of circumstances, Jules Lobel has 

come to three conclusions which serve us well.  One is that success and failure are “not 

mutually exclusive, clear-cut opposites but [rather] are intertwined in a dialectical 

tension,” as exemplified by the number of cases that lose in court, but succeed in 

contributing to the success of social movements.
675

  Quoting Emerson, he notes, “entire 

success, such as it is, is composed of particular failures.”
676

  Second, that success and 

failure cannot and should not be measured by their short-term consequences; that success 

and failure need to be redefined temporally, “recognizing that victory or defeat can be 
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understood only historically;”
677

 and, third, that success and failure need to be radically 

redefined. 

According to Lobel: 

Instead of measuring success and failure in terms of achievements, we 

should view success as the living out of values, persistence in the face of 

great odds, and the strength to stand up for principle even when defeat 

seems inevitable.”
678

  

 

The crucial move with regard to the nascent efforts we see at work in new 

democracies is to recognize that their early success “lies in the realm of process, not 

[necessarily] substantive outcomes.”
679

  The Argentine and Bolivian cases indicate that 

though societies have suffered through periods of considerable dislocation, some can yet 

find their way to not forgetting the past, while embracing the future in constructive ways.  

For our purposes, these are interesting cases because they reveal a very human, dynamic 

legal process engaging efforts at democratization, accountability and ethical principle -- 

as it turns out in some instances successfully -- even in the grimmest of circumstances. 

Contribution to the Field 

 By way of the cases of Argentina and Bolivia, this dissertation accomplishes a 

few objectives.   

First, it shows how the pursuit of public interest litigation and legal mobilization 

are viewed by some actors as conducive to positive social change on a number of levels.  

On the one hand these processes can be used to leverage power in extreme circumstances, 

on both a societal and institutional level; on the other, they have the potential to make 
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democracy more rather than less inclusive particularly in post-authoritarian societies.  

Public interest litigation and legal mobilization have the potential to make unresponsive 

secondary institutions more responsive, as seen, for example, in the Viceconte and 

Granja de Espejos Cases, as well as the potential, as seen in both the Argentine and 

Bolivian cases, to make judiciaries (one of the primary institutions of government) better, 

more responsive and independent.  At the highest level, this is reflected, among other 

ways, in the Argentine Supreme Court’s use of international human rights law and in the 

work of the Bolivian Constitutional Tribunal, which sees cases brought to it as a way to 

distinguish itself from the Bolivian Supreme Court.  At the most basic level, this is 

reflected in facilitating access to services for a victim of rape and in educating the 

judiciary on the law with regard to domestic violence and rape. 

As noted by Ruti Teitel, the situation is one of flux; in one moment or during one 

period courts may be responsive, in another not particularly.  Moreover, within any 

particular system some courts may be more or less responsive than others and more or 

less responsive to particular issue areas.  In countries with fragile institutions, if 

judiciaries want to bolster their legitimacy, taking public interest litigation cases is one 

way to do that.  If they are recalcitrant, public interest litigation can nonetheless provoke 

them into action.  Either way, increasingly legal actors and activists in both Argentina 

and Bolivia see public interest litigation and legal mobilization as a means to access 

power and effect change.  As such these are important processes because they are useful 

and legitimate tools. 

Second, by placing the cases of Argentina and Bolivia within a public interest 

litigation framework, this study illustrates how the different models of public interest 
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litigation, as outlined in Chapter Three, are reflected in the public interest litigation and 

legal mobilization efforts currently underway in both Argentina and Bolivia, though to 

varying degrees in each.  More than reflected, it suggests that if the actors currently 

undertaking these efforts can make intentional use of the models discussed, it is likely 

their efforts might become more strategic yet.  As noted by Chayes, by situating these 

case studies in a public law context, we can see how legal systems respond to changing 

social and political conditions and then how actors use those changing conditions to their 

advantage.  As societies become more “regulated” and law itself becomes more public, 

law and legal processes, amongst them public interest litigation and legal mobilization, 

change in response to systemic changes.  It becomes a question then of how actors 

operating within those systems simultaneously adapt to and change their own conditions.  

As previously noted, law is at once constitutive and constructivist.  The turn towards law 

in both countries bears this out. 

 Third, this study traces the development of the modern day tradition of public 

interest litigation through two generations in one ‘most likely’ case (Argentina) and in 

another ‘least likely’ case (Bolivia) in an effort to show that the turn towards law has 

emerged under varied conditions.  While much has been said about the Argentine case, it 

has not been entirely exhausted by way of a public interest litigation perspective as that 

perspective is still underway, nor has the Argentine experience been traced through two 

generations.  While we readily recognize the existence of a public interest litigation 

perspective in the second generation, especially in Argentina, this perspective was 

certainly not explicit in the first generation.  That the impulse to use law was present in 

the first generation says something important, if not necessarily quantifiable, about the 
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way people use law in difficult circumstances where resources are hard to come by.  It 

says something too about human inclinations in difficult times and an inclination towards 

the use of law and notions of fair play and justice, ideals which were then made manifest 

during the second generation in significant ways.   

The example of Argentina is particularly important because it best illustrates how 

an initial reaction to one particular set of social conditions can then be grown over the 

long-term to create a different set of social conditions, making the effort at once objective 

and subjective, intentional and reactive, an effort to build a better society and a better 

democracy in light of lessons learned.  It is a principled effort and to the extent that 

Argentines have just now reached a stage where they can begin to talk recognizably about 

structural remedies, structural suits, and experimentalist models, it is indicative of a 

certain level of accomplishment since the days of filing habeas petitions during the Dirty 

War.  The story continues and it is instructive to see how and why it continues.  The 

Bolivian case is similar, if less explicit. 

 Lastly, this study provides data we did not have before.  It provides a foundation 

for future research in a promising field, particularly with regard to Bolivia where efforts 

at public interest litigation and legal mobilization as we understand them in their modern, 

more sophisticated form are just now underway.  The Bolivian case is diffuse because 

Bolivia is diffuse.  There is no centralized tradition of public interest litigation there yet, 

no unified national dialogue, no journal on public interest litigation and no ties to a strong 

public interest litigation tradition elsewhere, as there is in Argentina.  Bolivia is an ideal 

case study for researchers interested in exploring the way public interest litigation is 

evolving under social conditions very different from our own.  To diminish the value of 
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such a case would be to ignore the richness to be found in socio-legal processes and to 

ignore the data that do exist. 

 Finally, there are a number of issues worthy of exploration that were either not 

within the scope of this study or have yet to reach the stage of development where they 

can be studied.  Among the former, is the internationalization of public interest litigation 

and legal mobilization; that is to say, the use of international law and transnational legal 

efforts to effect social and legal reform.  Organizations like CEJIL, Centro por la Justicia 

y el Derecho Internacional, for example, exist for just that purpose.  CEJIL is a regional 

organization dedicated to the defense and promotion of human rights through litigation 

before the Inter-American Commission and the Inter-American Court of Human 

Rights.
680

   

Exhausting domestic legal remedies is one way to apply pressure from without to 

a recalcitrant state legal system and has been important to the efforts of both Argentine 

and Bolivian organizations in their efforts to use the law to transformative ends.  In the 

words of one Bolivian interviewee, some legal cases (acciones) are known as an acciones 

cinicas or cynical actions because they are brought to a domestic court knowing full well 

one will lose, but knowing too that a loss may get a client all the closer to a regional or 

international legal forum, like the Inter-American Court of Human Rights.  Both the OJM 

and the Defensor del Pueblo in Bolivia made reference to this.
681

  In the case of 

Argentina, numerous cases were brought in other countries on behalf of victims of the 

Dirty War who had dual-citizenship as another way to try to obtain convictions or to 

pressure the Argentine government to hold human rights violators accountable.   
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In both Bolivia and Argentina, another area of research which was beyond the 

scope of this project, but which is worthy of its own study is the office of the Defensor 

del Pueblo.  As a quasi-governmental office or national human rights ombudsman, the 

office has a hybrid status, at once independent and yet part of the government.  Some 

non-governmental organizations and groups find the Defensor’s position troubling.  On 

the one hand they feel they cannot trust the office of the Defensor to be fully 

independent; on the other, they worry that it is usurping a role which rightfully belongs to 

civil society organizations, thereby leaving civil society in a more vulnerable position.  

The Defensor has had some success in cases dealing with HIV, renal insufficiency, right 

to life, protection for mothers and pregnant women, right to health, and the right to 

work.
682

   

Another concern of actors in both Argentina and Bolivia was the lack of data 

regarding public interest litigation or a mechanism for systematizing and classifying data 

or a framework to know what data to collect.  The groups I interviewed ranged from 

primitive to sophisticated in their ability to maintain data; but for the most part any such 

base de datos was difficult to come by, especially in Bolivia.  Remedying this is high on 

the priority list of most organizations.  At the time of my interviews, many organizations 

were having internal conversations regarding this issue.  

Catalina Smulovitz and Enrique Peruzzotti, two Argentine scholars writing on 

horizontal and vertical forms of political accountability, ground public interest litigation 

and legal mobilization, or what they call legal petitions, in the democratic accountability 

literature and refer to such efforts as one kind, among others, of “societal mechanisms of 
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accountability,” or “alternative forms of control that rely on citizen actions and 

organizations,” “non-electoral, yet vertical, mechanism[s] that enlarge the number of 

actors involved in the exercise of control.”
683

  Where the public interest litigation 

literature meets the accountability literature, is also another area worthy of inquiry.   

Though I resist the notion of calling public interest litigation and legal 

mobilization alternative forms of control,
684

 I do agree -- given the increasing resort to 

and need for societal mechanisms of accountability by various sectors of society in the 

democracies of Latin America and elsewhere -- that students of politics disregard legal 

and law related societal mechanisms of accountability at their own risk and to the 

detriment of the democracy scholarship.  Along with Javier Couso,
685

 Smulovitz and 

Peruzzotti note that in recent years there has been a shift towards the courts and legal 

mobilization both in terms of judicial claims initiated in regular courts and in the number 

of NGOs that have arisen with the explicit purpose of “using the law as an instrument to 

make public institutions accountable.”
686

 

Smulovitz and Peruzzotti demonstrate how social accountability mechanisms, by 

way of “legal petitions” perform a number of helpful actions.  Among others, they 

“expose and denounce” offending institutions by extracting reputational costs,
687

 thereby 

unmasking the deficits of horizontal agencies (such as legislatures and judiciaries) by 

producing real victims, wrongdoers, and damages.
688

  As a result, they claim, offending 

institutions are brought under the watchful eye of the public, thereby forcing public 
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officials to be informed and conversant on issues surrounding the wrongdoing in 

question.
689

   

Social mechanisms of control, claim Smulovitz and Peruzzotti, can also affect the 

function of horizontal mechanisms of accountability by encouraging the “establishment 

of parallel ‘social watchdog’ organizations that monitor the performance of specific 

public agents or offices,”
690

 which in turn can themselves become institutionalized and 

part of the accountability framework (e.g., CELS, Abuelas in Argentina; CEJIS, OJM in 

Bolivia).
691

  Third, they claim social mechanisms of accountability, as mentioned already, 

give actors who might otherwise not be heard a voice by giving them a direct avenue to 

institutions such as the judiciary and legislature, where on other occasions and in other 

fora they would surely be ignored.
692

 

Indeed, Smulovitz and Peruzzotti, citing Zemans, claim that legal mobilization 

and legal petitions are in fact an example of democratic action par excellance: 

  Since legal petitions must be responded [to] by state authorities, successful  

legal petitions advance[d] by individuals or association[s] allow [such  

actors] to use the state coactive [sic] powers to pursue their interests.  For 

these reasons, some authors have argued that legal mobilization can be  

considered the paradigmatic form of democratic participation . . .  legal 

petitions, legal mobilization (individually or collectively  

engined [sic]) could lead to the activation of horizontal mechanisms of  

control.
693

 

 

We might look upon the pursuit of public interest litigation, therefore, not only as 

a mechanism of social control, but as a source of public power to be used strategically to 

improve upon the quality of a democracy.  Developing democracies, like Argentina and 

                                                 
689

 Ibid., 4. 
690

 Ibid., 4. 
691

 Ibid., 4. 
692

 Ibid., 4. 
693

 Ibid., 8. 



174 

 

Bolivia precisely because the rules of the game are unsettled, provide us with an 

opportunity to explore the development and potential of law and democratic institutions 

in new and interesting ways and to test the validity of existing public law models under 

different conditions.  

As such, it is fitting to conclude with a quote by with Frances Zemans, writing in 

1983, on the neglected role of law in political systems: 

An interactive view of the law that acknowledges the universal availability 

of government power to the citizenry has important implications for 

socialization in a democratic society.  Neglect of legal mobilization as a 

form of political participation is both a result and a part of the skew in 

political socialization toward the obligation of the citizen to obey the law.  

Such an orientation to the law is unidirectional (from state to citizen), and 

presents the law as merely a mechanism for social control . . . an 

interactive approach to law dictates the promotion of a legally competent 

citizenry as essential if public aims are to be realized in a system in which 

the implementation of public policy is highly dependent upon mobilization 

of the law by individual citizens.  It is time for researchers to broaden their 

scope and not to be bound by the respondents’ awareness of the “political” 

nature of their acts.  To do otherwise causes us to remain victims of the 

traditional view that separates law and politics and leaves unexplored the 

area of interaction between citizens and the state.
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