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What are the causes and consequences of judicial empowerment? What motivates 

the political decision to delegate authority to independent judiciaries, and what explains 

the subsequent behavior of these institutions? Going against current trends in 

comparative judicial politics, this dissertation answers these questions by taking ideas 

seriously. Dominant accounts of judicial empowerment and behavior associate the 

emergence of rights protecting judiciaries with the actions of powerful political actors 

concerned with the protection and promotion of their political self-interests. In contrast, 

my analysis of Brazil and Colombia links the emergence of such institutions to the 

actions of groups and individuals who subscribe to the principled belief that courts should 

focus their efforts on the protection and promotion of constitutional guarantees. These 

ideational carriers use their resources to convince institutional designers of the suitability 

of their proposals, and exert powerful influence over the institutional outcome of 

constitutional transitions. These actors also influence the actions of newly empowered 

courts to the extent that they are able to entrench their ideational allies on the bench 
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during the uncertainty of the transition. These findings contradict the arguments that 

judicial empowerment is designed to weaken electoral opponents or to insulate the 

political process from popular pressures, and that judges are rational-strategic actors 

whose main concern is to protect their institutional integrity. 
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CHAPTER 1: INTRODUCTION 

This dissertation analyzes the political origins of judicial activism. More 

precisely, it identifies the conditions under which we should expect the emergence of 

rights-protecting high courts by exploring the relationship between the institutional 

choices of office holders and the exercise of judicial authority. The justification for this 

“regime politics” (see Gillman 2004) approach to the study of judicial politics is simple: 

courts are created, staffed, and maintained by elected officials. Accordingly, in order to 

fully understand the behavior and impact of courts in democratic systems of government 

we must uncover the political foundations of judicial power (Graber 2005). 

The relationship between the objectives of politicians and the exercise of judicial 

authority has been more fully analyzed in the American context (e.g. McMahon 2004; 

Peretti 1999; Whittington 2007; Keck 2004; Lovell 2003; Gillman 2006), but has also 

influenced comparative scholars writing about democratic, democratizing, and 

authoritarian regimes (e.g. Hirschl 2004; Belge 2006; Ginsburg and Moustafa 2008). This 

dissertation builds upon these works by comparing Brazil and Colombia, two countries 

that underwent similar processes of constitutional reform that led to markedly different 

experiences with judicial authority. After their respective constitutional transitions the 

Brazilian Supreme Court refused to embrace powers that would allow it to become an 

effective promoter of constitutional rights, whereas the Colombian Constitutional Court 

took on a rights-promoting role. My research shows that these outcomes reflect distinct, 

yet deliberate political choices about the shape and composition of high courts that had a 

direct influence on the post-transition behavior of these institutions. 

In identifying these causal relationships this dissertation also contributes to a 

growing literature on the impact of ideas on institutional and behavioral outcomes. Many 
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scholars working under the banner of rational-choice theory have argued that power-

distributional considerations motivate judicial designers and judges alike (see Hirschl 

2004: 31-49). According to such rational-strategic accounts because courts function as 

constraints on governments we should not expect politicians to willingly empower judges 

in the absence of uncertainty over future electoral outcomes. Politicians, in other words, 

only empower judges when they see courts as insurance mechanisms against future office 

holders (e.g. Ginsburg 2003; Finkel 2008). Conversely, given judges’ own power-

distributional concerns we should be able to predict judicial behavior through an 

assessment of the institutional and structural constraints surrounding courts at any given 

point in time (e.g. Vanberg 2001).  

In contrast to these arguments, this study shows that narrow assumptions of 

interest cannot fully explain the Brazilian and Colombian cases. Rather, my research 

suggests that order to fully understand judicial empowerment and the subsequent 

behavior of judicial institutions we have to incorporate the role of ideas into the analysis. 

My findings show that politicians are often motivated by ideas regarding the proper 

institutional structure for their countries, and that when judges make decisions they often 

do so according to ideas about what role courts should play in democratic systems of 

government. Ideas, and not narrow concerns over power-distributional issues, have been 

the primary determinants of judicial empowerment and behavior in Brazil and Colombia. 

DEFINING A CONCEPT: IDEAS IN POLITICAL ANALYSIS 

Ideational analyses in political science have enjoyed a revival in the last decade or 

so, but there is no single clear definition of what an idea entails and scholars often fail to 

provide one (Campbell 2004: 93). As Tannenwald (2005: 14) writes, “One difficulty in 

studying ideas is that there are many types of them. They include policy prescriptions, 
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norms, principled beliefs, cause-effect beliefs, ideologies, shared belief systems, and 

broad worldviews.” In this dissertation I use the term idea to mean principled belief. As 

Goldstein and Keohane (1993: 9) put it, principled beliefs are ideas that help individuals 

distinguish right from wrong, proper from improper, and assist in the translation of 

broader doctrines into road maps for human action. Principled beliefs, for example, might 

include the notion that slavery is immoral, or that governments should provide a safety 

net for the poor. Principled beliefs, in other words, provide a normative foundation for 

actors’ goals and validate their actions towards the accomplishment of those goals. As 

such, they are distinguished from broad worldviews or ideologies as well as from causal 

beliefs about what outcomes to expect from different actions. 

This is not to say that principled beliefs do not work in tandem with worldviews 

and causal beliefs. In fact, they often have to be justified in terms of broader ideologies, 

even though ideologies might be vague enough to accept quite dissimilar or conflicting 

behavior (Goldstein and Keohane 1993: 9; also Berman 1998: 20-21). For example, 

subscribers to political worldviews such as Liberalism might include individuals who 

hold the principled belief that torture is wrong as well as those who think that the torture 

of an individual is acceptable in order to protect the community. Similarly, causal and 

principled beliefs are intertwined because the latter inform individuals of the goals they 

should pursue, and the former identify the means through which to accomplish them. In 

the pages and chapters that follow any reference to these alternative types of ideas will be 

made explicit. Nonetheless, for the sake of analytical simplicity this dissertation will 

focus the analysis on ideas as principled beliefs. 
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JUDICIAL EMPOWERMENT IN BRAZIL AND COLOMBIA: 
SIMILAR CONTEXTS, DIFFERENT OUTCOMES  

Many Latin American countries first established judicial review in the 19th 

century (Clark 1975; Gargarella 2005: 21). Colombia, for example, granted limited 

powers of constitutional interpretation to its Corte Suprema de Justicia (SCJ) in 1886. 

Five years later, Brazil’s first republican government created a Supremo Tribunal Federal 

(STF) in the image of the American Supreme Court. Like judicial institutions elsewhere 

in the region, however, these courts remained aloof from broader debates regarding rights 

and their enforcement for most of the 20th century. During the so-called third wave of 

democratization, however, Brazil and Colombia underwent constitutional transitions that 

greatly increased the potential for judicial involvement in the protection and promotion of 

constitutional guarantees. Specifically, constituent assemblies in these countries drafted 

documents that enumerated negative and positive entitlements, assigned social 

obligations for the state, and created new legal mechanisms of judicial control over 

constitutional interpretation and of rights protection. 

First, the constitutions of Brazil and Colombia enumerate long lists of 

entitlements that go beyond the negative rights associated with Liberal constitutionalism. 

Title II of the 1988 Brazilian Constitution, entitled “Fundamental Rights and 

Guarantees,” is divided into five chapters that list an amalgam of individual, collective, 

political, labor, and social rights such as the right to health and education. Similarly, Title 

II of the 1991 Colombian constitution, “Of Rights, Guarantees, and Duties,” is divided 

into five chapters that also include social rights as well as environmental rights. For the 

sake of comparison it is worth noting that the Brazilian and Colombian bills of rights 

have more than 5000 and 6200 words, respectively. The American bill of rights, in 

contrast, does not exceed 500 words. 
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Second, these constitutions also enunciate the responsibility of the state in 

guaranteeing the fulfillment and enjoyment of these rights. According to the preamble of 

the 1988 Constitution Brazil is a “democratic state destined to safeguard the exercise of 

social and individual rights, liberty, safety, well-being, development, equality, and 

justice[.]” Title VIII of the constitution, entitled “On the Social Order,” also assigns the 

state with the responsibility of providing education and health for all of its citizens. The 

preamble of the 1991 constitution also calls for the creation of a just social order, and 

Title I of the document defines Colombia as an Estado Social de Derecho, roughly 

translated as a Social State Guided by the Rule of Law. The constitution also explicitly 

assigns a number of responsibilities to the Colombian state. As Chapter V of Title XII 

claims, “the general well-being and the improvement of the life condition of the 

population are the social goals of the state. The fundamental objective of its activities is 

the solution of unfulfilled needs in health, education, environmental protection and 

potable water.” 

Third, these conventions strengthened existing systems of constitutional 

adjudication. The 1988 Brazilian constitution institutionalized a hybrid system of judicial 

review (Arantes 1997). Much like European systems of review, drafters empowered the 

Supreme Court to review the constitutionality of legislative norms in the absence of a 

specific controversy through the mechanism of the Direct Action of Unconstitutionality 

(Ação Direta de Inconstitucionalidade [ADIn]). The actors legitimized to file an ADIn 

include the president, governors, political parties, professional associations – such as 

unions and industrial federations - the Brazilian Bar Association (OAB), the leadership of 

both houses of congress, and the prosecutor general (PGR). This abstract-centralized 

system of constitutional adjudication coexists with an American-style decentralized-

concrete one in which lower courts may declare a norm unconstitutional in the presence 
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of a specific controversy. The STF can hear such decisions on appeal, but the court’s 

decisions on these matters only have an inter partes effect, i.e. against the parts in the 

process. ADIn decisions, in contrast, have an erga omnes, i.e. against everyone, effect. 

Prior to the 1991 assembly the Colombian Supreme Court of Justice enjoyed vast 

powers of constitutional adjudication. The court was responsible for the automatic review 

of decrees released during states of emergency and for the abstract review of any national 

law contested through a Public Unconstitutionality Action (Acción Pública de 

Inconstitucionalidad [API]). The assembly, however, expanded automatic review to 

include international treaties, statutory laws, acts that summon a constituent assembly, 

and national referenda. Different from Brazil, any Colombian citizen can file an API and 

the court’s decisions have erga omnes effects. Also in contrast to the Brazilian case, the 

Colombian constitutional assembly transferred them to a new Constitutional Court built 

along the lines of European tribunals rather than to the old SCJ (see Cepeda 2004). 

Finally, the constitutional assemblies of Brazil and Colombia also designed 

judicial mechanisms to facilitate the protection of constitutionally entrenched rights and 

the promotion of constitutional promises. In Brazil, drafters empowered the STF to issue 

writs of injunction (mandado de injunção – MI), a legal mechanism that allows the court 

to force elected officials to design policies and regulatory norms deemed necessary to 

fulfill constitutional promises. Colombians, on the other hand, institutionalized the tutela, 

a legal mechanism that allows any citizen to request judicial protection for their 

constitutional rights against the actions or inactions of public and private entities alike. 

Tutelas may be filed without legal representation or formal documentation at any court in 

the country, and judges have ten days to reach a decision. The jurisprudential 

development of this mechanism fell to the Constitutional Court as its justices were 

empowered to select tutelas for review. The 1991 constitution also imposed limits to the 
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usage of this mechanism, however. Specifically, the constitution states that only so-called 

fundamental – i.e. negative – rights such as the rights to life (art. 11), due process (art. 

29), and freedom of religious belief (art. 19) are judicially enforceable. The only social 

right classified as fundamental in the constitutional text is the right to health as applied to 

children. The Brazilian constitution did not institutionalize such a limitation to the 

employment of the writ of injunction. 

These reforms led to the expansion of judicial power in both countries, as 

measured by the rate of declarations of unconstitutionality released by their respective 

high courts. As seen in figure 1.1, both courts have been constantly asked to review the 

constitutional validity of legislative outputs. Overall, these demands have been well 

received by the two courts. Between 1988 and 2004 the STF declared 20.5 percent of the 

legal provisions reviewed at the state and federal levels either fully or partially 

unconstitutional (Martins and Mendes 2005: 79). The CCC, in turn, invalidated 18.5% 

percent of legal norms reviewed between 1992 and 2004 (Cepeda 2007: 83). Neither 

court, in other words, has been shy about exercising its abstract review authority since the 

constitutional transition. 

 

 

 

 

 

 

 

 



 8 

Figure 1.1: Abstract Review of Legislation in Brazil (1988-2004) and Colombia (1992-
2004). 

 
Source: Martins and Garcia (1995) and Cepeda (2007a) 
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constitutionalism and undermined the traditional myth of separation of powers by 

circumventing the legislature and the executive” (Betancur 2003: 57).1 

Particularly surprising is each court’s attitude towards social rights. After 1991 

the CCC immediately criticized the classification of rights included in the 1991 document 

and claimed that judges should enforce positive guarantees if not doing so threatened one 

of the so-called fundamental rights. In fact, the court announced that a right not listed in 

the constitution, the right to a mínimo vital, or bare minimum for a life with dignity, 

could guide judicial decisions in social rights cases. In doing so, the CCC clashed directly 

with the Colombian government. The 1991 constitution coincided with Colombia’s 

transition to a market economy, and the actions of the CCC undermined that project. The 

STF, in contrast, has acted much like courts in countries where social rights function as 

mere directives for the legislator and has refused to fully employ its newfound powers.  

To summarize: the most recent constitutions of Brazil and Colombia represent 

“the most ambitious attempt to protect individual rights of any recent Latin American 

constitution” (Rosenn 1993: 149), but the STF and the CCC have responded to their new 

powers and responsibilities in very different ways. What explains these outcomes? How 

can we account for such distinct behavior in the aftermath of constitutional transitions 

that designed documents committed to the promotion of substantive promises? Were the 

institutional choices of Brazilian and Colombian drafters crucial for determining post-

transition judicial behavior in both countries? If so, what explains these choices? More 

generally, what do these distinct experiences with judicial review tell us about the origins 

and consequences of judicial empowerment? 

                                                
1 All translations in this dissertation are mine. 
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THE ARGUMENT IN BRIEF 

When this project first began, its main purpose was simply to explain the behavior 

of high court judges in Brazil and Colombia after 1988 and 1991, respectively. To that 

end it assessed the explanatory power of rational-strategic and ideational theories of 

judicial behavior. For rational-strategic accounts newly empowered judges are motivated 

by the goal of expanding and maintaining their authority vis-à-vis other political 

institutions. To fulfill this goal they act strategically within their surrounding structural 

and institutional constraints. Ideational theories, in contrast, argue that motivations 

cannot be reduced to the acquisition of political power. Rather, principled beliefs about 

which role courts should play in democratic systems of government motivate judicial 

actors. For ideational theories, in other words, the behavioral impact of institutional and 

structural contexts hinges on the ideationally induced goals of relevant actors. 

My findings show that the behavior of the Brazilian and Colombian high courts 

reflect the dominance within them of distinct ideas about the judiciary’s institutional 

mission. The Colombian Constitutional Court conceptualized itself primarily, albeit not 

exclusively, as a rights court, whereas the Brazilian Supreme Court saw itself first and 

foremost as a separation of powers institution. Thus, whereas the former embraced its 

new institutional attributes, including mechanisms designed to facilitate the judicial 

protection and promotion of constitutional rights, the latter resisted taking on new 

responsibilities and focused its efforts on the mediation of inter-branch conflicts and of 

conflicts between the different levels of government in Brazil’s federal system. The CCC 

that emerged from the 1991 constitutional transition, to put it somewhat differently, 

embraced an expansive view of its own role, whereas the STF empowered in 1988 

adopted a restricted version of its purpose. 
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From my research it became clear, however, that these findings could not be fully 

understood without an assessment of the political forces that empowered these courts in 

the first place. Specifically, to say that ideas influenced judicial behavior in post-

transition Brazil and Colombia does not tell us how these ideas came to dominate each 

court. Rather, my research shows that to understand the behavioral outcomes described 

above we have to analyze the political choices made at each country’s constitutional 

convention regarding the shape and compositions of their respective national judiciaries.  

My research shows that within the constitutional conventions of both countries 

there were proponents of the “new constitutionalism,” or the idea that the exercise of 

public authority should conform to constitutional law in general, and to judicial 

interpretations of constitutional rights in particular (Stone Sweet 2000: 37-38). This 

movement first emerged in Western Europe in the aftermath of World War II, and its 

adherents held the causal belief that European-style constitutional courts were a better fit 

for countries trying to break away from past political practices. These ideational carriers 

sought to influence the constitutional transitions of Brazil and Colombia, and in both 

cases their efforts were resisted by legal elites who did not share their commitment to the 

creation of a judiciary whose main purpose would be to enforce constitutional rights. In 

Brazil as in Colombia traditional legal actors were influenced by a positivist tradition that 

conceptualized the judicial role as a mechanic one that should not rely on value norms of 

morality when making decisions. Thus, whereas new constitutionalists sought to create 

new courts to enforce new constitutions, traditional legal actors defended the 

maintenance of existing courts and of sitting judges. 

Institutions that have been in place for a very long time are difficult to change, 

and the status quo bias of existing courts discouraged Brazilian and Colombian drafters 

from displacing the STF and the SCJ from the apex of their respective judicial systems. 
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Ideational carriers in Colombia, however, managed to garner the support of President 

César Gaviria, a pivotal actor with the resources to influence constitutional drafters and 

shape institutional outcomes. They managed to do so because an efficient system of 

rights protection fit in with President César Gaviria’s neoliberal project of economic and 

structural reforms. This president not only supported the creation of a new judicial 

institution, but also appointed judges who subscribed to the institutional mission 

described above. In Brazil, ideational carriers induced the broadening of access to the 

judiciary, the expansion of judicial authority, and the creation of mechanisms of rights 

protection, but failed to sway a majority of the constituent assembly into building a new 

institution and appointing new judges. Different from his Colombian counterpart, 

Brazilian president José Sarney did not have a program of government and did not have 

the motivation to displace the STF. 

Ultimately, when President Gaviria used his influence to sway the Colombian 

assembly into creating a Constitutional Court to replace the SCJ as the country’s highest 

court he helped substitute an institution that saw its own role as defending the procedural 

aspects of the old constitutional text by one composed of judges who believed that the 

judiciary’s primary purpose is to promote substantive constitutional norms and maxims. 

The constituent assembly of Brazil, however, further empowered the country’s old 

judicial institution and the judges who had been appointed prior to the return to 

democracy. In doing so they delegated additional authority to an STF that had 

traditionally served as a mechanism of governance for the central government and whose 

institutional purpose was reinforced by democratic and authoritarian regimes alike, 

including those that governed Brazil after the return to civilian rule in 1985. 

The argument that judicial behavior reflects the goals of judicial reformers does 

not mean that judges are mere agents of those who empowered them. The Colombian 
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Court, in particular, soon used its powers to develop a social rights jurisprudence that was 

antithetical to the neoliberal project of the president who empowered it. Judicial 

empowerment is not without its share of unexpected outcomes, and like a junkyard dog 

courts can turn around and impose costs upon their creators. Nonetheless, the 

unexpectedness of theses outcomes does not invalidate the argument that judicial 

behavior reflects the political choices of elected governments. As Hall (2005: 134) 

succinctly puts it, “every political action entails a risk-laden judgment about what will 

follow from it, which can be difficult to form with accuracy. Unintended consequences 

are endemic to the political world.” 

In Colombia, the unexpected behavior of the Constitutional Court was a direct 

result of the actions of individuals who participated in the coalition that successfully 

pushed for reforms to the country’s judicial structure. In 1991, new constitutionalists and 

neoliberals had enough points of convergence in their projects to agree on supporting the 

creation of a new court. Yet once these reforms were completed new constitutionalists 

took advantage of their newfound institutional position to pursue goals that clashed with 

those of neoliberals inside Gaviria’s government. Specifically, once in a position of 

power new constitutionalists pursued a social rights jurisprudence that was antithetical to 

the programmatic goals of the executive. New constitutionalists inside Gaviria’s 

government, to use a recently developed terminology, should be conceptualized as 

institutional subversives who, aware that they require additional support in order to 

accomplish their institutional goals, hide their true intentions in order to successfully 

build coalitions of reform. Once reform is accomplished, they show their “true colors” 

and work towards directing the new institution into a path of development that does not 

necessarily conform to the original intent of their coalition partners. 
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THEORETICAL IMPLICATIONS 

In addition to explaining the cases in question, my study contributes to broader 

theoretical debates within political science in general, and the literature on comparative 

judicial politics in particular, in three interrelated ways that will be fleshed out in the 

following chapter and in the conclusion to this project.  

First, my research speaks directly to debates regarding the relative explanatory 

capacity of interests versus that of ideas. Much of the judicial politics literature has based 

its analyses of judicial reforms and behavior on the assumption, developed by rational 

choice scholars, that a set of narrow and easily identifiable set of interests drives 

politicians and newly empowered judges alike. More specifically, they want to protect 

and expand their formal authority and power (e.g. Epstein, Knight, and Shvetsova 2001: 

125-127; Epstein and Knight 2003; Finkel 2008: 29-31; Ginsburg 2003: 75-77; Hirschl 

2004: 38-49; Magalhães 1999).  

A wave of scholarly works on a variety of topics, however, has called for the 

incorporation of ideas into analyzes of political behavior and outcomes not as ancillary to 

interests, but as constitutive of the same (e.g. Berman 1998; Blyth 2002, 2003; 

McNamara 1998). Scholars have begun to defend the inclusion of ideational variables in 

analyses of judicial politics in Latin America and elsewhere (Kapiszewski and Taylor 

2008: 755; Woods and Hilbink 2009), and this study helps push forth this new research 

agenda by assessing the relative explanatory power of ideas in comparison with other 

factors. 

Second, my two cases help develop an alternative analytical framework for 

understanding the institutional outcomes of constitutional transitions. More specifically, 

my analysis uncovers the process by which ideas influence decision-making during 

critical junctures. The rational-choice scholarship mentioned above expects strong and 
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autonomous judiciaries to emerge from fragmented or highly uncertain transitional 

contexts, and the fact that multiple parties composed the constituent assemblies of Brazil 

and Colombia supports these arguments. Nonetheless, such accounts cannot fully explain 

why one assembly delegated authority to a new court, whereas the other further 

empowered a pre-existing institution. My research shows that during critical junctures 

groups and individuals use ideas to discredit as well as to defend the status quo (Berman 

1998; Blyth 2002), and that whether or not some ideas are able to displace the existing 

institutional structure is contingent on whether or not its carriers can support of political 

leaders with the resources and influence to build coalitions in support of these ideas. 

Finally, by taking the impact of ideas seriously my research helps explain the 

unexpected outcomes of processes of judicial empowerment and reform. Specifically, my 

research suggests that we may find the roots of unexpected judicial behavior inside the 

political alliances that trigger judicial empowerment. I base this conclusion on the 

observation that the alliance that promoted institutional reform in Colombia was not 

homogeneous, but included subscribers to different sets of ideas. New constitutionalists 

held the principled belief that courts should be actively engaged in the promotion of 

rights, whereas the executive held the principled belief that state institutions should create 

the conditions for the emergence of an effective market economy. These two ideas 

clashed in the aftermath of the transition when the CCC began enforcing social rights, but 

in 1991 proponents of both ideas identified enough points of conversion in their broader 

projects to justify forming an alliance in favor of reforming the Colombia judiciary. In 

identifying the actual participants of reform movements and the character of their ideas, 

we might be able to explain why other courts have contradicted the expectations of those 

who created them as well. 
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RESEARCH DESIGN AND CASE SELECTION 

To assess the argument that judicial behavior in Brazil and Colombia reflects the 

political entrenchment of distinct principled beliefs inside their national judiciaries, this 

dissertation engages in a longitudinal, process tracing analysis of both countries (George 

and Bennett 2005: chapter 10). Process tracing is suitable to evaluate the relative impact 

of interests versus ideas for three reasons.  

First, its focus on the detailed unfolding of politics over time allows the researcher 

to identify not only the motivations behind the actions of different actors inside 

constitutional conventions and judicial institutions, but also to assess why different actors 

either succeeded or failed to build coalitions in support of their goals. Such detailed, 

process-driven analyses of moments of reform are important because – as the advent of 

unexpected outcomes indicates – we cannot impute institutional preferences from an 

assessment of institutional outcomes. Rather, in order to fully understand why certain 

institutional choices are made we have to “go back and look” (Pierson 2004: 46-7). 

Process tracing can also account for path-dependency and the ways in which 

institutional stasis imposes barriers to reform. In particular, a longitudinal analysis that 

places recent reforms within a historical context can better assess the ways in which old 

arrangements create barriers for the adoption of new ones. This mode of analysis is 

particularly relevant for countries, such as Brazil and Colombia, which first embraced the 

possibility of judicial review in the late 19th century. This means that constitutional 

drafters debated judicial reforms not within a historical vacuum, but within a context 

informed by decades of experience with judicial power. To ignore this experience is to 

ignore much of what influences institutional designers.  

Finally, this research strategy permits an assessment of whether constitutional 

reforms and personnel changes influence the behavioral outputs of judicial institutions. 
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Much of the literature on judicial behavior starts their analyses in the most recent moment 

of judicial empowerment, but this prevents the researcher from identifying whether or not 

the observed behavior conforms to previous patterns. Without an assessment of how 

judges exercised their power prior to judicial reforms, for example, the behavior of the 

Brazilian STF after 1988 would appear to be determined by purely strategic concerns, 

rather than conditioned by institutional conceptions entrenched decades earlier. 

Brazil and Colombia are suitable cases from which to draw valid conclusions 

from process tracing analysis because they share a host of attributes but differ in the 

outcome under study. As already stated they both had long experience with judicial 

authority, their constitutions were similarly rich in substantive promises to their citizens, 

and they both vastly increased the formal powers of their national judiciaries. 

Furthermore, and as will become clear in subsequent chapters, their constitutional 

transitions shared a number of similarities, not the least a highly diverse constituent body 

that was subject to the same sources of historical and external influence. Finally, they 

share a historical legal tradition rooted in the positivism that characterized legal education 

in Portugal and Spain. The comparison of most similar systems such as these can 

facilitate the identification of the reasons why we observe specific outcomes in some 

cases but not others. 

Of course, in order to test theories one could rely on a single case. Conversely, to 

reach more generalizable results the researcher could expand the number of cases 

significantly. A paired comparison of the kind proposed here, however, can address 

limitations from both approaches (Tarrow 2010). First, a two-case analysis can move 

beyond mere hypothesis testing and generate additional hypotheses for future studies. 

Second, a two-case study, different from large-N analyses, can better account for the 

impact of context and the particularities of each case on the outcomes under study. 
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Data for this study was collected during fieldwork in both Brazil and Colombia, 

where I spent a total of 10 months between 2006 and 2009. In these countries I 

interviewed both constitutional designers and legal elites, including judges, in order to 

uncover the motivations behind their actions both during and after the transition. I also 

accessed the constitutional archives of both countries, through which I was able to trace 

the development of different reform proposals and identify both supporters and 

opponents of institutional change. I complemented this data with archives from major 

newspapers and magazines of both countries, which provided me with detailed 

descriptions of political processes as well as with the opinions of different actors. Finally, 

I also relied on archival research of both secondary and primary sources in order to 

uncover the ways in which politics have shaped the exercise of judicial review in both 

countries, in general, and how dominant political actors have attempted to direct the 

courts towards the accomplishment of programmatic goals, in particular. 

THE ROAD AHEAD 

 I argue that the behavior of the Brazilian and Colombian high courts since 

constitutionalization is a function of the entrenchment within each institution of particular 

ideas about the judicial role, an entrenchment that was the result of political decisions by 

political actors with distinct ideas about which institutional arrangements were a better fit 

for their countries. In order to support this argument, this project proceeds as follows. 

Chapter 2 develops a more detailed theoretical discussion of the competing arguments 

described above. I show that judges’ ideas about their own institutional purpose better 

explain these outcomes, and that these ideas stem from the deliberate political choices of 

actors in a position of authority.  
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Subsequent chapters provide empirical support for these theoretical claims. 

Chapter 3 traces the historical development of judicial institutions of Brazil and 

Colombia from the late 19th century until the eve of their most recent constitutional 

conventions. This historical analysis is important because, as I have argued above, 

previous experiences with judicial review shaped proposals against implementing major 

changes to existing systems of constitutional adjudication. Furthermore, this chapter also 

illustrates how ideas, rather than purely material interests, have shaped judicial authority 

in these countries over time. Specifically, this chapter assesses the extent to judicial 

power in Brazil and Colombia developed primarily in in reaction to existing ideas about 

which institutional arrangements were the best fit for each country. 

Chapter 4 discusses the politics of judicial reform inside the constitutional 

conventions of Brazil and Colombia. My analysis shows that the expansion of judicial 

power in the former was the brainchild of legal and political actors who subscribed to the 

view that courts have a role in shaping the actions and goals of the state, but that the 

maintenance of the existing institutional structure came about due to resistance from the 

judiciary itself and from a cross section of assembly members who subscribed to 

traditional perspectives about the appropriate role of courts. In Colombia, on the other 

hand, similar actors successfully convinced the executive that their ideas were compatible 

with the government’s goal of building of an alternative ideal institutional order 

conducive to a more efficient market economy. This pivotal actor was able to overcome 

barriers to reform imposed by the SCJ and traditional-minded actors, and promote the 

overhaul of the Colombian judicial system in ways that Brazilian reformers could only 

have hoped for. 

Chapter 5 analyzes the post-transition judicial behavior in Brazil and Colombia. I 

show that immediately after 1988 and 1991, respectively, the STF and the CCC used their 
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powers in markedly different ways because of their distinct beliefs about their own 

institutional role. In Brazil, the STF’s initial attitude towards its own powers was a 

reflection of the institutional preferences of an older “guard” of justices, a subset of 

individuals who were appointed by military presidents and president Sarney. Subsequent 

presidents, however, appointed justices of the same ideational bent because they want the 

court to serve the same historical role it had served since the 1930s. As for Colombia, I 

provide evidence that inside the first Court there was a struggle between members of the 

traditional judicial circles and subscribers of new constitutionalist mentality. This second 

group of individuals prevailed, and their jurisprudence has remained the basis of future 

formations of the CCC. 

Chapter 6 concludes the project. It summarizes the main arguments and findings 

of the dissertation, briefly describes how they can explain judicial empowerment and the 

exercise of judicial authority elsewhere, and brings renewed attention to the theoretical 

contributions enunciated above. It also brings attention to a series of questions for future 

research. 
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CHAPTER 2: INTERESTS, IDEAS, AND THE POLITICAL ORIGINS 
OF JUDICIAL POWER 

This chapter explores the puzzles outlined in the introduction: first, why did two 

countries that underwent a similar process of constitutional reform empower different 

courts? To be more precise, why did the Colombian constitutional convention create a 

new constitutional court to exercise judicial review authority, whereas its Brazilian 

counterpart further empowered the country’s old Supreme Court? Second, what explains 

the subsequent behavior of these institutions? Why did the Brazilian Supreme Court 

refuse to use powers that would allow it to become a more effective promoter of 

constitutional rights, and why did the Colombian Constitutional Court take on a pro-

active rights-promoting role?  

To answer these questions this chapter evaluates rational-strategic and idea-driven 

approaches to judicial empowerment and behavior. The former constitutes the current 

paradigm in the comparative literature on judicial politics, and its insights have been used 

to account for judicial reforms and the emergence of judicial activism in a number of 

contexts. Yet, my fieldwork suggests that the narrow assumptions of interest that inform 

this approach cannot fully explain the cases under study. Specifically, the argument that 

political and judicial actors alike are driven primarily by power considerations lead to 

behavioral expectations that do not conform with those observed in Brazil and Colombia. 

Rather, a complete explanation requires the incorporation of ideas into the analysis. 

POLITICAL ORIGINS OF JUDICIAL AUTHORITY: 
INTERESTS VERSUS IDEAS 

Constitutional conventions such as those of Brazil and Colombia represent critical 

junctures for existing institutional structures, defined as “relatively short periods of time 
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during which there is substantially heightened probability that agents’ choices will affect 

the outcome of interest” (Capoccia and Kelemen 2007: 348). What, however, motivates 

these choices? High courts in Brazil and Colombia, as courts elsewhere in Latin America, 

have enjoyed some judicial review authority since the 19th century. Yet, rational-strategic 

and ideational approaches to individual action lead to different expectations regarding 

how reformers react to these institutional legacies.  

Before engaging in the theoretical discussion it is worth specifying the “agents” 

whose choices affected the institutional outcomes under study here. The drafting stages 

of constitutional transitions may include a host of different actors, all of whom matter a 

great deal for the final outcome of these processes (Ginsburg, Elkins, and Blount 2009: 

204-206). Yet, the focus of my analysis will be on the president in office during the 

transition. The reason for this analytical strategy is simple: in Latin America the 

executive acts as an upstream constraint on constitution-making processes. By upstream 

constraint I mean actors whose position and resources allow them to influence the 

procedures of constituent assemblies and shape the substantive content of constitutional 

texts (Elster 1995: 373-374). Presidents in the region can be conceptualized as such 

because they have historically enjoyed vast legislative and budgetary powers that, 

combined with fragmented assemblies where no single party or group enjoys the majority 

necessary to dictate the proceedings, allow them to use their resources towards building 

coalitions in favor of outcomes close to their preferred position. Brazil and Colombia, in 

particular, lend themselves to this analytical strategy. As will become clear in this project, 

the actions and inactions of presidents were crucial to determine the judicial outcomes of 

both countries. 
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The Insurance Logic of Judicial Empowerment: 
Assumptions and Expectations 

Rational-strategic approaches to institutional reform subscribe to the view that the 

enhancement of judicial authority and the creation of mechanisms designed to protect 

judicial independence stem from situations of electoral uncertainty. More precisely, 

according to this insurance logic of judicial review politicians support the expansion of 

judicial power and independence only if they assign a high probability of losing 

upcoming elections. Scholars base this argument on the simplifying assumption that 

politicians are power-seeking individuals whose institutional choices reflect the desire to 

benefit them vis-à-vis their political opponents (see Geddes 1996; Mahoney 2005). Since 

courts and judicial review can constrain office holders, we should not expect actors who 

anticipate winning elections or remaining in office to support judicial empowerment. The 

decision to build-up judicial power might backfire if reformers win upcoming elections, 

but from an insurance perspective the potential cost of judicial review is acceptable if the 

likelihood of electoral defeat is sufficiently high. 

Insurance-theories of judicial empowerment represent the current paradigm in the 

comparative literature on judicial politics, but this was not always so. These arguments 

first emerged in reaction to an early set of analyses that associated the widespread 

adoption of judicial review since World War II with the global expansion of rights 

consciousness and of the “new constitutionalism,” here defined as the idea that the 

exercise of public authority should conform to constitutional law and to judicial 

interpretations of constitutional rights (Stone Sweet 2000: 37-38). Insurance theorists 

have criticized these ideational accounts for being unable to explain a host of observable 

variations in the shape and scope of judicial authority. More importantly, these accounts 

failed to explain the timing of judicial empowerment, or why countries have adopted 

these institutions at some points in time and not others (Hirschl 2004: 36; 2009: 826). 
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From a rational-strategic perspective this failure suggests that ideas might create the 

demand for courts, but their actual supply is conditioned by domestic political factors 

(Ginsburg 2003: 11; 2008: 89-92). Judicial empowerment, in short, is contingent on the 

insurance needs of actors in electorally uncertain or electorally descendant situations. 

The insurance logic has been employed to identify distinct causal accounts of 

judicial empowerment that differ from one another regarding office holders’ primary goal 

in promoting judicial reforms. Authors such as Magalhães (2002), Ginsburg (2003), and 

Finkel (2008), for example, argue that politicians who anticipate an electoral defeat 

support judicial strengthening strictly in order to boost the political position of future 

political minorities – themselves. Electorally secure governments might draft reforms that 

strengthen judicial institutions in order to appear committed to a strong rule of law, but 

will only implement them soon before elections that they expect to lose (Finkel 2008). 

Authors like Hirchl (2004), Gillman (2002), and Belge (2006), in contrast, emphasize the 

role played by policy preferences in judicial reformers’ decision-making process. 

Specifically, from their perspective office holders’ primary purpose is to transform courts 

into mechanisms through which to impose their preferred policies on future majorities. 

Despite these differences, however, in both accounts the impetus for judicial 

empowerment comes from politicians’ expectation of an electoral loss. 

Insurance arguments also expect actors uncertain about their ability to remain in 

office to seek the appointment of political allies to the bench. This strategy of judicial 

entrenchment is designed to align the preferences of the judiciary to those of former 

dominant political actors, and thus strengthen the constraining potential of empowered 

courts. During the third wave of democracy in Eastern Europe, for example, communist 

elites deliberately sought to prevent the lustration of Soviet-era judicial institutions and to 

decrease the ability of elected branches to appoint replacements to these courts. Their 
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main purpose was to keep a hold on the state apparatus even after regime change 

(Magalhães 1999). Judicial entrenchment, just like judicial empowerment in general, may 

also be motivated by the goal of protecting specific policy preferences from the reformist 

tendencies of new majorities and office holders (Belge 2006; Gillman 2002; Hirschl 

2005). 

To summarize: according to rational-strategic theories of institutional reform 

judicial empowerment is pushed forth by political actors who foresee losing elections. If 

office holders anticipate an electoral victory, we should expect them to oppose the 

expansion of judicial authority. Conversely, if they anticipate an electoral loss we should 

expect them to willingly grant judges the formal capacity to assess the constitutionality of 

legislation and to enforce the rights provisions of constitutional texts. They should also 

seek to appoint their allies to the bench and attempt to insulate them from the influence of 

other political actors. Clearly, whether or not they succeed is likely to depend on their 

relative strength during the transitional process. Nonetheless, from an insurance point of 

view how politicians respond to institutional legacies should be easily determined by 

their perceived electoral chances. As a major proponent of rational strategic approaches 

to institutional reform has argued, whether or not politicians support the maintenance of 

existing institutional structures is contingent on their assessment of how these institutions 

benefit them (Geddes 1996: 30-31). Consequently, whether or not political actors defend 

the maintenance of existing courts and judges or the creation and appointment of new 

ones is conditioned by an assessment of how well existing judicial institutions benefit 

them in relation to their political opponents. 

Insurance arguments would claim Colombian President Gaviria of the Liberal 

Party supported the creation of a constitutional court to lower constraints to his own 

power. Specifically, his institutional choice was designed to transfer power away from a 
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politically insulated Supreme Court of Justice whose justices appointed their own 

replacements and which had, in the decade leading up to the convention, struck down a 

number of political and economic reforms of great importance for Colombian presidents 

(see Cepeda 1985). An alternative explanation would claim that his choices were 

designed to entrench a particular policy preference inside the Colombian judiciary. 

President Gaviria was engaged in the promotion of market reforms at a time when parties 

of a leftist orientation began to enjoy an electoral surge (Guzmán Mendoza and Roll 

2005). Thus, from an insurance perspective Gaviria’s institutional choices were also 

designed to insulate and protect these reforms from the actions of potential future 

majorities who opposed market-driven economic policies. 

The analysis presented in later chapters, however, casts doubt on these 

interpretations. The SCJ did impose heavy costs upon elected officials in the country, but 

narrow assumptions of interest cannot fully explain why Gaviria granted even broader 

powers of review to the new court. Rather, from a rational-strategic point-of-view it 

would make more sense for a president in the beginning of his term in office to limit the 

powers of the new institution. We could argue that Gaviria’s choice was rational in light 

of his ability to appoint judges to the bench, but this argument is also problematic. First, 

Gaviria was only able to appoint a third of the new court. Second, and as analyzed in 

chapter 4, his appointees cannot be considered political allies to the president and his 

party. In fact, one of his appointees was connected to one of Colombia’s largest leftist 

parties. In short, whereas insurance arguments partially explain the decision to take 

authority way from the Supreme Court, the institutional and personnel choices of 

President Gaviria cannot be easily explained through a this rational-strategic lens. 

The logic of insurance is also unable to fully explain the Brazilian case. As stated 

in the introduction, President José Sarney of Brazil did not lend support to the proposal 
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for the creation of a constitutional court to substitute the Supremo Tribunal Federal and 

the judges appointed by the military regime that governed the country from 1964 until 

1985. Insurance theorists would argue that this decisions is due to the fact that, as will be 

analyzed in chapter 3, Brazilian presidents had relied upon the Brazilian Supreme Court 

as a mechanism of governance since the 1930s. Specifically, the executive office in 

Brazil had slowly built the STF into a mechanism though which to exert control over the 

country’s fragmented political structure. Thus, it made no rational sense for Sarney to 

support the creation of a new institution or the appointment of new judges who could 

potentially employ their powers against the executive. 

Yet, this argument only holds if the president had been in an electorally strong 

position during the transition. Different from Gaviria, however, Sarney was in the middle 

of his term in office and it was likely that his political party, the PMDB, would not 

emerge from upcoming presidential and congressional elections in a position of strength.2 

His party was internally divided between different factions, and his abysmal levels of 

popular support did not lend themselves to the expectation of an electoral victory for his 

allies in the upcoming presidential race. Electoral uncertainty for the executive, in short, 

was much higher during Brazil’s constitutional transition than during Colombia’s. From 

an insurance perspective it is unclear why rational politicians in an electorally descendant 

position would support mechanisms that strengthen future power-holders vis-à-vis other 

political actors.  

In short: insurance approaches to judicial reform cannot account for the 

institutional preferences of office holders in Brazil and Colombia. This shortcoming is 

                                                
2 As will be described in more detain in chapter 4, Sarney was originally supposed to govern for five years, 
until 1990, but many inside the assembly attempted to reduce his term to four years. They failed, but this 
does not change the fact that the assembly took place in the second half of Sarney’s presidency and that 
Sarney had a higher expectation of losing his presidential seat in the (very) short term. 
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primarily due to the narrow assumptions of interest characteristic of these accounts. If 

they had been driven solely or primarily by power-distributional considerations, the 

actors in question would have reached decisions that did not in fact materialize. These 

shortcomings suggest that other factors, such as ideas, are at play in presidents’ 

calculations and in their responses to existing institutional structures. 

Ideational Approaches to Judicial Empowerment: 
Assumptions and Expectations 

Based on these criticisms of rational-strategic and insurance theories, some 

authors are attempting to bring ideas back as explanatory variables in the study of judicial 

politics in general, and of judicial empowerment in particular (see Woods and Hilbink 

2009). These scholars do not dispute that the creation of courts entails an attempt to 

constrain the political sphere, but they are opposed to the argument that the only, or even 

the primary, motivating factor for judicial designers is power and that the only role they 

ascribe to courts is that of constraining their political opponents. Rather, the basic 

assumption underlying ideational approaches to institutional reform is that political actors 

often have goals and objectives that cannot be easily understood in the narrow language 

of interest that supports insurance arguments. As Hilbink (2009: 783) puts it, ideational 

arguments suggest that when political actors delegate power to courts “they are not 

always only seeking to enhance or extend their own wealth, power, or prestige, but are 

sometimes doing what seems proper in terms of their nation’s history or what they think a 

theory or model of good government (e.g., democratic, liberal, or modern) requires.”  

Scholars who emphasize the role of ideas are particularly sensitive to the impact 

of history on political behavior. They start from the premise that interests and preferences 

for different types of institutions cannot be deduced a priori, but must be induced through 

an analysis of the process by which events, experiences and changing perceptions about 
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existing problems and potential solutions interact to shape actors’ ideas and determine 

their political choices (Hall 2005: 136-137). From this perspective, the decision whether 

or not to empower or reform courts has more to do with how existing institutions appear 

fit to tackle new challenges than with narrow concerns over the distribution of power. 

Ideational approaches to political behavior lend themselves to specific empirical 

implications. Whereas insurance arguments expect actors in situations of uncertainty to 

support similar reforms, for example, ideational arguments predict that groups and 

individuals within similar contexts or who are surrounded by similar constraints will 

make different choices based on their ideas (Berman 1998: 32-33). Thus, from an 

ideational perspective we should not be surprised that some politically secure or 

electorally ascendant actors support the expansion of judicial authority, or that uncertain 

politicians do not pursue reforms believed to increase courts’ ability to serve as 

mechanisms of insurance. The advent of such unexpected outcomes – from a rational-

strategic point of view – stems from the fact that political actors are influenced not by the 

same set of narrow political interests, but by different sets of ideas. Ideas have 

implications for actors’ perceptions of what institutions are best for society, and should 

be strong determinants of their choices (see Weingast 2005: 165). 

Again, none of this means that politicians in general, and office holders in 

particular, are not aware that courts can constrain their actions. Rather, it only means that 

these actors are willing to accept the potential cost of judicial review in order to fulfill 

their idea-driven agendas. To put it somewhat differently, whereas insurance theories 

conceptualize electorally ascendant actors as risk-averse individuals unlikely to empower 

courts in the absence of uncertainty, ideational theories conceptualize them as risk-takers 

who in the pursuit of their ideas are willing to support the creation of potential threats to 

their own authority. As Ames (1987: 90-97) has argued, narrow assumptions of interest 
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cannot easily explain the policy choices of office holders who do not anticipate threats to 

their authority, for such actors often pursue risky goals that do not make lot of sense from 

a rational-strategic perspective. 

Insurance theorists tend to disregard ideational arguments because, as Hirschl 

(2004: 36) argues, analyses that associate judicial empowerment with the diffusion of 

new constitutionalist ideas do not investigate “the specific political vectors behind any of 

the constitutional revolutions of the past several years in a comparative, systematic, and 

detailed way.” To put it simply, ideational theories do not specify the causal process by 

which principled beliefs get translated into political outcomes. Scholars working in other 

areas of inquiry, however, reject the claim that ideational arguments cannot be tested 

empirically. Rather, they have argued that rather than dismiss the role of ideas in 

processes of institutional reform scholars should instead identify the ideational carriers 

who bring ideas into debates over reform and assess the extent to which institutional 

outcomes are the end result of these agents’ actions (Sikkink 1991; Berman 1998: 24-29; 

also Campbell 2004: 100). Ideational arguments, in short, claim that the causal process by 

which ideas influence outcomes is one shaped by the actions of specific agents who work 

within existing constraints to shape the institutional choices of other political actors. 

Regarding courts in particular, it has been widely acknowledged that lawyers and 

legal scholars are central actors in the struggle for the liberalization of politics and 

political institutions in numerous countries (Feeley, Karpik, and Halliday 2008), and 

active promoters of judicial strengthening in Latin America (Dezalay and Garth 2002). 

Although such actors have opperated over time and across cases, critical junctures 

provide them with the opportunity moment through which to use their ideas to develop 

road maps for politicians in the position to promote institutional change. Ideas, in this 

sense, “serve the purpose of guiding behavior under conditions of uncertainty by 



 31 

stipulating causal patterns or by providing compelling ethical or moral motivations for 

action” (Goldstein and Keohane 1993: 16). Ideational carriers employ their ideas to 

discredit existing institutional arrangements, to build coalition in favor of reform, and to 

develop institutional blueprints for reform (Blyth 2002: 34-45). To the extent that these 

carriers influence office holders during constitutional assemblies, we should expect their 

ideas to be translated into institutional outcomes. If, however, these actors are unable to 

convince institutional reformers of the validity of their ideas we should expect the status 

quo bias of the institutional environment to induce institutional continuity. 

Rational-strategic arguments would argue that whether or not office holders heed 

the proposals and arguments of these ideational entrepreneurs is still contingent on their 

power-distributional concerns and need for insurance. To defend this argument they 

would point to empirical evidence linking political uncertainty to the establishment of 

powerful courts across cases (e.g. Ramos Romeu 2006). In response, ideational 

arguments suggest that if judicial empowerment often takes place during critical 

junctures it is because these contexts allow ideational carriers to act more freely, and not 

necessarily because they entail high levels of political uncertainty. Furthermore, they 

argue that office holders and other political actors accept the validity of ideational claims 

if these ideas appear compatible to their set of principled beliefs. Needless to say, the 

methodological implication of this theoretical debate is that in order to assess the relative 

impact of ideas versus that of power-interests on the political decision to empower courts 

researchers must rely on qualitative, process-tracing analyses of a small number of cases. 

Ultimately, according to ideational approaches to judicial empowerment how 

office holders react to institutional legacies is contingent on their assessment of how 

these arrangements fit within their ideas, and not on their electoral situation. If office 

holders promote the creation of constitutional courts to substitute existing tribunals, for 
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example, they do so because of the idea that such institutions are a better fit for their 

country and not because previous judiciaries could not benefit them politically. Latin 

American courts, while in place since the 19th century, have not traditionally been 

engaged in the protection and promotion of constitutional guarantees. Thus, from an 

ideational perspective the decision to create a new court and to appoint new judges could 

be seen as an attempt to redirect judicial authority towards the pursuit of substantive 

goals that existing institutions and judges were ill fit to pursue. Conversely, if office 

holders seek to maintain existing institutions it is not because they expect to benefit from 

them in the future, but because they see them as being appropriate for their countries. 

My fieldwork suggests that ideational accounts provide a fuller explanation of the 

outcomes observed in Brazil and Colombia. In chapter 4 I show that the constituent 

assemblies of both countries counted with the participation of a broadly defined new 

constitutionalist community of legal scholars who believed that existing judicial 

institutions were ill fit to solve their countries’ main challenges: a lack of commitment to 

the protection and promotion of constitutional rights and promises. To solve these 

problems, they argued, institutional reformers should create a high court that would be 

responsible primarily, if not exclusively, for solving constitutional questions and for 

developing a legal framework in support of rights protection. These ideational carriers, in 

other words, held the principled belief that a European-style constitutional court was the 

best institutional “fit” for Brazil and Colombia at the time, and used the opening provided 

by the constitutional transitions of both countries to implement their ideas. 

These carriers clashed with defenders of the existing institutional structure. The 

Supreme Courts of Brazil and Colombia, in particular, lobbied incessantly for the 

maintenance of the institutional status quo and against the creation of a new institution. 

Similarly, within each convention many drafters were against the replacement of existing 
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judiciaries. This resistance had little to do with political goals, but rather with sincere 

preferences for the existing systems of judicial review. In short, in both countries we 

observed the existence of a judiciary interested in maintaining its institutional 

prerogatives, and a constitutional assembly divided in its preferences, but both leaning 

towards maintaining the status quo. 

The implementation of new ideas requires the emergence of a pivotal actor with 

the influence and resources to weaken the status quo bias of the institutional environment 

(Weingast 2005: 163). In Brazil and Colombia, the stalemate of their respective 

constituent assemblies opened up room for presidents to turn into the pivots who could 

tip the balance of the debate in favor of a new court. Yet, only in Colombia did the 

executive support the new idea. The reason for this is simple: ideational carriers in 

Colombia were able to associate their projects with the reformist goals of the executive. 

Gaviria resembled Whittington’s (2007: 49-50) reconstructive leaders, presidents who are 

engaged in attempts to completely overhaul existing constitutional regimes and to build 

new institutional orders. This project rested on the perception that instability in the 

application of rules was one of Colombia’s principal problems. And it was designed in 

accordance to neoliberal ideas about which institutional arrangements are conducive to a 

more efficient, stable, and predictable market economy. A central element of market-

oriented reforms as diffused by international donor organizations in the 1980s and 1990s 

was the need for predictability in the application of laws and for the creation of 

mechanisms designed to protect property rights and to enforce due process (Carothers 

2001; Dakolias 1995; Jarquín and Carrillo 1998). The SCJ, however, was burdened by 

obligations and responsibilities that had little or nothing to do with constitutional 

interpretation, and its members did not see the judicial role as involving an active role in 

the promotion of rights. For that reason Gaviria’s government promoted the creation of a 
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court that would only tackle constitutional issues, including rights issues, and deliberately 

empowered judges who he believed would actively protect rights. 

Sarney did not possess a clear set of governmental objectives and did not have a 

similar motivation to embrace new constitutionalist ideas. The STF’s role as a 

mechanism of governance was first entrenched in the 1930s, when an elite revolution 

brought President Getúlio Vargas to power. The primary problems facing Brazil’s 

national leaders at the time were the fragmentation of country and the strong power of 

states vis-à-vis the federal government, and Vargas began a process of institutional 

reform designed to strengthen Brazils central authority. In subsequent years, Brazilian 

political actors slowly build the STF into an institution that could exert control over 

different segments of Brazil’s governmental and bureaucratic structure, and as I show in 

chapter 3 it is partly for that reason that the military regime that came to power in 1964, 

instead of purging the court, incorporated it into their governmental plans and expanded 

its authority. In 1987 and 1988 concerns over state capacity were still prevalent in Brazil, 

and they still motivated presidential choices. 

Ideational carriers in Brazil did, however, succeed in implementing important 

changes to the STF’s institutional structure. More importantly, these actors succeeded in 

promoting the expansion of access to the court to include political parties and governors, 

among others, and also the creation of the mechanisms of rights protection identified 

above. They could not, however, displace the Supreme Court as Brazil’s highest tribunal. 

The lack of executive support for their reforms meant that the status quo bias of the 

Brazilian assembly was stronger than in Colombia, and led to the continuity of the 

existing court. 

To summarize: the crucial difference between Brazil and Colombia, which 

determined the creation of a new court in the latter but the maintenance of the existing 
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institution in the former, had very little to do with the power distributional concerns of 

institutional reformers or their relative electoral situation. Rather, these coutcomes were 

influenced by the different set of principled beliefs held by political actors in a position to 

shape the institutional outcomes of constituent assemblies. In Colombia, defenders of a 

new role for national judiciaries emphasized the affinities between their projects and 

those of neoliberal reformers, and in doing so successfully enlisted the support of César 

Gaviria (also Rodríguez Garavito 2009). In Brazil President Sarney did not possess a 

project of government that converged with the preferences of new constitutionalists 

inside the assembly. Accordingly, he maintained the general structure of the Brazilian 

judiciary and, as will become clear, appointed judges who were committed to the STF’s 

governance role.  

The next section tackles the impact of these personnel choices by engaging in a 

theoretical discussion of the determinants of judicial behavior within newly empowered 

courts. More generally, it seeks to connect political choices regarding national judiciaries 

to the exercise of judicial power. Does it matter whether political actors in a position to 

shape judicial institutions are motivated by ideas or narrow political interests? The 

answer to this question is not trivial, but may lead to the uncovering of the political 

origins of different types of judicial activism. 

WHAT DO NEWLY EMPOWERED JUDGES WANT? 
ALTERNATIVE EXPLANATIONS FOR POST-TRANSITION JUDICIAL BEHAVIOR 

Why did the high courts of Brazil and Colombia react so differently to requests 

for them to exercise their new constitutionally granted powers? Is there a connection 

between the political choices made during their respective constitutional conventions, or 

was this contrasting behavior merely a function of different structural contexts? The 
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following section evaluates the capacity of rational-strategic and ideational theories of 

judicial behavior to explain judicial responses to rights claims in the aftermath of Brazil 

and Colombia’s most recent constitutional conventions. As stated at the introduction, 

after 1988 the Brazilian STF refused to employ some of its new powers despite pressures 

from below, whereas the CCC embraced its new powers and engaged in a pro-rights 

activism that greatly increased its institutional impact in the Colombian political system. 

Specifically, the Brazilian Supreme Court refused to apply the writ of injunction, whereas 

the Colombian Constitutional Court expanded the reach of the tutela in ways that clashed 

with governmental preferences. 

Rational-strategic approaches to judicial behavior: 
Assumptions and expectations 

Rational-strategic scholars would argue that these outcomes result from the 

distinct sets of constraints that each country imposes upon their national judiciaries. 

Specifically, they would suggest the institutional and structural characteristics of the 

Brazilian political system have a negative impact on judges’ decisional independence. By 

decisional independence I mean judges’ capacity to make decisions without concern that 

the losing party in the dispute will successfully retaliate against them (Brinks 2005). 

Strategic arguments would base this conclusion on the assumption that judges, like other 

political actors, are goal seekers who make strategic choices in anticipation of the 

reactions of other powerful political players. In the case of the United States Supreme 

Court, the strategic literature assumes such goals to be policy-oriented in nature (Epstein 

and Knight 2000; Segal and Spaeth 1993, 2002).3 In the case of newly empowered courts, 

                                                
3 Segal and Spaeth are the main proponents of the attitudinal model of judicial behavior, which 
conceptualizes judges as unconstrained individuals who make decisions based on their sincere preferences 
over different policy outcomes. This literature, however, has relaxed some of its assumptions and now 
acknowledges that sincere behavior is conditioned by strategic considerations (see Baum 2006: 7-8). 
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and particularly those of the developing world, such goals are assumed to be the 

expansion of judicial strength and authority vis-à-vis the other branches (Ginsburg 2003: 

66-77; Hirschl 2004: 47-48; Epstein, Knight, and Shvetsova 2001:125-7). 

This assumption is justified by clear logic. Courts in the developed world usually 

possess a reserve of legitimacy and public support that protect them from political 

retaliation against decisions that contradict the interests of office holders (Gibson, 

Caldeira, and Baird 1998). Accordingly, they feel secure in pursuing their own 

preferences – even if they clash with those of office holders – for as long as the broader 

political context is sufficiently transparent to allow the population to monitor the actions 

of elected officials (Vanberg 2001). Popular support has to be constructed over a 

relatively long period of time, however, and at the outset young judiciaries cannot count 

on it in struggles against the executive or the legislature. For this reason, recently 

empowered courts should be more likely to challenge other powerful actors only if the 

political system is sufficiently fragmented to offset the probability of credible threats to 

their authority (Bednar, Eskridge, and Ferejohn 2001; Bill-Chavez 2004; Rios-Figueroa 

2007). If the same party controls both the executive and the legislature, we should expect 

judges to “reinforce those features of the constitutional system about which there is 

already substantial agreement” and avoid those bound to trigger political controversies 

(Epstein, Knight, and Shvetsova 2001: 156). 

Yet, we observe that the political systems of Brazil and Colombia are equally 

permissive of decisional independence among high court judges. They are both 

presidentialist systems in which the executive holds vast legislative powers (Carey and 

Shugart 1998; Shugart and Carey 1992: chapter 8), but these powers are curtailed by the 

nature of the party systems in which they are inserted. In Brazil, multipartism and party 

indiscipline require presidents to employ vast resources to keep their legislative base of 
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support in place (Abranches 1988; Mainwaring 1999). Since any alteration to the 

institutional structure of the judiciary and the impeachment of individual judges require a 

supermajority of both houses of congress, we can assume that the judiciary is often safe 

from credible threats. Similarly, whereas Colombia had a two-party system for most of its 

history, after 1991 the legislative supremacy of the executive was undermined by the 

internal fragmentation of the Conservative and Liberal parties (Archer and Shugart 1997; 

Torres 2006). As in Brazil, political fragmentation makes it extremely difficult for 

Colombian presidents to collect the congressional votes required to punish the judiciary 

or to roll back its authority. 

Structural conditions protect the institutional integrity of both judiciaries from 

political retaliation, but the same cannot be said for individual judges on the bench of 

each court. The Brazilian constituent assembly maintained the life tenure that STF 

justices had enjoyed since the creation of the court in the late 19th century, but the 1991 

Colombian assembly institutionalized a fixed, eight-year term for Constitutional Court 

justices. As proponents of rational-strategic arguments have suggested, short tenures are 

less conducive to decisional independence because judges are likely to have career goals 

beyond the court (Smithey and Ishiyama 2000: 168; Ginsburg 2003: 46-7; Epstein and 

Knight 2003). Short-term judges, in other words, have greater incentives to acquiesce to 

the preferences of powerful political actors than judges for whom the court is the apex of 

their careers. From a strategic perspective, we should expect the Colombian Court to be 

the least likely to use its new powers in ways that challenge the preferences of elected 

officials. However, this court has walked on the edge of a knife more consistently than 

the Brazilian STF, especially in its zeal to defend and uphold social rights. 

Arguably, the CCC’s behavior could be conceptualized as a strategic attempt to 

build the kind of popular support that scholars associate with a powerful judiciary. Staton 
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(2006), for example, finds that the Mexican Supreme Court strategically releases its 

decisions to the public when they veto the preferred policies of office holders. Similarly, 

Moustafa (2007) argues that justices on the Egyptian Constitutional Court have 

strategically released pro-human rights decisions to encourage members of civil society 

to defend it against Egypt’s authoritarian regime. As my own research points out, the 

CCC has proactively sought to encourage popular reliance on the tutela for the protection 

of their rights. Yet, why do we not observe other courts behaving in a similar manner? In 

the case of Brazil, the STF has developed a series of criteria designed to limit the number 

of organizations legitimized to request the review of legislation. If the STF wants more 

power, why has it not sought to build a support structure or a constituency? 

To summarize: from a rational-strategic perspective how newly empowered 

courts employ their authority is a function of existing structural and institutional 

constraints on their behavior. Accordingly, similar constraints should lead to similar 

behavior, and courts that enjoy more institutional protections should be more likely to 

employ their powers in ways that clash with office holders’ preferences. These 

expectations, however, are not borne out in Brazil and Colombia. Courts in both countries 

are placed within similar structural conditions, but judges on the CCC had greater 

institutional barriers to independent behavior. We should expect courts – or any other 

institutional actor for that matter – to pursue the expansion their authority. Nonetheless, 

these two countries suggest that narrow assumptions of interest as being dominated by 

power considerations are insufficient to explain what happens after constitutional 

transition that transfer authority to judicial institutions. 
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Ideational Approaches to Judicial Behavior: 
Assumptions and Expectations 

In contrast to strategic theorists, a number of scholars who work on the American 

Supreme Court have argued that variation in that institution’s behavior across time is the 

result of the dominance within it of different institutional missions, defined as “an 

identifiable purpose or shared normative goal that, at a particular historical moment in a 

particular context, becomes routinized within an identifiable corporate form as the result 

of the efforts of certain groups of people” (Gillman 1999: 79). Although Gillman does 

not use the term explicitly, institutional missions are conceptually similar to the definition 

of ideas used here: the set of principled beliefs held by groups and individuals about the 

proper role of courts in democratic systems of government. Ideational accounts of 

judicial behavior are closely associated with the work of historical institutionalists for 

whom institutions are more than just constraints on individual action: they also constitute 

preferences and exert powerful influence on the behavior and goals of those embedded in 

them (Thelen and Steinmo 1992: 9; Hall and Taylor 1996: 939; Smith 1988: 95). 

Ideational accounts reject the reductionist assumption that interests and goals can 

be reduced to the achievement of power (Blyth 2003: 697; Berman 1998: 30). For such 

accounts ideas are constitutive of interests and cannot be studied in isolation from them. 

One author has argued that judges’ decisions are a function of what they prefer to do, 

tempered by what they think they ought to do, but constrained by what they conceive is 

feasible to do (Gibson 1983: 9). Yet, from an ideational perspective we cannot fully 

distinguish between “prefer to” and “ought to,” for the latter is constitutive of the former. 

Interpreting and upholding law is what judges do and it should not surprise us that they 

feel a professional responsibility and duty to do so according to their best understanding 

of their institutional purpose (Whittington 2000: 623-624; Keck 2007). This sense of 
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purpose or mission, as conditioned by deeply held ideas, is what determines actors’ 

reactions to the constraints of their institutional environment.  

Judges’ ideas and beliefs, like those of other actors, are not given but are socially 

constructed. Specifically, they are built through, and reinforced by, judges’ formal and 

informal interactions with broader epistemic communities. Judicial communities “with 

whom judges live and work and think about the law on a daily basis” (Woods 2008: 13) 

shape judges’ commitments to different missions and provide them with intellectual 

justification and moral support for their actions. These communities also constitute 

judges’ primary audience, defined as the group of people whom judges respect and whose 

approval and esteem they seek (Baum 2006). In the case of courts empowered in the 

more recent constitutional wave, such audiences and communities may include a host of 

legal actors influenced by, and committed to the diffusion of, the new constitutionalism 

that emerged in the Post-World War II era. 

New constitutionalists share the worldview that constitutions are normative 

structures whose provisions are, either explicitly or implicitly, based on abstract norms of 

morality that are the deepest source of the constitution’s authority. New constitutionalists, 

in other words, supports the position that judges can and should draw on vague norms of 

morality such as rights, as well as on unwritten principles of justice and fairness, when 

deciding on the validity of a particular law or policy, an argument usually associated with 

legal philosophers such as Ronald Dworkin (see Barber and Fleming 2007). This 

approach regards rights to be above any statutory law and susceptible to be directly 

applied by the judiciary, even at the cost of trumping the decisions of democratically 

elected officials. Judges, in this view, are empowered to seek the fulfillment of 

constitutional aspirations, and not merely to serve as arbiters in the political game. 
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One empirical implication of ideational theories is that judges’ backgrounds 

matter a great deal for how they act, or for how they respond to existing institutional and 

structural constraints on behavior. That is, we should expect judges to act differently 

within similar contexts if they subscribe to different ideas. 

My research indicates that ideational approaches to judicial behavior provide 

powerful explanations for the outcomes observed in Brazil and Colombia after their 

respective constitutional conventions. Specifically, my findings show that the contrasting 

responses to pressures for the expansion of their authority displayed by the STF after 

1988 and by the CCC after 1991 reflected their distinct understandings about the role of 

courts and judges within democratic systems of government. The belief that the 

judiciary’s purpose is to guarantee the fulfillment of constitutional aspirations has guided 

much of the CCC’s jurisprudence since 1991. The STF, on the other hand, was guided by 

the principle that its own role is to protect the constitutional order and mediate conflicts 

between competing institutional interests, often with the purpose of facilitating 

governance and assisting the federal government in maintaining control over the state. 

The Corte Constitucional Colombiana, in other words, sees itself primarily, albeit not 

exclusively, as a “rights court,” whereas the Supremo Tribunal Federal after 1988 

continued to conceptualize itself mostly as a “separation of powers” institution (see Schor 

2008; Shapiro 2002). 

I trace the institutional missions of the Colombian Constitutional Court and the 

Brazilian Supreme Tribunal to the judicial choices of office holders. The principled belief 

that high courts have a governance purpose was entrenched inside the STF over the 

course of the 20th century by political actors concerned with expanding the authority of 

Brazil’s central government vis-à-vis members of the federation. This mission remained 

dominant after 1988 because the Brazilian constituent assembly, despite pressures from 
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certain groups to create a constitutional court, kept the STF as the country’s highest court 

and maintained the judges appointed prior to the return to democracy on the bench. In 

addition, President Sarney’s five appointments to the STF came from similar 

backgrounds as those of their predecessors. Judges charged with promoting Brazils new 

constitution, in other words, were biased against new conceptions of the judicial role that 

emanated from alternative judicial communities. 

The Colombian constituent assembly, in contrast, built a constitutional court to sit 

atop the SCJ as the country’s highest judicial institution and determined that this court 

should be composed of judges appointed through the political procedures described 

above. President Gaviria, who actively promoted the creation of this court, used his 

“quota” to appoint judges who had never belonged to Colombia’s traditional legal circles 

and who did not share the institutional outlook that dominated the SCJ. Instead, they 

belonged to a new constitutionalist community that actively supported the notion that law 

should be used to promote social transformation and acted as judicial entrepreneurs who 

promoted change in an otherwise static institutional environment.4 Further evidence of 

the behavioral impact of ideational variables is the fact that Gaviria’s appointees initially 

clashed with the justices appointed by traditional legal actors. As I show in chapter 5, 

these justices eventually overcame this resistance and succeeded in incorporating a strong 

rights-protecting element into the institutional mission of the Colombian judiciary. 

In short: the behavior of the Brazilian and Colombia high courts after their 

respective constitutional transitions reflect ideational perspectives deliberately entrenched 

inside these institutions by political actors, and not the power goals of judges on the 

bench. This finding connects the discussion of post-transition judicial behavior to debates 

                                                
4 By judicial entrepreneurs I mean individuals who are “willing to invest the resources and assume the risks 
necessary to offer and develop a genuinely unique legal concept, and who must strategically employ the 
written word to undertake change” (McIntosh and Cates 1997: 12). 
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about the political motivations behind judicial empowerment, and suggests that when 

courts take on a pro-active and engaged rights protecting role it is in great part due to the 

ideational perspective held by political actors in the position to influence the shape and 

composition of these institutions. In the particular case of Colombia, this outcome was 

contingent on legal actors and communities successfully defending the affinity or fit 

between a rights protecting judiciary and the programmatic goals of office holders. 

The next section moves beyond these arguments to address a crucial issue that 

emerges from my cases: if political actors empower courts with the purpose of pushing 

forth their ideas of what the proper institutional structure for their countries is, what 

explains the advent of unanticipated judicial behavior. Specifically, if the CCC was 

created as part of a market-friendly institutional environment, what explains the 

emergence of social rights activism in that country? The next section tackles this issue 

and claims that ideational carriers who ally themselves with political actors to promote 

judicial empowerment may nonetheless have goals of their own that they pursue from the 

bench once reforms are successfully implemented. 

DELIBERATE CHOICES AND UNEXPECTED OUTCOMES: 
INSTITUTIONAL SUBVERSIVES AND THE CONSEQUENCES OF JUDICIAL REFORM 

Courts are politically constructed, but are they mere agents of those who empower 

them? Some observers criticized the Gaviria government for using the constitutional 

transition to partially impose this neoliberal economic model upon the country (Ahumada 

1996). Yet, the fact remains that the constitutional court that he created, and the 

constitutional judges that he appointed, developed a social rights jurisprudence that has 

clashed with his government’s neoliberal ideals and triggered heavy criticisms from 

economists and governmental officials (Alesina 2005; Clavijo 2001). What explains this 

outcome? My analysis of the Colombian case suggests that while scholars are correct in 
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associating judicial behavior with the deliberate choices of political actors, the literature 

on judicial politics oversees the possibility that judicial actors may also have their own 

programmatic agendas. It ignores, in other words, the possibility that legal actors may 

engage in tacit agreements with political actors in order to insert themselves into judicial 

institutions with the purpose of pursuing their own goals from the bench. 

As seen above, the formation of coalitions for institutional reform is a difficult 

endeavor due to the status quo bias of existing institutions. For that reason, ideational 

carriers must garner the support of a powerful actor with the resources to maintain a 

coalition for change. This is not to say that ideational carriers and actors in a position to 

reform institutions share the exact same preferences. In all likelihood, potential member 

of a coalition agree on some elements of reform, but disagree on others. Advocates of 

reform share enough preferences with powerful actors to justify foregoing their most 

preferred outcomes for fear of coming out with nothing. But once reform is 

accomplished, do ideational carriers merely forego their initial purposes, or do they 

actively seek to push the boundaries of the agreement towards their original goal? The 

case of Colombia suggests that the successful formation of a coalition for judicial reform 

is merely the first stage of a longer battle between competing ideas.  

The Colombian transition took place in a setting in which two views of rule of 

law reform coexisted. As César Rodríguez Garavito (see forthcoming) describes, a “thin” 

conception of rule of law emphasizes the stabilizing function of general and universally 

applicable norms of conduct. Its main goal is efficiency, and this conception is closely 

associated with the neoliberal discourse that dominated political debates about economic 

reforms and development that followed from the Washington Consensus. A “thick” 

conception, on the other hand, associates rule of law reforms with a broader goal of 

securing rights. This approach to rule of law reform seeks to defend and promote not only 



 46 

civil and political rights, but also the socio-economic conditions without which those 

rights cannot be fully enjoyed. In Latin America in particular, this thick version of rule of 

law reform has been the battle cry of new constitutionalists influenced by the European 

experience with constitutional courts.  

These two ideals have been diffused across borders through the actions of 

transnational networks of professional and epistemic communities. In Colombia, they 

converged inside Gaviria’s government. It is clear to see how these views may clash on 

question about whether or not the rule of law should be used as a tool of social 

transformation. Yet, they share enough affinities to make agreements between proponents 

of both conceptions possible. For example, both conceptions prize democracy and 

individual autonomy, and both value the protection of negative rights. In Colombia in the 

early 1990s, defenders of thick conceptions of rule of law reform were able to engage in a 

tacit agreement with a market-friendly executive to promote the creation of a 

constitutional court commanding strong mechanisms of rights protection. They also 

successfully inserted themselves into the new judicial structure, where judges and clerks 

alike represented their judicial community. From these positions, they were able to 

pursue their constitutional projects and act upon their own ideas despite the initial 

preferences of the pivot. These constitutional projects included a strong social rights 

element and the promotion of the constitution’s programmatic character. 

New constitutionalists in Colombia can be conceptualized as subversives, or as 

agents of institutional change who “effectively disguise the extent of their preferences for 

institutional change by following institutional expectations and working within the 

system” (Mahoney and Thelen 2010: 25-26). These actors “bide their time,” supporting 

existing institutional arrangements or practices until the opportune moment when they 

may pursue their sincere preferences. In Colombia, the Constitutional Court validated 
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Gaviria’s neoliberal reforms in the months that followed the constitutional convention 

(Cepeda Ulloa 1994). The judges simultaneously, however, began developing social 

rights jurisprudence that has imposed heavy fiscal costs upon the Colombia state over the 

years. 

Courts are politically constructed, and judicial reformers are bound to have 

specific political goals in mind when designing and staffing judicial institutions. These 

goals are not merely motivated by considerations over material interests and power, but 

often include a strong ideational component. The cases of Brazil and Colombia suggest 

that it is fruitful to trace judicial behavior and the socio-political impact of judicial 

institutions to the actions and preferences of power holders. Nonetheless, Colombia in 

particular also suggests that researchers should be mindful to the possibility that 

coalitions for reform include a multitude of preferences that might converge on some 

levels, but differ on many others. Judicial power is politically constructed, but otherwise 

weaker actors may take advantage of institutional openings created by more powerful 

players to redirect new or reformed institutions towards the accomplishment of their own 

goals. 

SUMMARY 

To summarize the argument developed in this chapter: how, and to what end, 

courts employ their formal attributes is highly contingent on the ideas and beliefs held by 

judges concerning their institutional mission. These ideas, in turn, are entrenched by 

politicians who hold particular ideas about which institutional arrangements are a better 

fit for their countries in light of their perceptions of which problems are more pressing. 

The political struggle over judicial power, in short, is not a struggle between electoral 

losers who want to constrain ruling majorities and office holders who want to eliminate 
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impediments to their actions. Rather, it is a struggle between different sets of ideas about 

which role courts should play in a democratic system of government.  

The outcomes of these struggles are contingent on the relative power of different 

coalitions, and on the ability of ideational carriers to secure enough support for their 

proposals. Ideational carriers may have to forego their most preferred institutional 

outcome in order to secure support for their ideas, but will not abandon their original 

preferences and intentions. Rather, they will insert themselves into the new institutions 

and will, once the opportunity presents itself, direct the institution towards the fulfillment 

of their own goals in accordance with their own preferences. The unexpected outcomes of 

judicial reforms, in other words, are due to the actions of institutional subversives who 

take advantage of existing affinities or compatibilities between their own ideas and that 

of powerful actors to insert themselves into institutional structures from where they 

would otherwise be excluded. 

The following chapters will illuminate and illustrate these claims. Chapter 3 

begins the analysis by tracing the evolution of judicial authority in Brazil and Colombia 

from the late 19th century until the eve of their most recent constitutional transitions. The 

focus of the analysis is on the roles that ideas, as conditioned by actors’ perceptions about 

existing problems and potential solutions, played in the historical construction of these 

institutions. 
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CHAPTER 3: BUILDING JUDICIAL POWER IN BRAZIL AND 
COLOMBIA: A HISTORICAL AND IDEATIONAL ANALYSIS 

This chapter traces the historical evolution of judicial authority in Brazil and 

Colombia from the late 19th century until the eve of their most recent constitutional 

assemblies. Its main purpose is to identify the institutional mission that motivated the 

actions of the Brazilian Supremo Tribunal Federal and the Colombian Suprema Corte de 

Justicia prior to the constitutional reforms of 1988 and 1991, respectively. To that end, 

the analysis uncovers the way in which politics has shaped these institutions to serve the 

goals of office holders or other dominant political actors. The chapter shows that narrow 

assumptions of interest cannot easily account for the origin and evolution of these courts. 

Rather, political actors have sought to shape these institutions and their powers according 

to ideas regarding the proper institutional arrangement for their countries and the role that 

courts should play in these arrangements.  

The analysis that follows shows that judicial power first emerged in Colombia in 

the late 19th century as part of a broader political project of political centralization. This 

project was influenced by positivist ideas and developed in response to what, at the time, 

was perceived by many circles as the central threat facing the country: excessive political 

autonomy of the provinces. In Brazil, limited judicial review first emerged as part of a 

liberal project of political development influenced by the American experience and 

tailored to assist in the country’s transition to a republican form of government. In both 

cases reforms were pushed forth by ideational carriers who successfully convinced 

institutional reformers of the validity of their ideas. To put it somewhat differently, in 

neither case was judicial authority initially conceived as a tool to constrain future 

majorities. 
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The chapter also shows how broader political shifts induced office holders to 

implement changes to the structure and mission of these judicial institutions at different 

points in time. In Colombia, growing tensions between the country’s two dominant 

parties, Liberals and Conservatives, induced dominant political actors to transform the 

court into a mechanism through which to prevent political conflicts from escalating into 

violence. This transformation culminated with the total insulation of the court from the 

political sphere in 1957. In Brazil, political actors concerned with strengthening the 

federal government against the states redesigned the Supreme Court to serve a 

governance role in the 1930s. Specifically, they shaped the court’s authority and 

composition in ways believed to facilitate the imposition of federal norms upon the states 

following decades of weak central authority. As will become clear below, these reforms 

were crucial determinants of the institutional mission that each of these courts upheld 

prior to the wave of constitutionalism that swept Brazil and Colombia in the late 20th 

century. 

COLOMBIA 

Ideational Origins of Judicial Review: 
The 1886 Constitution5 

Colombia’s experience with judicial review began with the enactment of the 1886 

Constitution, Latin America’s longest living of such documents. Designed by supporters 

of President Rafael Núñez, this document granted Supreme Court justices life tenure and 

the power to decide on the constitutionality of legislative projects. Constitutional 
                                                
5 There are many excellent historical accounts of late 19th century Colombian politics and of the events 
leading up to the 1886 constitution. Unless otherwise noted, this section borrows from Bushnell (1993: 
chapters 5 and 6), Guillén Martínez (2006 (1979): 367-406), Safford and Palacios (2002: chapters 10 and 
11), Palacios (2006: chapter 1) and Valencia Villa (1987: 134-48). These works provide the historical 
evidence used here, but the analysis is my own. 
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designers did not, however, build judicial authority to constrain electoral winners or to 

defend constitutional prerogatives against political encroachments. Rather, they designed 

judicial review to serve as a mechanism of executive control over the national legislature. 

Two characteristics of the 1886 system support this claim. First, the constitution limited 

the scope of judicial authority to the review of congressional outputs whenever the 

legislature overrode an executive veto (see Grant 1948). Second, the constitution limited 

judicial impartiality by institutionalizing a selection process, similar to the American one, 

in which the executive appointed judges for senatorial confirmation.6 A series of laws 

implemented between 1886 and 1890 also granted the SCJ the authority to review lower 

court decisions that contradicted its jurisprudence (López Medina 2006: 9-21).  

These institutional reforms are understandable in light of the fact that the 1886 

Constitution reflected a broad process of political centralization and power entrenchment 

within the executive branch. Among other centralizing measures, this document instituted 

an indirect system of presidential election by congress, expanded presidential terms to six 

years with the possibility of reelection, transformed Colombia’s states into departments 

whose governors would be presidential appointees, curtailed the legislative capacity of 

local elected assemblies, granted the executive the power to declare states of siege, and 

allowed congress to delegate legislative powers to the president. The constitution also 

limited male suffrage by imposing a literacy requirement and defined rights as 

concessions from the state rather than as intrinsic to all individuals. The 1886 

constitution, to put it simply, put the national government – i.e. the executive – in a 

                                                
6 Arguably, senatorial confirmation should prevent the appointment of judges who would side with the 
executive and against congress. The 1886 constitution, however, also granted the executive vast powers of 
appointment to other areas of the state, including the capacity to appoint senators to cabinet positions 
without having them lose their legislative position. As Archer and Chernick (1988: 35) argue, these 
appointment powers allowed the executive to strengthen its position vis-à-vis congress and to impose its 
preferences upon the legislators. 
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privileged position from which to manage Colombia’s politics and economics, and 

judicial empowerment was one element of this project (Jácome 2007; López Medina 

2006). 

A distinct set of political ideas motivated this project. President Rafael Núñez was 

an avid supporter of a particular brand of positivism that became influential in Latin 

America in the late 19th century, one which “[rejected] abstract ideologies (be they 

Liberal or Conservative or something else) in favor of practical concentration on the 

goals of order and progress” (Bushnell 1993: 141).7 A former liberal thinker, Núñez turn 

to positivism occurred while serving as Colombia’s consul in Liverpool. Exposition to 

England’s industrial might infused him with the notion that the goal of modernization 

should take precedent over any ideological belief, and with the conviction that the 

accomplishment of such goal required a highly centralized state that governed above 

petty politics. His main supporter and constitutional drafter was Miguel Antonio Caro, a 

conservative with strong ties to the Catholic Church who believed that Colombia was a 

country “permeated to its core by rural values” that had to be “domesticated” from the 

capital city of Bogotá (Palacios 2006: 27 and 44). 

Núñez first ascended to power in 1880 with the support of the Conservative and 

Liberal parties, the two political organizations that had emerged out of the mid-century 

civil wars and that subsequently dominated Colombian politics until the 1990s. This bi-

partisan support was due to the fact that in the 19th century these political organizations 

did not reflect social cleavages, as was the case with early European party systems. 

Rather, they were heterogeneous organizations whose members came from similar socio-

economic backgrounds (Archer 1995: 171-2; Safford 1972). The Liberal and 

                                                
7 As will be seen below, positivism was also widely influential in late-19th century Brazil. In 1889 the 
positivist motto “order and progress” was embroidered on the national flag by the military government that 
deposed the Brazilian monarchy. 
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Conservative parties, in other words, represented elite cliques who struggled against one 

another for power and resources. There were ideological elements inside each 

organization, however, that occasionally succeeded in building cross-party cooperation in 

support of their political projects (Tirado Mejía 1978: 106). In the 1870s and 1880s, 

bipartisan support of Núñez’s positivism emerged in great part because it provided a 

solution to the deficiencies of an institutional framework imposed upon Colombia during 

the 1850s and 1860s by a branch of the Liberal Party that was clearly influenced by 

laissez-faire ideology.  

Liberal governments that preceded the Núñez presidency had promoted one of the 

most radical federalist experiments ever recorded, one which subscribed to the adage that 

good government is that which responds directly to the will of the people (see Gargarella 

2005: 3-8). These governments had granted Colombian states self-determination and 

expanded existing civil liberties through the expansion of freedom of speech and the 

abolishment of the death penalty. Liberal reformers had also limited presidential terms to 

two years and given congress ample powers to override the president. In the judicial 

sphere, liberal reformers had established an electoral process for the selection of Supreme 

Court justices and created state courts with complete autonomy to interpret state laws. 

Liberal governments had promoted the political balkanization of Colombia, which is why 

Núñez’s political movement was known as La Regeneración (The Regeneration).  

Non-ideological elites had originally supported these radical reforms because 

many Colombian regions were benefiting from the high international prices of 

agricultural products such as tobacco. In a context of bonanza driven by demands from 

foreign markets, it made sense for regional actors to support a weakening of central 

authority. This support waned, however, when international commodity prices crumbled 

in the 1870s. As the political and economic costs incurred by local actors due to the 
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absence of a central authority increased, political support shifted away from the laissez-

faire camp and to Núñez’s ideological alternative, which defended political 

centralization, limited civil liberties, and executive dominance. The role of the SCJ in this 

new institutional scheme was clear: to constrain congress and to help impose the will of 

the national government in general, and of the president in particular, upon the 

Colombian territory. 

In short, judicial review, although limited in scope, first emerged in Colombia as 

one element of a broader political project developed in reaction to the decentralized 

institutional structure set up by proponents of liberal ideals. Judicial power, in other 

words, was built as part of a program of government shaped by a particular set of ideas 

about the proper institutional arrangement for the country, and about how political 

institutions should function. A positivist school of thought that seemed to provide the best 

solution for the failures of the previous institutional arrangement shaped these ideas, 

helped discredit the previous arrangement, provided the blueprints for reform, and 

assisted in the building of a coalition in support of broad institutional changes. As the 

next section shows, however, the reforms of 1886 soon collapsed under the weight of 

Colombia’s party structure. This collapse opened the door for the emergence of new ideas 

about which role the SCJ should play in the Colombian political system. 

Judicial Power in Colombia, 1910-1957:  
The Supreme Court as a Guarantor of Elite Agreements 

The political system constructed in 1886 was unsustainable. The winner-take all 

approach to presidential elections, in particular, proved incompatible with Colombia’s 

antagonistic two-party system. Conscious of the dangers of partisan conflict for the 

accomplishment of order and progress, Núñez had founded a political party composed of 

both liberals and conservatives in the hope that it would allow for the development of 
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“scientific peace” (Palacios 2006: 36). Yet, his Partido Nacional could not uproot the 

two traditional political forces and collapsed under the weight of the Conservative Party 

that dominated his government. The subsequent exclusion of liberals from all 

governmental positions helped spark a “thousand day” civil war that engulfed the country 

from 1899 until 1903. Conservatives emerged victorious from the conflict, but during its 

course Colombia lost the province of Panamá to an US-assisted independence movement. 

The violence of the period and the loss of one of Colombia’s richest provinces 

prompted conservative president Rafael Reyes (1904-1909) to engage in a tentative 

process of political reconciliation through the institutionalization of proportional 

representation, the appointment of liberals to the cabinet, and the professionalization of 

the armed forces (Bushnell 1993: 155-7). Reyes was a charismatic leader with 

authoritarian tendencies, and the assembly he convened to reform the constitution also 

granted him broad fiscal and economic powers as well as a ten-year term of office. To 

limit judicial autonomy, and most likely to allow him to appoint his own preferred judges 

to the bench, his constitutional amendment also reduced judicial tenure to five years with 

the possibility of reappointment.  

Ironically, Reyes’ authoritarian bent proved a more effective trigger of political 

reconciliation than the loss of Panamá, and in 1909 Liberals and Conservatives rallied 

together to replace the president with a temporary bipartisan coalition. Once again, 

leaders of both parties cooperated against a common foe, one that threatened to displace 

their historically constructed political authority. They did so, however, within a broader 

political system still largely dominated by the Conservative Party. 

The primary goal of the bipartisan government that ruled Colombia between 1909 

and 1910 was to eliminate some of the institutional causes of violent political conflict in 

the country. To that end it amended the 1886 constitution in ways believed to weaken 
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centralization, regulate presidential authority, and broaden public liberties. As Valencia 

Villa (1987: 153-4) describes, to fulfill its first purpose the 1910 amendment 

reestablished local elected assemblies and strengthened municipal councils. To regulate 

executive power, it reinstated direct elections for the presidency, limited presidential 

terms to four years, eliminated the possibility of reelection, instituted norms that allowed 

for the suspension of laws during states of siege, but not their revocation, and prohibited 

executive decrees from becoming permanent norms, among other measures. More 

importantly, it created the acción pública de inexequibilidad. This mechanism allowed 

individual citizens to file legal challenges to the constitutional validity to laws and 

legislative projects emanating from congress or the executive.8  

The acción pública developed a broad system of centralized judicial control over 

the constitutionality of governmental outputs almost two decades prior to Hans Kelsen in 

Austria (Cepeda 2004: 154-5). The constitutional amendment of 1910, however, also 

created the conditions for the politicization of the judiciary. According to the reform both 

houses of congress would elect Supreme Court justices from lists sent by the president. 

This new mechanism of appointment, in other words, “turned judgeship into just one 

more article of party plunder” (Palacios 2006: 64). Alongside the five year term for 

justices that closely matched presidential terms, it transformed the Supreme Court into a 

direct extension of the party in office at any given time (Dix 1967: 175). 

The acción pública promoted a radical change in the SCJ’s institutional mission. 

The 1886 constitution had originally designed the court to assist in the central 

government’s efforts to take control over the Colombian territory. The 1910 reform, 

however, transformed it into a tool for political minorities to use against office holders. 

                                                
8 Access to this mechanism was limited to Colombian men over twenty-two years of age who could read 
and write and who held a “legitimate” occupation or source of income.  
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The new selection process limited the court’s constraining potential, but it nevertheless 

did not change the fact that the amendment sought to create a mechanism of insurance for 

electoral losers. If judicial reforms in 1886 were based on the premise that the will of the 

legislator was supreme, the changes implemented in 1910 were based on the premise that 

the will of the legislator was suspect (Jácome 2007: 124). 

Narrow assumptions of political interest, however, cannot fully explain these 

reforms. The institutionalization of the acción was not merely a result of political 

uncertainty regarding future electoral outcomes or motivated primarily by actors 

concerned about their loss of power. The Conservative party was still dominant – it 

remained so until the 1930s – and could have easily vetoed this particular reform. In 

order to fully understand the 1910 amendment we have to take into consideration the 

recent past to which drafters were responding (Jácome 2007). The civil war and the 

subsequent loss of Panamá induced opposing political elites to seek institutional ways 

with which to prevent further clashes from occurring, for ultimately these clashes 

imposed heavy costs on both sides of the struggle. As Bushnell (1993: 155-156) points 

out, many of the conservatives who won the civil war believed that Colombia could not 

be governed if one of the parties was excluded from power, and sought to promote 

reconciliation with the Liberal Party. Their institutional choices reflected this goal. 

The 1910 reform was characterized by a conciliatory discourse from liberals and 

conservatives alike, whose recent experiences had imbued them with the belief that 

institutions should be designed to mediate elite conflicts in a peaceful fashion. To that 

end Colombian reformers looked to Montesquieu’s The Sipirit of Laws and to the 

American system of checks and balances for inspiration. The acción pública de 

inexequibilidad, just like the 1886 reform, was part of a broader project of government 
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induced by perceptions of existing problems and shaped by ideas regarding how to solve 

these problems. 

Single-party dominance over the judiciary ended in 1953 when the Colombian 

army staged a coup that brought General Gustavo Rojas Pinilla to power. Military 

intervention in Colombian politics had up to that point been a rare affair, but the 

widespread partisan violence that followed the assassination of Liberal politician Jorge 

Gaitán in 1948 all but forced the emergence of a military-led authoritarian regime (Dix 

1967: 294-9). The specific causes of what is now known as the period of La Violencia are 

debatable, but it is an uncontested fact that Gaitán’s murder sparked partisan tensions that 

had been building up at least since the presidential election of 1946, when a split within 

the Liberal party allowed the victory of a conservative candidate who only got a plurality 

of the vote. Much like the reformers of 1910, Rojas Pinilla sought to reestablish partisan 

equilibrium through bipartisan appointments to cabinet positions, and in late 1953 he 

appointed Liberals and Conservatives to the Supreme Court (Palacios 2006: 150-1). Yet, 

he was unable to consolidate his political authority. In 1957 a military junta supported by 

the two parties took over the reins of government with the promise of returning Colombia 

to civilian rule after the presidential elections of 1958. 

The National Front Pact of 1957 formalized the bipartisan composition of the 

Colombian judiciary. This political agreement was designed by political elites seeking 

both the end of violent conflict as well as continuous access to state resources. It 

institutionalized a consociational democratic system that guaranteed inter-party parity in 

congress and in the cabinet for sixteen years, as well as party alternation of the 

presidency for three terms after the 1958 elections (Hartlyn 1988: 54-65; Dix 1980; 

Dávila Ladrón de Guevara 2002: chapter 2). Paradoxically, it was the outgoing military 

junta that imposed the requirement of party parity in the upper echelons of the Colombian 
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judiciary. More importantly, the junta’s project reinstated life tenure for Supreme Court 

justices and replaced the political appointment process with a professionalized system in 

which the court appointed its own members. The military, in short, institutionalized party 

parity in the judiciary without party influence. Given that the Supreme Court was charged 

with the appointment of lower court judges as well, this reform insulated the entire 

judicial system from partisan pressures. Political actors were heavily opposed to these 

changes, but the junta all but conditioned its support for the National Front to the 

acceptance of its proposals (Charria Angulo 1988: 39-41). 

The military argued that its proposal was necessary to make the court autonomous 

from political interests that had led the country to years of violence, but an alternative 

explanation suggests that the junta sought to insulate the judiciary from political 

sentiment in order to protect itself from civilian governments. Evidence of this purpose is 

the fact that according to the National Front pact the Court would judge military officers 

who had served under Rojas Pinila (Uprimny 2006: 85-6). The junta appointed a 

bipartisan Court in November of 1957, two days before the plebiscite that legitimized the 

National Front, and a few months later this institution overturned a congressional 

decision to deprive Rojas Pinilla of his political rights (Bushnell 1993: 228; Dávila 

Ladrón de Guevara 2002: 84-5). Nonetheless, the military’s actions also have to be 

understood in relation to the recent past to which they were responding. The biggest 

threat to Colombia was interpartisan conflict, and insulating the judiciary from the two 

political parties while simultaneously entrenching members of both into the SCJ was part 

of an attempt to “complete” the 1910 reforms that had sought to transform the court into a 

mechanism to facilitate the protection of political minorities and, therefore, to facilitate 

political conciliation. 
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In short, the constitutional reforms of 1910 led to the emergence of a partisan 

Supreme Court, one whose composition reflected the party in power at any given point in 

time. Political influence over the court, however, encouraged an outgoing military regime 

to insulate it from the broader political sphere. How did the 1957 changes impact the 

behavior of the Colombian Supreme Court, if at all? The next section analyzes the 

evolution of judicial behavior in Colombia after 1957, with special emphasis on the post-

1968 period. As I describe below, in that year a series of reforms that augmented the 

executive’s authority led to clashes between the Colombian presidency and the judiciary. 

Post-1957 Judicial Activism: 
The Gradual Emergence of an Authoritative Judiciary 

Like the American Supreme Court in its infancy, the SCJ initially used its powers 

primarily to protect private property (Jácome 2007). The court did, however, occasionally 

clash with the preferences of elected officials. Tensions between the court and Colombian 

governments were particularly strong in the late 1930s. In 1936 the Liberal government 

of President Alfonso López Pumarejo (1934-1938) implemented the “Colombian New 

Deal,” a constitutional amendment that allowed for state intervention in the economy, 

recognized second-generation guarantees such as the rights to social assistance and to 

work, and assigned a social function to private property (see Vázquez Carrizosa 1986). 

From 1936 until 1948 the Court declared the unconstitutionality of fifty-one out of 157 

policies reviewed, slightly less than a third of all its decisions. Just as the American 

Supreme Court had vetoed many New Deal policies in the mid 1930s, the Colombian 

judiciary displayed an initial resistance to governmental intervention in the economy 

(Cepeda 2004). 

Understandably, given the violent disruption that engulfed the country and the 

temporary suspension of electoral competition, the number as well as the rate of 
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declarations of unconstitutionality dropped considerably during the years of violence and 

military rule (1948-1957). In the three decades that followed the National Front pact, 

however, we observe a steady increase in judicial activism. From 1958 until 1991 the 

Supreme Court of Justice issued almost two thousand review decisions, twenty-six 

percent of which invalidated the norm under scrutiny. The absolute annual number of 

declarations of unconstitutionality begins to grow steadily after 1968, and peaks during 

the 1980s. In 1990, its last year as Colombia’s highest judicial body, the Supreme Court 

issued almost forty declarations of unconstitutionality, more than in any other year of its 

existence except for 1983 (Cepeda 2004: 192-4).  

The post-violence period in the court’s history has two distinct moments. In the 

first of these, which lasted until the late 1970s, the court refrained from releasing 

decisions that clashed with some of the more salient preferences of the elected branches. 

The review of policies enacted during states of siege in the years that followed the 

military regime is a good indicator of this general attitude. The Colombian executive had 

relied on these extraordinary powers periodically since 1886, but after the outbreak of 

violence this state of affairs became the norm rather than the exception: between 1958 

and 1991 the country was under a state of siege or emergency for a total of twenty-one 

years (García Villegas and Uprimny 2006: 571). Until the late 1970s the justices 

approved the vast majority of governmental measures enacted during periods of 

exception, regardless of whether or not they were directly related to the crisis that had 

triggered the exception in the first place, and regardless of whether or not they limited 

constitutionally protected civil liberties (Uprimny 2004: 53-4). 

In May of 1978 the Supreme Court released a decision that marked the beginning 

of a period of deep inter-branch tensions. On that occasion the justices declared that 

constitutional amendments were also subject to judicial review, thus taking on an 
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authority that few courts in the world have accepted (see Jacobsohn 2006). In doing so 

the court not only broadened its own authority, but it also abandoned its own previous 

legal understanding of the matter. In a 1957 decision the justices had stated that “it is 

neither logical nor legal to sustain that the court’s authority over the constitution’s 

integrity should be extended to all cases in which this integrity is threatened;” but in 1978 

a new majority wrote that “the power of constitutional reform […] cannot escape from 

the Supreme Court of Justice’s constitutional jurisdiction, since it can violate the 

Constitution’s rules and principles.”9  

After 1978 the SCJ also began to place executive decrees released during states of 

siege and emergency under stricter scrutiny, in some cases also contradicting its own 

earlier jurisprudence (Uprimny 2004: 54-5).10 In the 1960s and 1970s the court had 

validated a series of blunt infringements of the fundamental rights of Colombian citizens: 

it had declared the constitutionality of measures that authorized preemptive 

imprisonments and eavesdropping, banned public meetings, granted immunity from 

criminal prosecution to members of the security forces who killed “suspects” during 

raids, and limited the rights to strike and information. In 1987 and 1988, however, the 

court issued two decisions that imposed some restrictions on state infringement of due 

process. In the first of these the court prohibited military tribunals from investigating and 

judging civilians, and in the second it prohibited the country’s security forces from 

carrying out searches of private properties without previous judicial authorization. These 

                                                
9 In this particular case, the amendment under review created a constitutional assembly to reform various 
articles of the 1886 document. The Supreme Court vetoed it on procedural and substantive grounds. First, 
in the court’s assessment the required majority had not duly approved the amendment. On the other, the 
justices argued that the constitution prohibited congress from delegating its powers to reform the 
constitution to another body (see Charria Angulo 1988: 45-55 for a detailed discussion). 
10 The Court stopped short, however, of reviewing the constitutionality of declarations of emergency 
themselves. Rather, the justices maintained the position that it was a political question outside the 
competence of the Court. This jurisprudence changed with the Constitutional Court empowered in 1991, 
which from the outset imposed limits to the executive’s discretion in declaring an emergency. 



 63 

decisions were clearly antithetical to governmental interests, and in early 1988 president 

Virgilio Barco appeared on national television to accuse the SCJ of undermining the 

executive’s capacity to target Colombia’s growing security problems (Uprimny 2006: 

87).   

Perhaps the most controversial declaration of unconstitutionality of the period, not 

the least because of its financial and political costs to the sitting executive, occurred in 

1983 when the justices declared the unconstitutionality of an emergency fiscal reform. 

Nine years earlier a majority of the bench had declared that a similar package was in 

accordance with constitutional precepts regulating executive authority under emergency 

situations (Findley 1980; Findley, Cepeda Ulloa, and Gamboa Morales 1983), but in 

1983 the justices vetoed it on the grounds that policies enacted under situations of 

emergency should be directly tailored to deal with that emergency. More importantly, in 

this decision the court openly criticized the excessive use of emergency decrees by the 

executive. The Supreme Court, in short, did more than just impose limits to executive 

authority: it also argued in favor of its own responsibility in protection the institutional 

order from imbalances in the system of separation of powers (Cepeda 1985). 

Executive-Judicial Tensions:  
Separation of Powers and Institutional Identity 

Judicial activism on salient issues requires the presence of conditions that lower 

the likelihood of political encroachments upon the judiciary. More specifically, it requires 

political fragmentation or divided government (Bednar, Eskridge, and Ferejohn 2001). To 

the extent that congress and the executive do not share the same preferences on particular 

issues, judges’ maneuvering space widens considerably by allowing them to use one 

institutional actor as a shield against the other. This separation of powers argument has 

been used to explain judicial activism by scholars from both rationalist and non-
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rationalist schools of thought (e.g. Epstein, Knight, and Shvetsova 2001; Stone Sweet 

2000: 15-17). It provides a good framework for understanding the emergence of an 

authoritative judiciary in Colombia in the 1970s and 1980s. 

The National Front guaranteed Colombia’s two traditional parties an equal share 

in governmental spoils, but one of its consequences was an increase in tensions between 

the executive and the legislature. First, the 1957 agreement eliminated the political 

incentives that sustained a semblance of cohesion inside each of the traditional parties. As 

Hartlyn (1988: 86) argues, “with both parties guaranteed a share of government, struggles 

over use of government resources and patronage participation shifted from inter-party 

conflict to intra-party factional disputes” that prevented the executive from relying on a 

strong basis of congressional support for its policies. Second, demographic shifts to the 

country’s cities mitigated the executive’s lack of influence over congress by creating a 

schism between their respective policy goals. The president was mostly concerned with 

appealing to the urban voter, but Colombia’s electoral rules helped produce a congress 

mostly concerned with catering to rural interests (Nielson and Shugart 1999; Archer and 

Shugart 1997: 137-146). 

This schism was already evident in the 1960s, and partly for that reason in 1968 

the administration of Liberal president Lleras Restrepo endorsed a series of amendments 

to the constitution that further entrenched already significant executive supremacy over 

economic policymaking. These reforms gave the Colombian president some of the most 

sweeping legislative powers of any national executive (Shugart and Carey 1992: 155-6). 

Perhaps the most expansive of them empowered the president to unilaterally declare 

states of social and economic emergency, periods during which he could circumvent the 

legislature and implement economic legislation through decrees. Congress supported this 

amendment partly because it maintained congressional access to various forms of pork 
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barrel funds (Archer and Chernick 1988; Hartlyn 1988: 97-102), but not without 

attaching to it a number of limits to executive authority. The most relevant of these 

required congressional approval for the transformation of decrees into laws, and granted 

congress the capacity to amend or repel economic emergency decrees (Archer and 

Shugart 1997: 131). The final draft of the reform also delegated to Supreme Court 

justices the responsibility of automatically reviewing the constitutionality of legislative 

decrees released during states of siege and of economic emergency. 

 Assuming, as separation of powers arguments do, that institutions act strategically 

within their political environment to increase their own institutional authority, it is 

relatively easy to see how certain characteristics of post-1957 Colombia allowed for the 

emergence of an activist judiciary. A more conducive institutional context, however, 

cannot fully account for why the Court began exerting its power when it did and not 

earlier, or why there was such a jurisprudential shift in the court’s legal output of the 

1980s compared to that of the 1970s. Rather, a complete explanation also has to account 

for changes in the internal make-up of the Supreme Court and of the preferences and 

attitudes of its judges. 

As stated, from 1910 until 1957 partisan interests controlled the appointment 

process to the Supreme Court of Justice. Unsurprisingly, we observe that sixty percent of 

the judges appointed to the Court in this period had held political positions.11 In contrast, 

between 1957 and 1990 the percentage of judges with a political background fell to forty 

seven percent, most of which ascended to the court in the late 1950s and the 1960s. Of 

justices appointed in or after 1970, only thirty-three percent had a political history. The 

                                                
11 This data comes from a database of Supreme Court justices built by the author from information 
collected from the Diccionario de Colombia (Medellín Becerra and Fajardo Rivera 2005). For the period in 
question, it includes biographical information on 177 Supreme Court justices. Justices are classified as 
having held political positions if they had served as governors, senators, state representatives, or cabinet 
members (see Uprimny 2006 as well).  
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emergence of an activist Supreme Court in Colombia, in short, coincides with the 

emergence of a court dominated by individuals with purely legal backgrounds. The 

political insulation of the judiciary after 1957 allowed legal-ideological attitudes to 

slowly supersede partisan preferences in the Court’s considerations of crucial cases. 

The legal-ideological attitudes that characterized Colombian legal education in 

the 20th century and that dominated the Supreme Court for much of its history can be 

roughly defined as traditional-positivist (López Medina 2004; also Landau 2005). This 

approach to law and the judicial role had its origins in the 19th century, with the 

introduction in Colombia of the French civil code, but got reinforced in the 1940s 

through the influence in the region of Hans Kelsen’s theory of law. Positivism rejects the 

view that judges should look at vague notions of morality when deciding difficult cases, 

or that judges should act towards the accomplishment of substantive ends. Rather, judges 

should concern themselves with protecting the structural characteristics of constitutional 

texts against abuses from the other powers. This approach to the judicial role means that 

judges engage in self-restraint when evaluating the content of public policies, but engage 

in strict scrutiny over the procedural aspects of the policymaking process.  

The Supreme Court’s institutional perspective, as it evolved after 1957, provides 

the substantive explanation for its activism in the late 1970s and 1980s. Just as clashes 

between the Colombian executive and the legislature provided the court with the 

institutional space in which to assert itself, the president’s attempts to circumvent an 

antagonistic congress gave the court the normative justification to use its powers as 

actively as it did. According to an analysis of the period, the court’s behavior in he 1980s 

is a reflection of its concern over the expansion of executive authority in Colombia 

(Cepeda 1985). Arguably, this outcome would not have occurred if the military junta had 

not insulated the Supreme Court from the political sphere. 
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To conclude: from the moment it was first charged with reviewing the legislative 

outputs of elected officials to the eve of the 1991 constitutional convention, the 

evolutions of Colombia’s Supreme Court of justice was deeply shaped by ideas. At each 

of the junctures that reshaped the court’s authority and institutional attributes – in 1886, 

1910, and 1957 – office holders in a politically or electorally strong position relied on 

principled beliefs about which institutional arrangements were proper for their countries 

in light of existing crises or problems to guide their institutional reforms. Although in all 

these instances courts were granted the capacity to constrain the political sphere, in none 

of these junctures did power distributional considerations in the narrow sense advocated 

by insurance arguments motivate reformers. Clearly, political minorities in 1910 and 

outgoing military actors in 1957 expected judicial reforms to boost their own relative 

power within the political system. Nonetheless, these considerations were not the primary 

factors leading up to the changes observed. As the following sections show, narrow 

assumptions of interest cannot explain the evolution of judicial power in Brazil either. 

BRAZIL 

Ideational Origins of Judicial Authority:  
The Constitution of 1891 

The institutionalization of judicial authority in Brazil coincided with the birth of 

the republic. In 1889 a coalition of political and military elites deposed emperor Dom 

Pedro II and placed Marshall Deodoro da Fonseca at the head of a provisional 

government that ended seven decades of centralized monarchic rule. Less than two years 

later, this movement drafted a constitution that transformed Brazil into a federal republic, 
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established a presidentialist system of government, and created a high tribunal in the 

mold of the American Supreme Court.12  

According to the 1891 Constitution, the Supremo Tribunal Federal had four main 

attributions (Arantes 1997: 69-78). First, it had original jurisdiction over conflicts 

between members of the federation and over the judgment of high-ranking public 

officials. Second, it was the final court of appeal in the federal judicial system, and the 

court of appeal when state courts either refused to apply federal norms or confirmed state 

laws that conflicted with federal ones. Third, it was charged with enforcing the 

instrument of habeas corpus in defense of individual liberties. Finally, it was empowered 

to act as the last instance of a diffuse-concrete system of judicial review. According to the 

constitution federal courts and the STF could review the constitutionality of laws in 

concrete cases, but their decisions only applied to the parties involved and the norm 

declared unconstitutional remained in effect. 

The structure of government set up by the 1891 constitution, including the STF 

and the determination of its formal powers, were an inherent part of Rui Barbosa’s 

project to create the institutional foundations of a stable liberal democracy (Lamounier 

1999; Gonçalves 2000: 61-74; Lacombe 1978: chapter 3; Brossard 1985). One of Brazil’s 

most influential legal scholars, Barbosa believed that the country’s political unity was 

threatened by the decay of the emperor’s authority and by states’ separatist tendencies. 

He saw the United States as an example to emulate, and argued that the constitution 

should design an institutional structure that combined federalism with a relatively strong 

central authority. This central authority, in turn, should limited by a system of checks and 

balances that included an independent judiciary.  

                                                
12 For historical accounts of the transition to the first Brazilian republic, see Bello (1940), Faoro (1958), 
Fausto (1999: chapter 2), and Schneider (1991). 
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Rui Barbosa acted as a carrier of American-style liberal ideas, but his vision 

would not have turned into institutional reality without the support of two crucial social 

groups (Gonçalves 2000: 62-65). The first was the old army establishment that had 

Marshall da Fonseca as its leader. As a cabinet member in the provisional government, 

Barbosa exerted considerable influence over the Marshall and his followers, who lacked a 

political program. The second group was composed of regional elites, especially from the 

large states of São Paulo and Minas Gerais, who had joined the republican movement to 

guarantee political and economic autonomy to Brazil’s provinces. These groups 

embraced Barbosa’s ideas because of their compatibility with their economic interests, 

although some among them would have liked to establish an ultra-federalist system with 

a weak central power. In opposition to the liberal project were younger cadres of the 

military and small clusters of urban intellectuals who, influenced by positivist ideals 

imported from France, supported the creation of strong central authority to oversee the 

development of an orderly society. They could not upstage the liberals, however, except 

to place the positivist motto “order and progress” in the national flag (Costa 1964: 151). 

A general lack of concern over the potential political impact of judicial review 

facilitated the implementation of Barbosa’s ideas (see Lacombe 1978: 110). There was no 

organized opposition to the political attributions of the new court inside the constituent 

assembly; rather, controversies only emerged in reaction to the American-based selection 

process that Barbosa had drafted (Koerner 1998: 174-7). According to his proposal the 

STF would be composed of fifteen life-term justices appointed by the executive and 

confirmed by the senate, but critics suggested that the executive would appoint justices 

that catered to the more populous and economically relevant states. Barbosa’s proposal 

withstood opposition, but the heated debates that preceded its approval indicate that 

during the construction of the Brazilian republic relevant actors were not concerned with 
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how a Supreme Court would affect a system of separation of powers, or on how it would 

defend individual liberties against political encroachments. Instead, they were concerned 

with how it would affect relations between members of the federation (ibid). 

Political concerns over the federalist pact of 1891 point to a characteristic of the 

Brazilian political system that will have an important impact on the evolution of judicial 

authority in the country: the lack of an institutionalized party system. During the 

monarchy two parties competed periodically for legislative majorities, but the military 

regime that governed the country during the transition eliminated them. Succeeding 

governments prevented the emergence of new national political organizations because 

they preferred to govern through clientelistic channels and because they saw political 

parties as potential competitors for power and authority. It was partially for those reasons 

that we observe the evolution of a “one-party-per-state regime” during the initial stages 

of the republic (Mainwaring 1999: 64-9). It was not until 1945 that mass-based, national 

parties emerged, but even these failed to develop strong roots in society and were 

dismantled by the military regime that ruled the country from 1964 until 1985. Thus, 

whereas party competition shaped the attributes of judicial authority in Colombia, 

political parties in Brazil had little influence over judicial reforms.  

In short, just as judicial power was initially built in Colombia as part of an 

institutional solution to an existing crisis, in Brazil the STF was originally created as part 

of a series of reforms designed in response to the collapse of the monarchy. These 

reforms, in other words, were motivated by an assessment of the problems that plagued 

the country and by the idea that political institutions should be designed to monitor inter-

branch relations and the federalist structure of government. These ideas were reinforced 

by the American experience, which provided the blueprint with which ideational carriers 

built their coalitions for reform. As the next section shows, factional interests soon 
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infiltrated the court, but the STF nevertheless began to assist the central government in 

expanding its authority vis-à-vis the states. 

The Old Republic (1891-1930): 
Factional Take-over of Liberal Institutions 

Brazil’s Old Republic (1891-1930) had two distinct periods. The first lasted until 

1899 and was characterized by struggles among competing regional factions for political 

dominance over the newly autonomous states. Congressional elections transported these 

struggles to the federal sphere, which prevented the executive from securing 

congressional majorities to push its policy programs forward (see Campello de Souza 

1971: 169-185). This period ended when president Manuel Ferraz de Campos Sales 

(1898-1902) guaranteed the federal executive’s support for the political interests of local 

oligarchies in exchange for governors’ support for his economic agenda. To sanctify this 

agreement, known as the política dos governadores, or governors’ policy, Sales designed 

mechanisms to prevent the election of congressmen who did not belong to factions in 

control of a particular state. The governor’s policy created a political system that 

combined administrative efficiency at the federal level with elite autonomy at the 

regional one (Lessa 1988: 185).13  

The governors’ policy entrenched the national political dominance of São Paulo 

and Minas Gerais, two large and economically powerful states whose internal politics 

displayed a degree of cohesion that was absent from most other members of the Union. 

Dominated by their respective Republican Parties and with the largest share of 

congressional seats, paulistas and mineiros dictated the contours of national 

policymaking and alternated in control over the Brazilian presidency until the end of the 
                                                
13 There are many interpretations of the emergence of the Campos Sales Pact. This interesting debate is 
well analyzed by Backes (2006), who argues that the governors’ policy was partially driven by 
programmatic interests that had state-building as their primary goal. 
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Old Republic in 1930. During this period, other members of the federation remained 

marred by internal political competition and often suffered federal intervention designed 

to oust opposition forces from positions of power (Campello de Souza 1971: 188-9). 

The political conflicts that characterized the Old Republic permeated the Supreme 

Court and influenced the decisions of its members. Specifically, the inter-elite struggles 

that characterized local politics outside the large states of São Paulo and Minas Gerais did 

not end with the advent of elections, but continued in the judicial sphere as electoral 

losers and incumbents removed from office by force filed habeas corpus petitions with 

the court. Regional elites, in other words, employed the STF as a political weapon in 

electoral conflicts for dominance over the Brazilian states (Koerner 1998: chapter 4; for a 

theoretical debate see Maravall 2003). The Court’s decisions on these cases were 

primarily determined by the political loyalties of individual justices on the bench. More 

than the facts of the case, it was the identity of the litigant that shaped the court’s output.  

The Supreme Court also helped consolidate federal authority over the Brazilian 

territory, however. Whereas in habeas corpus decisions individual judges decided in 

accordance with their factional loyalties, in cases that pitted local governments against 

national interests the STF tended to favor the latter (Rodrigues 1991: 91-98). This was 

particularly the case whenever the court reviewed local tax legislation that created tariff 

barriers for inter-state commerce. The importance of this behavior cannot be understated, 

for the constitution of 1891 had granted Brazil’s sub-national units high levels of 

autonomy and their interests often clashed with those of the national government. 

Brazilian presidents during the Old Republic belonged to regional elites, but the nature of 

the executive office induced them to pursue national policies that often conflicted with 

the interests of local oligarchies (Fausto 1999: 167-8; also Backes 2006: 251-257). 
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The court’s behavior was a direct consequence of the judicial appointment 

strategies of Brazilian presidents during the Old Republic. According to Koerner (1998: 

187-193), presidents’ main objective when selecting justices was to build a friendly 

majority on the bench, and their only constraints were the requirements of the governors’ 

policy. Hence, presidents appointed either members of their factional alliances or 

trustworthy individuals who had served the executive. This strategy is reflected in the 

political and geographical background of Supreme Court justices during the Old 

Republic: over seventy percent of the seventy-four individuals appointed between 1891 

and 1929 had previously held a political office. In addition, over forty-four percent of 

them came from the Brazilian northeast, where intra-state factional conflicts were most 

intense. In no other political period were so many former politicians and northeasterners 

appointed to the Court (Oliveira 2002: 61 and 70). 

Getúlio Vargas and the Estado Nôvo (1930-1945):  
Centralizing Authority 

The cross-sectional coalition of political and military actors that brought the Old 

Republic to an end was comprised of both programmatic and particularistic interests 

(Skidmore 1967: 9-12). The former were divided between liberal constitutionalists from 

Brazil’s urban centers and semi-authoritarian nationalists from the armed forces. Liberals 

were the ideological heirs of Rui Barbosa and advocated electoral reforms, the expansion 

of civil liberties, and the maintenance of federalism. Authoritarian nationalists, on the 

other hand, were mostly young lieutenants, or tenentes, who upheld the positivist ideals 

of their predecessors. Particularistic interests were divided between economic, military, 

and political groups whose interests, material and political, the Old Republic no longer 

protected. Political elites of Minas Gerais, in particular, were angered that President 

Washington Luiz (1926-1930), a member of São Paulo’s Republican Party, had decided 
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to support the presidential campaign of a fellow paulista. In retaliation, Minas aligned 

itself with Rio Grande do Sul in support of Getúlio Vargas, that state’s presidential 

candidate. Vargas lost the election, but ascended to power as head of a provisional 

government when the groups identified above overthrew Brazil’s oligarchic republic in 

November of 1930. 

Vargas’ provisional government soon granted itself vast executive and legislative 

powers, abolished all elected assemblies in the country, and deposed most sitting 

governors. In their stead Vargas appointed a number of trustworthy “interventionists” 

who would answer directly to him. A few months later, he also drafted decrees that 

reduced the number of Supreme Court justices from fifteen to eleven and that mandated 

the forced retirement of six specific justices. It has been suggested that the justices 

purged in 1931 had been the most eager to deny habeas corpus to the lieutenants that had 

participated in a series of failed revolts during the 1920s (Rodrigues 2002: 31-3; Viotti da 

Costa 2006: 70-1). Tensions between this group and the liberal wing of the provisional 

government rose in the months that followed and culminated with a revolt in São Paulo 

that demanded the return to a constitutional regime. The “constitutionalist revolution” of 

1932 was ultimately quenched, but Vargas promised the paulistas that he would carry out 

elections for a constituent assembly. He did so because of his relatively weak political 

position at the time and despite pressures from tenentes to punish that state.  

The 1934 Constitution kept the basic judicial framework of the Old Republic, 

with two crucial differences (see Arantes 1997: 78-84). First, it granted the Senate the 

power to suspend any norm declared unconstitutional by the Supreme Court. The Senate, 

in other words, could give the court’s decisions an erga omnes effect. Second, it 

delegated to the court the authority to review, following a petition by the prosecutor 

general, the constitutionality of federal intervention in the states. This provision marked 
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the first time that the court was granted the power to review norms directly and in the 

abstract. 

These changes stemmed from the balance of power inside the constituent 

assembly. From the central government’s point of view it was interesting to have a 

mechanism to invalidate norms that might contradict its interests with one single 

decision. Relevant political actors were not yet ready to trust the court with such powers 

without imposing limits on it, however, which explains the decision to subject the 

universal application of judicial decisions to senatorial approval.14 Regarding the court’s 

authority to declare federal interventions unconstitutional, it has to be seen as a failed 

attempt by states’ rights advocate to constrain the national government. This mechanism 

of review seems to benefit state governments, but its efficacy was greatly undermined by 

the fact that only the prosecutor general, a presidential appointee, could access the court. 

This constitution was short-lived, and in 1937 Vargas staged a coup that brought 

an end to electoral competition and imposed an anti-liberal constitution that had the 

president as the supreme authority and ultimate arbiter of the federation. Vargas’ regime, 

the Estado Nôvo, lasted until 1945 when democratizing pressures from abroad forced his 

resignation. During its reign we observe the development of a highly interventionist state, 

accomplished through the creation of an intricate set of bureaucratic mechanisms 

designed to entrench centralized control over all aspects of the economy and to subject 

regional interests to the preferences of the federal government, and the creation of 

corporatist structures designed to exert political control over labor (Campello de Souza 

                                                
14 Constitutional drafters were aware of the inter-branch struggles that occasionally occurred between 
American presidents and the Supreme Court and explicitly sought to avoid a similar outcome in Brazil. The 
commission charged with drafting a preliminary constitutional text mentions the American experience with 
judicial review on various occasions. On one instance, for example, a member of this commission used 
Dredd Scott as an example of the dangers inherent in allowing a Court to declare laws unconstitutional 
without any political oversight. In the interpretation of this individual, the Dredd Scott decision had 
triggered the American Civil War (Azevedo 1993: 543). 
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1976: chapter 4). We also observe the entrenchment of a plebiscitary type of 

presidentialism that remained a defining characteristic of the Brazilian political system. 

Whereas the idea of equilibrium between the branches prevails in the American system of 

checks and balances, in the system inaugurated by Vargas the prevailing idea is that of a 

personalistic executive around which the whole political system revolves (Lamounier 

1999: 50-51). 

The institutional structure created during the Estado Nôvo cannot be understood 

in isolation from the historical context at the time, or without an assessment of the ideas 

that motivated its designers. The oligarchic and decentralized nature of the Old Republic 

proved unable to effectively respond to the demands of a growing urban population, 

included therein a growing labor class. The regime’s failure induced the emergence of 

different schools of political thought that shared the belief that liberal political institutions 

could not effectively organize the distinct social forces that threatened to split the 

country. Rather, Brazil required an institutional structure that would return authority to 

the central government, a Hobbesian arrangement that could prevent political and social 

fragmentation while simultaneously promoting economic growth. The 1934 constitution 

had not created such a structure, and Vargas is known to have stated that it could not be 

used as an instrument to promote the kind of national cohesion that his regime aspired to 

(Dulles 1967; also Fausto 2006: 68). The 1937 constitution was expected to serve as such 

an instrument. 

The constitution of the Estado Nôvo was the brainchild of Francisco Campos, 

Vargas’ justice minister and the regime’s main ideologue (see Medeiros 1978: 9-52). His 

main concern in drafting this document, as dos Santos (2007: 292) argues, was with 

salvaging the state’s ability to combat partisan factions and the dispersal of authority 

caused by federalism. If Ruy Barbosa had attempted to create the institutional 
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foundations of a liberal democracy, Campos sought to create the institutional foundations 

of an illiberal one (ibid). Campos, like Barbosa, was also seeking solutions to existing 

problems, only in this case the problems stemmed from the failure of liberal democratic 

institutions to operate effectively in a mass-based society like that of 1930s Brazil. And 

like Germany’s Carl Schmitt, Campos subscribed to the idea that the state should be 

given the authority to regulate broader social conflicts. He subscribed, to put it bluntly, to 

corporatist and even fascist ideas emanating from Europe at the time. His beliefs 

provided the foundation for the institutional structure created in 1937, including changes 

to the scope of judicial authority and, arguably, to the composition of the STF. 

Building a Judicial Mission: 
Vargas and the Professionalization of the Brazilian Supreme Court 

Authoritarian regimes often count on judicial institutions to boost their legitimacy 

(Moustafa 2007: 37-40), but Vargas relied on popular support to justify his actions and 

felt no need to maintain a semblance of adherence to a system of separation of powers. 

An indication of that attitude is the fact that the 1937 Constitution was antagonistic 

towards the exercise of judicial review, even though Vargas had appointed all the justices 

on the bench. First, it reversed the two changes implemented in 1934 and reversed 

Brazil’s judiciary to the pure diffuse-concrete system and the STF to a high court of 

appeals. Second, it granted the executive the authority to send a norm declared 

unconstitutional by the Supreme Court to congress for review. In other words, it created a 

political mechanism with which to annul the court’s decisions on concrete cases. Third, 

the constitution exempted executive actions and policies enacted during states of 

emergency from judicial scrutiny. Finally, it excluded vaguely defined “political 

questions” from the Court’s jurisdiction (Vieira 1994: 120-1). Just like Colombia’s 
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judicial reforms of 1886, these changes were based on a belief that the legislator’s will 

was supreme. 

The 1930-1945 period is characterized by high judicial deference to the executive, 

for in these years the Supremo Tribunal Federal denied the vast majority of habeas 

corpus filed by individuals prosecuted by the regime, ignored requests to impose limits to 

state interference over the economy, and acknowledged that the right to private property 

was no longer absolute (Viotti da Costa 2006: 92-100). This outcome is the result of 

structural, institutional, and legal-ideological factors that limited the decisional and 

preference independence of Supreme Court justices. First, and similar to Colombia 

during Rojas Pinilla’s dictatorship, the absence of political fragmentation characteristic of 

the Old Republic shrunk the maneuvering space available for the court and discouraged 

its members from challenging the regime. Second, lack of access to the Court prevented it 

from hearing cases that could antagonize the regime. Finally, and perhaps more 

importantly, the Vargas government entrenched a particular legal-ideological orientation 

inside the STF that made it less likely to oppose the presidency. This last argument is 

worth developing. 

In an article written soon after the 1937 coup, Francisco Campos justified the 

imposition of limits to the Supreme Court’s authority on the grounds that Brazil’s 

transformation into a modern nation should not be impeded by judges whose “social 

philosophy or worldviews” contrasted with that of the government (Campos 1938: 16).15 

More explicitly, in an interview published that same year Campos argued that the 

American system of judicial review, on which the Brazilian one was based, had been 

created to protect dominant social groups from future legislative initiatives that reflected 

                                                
15 To support his argument, Campos (1938: 16) cites Oliver Holmes’ famous dissent from Lochner v New 
York, in which the justice argues that the American Supreme Court’s decision to invalidate limits to 
working hours subscribed to an economic philosophy that the great majority of the country did not share.  
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popular aspirations (Campos 1938: 247-8). For that reason, he argued, judges should only 

make decisions in accordance to legislators’ will, for that was the will of the masses. 

Judges should, in other words, assist the federal government in rationalizing the country.  

What impact did the Vargas regime have upon the Supreme Court? Vargas’ 

appointees to the bench dominated the STF for most of Brazil’s second republic (1945-

1964T). This was a period of intense political competition and fragmentation, conditions 

usually associated with independent judicial behavior. Yet, and as seen below, during 

these years the court displayed deferential behavior similar to that of Vargas’ 

authoritarian years. 

A Lost Opportunity for Judicial Activism:  
The Second Republic (1945-1964) 

The fall of Getúlio Vargas opened the door for the emergence of mass politics and 

modern political parties in Brazil. Soon after he stepped down in 1945 three political 

parties began to compete for votes at the national level, and for the next twenty years 

Brazil displayed the contours of an institutionalized party system and a stable democracy 

(Mainwaring 1999: 70-81). Yet, these parties could not displace Brazil’s traditional 

patterns of political conflict, for the institutional structure adopted after Vargas assured 

that governors and the federal executive remained the dominant actors in the country. 

One of the defining features of the Second Republic was the continuity of the 

institutional structure created during the Estado Novo. In 1946 a constituent assembly 

drafted a document that maintained the basic framework of an interventionist state in 

which the executive is the primary center of power (Campello de Souza 1976: chapter 5). 

Nonetheless, governors reemerged as important actors on the national scene due to their 

influence over congressmen. Governors, rather than parties, dictated much of the 

legislative behavior in the Brazilian congress and could use this authority to extract rents 
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from the federal government in exchange for support for its policy preferences. Different 

from the Old Republic, however, congressional malapportionment after 1945 meant that 

the federal government could no longer rely solely on the legislative support of São Paulo 

and Minas, but had to appeal to smaller states as well. States did not want autonomy, it 

must be stressed, or to dictate national policymaking. Rather, they wanted continued 

access to federal largesse (see Abrucio 2002: 48-57).  

The 1946 constitution also lifted the limits to judicial authority imposed in 1937 

with one crucial difference. The court was stripped of the authority to decide on the 

constitutionality of federal intervention on states, and was empowered to review the 

constitutionality of state norms themselves following a petition by the prosecutor general 

(Arantes 1997: 93). To understand this outcome it is worth noting that the constituent 

assembly of 1945 was composed of individuals who defended free elections and the 

expansion of civil liberties, but who remained favorable to a strong central government 

(Skidmore 1967: 64). Perhaps unsurprisingly, almost fifty-five percent of them belonged 

to the PDS, the political party created by Vargas prior to his losing power (Nogueira 

2005: appendix). Like previous constitutional reforms, the 1946 document did not change 

the selection process of Supreme Court justices, it did not broaden access to the judiciary, 

and it did not shorten judicial terms. It also maintained the number of justices at eleven. 

In fact, an analysis of the proceedings shows that assembly members did not debate any 

of these variables, all of which have the potential to influence the preference 

independence of STF justices (ibid: 475-7). 

The constitution also maintained the justices appointed by Vargas, who remained 

a majority of the Court until 1957.16 The “Vargas Court” exercised its authority primarily 

                                                
16 Vargas appointed a total of nineteen justices during his fifteen years as Brazil’s president. He returned to 
office in 1951 through a popular election, and remained in power until 1954 when a political crisis and 
threats of a military coup led to his suicide. In this later period, he appointed two Supreme Court justices.  
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to invalidate state norms that contradicted the 1946 Constitution17 and to legitimize the 

prosecution and criminalization of the Communist Party and its members. Limited access 

and the deferential characteristic of the justices, however, prevented it from becoming 

involved in other issues of national saliency, even after the renovation of its ranks. 

Clearly, the lack of broad access to the court contributed to this outcome, as did the 

absence of broader powers of abstract review similar to those of the Colombian Supreme 

Court. Nonetheless, an additional explanatory factor is the identity of the justices on the 

STF’s bench. 

During the Old Republic, presidents appointed either factional representatives or 

individuals who had proven themselves to be loyal to the president. Yet, as Kapiszewski 

(2007: 164-182) and Oliveira (2002) show, beginning with the Vargas regime we observe 

that presidents began to emphasize the professional qualifications of justices above all 

else (also Marenco dos Santos and Da Ros 2008). Specifically, presidents appointed 

justices who had distinguished legal careers in the federal judiciary and had held a public 

post, usually in the ministry of justice. Presidents, in other words, appointed individuals 

with a professional commitment to a strong system of separation of powers, to the 

supremacy of the federal government over the states, and to effective governance. This 

type of professional identity was relatively easy to entrench on the court, for just as in 

Colombia and other Latin American countries legal education in Brazil was highly 

positivistic. In addition, by appointing individuals with a background in government 

presidents assured that judges on the bench were sensitive to the particular idiosyncrasies 

and difficulties of governance in Brazil. 

                                                
17 In many cases, state laws declared unconstitutional had been designed to strengthen local legislatures 
vis-à-vis governors. In accordance with its general deference towards the executive branch, the court 
tended to veto these norms (Viotti da Costa 2006: 119-120). 
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The Authoritarian Period (1964-1985): 
Expansion of Judicial Authority 

The Brazilian military served as a moderating power during the Second Republic, 

occasionally called upon by political elites to bring order to an otherwise unstable 

political environment (Stepan 1971: 85-99). Yet, beginning in 1961 increased ideological 

polarization, fragmentation of power, weak governing coalitions, and governmental 

instability created a “decisional paralysis” that broke previous patterns of civil-military 

relations and encouraged the armed forces to take over the reigns of government (ibid: 

153-87; Santos 1986). To restore order in a political system that appeared to be 

imploding a military junta soon issued the regime’s first institutional act, the AI-1, which 

greatly expanded the authority of the federal executive and canceled the political rights of 

individuals deemed dangerous by the new regime. This act was drafted by Francisco 

Campos, who had designed Vargas’ authoritarian constitution in 1937 (Skidmore 1988: 

19-21).  

Far from a unified entity, the military regime that ascended to power in March of 

1964 was composed of moderates and hard liners. Both groups supported the 

concentration of power in the executive, but whereas the former wanted to maintain a 

semblance of legal continuity with the existing constitutional order, the latter opposed 

any legal restraints on the “revolution” (Pereira 2005: 68-70). Moderates dominated the 

initial years of the regime, and their leader, General Humberto Castello Branco, was 

chosen as president less than two weeks after the coup. Moderates were committed to an 

eventual return to democracy, and Castello Branco maintained the existing political 

parties and allowed gubernatorial elections to continue. In line with his “legalist” bent he 

left the Supreme Court intact (Rosa 1985: 27).  

The court proved unwilling to condone the more repressive side of the regime and 

granted habeas corpus to a number of individuals arrested by the armed forces. These 
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decisions created inter-branch tensions, but cannot be attributed merely to the fact that 

civilian presidents had appointed the justices who served on the bench during the early 

years of the authoritarian regime. The court, like many other Brazilian institutions at the 

time, had initially supported the coup and was generally receptive to the idea of a 

temporary authoritarian regime to restore order in the country. But the court’s behavior 

suggests the existence of an institutional identity among its members and illustrates the 

ideational impact of the judicial selection strategies of Brazilian presidents since 1930.  

Most of the conflicts that emerged between the court and the military after 1964 

were due to decisions that called upon federalist principles to invalidate federal 

interventions in the states and upon its long jurisprudence on habeas corpus to release 

individuals arrested because of their political orientation (Vale 1976: 53-73; Viotti da 

Costa 2006). These decisions, in other words, point to the court’s principled belief about 

its role as mediator between the branches and different levels of government, a belief 

that, as analyzed above, was constructed over time by proponents of the idea that the 

court should facilitate governance. The STF has sided with the federal executive for most 

of its history, not the least because of the centrality of executive authority in Brazilian 

constitutions, but in the late 1960s it also displayed an unwillingness to completely ignore 

certain institutional guarantees of autonomy for sub-national governments and of 

individual protection against indiscriminate governmental actions. An indication of this 

principled belief is the fact that, despite the heavy positivism of its judges, in the initial 

years of military rule the court on occasion relied on alternative legal traditions such as 

natural law to justify its decisions (Osiel 1995: 533-7). 

Castello Branco upheld the STF’s decisions despite opposition from hard liners, 

but the gubernatorial elections of 1965 forced moderates to make concessions to this 

group. In October of that year two opponents of the regime won the elections in the 
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important states of Minas Gerais and Guanabara (now Rio de Janeiro), indicating that the 

regime was not as strong as previously believed. In response, the military government 

issued a second institutional act, the AI-2, which eliminated direct elections for 

majoritarian positions and dissolved exsiting political parties (see Skidmore 1988: 42-5). 

In their stead, the military created two political organizations: the Aliança Renovadora 

Nacional (National Renewal Alliance [ARENA]) and the Movimento Democrático 

Brasileiro (Brazilian Democratic Movement [MDB]). The former acted as the regime’s 

official party, and the latter as the official opposition. Much like Vargas, a central goal of 

the military was to strengthen the relative authority of the federal government, especially 

of the federal executive, and to that end the regime pursued the weakening of sub-

national government. For the military, governors were the central threat to their authority 

(Abrucio 2002: 59-64).  

Regarding the judiciary, the AI-2 increased the number of Supreme Court justices 

from eleven to sixteen and removed judges’ guarantees of tenure. Yet, the military did 

not weaken the court’s formal authority. Rather, soon after the AI-2 Castello Branco 

issued an amendment to the 1946 constitution that granted the STF the power to decide 

on the constitutionality of any federal law in the abstract. The prosecutor general 

remained as the only actor legitimized to trigger the court, and the Senate remained 

charged with voiding norms declared unconstitutional. The delegation of broad abstract 

review powers to the STF did not fit within the American-style system of concrete-

diffuse judicial review, but mirrored the Kelsenian constitutional court systems of 

continental Europe. In Arantes’ (1997) analysis, the reforms of 1965 marked the creation 

of a hybrid system of judicial review that combined American and European 

characteristics. 
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These changes were proposed by the Supreme Court itself and not by minority 

political groups. In fact, an analysis of the debates and proposals surrounding this judicial 

reform shows that the court actively pursued the broadening of its institutional authority 

and the maintenance of its position as the ultimate arbiter of the federation and of inter-

branch relations (Câmara dos Deputados 1968). Just as Supreme Court Justices in 

Colombia during the 1980s began to claim certain powers not previously enumerated, the 

STF bargained with the regime to have its formal attributes expanded in order to mirror 

those of powerful courts abroad. Specifically, the STF used the American and Italian 

experiences with judicial review to justify its suggestions for the 1965 constitutional 

amendment (ibid). 

Later developments further illustrate the claim that judicial authority during the 

authoritarian regime developed in reaction to political interactions between the STF and 

the executive. In 1967, the government drafted a new constitution that incorporated the 

reforms of 1965 and restored tenure protection for judges. Yet, one year later the 

government, now under the leadership of hard-liner general Artur da Costa e Silva, issued 

what is widely considered the most repressive measure of Brazil’s military government. 

The AI-5 of December 1968 granted the military carte blanche to deal with growing 

opposition to the regime. In the months that followed, the military once again eliminated 

guarantees of tenure for judges and forced the retirement of three Supreme Court justices 

who had been more vocal against the repressive measures of the regime. In doing so the 

military reduced the number of judges on the bench to eleven once again, and after 1969 

we observe that appointees of military presidents comprised a vast majority of the bench.  

In line with previous developments, the regime did not eliminate the court but 

limited the effectiveness of its authority by transferring habeas corpus cases to the 

Supreme Military Tribunal. The court, in turn, did not directly collaborate with the 
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regime after 1969 but did not resist it either (Vieira 1994: 124). The STF, for example, 

consistently rejected requests for the review of federal norms from actors other than the 

prosecutor general, and most of its abstract review decisions in the post-1969 period 

targeted state laws (Martins and Mendes 2005: 59-75). The Court did, however, 

collaborate with the design of a reform that expanded its authority over the lower 

echelons of the judiciary. In 1977, the government created the avocatória, a mechanism 

that would allow the Supreme Court to transfer cases from the lower echelons of the 

judiciary to its own jurisdiction, pending a request from the attorney general. As Arantes 

(1997: 100) points out, the institutionalization of the avocatória all but eliminated the risk 

that federal acts would be invalidated by the exercise of concrete judicial review in the 

lower courts and marked the apex of centralized judicial authority in Brazil. These were 

the last changes to be implemented prior to the return to civilian rule in 1985 and the 

constituent assembly of 1987-1988. 

SUMMARY 

The historical evolution of judicial authority in Brazil and Colombia brings to 

light the importance of ideas for the construction of judicial power. In both countries 

political actors in a position of power shaped the breadth and scope of high court 

authority towards the pursuit of particular goals. Yet, and in contrast to insurance 

approaches to judicial reform, these goals cannot be reduced to the pursuit of power or 

towards the creation of a political system that benefits judicial reformers at the expense of 

their opponents. Hirschl (2004: 11) is correct in saying that “the expansion of judicial 

power is an integral part and an important manifestation of the concrete social, political, 

and economic struggles that shape a given political system and cannot be studied in 

isolation from them.” But the analysis presented in this chapter suggests that this 
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expansion does not, as he assumes, run counter to the interests of power holders. By 

conceptualizing interests as the result of interactions between historical processes and 

ideas, this chapter shows that office holders in Brazil and Colombia, whether democratic 

or authoritarian, built judicial authority according to principled beliefs about which 

institutional arrangements their countries required or, as Hilbink (2009: 783) puts it, 

according to what they believed a model of good government required. 

The Colombian SCJ was originally empowered to assist the executive in unifying 

the country, only to have its role transformed into that of an insurance provider for 

political minorities. The court acted on its powers, although its role remained 

circumscribed by the politicized appointment process that transformed the court into an 

extension of the political party in office at any given point in time. The court only began 

to exert its authority in earnest when an outgoing military regime insulated SCJ justices 

from political parties. In Brazil, the STF was originally built as part of an American-style 

system of checks and balances whose primary purpose would be to mediate conflicts 

between the branches and between the different levels of government. With the Estado 

Nôvo, however, political actors strengthened the court’s role as a mechanism of 

governance for the federal government against centrifugal forces in the broader political 

system. This role was reinforced by the democratically elected presidents that succeeded 

Vargas and by the military regime that ascended to power in 1964. 

The analysis in this chapter also indicates that these reforms have influenced the 

principled beliefs of judges on the bench regarding their own institutional purpose or 

mission. In the late 20th century both courts shared the belief that their institutions should 

hold a prominent place in the separation of powers scheme and that it was their purpose 

to uphold the general provisions of the constitutional text. Yet, in neither case did 

institutional missions include the promotion of a substantive goal or the pursuit of a 
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substantive end. Rather, they emphasized protecting the structural aspects of the 

constitutional order as it pertained to the functions and limitations of the different 

branches. These institutional missions are also reflected in the pressures exerted by 

judges in both countries to have their own authority expanded. The SCJ granted itself the 

authority to review constitutional amendments, and the STF induced the military to 

expand its centralized power of review. Of course, in Brazil we also observe the 

development of a pro-government bias within the court, a result of the appointment 

strategies of Brazilian presidents and of the historical development of executive power in 

that country. Much more than the Colombian SCJ, the Brazilian STF was committed to 

exercising a governance role.  

The identification of these principle beliefs is relevant because, as argued in the 

introduction to this dissertation, they create barriers for radical changes to the judicial 

institutions. The existence of these barriers will become clear in the next chapter, which 

analyzes the constitutional politics of judicial reform in Brazil (1987-1988) and Colombia 

(1991). These critical junctures were characterized by political struggles between 

different ideas about which judicial arrangements were necessary to solve existing social 

and political problems and about which role high courts and judicial review should play 

in these countries. 
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CHAPTER 4: IDEAS AND THE CONSTITUTIONAL POLITICS OF 
JUDICIAL REFORM IN BRAZIL AND COLOMBIA 

This chapter analyzes the most recent constitutional conventions of Brazil and 

Colombian through an ideational lens. I provide evidence that there were political 

pressures in both countries to create powerful constitutional courts, but these pressures 

did not stem from insurance-seeking actors wanting to constrain their opponents or to 

boost their own governing capacity. Rather, they came from groups and individuals who 

held the principled belief that judges should become actively engaged in the protection 

and promotion of rights and the substantive aspects of constitutional texts. These 

ideational carriers believed that existing judiciaries were ill-prepared to take on this role, 

but found resistance to their proposals for the creation of new courts and for the 

appointment of new judges from existing judicial institutions. Fragmented constitutional 

conventions create the political space within which ideational entrepreneurs can push 

their institutional projects, but the status quo bias of the institutional environment creates 

impediments for their success. 

Whether or not ideational carriers can induce the creation of a new court is 

contingent on their ability to build a strong coalition for institutional change. Specifically, 

it is contingent on whether or not they can garner the support of a pivotal actor with the 

means to sway institutional designers. Ideational carriers succeeded in overcoming the 

status quo bias in Colombia because they convinced the president that such reforms fit in 

with his neoliberal project of government. The creation of a constitutional court in 

Colombia, in other words, was due to the fact that the president in office during the 

transition was engaged in the pursuit of a program of government that cannot be 

explained in a narrow language of interests. Conversely, ideational carriers failed in 

Brazil because they could not enlist the support of the executive. Different from President 
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Gaviria, President Sarney of Brazil did not subscribe to ideas that would justify lending 

support for the displacement of the STF as the country’s highest court. 

 The chapter proceeds as follows. For each country I first analyze the political 

process leading up to the constituent assembly in order to identify the groups that drafted 

the new constitution. This initial analysis is warranted because rational-strategic or 

insurance approaches to judicial reform base their predictions on the composition of 

constitutional conventions. Specifically, they argue that judicial empowerment is directly 

related to the number of parties present in the assembly, with the number of parties 

serving as a proxy for uncertainty. I then describe pre-assembly debates regarding 

judicial authority in order to identify the existence of competing ideas about which courts 

upcoming conventions should empower to enforce the constitution. I follow this 

description with an analysis of the struggles between these different ideas inside each 

convention and an assessment of the principled reasons why the Colombian executive 

supported a new court, whereas his Brazilian counterpart rejected a similar reform. 

COLOMBIA 

 The Road to the Assembly:  
Political Pacts and Power Shifts 

National leaders of the two traditional parties provided the initial impetus for 

major constitutional reforms in Colombia. The 1886 constitution and its amendments had 

granted the Colombian president some of the broadest formal powers among democratic 

executives, but as stated in chapter 3 these powers were held hostage by a clientelistic 

congress interested in pursuing policies that favored the countryside (Archer and 

Chernick 1988; Archer and Shugart 1997). To alter the status quo, Liberal President 

Virgilio Barco (1986-1990) and a former Conservative president called for the 
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establishment of a commission to elaborate constitutional reforms to be put to popular 

vote via referendum. This alliance came about despite Barco having appointed only 

members of his own party to cabinet positions and indicates a general consensus among 

national political elites about the need to reform the country’s institutions in order to 

address the policy demands of an increasingly urban society (Nielson and Shugart 1999). 

Congress, however, frustrated this initial reform attempt. 

Political elites made this pact as levels of violence in the country escalated, 

culminating with the explosion of dozens of bombs in Colombia’s major cities in 1989 

and with the assassination of presidential candidate Luis Carlos Galán of the Liberal 

party.18 Reacting to the state’s inability to guarantee public safety, a student movement 

rose to demand profound changes in the country’s political structure. Specifically, this 

movement asked voters to cast an additional ballot in the congressional elections of 

March 1990 indicating their wish for a constitutional assembly. The movement was 

supported by the Barco government and successfully got two million votes cast in favor 

of an assembly (Dugas 2001). Embracing this mandate to reform the constitution, Barco 

held a plebiscite in tandem with the presidential election of May 1990. At the end of the 

day, a vast majority of voters supported the election of an assembly, and César Gaviria, 

who had replaced Galán on the Liberal ticket, won the popular vote. 

Yet despite Gaviria’s victory the 1990 presidential elections also pointed to the 

debilitation of the traditional parties. The Liberal candidate won with forty-eight percent 

of the vote, ten percentage points less than Barco’s share in 1986, and the Conservative 

candidate came in fourth with twelve percent. With a combined electoral share of thirty-

six percent, the Movement for National Salvation (Movimiento de Salvación Nacional 

                                                
18 Guerrilla groups had been active in the Colombian countryside since the 1960s, often alongside drug-
trafficking cartels, but both groups expanded their violent activities to urban centers in the 1970s and 1980s 
(see Tirado Mejía 1998). 
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[MSN]), comprised of far-right former members of the Conservative Party, and the M-19, 

a former guerrilla group of leftist political orientation, surged as strong alternatives to the 

traditional parties (Pinzón de Lewin 1991; Guzmán Mendoza and Roll 2005). These 

electoral outcomes precluded any decision about the assembly that did not include 

members of these political organizations and resulted in the release of a letter, signed by 

the leaders of the four parties, defining the themes open for debate in the convention 

(Febres-Cordero 1991: 181-8). The agreement also stipulated that the constituent 

assembly would be popularly elected and that its members could not run for congress for 

eight years after the drafting.  

Although broader than the traditional Liberal-Conservative pacts that defined 

much of Colombia’s history, this agreement was conditioned by this tradition. First, it 

prevented active guerrilla groups and armed militias from entering the political arena. 

Second, this “controlled expansion” of political participants served as guarantee to 

traditional sectors of society that the whole process of reform would be limited in its 

scope (Dugas 1993b: 37-38; Dávila Ladrón de Guevara 2002: 127-128).19 Gaviria relied 

on his state of siege powers to formalize this agreement through presidential decree 1926, 

released on August 24, 1990. To justify the employment of extraordinary powers to call 

for the convening of a constituent assembly, Gaviria argued that only major institutional 

reforms could restore public order to the country.  

The Supreme Court of Justice reviewed the constitutionality of the decree and 

accepted the argument proposed in an October decision that opened the door for the 

election of constitutional drafters later in the year. The court’s decision, however, was not 

unanimous or without controversy (see Febres-Cordero 1991: chapter 6). Of the twenty-

                                                
19 For instance, there was no mention of a possible reform of the presidentialist system. As will be seen, 
questions regarding which system of government to install were a main source of contention inside the 
Brazilian assembly of 1987-1988. 
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six justices on the bench, twelve rejected its validity. According to dissenters their 

colleagues supported the constitutionality of Decree 1926 for political rather than legal 

reasons, since only congress was legitimized to reform the 1886 constitution. They were 

partially correct in their assessment, and there was an understanding within Gaviria’s 

government that pressures from civil society and the media, much of them encouraged by 

the government itself, had helped sway members of the court (Vargas 1993: 127-132; 

Van Cott 2000: 59). 

The election for the assembly took place in December of 1990, and the results 

confirmed the electoral trends described above (Dugas, Sánchez D., and Ungar B. 1991). 

Gaviria’s Liberal Party won the most seats in the assembly, but failed to secure a clear 

majority. The Conservative Party and its offshoots, the MSN and a group of independent 

conservatives, won a combined twenty-eight percent of the seats, slightly more than the 

percentage of seats secured by the M-19. The remaining seats were split between 

evangelicals of the Unión Cristiana (UC), indigenous groups, and the Unión Patriótica 

(UP), another former guerrilla group (Table 4.1). These results meant that the Liberal 

Party would have to secure the support of either conservatives or leftist parties to approve 

its constitutional projects. 
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Table 4.1: Composition of Colombia’s National Constituent Assembly (1991) 

Party/Movement Members Percentage of the 
Assembly 

Liberal Party 25 35.7% 
Alianza Democrática M-19 19 27.1% 
Movimiento de Salvación Nacional 11 15.7% 
Conservative Party 5 7.1% 
Independent Conservatives 4 5.7% 
Unión Cristiana 2 2.9% 
Unión Patriótica 2 2.9% 
Indigenous Groups 2 2.9% 
TOTAL 70 100.0% 

Source: Dugas et al. (1991: 210) 
 

To summarize: Colombians elected members of the 1991 constituent assembly on 

the heels of a period of extreme violence during which the state proved unable to 

safeguard the country’s civilian population. The assembly’s very existence, in fact, was 

made possible by a popular movement that responded to the violent context by lending 

support to reformist leaders of the traditional parties. The assembly itself was composed 

of a relatively large number of political parties and social movements. As some authors 

have put it, the assembly was “a mixture of the new and old, left and right, outsiders and 

insiders, with no one capturing a majority of seats” (Segura and Bejarano 2004: 221). 

Prior to engaging in a discussion of how these groups interacted to reform the Colombian 

judiciary, the next section analyzes how old ideas about the proper role and shape of 

national high courts influenced pre-assembly discussions regarding potential changes to 

the existing system of constitutional adjudication. 
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Pre-assembly Debates:  
The Staying Power of Old Institutions 

A pact among four major parties created the conditions for the convening of a 

constitutional convention, but President Gaviria directed the overall process (Febres-

Cordero 1991; Dugas 1993; Dávila Ladrón de Guevara 2002; Segura and Bejarano 2004). 

In a letter addressed to party leaders he suggested eleven themes to be discussed by an 

eventual constituent assembly. The last theme concerned the exercise of judicial review. 

Wheareas Gaviria’s proposal maintained the Supreme Court of Justice as the body 

charged with exercising this authority, it included three significant changes to the existing 

judicial structure (Presidencia de la República 1990: 28). First, it suggested that the 

judicial selection process should be changed in order to allow for the three branches of 

government to influence the composition of the court. Second, it called for the imposition 

of limited terms for SCJ justices, with no possibility for reelection. Finally, it proposed 

the creation of a mechanism of amparo for the prompt and timely protection of 

constitutional rights in concrete cases.  

Gaviria did not provide a justification for these suggestions, but they indicate a 

preference for a politically constructed court with the power to become involved in rights 

issues. Specifically, his proposal included mechanisms believed to increase judges’ 

accountability to the political sphere while simultaneously broadening access for 

individuals seeking judicial enforcement of the constitution’s rights provisions. From an 

insurance perspective, these reforms were designed to weaken the decisional and 

preference independence of high court judges in order to lower the probability of judicial 

vetoes to the government’s legislative outputs. The creation of individual mechanisms of 

rights protection such as the amparo, in turn, have been conceived as a non-threatening 

for the political interests of office holders (Ginsburg 2003). The analysis below will 
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show, however, that ideas held by Gaviria and some of his advisors were the primary 

driving force behind these reforms. 

Yet, the agreement released by the signers of the pact just a few days later 

excluded any mention of changes to the Supreme Court. In fact, the first ten themes of 

Gaviria’s initial suggestions made it to the final agreement virtually unchanged, but there 

was no mention of an eleventh (Presidencia de la República 1990: 29-40).20 This 

omission should not come as a surprise, for the government was well aware that the 

constitution-making process would be subject to the court’s scrutiny. According to a 

member of Gaviria’s inner circle, part of the reason why the government went to such 

lengths in order to define and limit the areas subject to reform was to lower the 

probability that the SCJ would veto the assembly as it had blocked the constitutional 

reforms of previous governments (Vargas 1993: 124-5). The Gaviria government, to put 

it shortly, refrained from proposing major reforms to Colombia’s judiciary while the SCJ 

remained in a position to halt the reformist process on which political elites agreed. 

The court’s decision to declare the constitutionality of Decree 1926 eliminated the 

risk of a judicial veto to the constitutional proceedings, but it did not immediately 

translate into concrete proposals for an institutional overhaul of the judiciary. In 

September of 1990 the government established a number of preparatory commissions 

composed of scholars and other experts to evaluate alternative constitutional projects and 

draft blueprints for the assembly. Two of these commissions debated changes to the 

judicial system and to the institutional structure of the judiciary, and both received 

                                                
20 One could say that changes to the Supreme Court were not included in Gaviria’s initial proposal either. 
The version released to the press, for instance, only listed ten themes (see “Las diez propuestas del 
presidente electo César Gaviria,” El Tiempo, July 30, 1990). The eleventh theme mentioned here was listed 
in the official document released to the preparatory commissions that compiled thousands of constitutional 
reform proposals from Colombians (Presidencia de la República 1990). 
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suggestions for the creation of a constitutional court.21 Yet, these commissions reached 

opposite conclusions regarding which institutional actor should hold judicial review 

authority in the country. The first argued that to create a new constitutional court would 

be an unnecessary inconvenience and that there was no reason why the SCJ should not 

remain in charge of exercising that function as it had for decades. The second accepted 

the idea of a new court to take on the judicial review responsibilities of the SCJ, but did 

not propose major changes to the selection process in place since 1957 (see Presidencia 

de la República 1991: 89-108). 

These competing proposals illustrate the proposition that old institutions create a 

status quo bias in the political environment. Accordingly, old ideas about which 

institutions are the best fit for a particular country or society create barriers to major 

reforms to existing institutional structures. New ideas may create blueprints for reform 

and help discredit old beliefs, but they cannot do so without the formation of a coalition 

in favor of reform. Major reforms to existing judicial institutions, in other words, require 

both the development of clear ideational arguments about the incompatibility of existing 

institutions and the best interests of society and the emergence of a political actor whose 

defense of this argument is able to sway institutional reformers. The following section 

analyzes ideational debates regarding judicial power inside the constituent assembly 

proper and shows how reforms were contingent a pivotal actor with the resources to keep 

a coalition for reform together. 

 

                                                
21 The attorney general argued in the media that the assembly should create a new court composed 
exclusively of experts in constitutional law appointed by the three branches. To justify his proposals the 
attorney general argued that courts with the authority to assess the constitutionality of legislation should not 
be composed of individuals whose expertise lie in penal, labor, or civil law and that judicial review’s 
political character demanded that political actors appoint judges who exercise this power (El Tiempo 1990). 
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Empowering a Constitutional Court: 
Ideational Clashes and the Impact of Executive Influence 

 The Gaviria government released its constitutional project soon after the assembly 

first convened in February 1991 (see Presidencia de la República 1991). One of the 

defining characteristics of this blueprint was the creation of a constitutional court to 

exercise the power of judicial review previously held by the Supreme Court, which would 

retain its non-constitutional responsibilities. These powers, however, would be expanded 

to include the constitutional review of administrative acts and of the procedural legality 

of popular referenda to reform the new constitution. In addition, the government’s 

proposal empowered this court to review lower court decisions on concrete cases filed by 

citizens seeking judicial protection for their fundamental rights. The tutela, as this 

mechanism of rights protection was eventually called, resembled the mechanism of 

amparo characteristic of other Latin American constitutions. Finally, and different from 

the SCJ, the members of this new court would be selected by political and legal actors for 

limited terms of office. The government argued that the new constitution would 

undoubtedly raise a series of questions regarding its implementation, and the creation of a 

constitutional court would guarantee respect for the new constitutional order and a 

prompt and cohesive interpretation of its norms (ibid: 211-9). 

The commission charged with drafting Colombia’s new system of constitutional 

adjudication, the Comisión Cuarta, received fourteen reform proposals, the great majority 

of which expanded the existing review attributes of the SCJ.22 Yet, this consensus on the 

need to broaden judicial authority did not translate into a consensus on the need to create 

a new institution to exercise this power. Seven projects supported the constitutional court, 

six expressed opposition to it, and one displayed indifference. These proposals were also 

                                                
22 These proposals, as well as the commission’s assessment of them, were published in the assembly’s 
official newsletter, the Gaceta Constitucional No 36 (April 4, 1991).  
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split in regards to mechanisms of judicial appointment. Six projects suggested the 

institutionalization of a political appointment system whereby the executive and the 

legislature would participate in the selection of high court judges, whereas seven agued 

that the judiciary should retain control over the appointment of its members. Note that 

defenders of a new court were not necessarily supportive of political appointment 

processes; some even proposed that the new institution should be composed of sitting 

members of the constitutional section of the SCJ. 

Just as in the months leading up to the assembly, the divisions just described point 

to the relative strength of the idea that judicial review did not require a specialized court. 

In particular, opponents of a new court justified their position on the grounds that the SCJ 

had throughout its history proven able to exercise its review authority in an independent 

and efficient manner despite holding additional functions. This idea reached across 

partisan lines, but was particularly strong within the Conservative Party and the former 

guerrilla group M-19. Colombia’s rich history with judicial review, they argued, 

eliminated the need for institutional innovations of unproven efficacy. As will be seen 

below, a similar argument was used in Brazil to defend the maintenance of the STF’s 

authority on constitutional matters.  

Different from Brazil, however, in Colombia the sitting government engaged in a 

proactive campaign to persuade a majority of constitutional drafters that a Constitutional 

Court was preferable to the status quo. The main governmental agent to that end was 

Gaviria’s minister of government, Humberto de la Calle. A constant presence inside the 

constituent assembly, de la Calle held a meeting with the Comisión Cuarta on April 9, 

1991 after it had become clear that the government’s original position had failed to sway 

a majority of relevant actors. In this meeting de la Calle expanded on the government’s 

justification for a new court and defended it on substantive grounds. Specifically, he 
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argued that the new court was being proposed primarily to serve as an instrument of 

rights protection, a necessity given Colombia’s recent history. As de la Calle put it to the 

commission: 
 

We do not base our proposal on the argument that the existing system has shown 
deficiencies in the exercise of abstract control […] Rather, we would like to insist 
that our proposal is based on the belief that a Constitutional Court should serve as 
a great instrument for the protection of fundamental rights, possessing new 
mechanisms that would allow citizens in concrete situations to access this high 
tribunal to successfully protect their rights (Presidencia de la República 1991: 18). 
 

 Gaviria himself engaged in the effort to sway constitutional drafters. In a speech 

to the entire assembly he argued that the existing system’s inability to prevent the 

arbitrary application of norms in Colombia justified the creation of a new judicial 

institution with a new institutional mission. Specifically, the president argued that the 

transformative character of the new constitution demanded the creation of a court whose 

mission would be to prevent public authorities from releasing laws, decrees and 

resolutions that could impede its development. In his words, a judicial institution that “is 

born with a mission that is part of a new Colombia: a judicial organization possessing the 

instruments necessary for the enforcement of rights [.]”23 

Rhetoric alone could not radically alter the general positions of the assembly, 

however. In the days leading up to the vote on whether or not to create a constitutional 

court, divisions among drafters regarding this issue emerged (El Tiempo 1991). Members 

of Gaviria’s Liberal party tended to support the proposal, but other groups were less 

inclined to do so. The Conservative party was the strongest defender of the Supreme 

Court’s authority and counted on the support of a majority of the M-19. According to 

Manuel Cepeda, a constitutional advisor to President Gaviria, more than anything the 
                                                
23 Gaviria’s speech is printed in Gaceta Constitucional No 56 (April 22, 1991). 
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events that took place November 6 and 7, 1985 influenced the former guerrilla group’s 

position on this issue. On that occasion the M-19 had invaded the Palace of Justice in 

Bogotá and taken the Supreme Court hostage, and the ensuing struggle with the armed 

forces left eleven justices dead. Having physically destroyed the Court once, the M-19 

did not want to destroy it legally as well (interview with Cepeda 2007). In short, arguably 

the interventions by de la Calle and Gaviria helped sway some members of the assembly, 

but in early June there was no guarantee that the constituent assembly would accept their 

proposal. 

 In the end, the creation of the court was decided by secret vote. Only thirty-three 

other measures were voted in secret, which attests to the proposal’s controversy (Cepeda 

2007: 399). Despite predictions to the contrary, the Government’s original project was 

approved with minor modifications by forty-four of seventy drafters. According to media 

observers, the winning coalition was composed of Liberals, evangelicals, and members of 

the MSN and the M-19. Conversely, the losing coalition included the four independent 

conservatives, indigenous groups, the Conservative Party, and the remainder of the M-19 

(El Tiempo 1991). One of the few individuals to cast a public vote against the court’s 

creation was Antonio Navarro Wolff, leader of the M-19 in the assembly, but the final 

tally suggests that his party supported the measure in greater numbers than previously 

expected. 

It is unclear whether drafters who had previously objected to a constitutional 

court, the M-19 in particular, decided to transform the country’s judicial structure 

because they found Gaviria’s idea to be “a persuasive way of organizing the world” 

(Weingast 2005: 163) or because they got concessions in return for their support. The 

answer is probably both. On the one hand, there were individuals inside the M-19 who 

had lobbied the party to support a constitutional court on ideational grounds since the 
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beginning.24 In addition, the party was ideologically committed to a comprehensive bill 

of rights, and we should expect its members to have responded positively to the 

substantive arguments used by Gaviria.  

On the other, however, a member of Gaviria’s inner circle has argued that the 

government also engaged in serious negotiations with other parties in order to secure the 

approval of the new court (Cepeda 2007: 37). Perhaps unsurprisingly, around the same 

time Gaviria struck an agreement with political forces in the assembly to revoke the 

congress elected the previous year. The M-19, with the support of the MSN, had 

maneuvered to revoke congress since February. These two parties had not won a 

significant number of congressional seats in early 1990, but given their relative success in 

the subsequent elections for president and for the constituent assembly they saw 

themselves in a promising position with which to increase their congressional 

representation if new elections were to be called (Dugas 1993: 73). The Liberal party was 

initially opposed to revoking a legislature in which it was a majority, but after four 

months of debates Gaviria sponsored an agreements between the different parties and in 

favor of revoking congress in early June of 1991. Arguably, given the timing of these 

deals it is not unrealistic to assume that Gaviria conditioned his support to this 

controversial measure partly in exchange for the M-19’s support for a constitutional 

court. 

The important lesson from the Colombian case is that whether or not new ideas 

get translated into institutional outcomes during critical junctures is largely due to the 

actions of a political pivot with the resources and motivation to sway relevant actors into 

                                                
24 Two drafters, in particular, lent their support to a new court: Maria Teresa Garcés and Álvaro Echeverry 
Uruburú. In addition, one of the M-19’s constitutional advisors, Alejandro Martínez Caballero, also 
pressured the party to vote in favor of Gaviria’s proposal (interview with Martínez 2007). Gaviria later 
appointed Martínez to the new court. 
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supporting the new idea. Ideas, in other words, also require the support of powerful 

actors. As the Brazilian case will show, in the absence of such an actor or group of actors 

it is unlikely that fragmented constitutional assemblies will willingly eliminate or weaken 

existing judicial institutions in favor of new ones. The next section explains the ideational 

reasons behind presidential support for a new tribunal. 

Selecting Judicial Institutions: 
Ideational Basis for a Constitutional Court 

Why did Gaviria use so much political capital to sponsor the creation of a 

constitutional court? From an insurance perspective, this seemingly paradoxical 

institutional choice has to be conceptualized as a way to eliminate the authority of an 

institution, the Supreme Court, which had in the years preceding the constituent assembly 

imposed a number of barriers to the reformist projects of Colombian presidents. This is a 

plausible explanation, for as seen in the previous chapter between the late 1970s and 

1991 what had historically been a deferential institution began to exert its authority in 

ways detrimental to the interests of Colombian governments. Yet, an insurance 

perspective does not explain why the government granted so many powers to a brand-

new court, rather than merely weakening the existing one. More importantly, it does not 

explain why the government actually granted the new court with powers greater than 

those held previously by the SCJ. To understand Gaviria’s choices we must analyze how 

they fit within his ideas. The decision to create a new judicial institution had less to do 

with the Supreme Court’s constraining capacity than with its incompatibility with 

Gaviria’s ideas about which institutional arrangements could solve pressing problems in 

Colombia. 

Attempts to reform the 1886 constitution coincided with a growing consensus 

among technocratic circles on the need to internationalize the Colombian economy. As 
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Barco’s finance minister has written, by the second half of 1988 the government’s 

economic team had agreed that the conditions were ripe for a slow liberalization of trade 

(Alarcón 1994: 447). Influencing this decision were pressures from the World Bank and 

the IMF, demands from various exporters, the less-than stellar growth rate of the 

economy in the 1980s, and a general shift in the ideological orientation of Colombian 

technocrats (Urrutia 1994: 289-294, 302). Although modest in comparison to his 

successor’s reforms, Barco’s measures nevertheless helped diminish economic and 

political resistance to the restructuring of the economy that took place during the first 

years of Gaviria’s presidency. 

César Gaviria was 43 years old when he ascended to the presidency. Prior to it, he 

had served as vice-minister of development, congressman, and Barco’s minister of 

finance (1986-1987) and government (1987-1990). In all of these positions Gaviria 

advocated the liberalization of Colombia’s economy against the position of interest 

groups that defended the economic status quo rooted in protectionist practices. Gaviria 

has a degree in economics from the University of Los Andes, Bogotá’s premier private 

university, and always criticized Latin America’s reliance on the development strategy of 

import substitution industrialization. According to Edwards and Steiner (2008: 203), 

Gaviria subscribed to the belief that the private sector should take on a more proactive 

role in the country’s development, and that poverty alleviation would only occur after 

Colombia got inserted in the international market as a competitive economy.  

To pursue these ends, he surrounded himself with a team of mostly young 

economists with degrees from the US and few, if any, ties to political organizations and 

traditional economic interests that opposed economic liberalization (Edwards and Steiner 

2008: 206-15; Cepeda Ulloa 1994: chapter 3).25 This group of technocrats implemented 

                                                
25 Gaviria’s economic advisors were so young, in fact, that the media nicknamed them Gaviria’s “Kinder.” 
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policies that, in the eyes of a former director of Colombia’s central bank, reflected the 

then “fashionable” recommendations of multilateral agencies (quoted in Álvarez 2005: 

287-288). Gaviria succeeded in passing these reforms for many reasons, not the least 

because of the deep socio-political crisis that drew attention away from the economic 

sphere and to the low levels of support enjoyed by congress at the time. Thus, despite 

resistance from congressional members of his own party (Vargas 1993: 179), the 

consensus reached by various economic and political actors on the need to 

internationalize the Colombian economy provided the support needed to pass these 

reforms (Cepeda Ulloa 1994; Edwards 2001; Edwards and Steiner 2000; Urrutia 1994). 

Gaviria had a specific goal, one defined by his belief in the superiority of the 

market as a force of socioeconomic transformation, but to accomplish it he also had to 

adapt the country’s institutions to the requirements of a market economy. To that end, his 

constitutional reform proposals included a series of measures designed to modernize the 

state. They created an independent central bank (Art. 371), abandoned the state’s 

monopoly over public services (Art. 336), promoted the role of regional units in the 

provision of services through decentralization (Art. 356), and charged the state with 

promoting the internationalization of economic relations (Art. 226). The constitution also 

had a series of transitional provisions that allowed Gaviria’s government to enact 

efficiency-enhancing bureaucratic reforms in the aftermath of the assembly with little or 

no oversight from congress (Hartzell 1993; Dávila Ladrón de Guevara 2002: 154-156). 

Judicial reforms were also part of this process of institutional adaptation to the 

requirements of neoliberal economics. Proponents of the market economy have, at least 

since Adam Smith, diffused the causal belief that the rule of law is a pre-condition for 

economic development and growth (see Wilson, Cordero, and Handberg 2004). To put it 

simply, an efficient market economy requires predictability in the application of norms 
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and the efficient protection of individual rights in general, and of property rights in 

particular. Perhaps paradoxically, given their emphasis on predictability, neoliberal 

proponents of judicial reforms state that market economies also require a legal system 

willing to adapt existing rules to changing socio-economic circumstances (Shihata 1995: 

221-222). Gaviria shared these beliefs, which he expressed in public pronouncements and 

in private conversations. According to him, a key obstacle to economic development in 

Colombia was the arbitrary application of legal norms (interview with De la Calle 2009). 

Arguably, Colombia’s recent violent history also played a role in shaping his perceptions 

regarding which problems plagued the country. 

The Colombian legal system in general, and the Supreme Court in particular, did 

not fit within Gaviria’s governmental project. On the one hand, the Colombian judiciary 

was inaccessible and could not provide the level of protection advocated by market 

ideologues. On the other, the dominance within it of a positivist legal culture rooted in 

the civil law tradition of continental Europe created two specific threats to the goal of 

transforming the Colombian judiciary into a system that would promote stability and 

predictability. First, civil law doctrines rejected the binding power of precedent due to the 

belief that only the legal text itself can guide judicial decisions. Codes and statutes are 

always open to interpretation, however, and without binding precedents different judges 

might reach different decisions when dealing with similar issues. Second, positivism’s 

reliance on the formal aspect of constitutional texts was believed to prevent judges from 

taking broader contextual factors into consideration when making decisions. Colombian 

presidents felt the impact of these legal-ideological characteristics in the 1970s and 

1980s, when the Supreme Court made decisions that contradicted its own jurisprudence 

and vetoed various economic measures based on formalistic arguments.  
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Did ideas determined Gaviria’s institutional choices regarding the Colombian 

judiciary? To be convincing ideational explanations of political choice require the 

identification of the carriers that bring new ideas into the political system and convince 

decision makers of their superiority (Berman 1998: 25-26). These actors provide 

reformers with blueprints for reform, with weapons to contest existing ideas or 

institutional arrangements, and with the arguments with which to build coalitions in 

support for reform. Within Gaviria’s team of constitutional reformers there were three 

different positions regarding the creation of a Constitutional Court, one of which was able 

to sway the president.26  

The first group, which included Gaviria’s minister of justice and other individuals 

with ties to the Supreme Court, was opposed to a new court. Another, formed mostly by a 

small group of young lawyers led by Humberto de la Calle, actively defended it. Among 

them were Manuel José Cepeda and Fernando Carrillo Florez, both of whom had been 

exposed to new constitutionalist ideas about law and the judiciary’s role while studying at 

Harvard Law School. Humberto de la Calle, in turn, had previously served on the 

Supreme Court where he had become personally dissatisfied with the way in which the 

formalism and positivism of Colombia’s legal institutions responded to claims for rights 

protection. These individuals supported new constitutionalist approaches to constitutional 

adjudication and lobbied Gaviria for a restructuring of the Colombian judiciary along 

these lines. These individuals were also directly involved in the creation of the tutela, 

which for them was a crucial element of a new constitutional order committed to the 

protection of rights. Finally, Gaviria’s macroeconomic team was indifferent to this 

proposal. For them this was a question for lawyers, not economists, which points to the 

                                                
26 The following paragraph is based on interviews with two former members of Gaviria’s constitutional 
reform team: Humberto de la Calle (Bogotá, 03/03/2009) and Manuel José Cepeda (Bogotá, 04/10/2007) 
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importance of having ideational carriers who frame their proposals in ways that 

complement or fit within the ideas and goals of other actors. 

In the interaction between these three groups, neoliberal economists eventually 

sided with the new constitutionalist camp despite the heightened potential for ideational 

clashes between the two. As César Rodríguez Garavito (2009) has written, whereas 

neoliberal economists were primarily concerned with market liberalization and the 

maintenance of public order, new constitutionalists’ main focus was on the creation of a 

generous bill of rights that could create problems for the market transition under way. 

Two factors, however, assisted in the creation of consensus. First, both groups agreed on 

the need to protect civil and political rights. Second, these actors’ social backgrounds in 

elite Colombian and American schools, in addition to the fact that both were trying to 

displace entrenched ideas from their respective fields, facilitated the formation of a sense 

of unity and common purpose. New constitutionalists were trying to displace the 

formalistic tradition of Colombia’s judiciary, whereas neoliberal economists were trying 

to displace the Keynesian ideology that permeated Colombian economic circles (ibid). 

Ultimately, the decision of whether or not the government would advocate the 

creation of a Constitutional Court was the president’s. In deciding which institutional 

structure to choose, I argue, Gaviria assessed which would better serve his programmatic 

goals. In Colombia in 1991, new constitutionalist ideals about the role of courts and 

rights in democratic systems of government converged with office holders’ programmatic 

beliefs regarding the strategy best suited to promote growth and development. This 

convergence helped trigger a set of judicial reforms that, from an interest-based 

perspective, do not make a whole lot of sense. Gaviria wanted to take away the SCJ’s 

review authority not exclusively because that institutions could constrain his actions, but 

because it was incompatible with his project of government. Gaviria wanted a 
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Constitutional Court, in turn, to facilitate the accomplishment of a principled political 

goal. According to one of his allies in the assembly, the government was conscious of the 

potential for judicial activism from a Constitutional Court, but it believed that such an 

institution would be able to adapt its decisions to the “requirements of the moment” in 

ways that the Supreme Court would not be able to do (interview with Perry 2007). In the 

words of Gaviria himself, the Constitutional Court was designed to develop the rule of 

law in accordance with the demands of globalization (see Gaviria's prologue in De la 

Calle 2004: 48). 

Entrenching Principled Beliefs:  
Ideas and the Objectives of Judicial Selection 

New institutions will not pursue new missions if their members subscribe to the 

ideational perspectives that governed previous institutional arrangements. Learning 

processes might eventually substitute new ideas for older ones, but this process is likely 

to be a lengthy one. In Colombia, the influence of new constitutionalist ideals on its legal 

institutions was particularly unlikely given the institution’s insulation from broader social 

and political trends. As shown on chapter 3, the heavy formalism of the Colombian 

judiciary was reinforced by a 1957 reform that institutionalized life tenure for Supreme 

Court Justices and granted them the power to select their own replacements and to control 

appointments and promotions in the lower courts. In Brazil, presidential influence over 

judicial appointments transformed judicial formalism into a mechanism of governance. In 

Colombia, in contrast, political insulation helped create a judiciary immune to political 

pressures, but it also led to the evolution of a “judicial elite with aristocratic tendencies” 

that molded the broader legal system in accordance with its ideological preferences and 

was immune to the influence of alternative legal doctrines (Uprimny 2006). 
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To break these patterns of behavior Gaviria’s government proposed a cooperative 

mechanism of appointment for the Constitutional Court in which the senate selects 

justices from lists sent by the president, the Supreme Court of Justice, and the High 

Administrative Tribunal, or Consejo de Estado.27 According to the governmental project, 

this mechanism would avoid the creation of a partisan court of the kind in place prior to 

1957 as well as a legal “ivory tower” detached from the political reality of the moment 

(Presidencia de la República 1991: 17). The exception was the selection of the first court, 

a seven-member panel appointed for a one-year transitional term. Five of these justice 

would be directly appointed in the following manner: one by the SCJ, one by the 

Consejo, two by Gaviria, and one by Gaviria’s attorney general. These five justices, in 

turn, would select the remaining two from lists sent by the president. Gaivria, in short, 

had a direct influence over the appointment of five justices to the transitional court. 

The Supreme Court and the Consejo followed their corporatist tradition and 

appointed members of their own institutions, but Gaviria appointed justices in accordance 

with political and substantive concerns. He appointed two justices from the Supreme 

Court to make amends with that institution and to reward the individuals who had 

supported the legality of the constituent assembly, but he also appointed three justices 

with backgrounds in academia that had not served on Colombia’s high courts. One of 

them, Alejandro Martínez, had been the constitutional advisor to the M-19 and was 

selected as a reward to that party for having aligned itself with the government in many 

votes inside the assembly (interview with Martínez 2007). His second appointee was one 

of his former law professors, Ciro Angarita, and the third, Eduardo Cifuentes, was a 

lawyer from Manuel José Cepeda’s circle. 

                                                
27 Arguably, Gaviria’s proposal had to incorporate judicial elites as central participants in the appointment 
process in order to weaken opposition to the weakening of the Supreme Court of Justice.  
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The principal characteristic of Gaviria’s academic appointees was their 

commitment to human rights and to a proactive judicial role in protecting them, a 

commitment heavily influenced by their legal education. Angarita earned a degree from 

Yale Law School in 1969 (Herrán 1998: 65). At the time, Yale actively promoted 

“teaching and research directly relevant at improving the world” (Smith 2004: 151) and 

had legal philosopher Ronald Dworkin, an active defender of the position that judges 

should base their decisions on values, as one of its faculty members. Arguably, these 

experiences also influenced Cifuentes given his status as one of Angarita’s former 

students at the University of Los Andes. The legal philosophy of Justice Martínez, on the 

other hand, was shaped by his tenure as a student at the Latin American Institute of 

Social and Economic Planning associated with CEPAL in Chile. According to him, 

during his stint at this United Nations institution he “met for the first time the great 

universe of human rights, which was neither part of Colombia’s legal education, nor 

applied by the courts, for the Supreme Court of Justice did not consider them part of 

domestic law” (Martínez 2001). 

The appointment of judges from outside Colombia’s traditional legal institutions 

supports the claim that Gaviria’s goal was to change the institutional mission of the 

judiciary, rather than to constrain other political actors. He selected justices who had ties 

to him, but the purpose was to entrench a particular constitutional view and not a specific 

policy position.28 The justices of the first Constitutional Court and their backgrounds are 

summarized in table 4.2. 

 

 

                                                
28 Gillman (2002) makes a similar argument regarding the judicial choices of the Republican coalition that 
dominated late 19th century American politics. 
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Table 4.2: The First Constitutional Court (1992-1993) 

Name Nominated By Background 
Alejandro Martínez Gaviria Academia and M-19 
Ciro Angarita Gaviria Academia 
Eduardo Cifuentes Gaviria/Attorney General Academia 
Fabio Morón Gaviria Supreme Court 
Jaime Sanín Supreme Court Supreme Court 
José Gregorio Hernández Gaviria Supreme Court 
Simón Rodriguez Consejo de Estado Consejo de Estado 

Source: Compiled by the author from various sources 
 

Gaviria’s government was well aware of the political risks of delegating so much 

power to a Constitutional Court. For that reason, it also proposed a series of mechanisms 

commonly believed to restrict judges’ decisional autonomy. Specifically, the 1991 

constitution instituted congressional control over the institutional structure of the 

judiciary and a short, eight-year tenure for constitutional justices. According to strategic 

accounts of judicial behavior, the former encourages judicial moderation designed to 

protect the judiciary from political backlash (Ferejohn and Kramer 2002: 976-994). Short 

tenure, in turn, allows politicians to reshape the composition of the court periodically. 

Finally, the Gaviria government imposed strict limits on the judicial enforcement of 

social rights. The commission appointed by the president to revise the constitutional text 

split the bill of rights into three different chapters entitled “fundamental rights,” “social, 

economic, and cultural rights,” and “collective rights.” According to the commission’s 

text, only those under the first heading, such as the rights to life, free speech, and 

religious expression, would be judicially enforceable through tutelas. The only social 

right of immediate application was children’s right to health.  

The next chapter analyzes the impact of these personnel selections on the general 

output of the new Constitutional Court and shows how the new constitutionalist position 

entrenched by Gaviria eventually led to the emergence of social rights activism despite 
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the government’s neoliberal orientation. The new constitutionalist movement in 

Colombia had strong ties to a judicial community that preached judicial involvement in 

the promotion of substantive welfare, and the judges appointed by Gaviria were not 

immune to the influence of these audiences. The new constitutionalist camp had made 

agreements with neoliberals in order to institutionalize their preferred institutional 

structure and to entrench their positions inside the judiciary. Once these reforms were 

accomplished, they acted as “subversive” characters that directed the court towards the 

accomplishment of goals different from those assigned by Gaviria.  

For now, however, suffice it to say that the Colombian constitutional transition of 

1991 led to the empowerment of a new judicial institution to exercise judicial review and 

the appointment of judges of a different legal and intellectual background from those who 

usually populated the Supreme Court of Justice. The appointment of these judges, the 

next chapters will show, had a profound effect on the actions of the Constitutional Court 

in subsequent years. I have also argued that these appointments and judicial reforms 

stemmed from President Gaviria’s principled beliefs about which institutional structure 

would facilitate Colombia’s transition to a growth-promoting market economy, not from 

a narrow set of political self-interests. 

To strengthen the claim that a political pivot with programmatic goals is the main 

determinant of paradigmatic judicial reforms as described here, the following sections 

analyze the Brazilian case under the same ideational lens employed above. The analysis 

shows that Brazilians failed to empower a new court and appoint new judges despite the 

presence of ideational carriers similar to those who acted during Colombia’s transition 

because the political pivot in that country was mainly concerned with political survival. 
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BRAZIL 

The Road to the Assembly: 
Political Shifts and Continuities 

Brazil’s constituent assembly of 1987-1988 was the culmination of a process of 

political liberalization begun a decade earlier. In the late 1970s and early 1980s the 

military engineered a series of tightly controlled elections to legitimize its rule and 

weaken the opposition (O'Donnell and Schmitter 1986: 57-9; Fleischer 1986). The 

regime eliminated the two official parties, the ARENA and the MDB, and allowed the 

formation of new ones. Yet, it also prohibited electoral coalitions for the gubernatorial 

and congressional elections of 1982. This strategy split the opposition: ARENA remained 

largely intact as the PDS (Democratic Social Party), whereas the MDB splintered into the 

PMDB (Party of the Brazilian Democratic Movement) and four other parties 

(Mainwaring 1999: 90-1; Kinzo 1988: 208-10).29 Yet, military supporters still lost the 

majority in the lower house of congress, and opposition parties elected governors in the 

most economically developed states. These governors helped organize the Diretas-Já 

movement that in 1983 and early 1984 sponsored massive rallies in support for popular 

presidential elections (Abrucio 2002: 97-98). The movement failed, but encouraged some 

PDS members to create a Liberal Front in support of the presidential candidacy of 

Tancredo Neves of the PMDB. 

 The Brazilian senate elected Neves for president with votes from former 

supporters of the authoritarian regime and from members of the old MDB, a “Democratic 

Alliance” of political opponents that attested to the relative weakness of the military and 

                                                
29 The other parties to emerge were the PP (Popular Party), which was comprised of MDB conservatives 
and ARENA liberals, the center-left PDT (Democratic Labor Party), the leftist PT (Workers’ Party), with 
strong ties to civil society and the labor movement, and the centrist PTB (Brazilian Labor Party). The PP 
only lasted until 1982, when it merged with the PMDB. 
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to Neves’ coalition building skills. To appeal to the former ARENA Neves negotiated 

directly with PDS governors who could influence their state representatives, promised not 

to openly criticize the military regime, and selected former PDS president, José Sarney, 

as his running mate (Abrucio 2002: 98-101; Hagopian 1992: 258-9). To assure members 

of the opposition that this alliance would not undermine the transition to democracy, in 

turn, he publicly defended the convening of a constituent assembly to replace the 

authoritarian constitution of 1967 (Martínez-Lara 1996: 38). The old MDB had defended 

the drafting of a new constitution at least since 1970 and in 1982 had released a series of 

proposals to strengthen Brazil’s democratic institutions (ibid: 36). 

Neves passed away prior to his inauguration, and Sarney, now in the PMDB as 

well, became president in early 1985. Soon after the transition Congress voted to grant 

legislators elected in the upcoming electoral contest of 1986 the responsibility of 

replacing the authoritarian constitution, despite pressures from civil societal groups for 

the creation of an exclusive assembly. In Colombia the Gaviria government actively 

supported excluding congress from constitutional debates, but in Brazil Sarney 

deliberately opposed the formation of an exclusive assembly. As many observers have 

suggested, not the least among his reasons for doing so were pressures from the military. 

The armed forces had all but conditioned their stepping down from power on there not 

being such an assembly.  

The Sarney government also had an indirect impact on the shape and composition 

of the constituent assembly through economic policymaking. In February of 1986 the 

president decreed the Cruzado Plan, a heterodox adjustment policy designed to lower 

inflation by freezing prices among other measures. The plan also created immediate 

salary adjustments to compensate for inflationary losses. It achieved immediate results, 

thus elevating presidential popularity to astonishing levels and helping the PMDB win all 
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but one of the 22 gubernatorial races of 1986 and a majority of the congress charged with 

drafting the new constitution (Fleischer 1990: 222-9). The plan collapsed not long after 

the elections and inflation returned with a vengeance, but by then the electoral results had 

been announced. 

Thirteen parties elected representatives to the Brazilian Constituent Assembly 

(Assembléia Nacional Constituinte [ANC]). Sarney’s PMDB had the largest cohort with 

fifty-three percent of the total number of seats (Table 4.3).30 Note that the PDS, the 

former ARENA, won fewer seats than the combined total of the Democratic Labor Party 

(PDT) and the Workers’ Party (PT), the two largest leftist organizations. Nonetheless, a 

closer look at partisan composition shows that former members of the ARENA 

represented almost forty percent of the assembly, and that former MDB members 

accounted for less than a third of the total. The relative influence of the ARENA inside 

the PMDB, in particular, was a direct consequence of party migration due to the Cruzado 

Plan’s success. The Brazilian constituent assembly, in other words, can be roughly 

divided into Arenistas, MDBistas, and individuals who had not belonged to either party 

during the military regime. The assembly was also divided along economic-ideological 

lines that partially mirrored the ARENA-MDB division, with the latter representing a 

more left-leaning grouping (Hagopian 1992: 272; Kinzo 1990). 
 

 

 

 

                                                
30 Two parties that only elected one representative each to the assembly are not listed. One of them was 
incorporated into the PTB, and the other was considered an offshoot of the PMDB (Fleischer 1990: 231). 
This table does not show changes that occurred later on due to party switching and the creation of a new 
party of PMDB dissidents, the PSDB. 
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Table 4.3: Composition of Brazilian Constituent Assembly (1987) 

Party Total 
Seats % 

Former 
ARENA/ 

PDS 
% Former 

MDB % 

PMDB 298 53.3% 71 23.8% 141 47.3% 
PFL 133 23.8% 100 75.2% 4 3.0% 
PDS 38 6.8% 33 86.8% 0 0.0% 
PDT 26 4.7% 5 19.2% 8 30.8% 
PTB 19 3.4% 5 26.3% 4 21.1% 
PT 16 2.9% 0 0.0% 1 6.3% 
PL 7 1.3% 4 57.1% 2 28.6% 
PDC 6 1.1% 1 16.7% 1 16.7% 
PCB 7 1.3% 0 0.0% 3 42.9% 
PC do B 7 1.3% 0 0.0% 1 14.3% 
PSB 2 0.4% 0 0.0% 1 50.0% 
TOTAL 559 100.0% 219 39.2% 166 29.7% 
Source: Compiled from Power (2000) and Fleischer (1990) 
 

Just as its Colombian counterpart, the Brazilian constituent assembly represented 

the old and the new, the left and the right; despite PMDB dominance no single coherent 

group held a majority of seats. The following sections show that this convention was 

willing to expand judicial authority but predisposed to reject calls for a new judicial 

institution. The analysis that follows indicates that at the outset there were attempts to 

substitute a constitutional court for the STF and that these attempts were partially driven 

by the ideational perspective of key actors in the constitution-making process. However, 

pressures from the STF and the status quo bias of the political system prevented 

reformers from succeeding. As the analysis shows, Brazil lacked a political pivotal actor 

in favor of judicial reforms that could overcome barriers to the creation of a constitutional 

court. Specifically, President Sarney lacked a project of government that would justify 

creating a new judicial institution; rather, he was in a politically weak position and 

employed his resources towards protecting the Brazil’s presidentialist system and his own 
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term in office. Furthermore, Sarney was influenced by the idea that Brazil required 

institutional mechanisms with which to combat excessive diffusion of political authority 

and this set of beliefs encouraged the maintenance of the original STF even though the 

court was bound to benefit Sarney’s successors as well. 

Pre-assembly Debates: 
The Staying Power of Old Institutions 

The question of whether or not Brazil should follow the German and Austrian 

examples and create a constitutional court to exert abstract judicial review surfaced in the 

early 1980s when a group of scholars conducted a survey among political, academic, and 

legal elites regarding their aspirations for an eventual new constitution. The results of this 

inquiry were published in 1984 and suggest lackluster support for an Austrian-style 

system of review (Melo Franco 1984). Among lawyers, politicians, and other elites, 

almost sixty-two percent disapproved of the idea. Among academics, half of those 

interviewed discarded the need for a new judicial institution. The primary argument put 

forth was that the 1967 constitutional reform had already granted centralized abstract 

review powers to the STF, which eliminated the need for a new court. Those who 

sympathized with the creation of an alternative court, in turn, argued that the European 

experience showed that modern states required a judicial institution whose sole 

responsibility was to decide on constitutional cases and to protect fundamental rights. 

President Sarney later appointed the director of this survey, Afonso Arinos de 

Melo Franco, to oversee a group of scholars charged with drafting a constitutional 

project.31 The Arinos Commission was composed of fifty-one intellectuals with no formal 

ties to political parties. After almost a year of debates, it released the blueprint of a 

                                                
31 Sarney had no real interest in setting up this commission; he was pressured to do so because Tancredo 
Neves had defended its creation. 
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constitutional text that had two principal characteristics. From a substantive perspective, 

it was heavily nationalistic and interventionist and listed a long and generous list of 

socio-economic guarantees. From a procedural point of view, it defended the creation of 

a semi-presidential system of government. Yet, despite this preference for an alternative 

to the presidentialist system in place the commission did not propose substantive changes 

to the institutional characteristics of the STF. Countries in Europe had decided to 

establish Kelsenian courts instead of American-style systems of judicial review partially 

because such systems could be easily attached to their parliamentary-based structures of 

government (Stone Sweet 2000: 37), but the Arinos Commission did not see such a 

change as necessary. Rather, it argued that its proposal would give the STF constitutional 

court attributes in addition to its traditional powers, which eliminated the need for a new 

high court.32 

The commission’s main contribution to constitutional debates regarding judicial 

authority was the call for the creation of a Supreme Court of Justice to take on some of 

the court’s responsibilities. Otherwise, the commission’s proposal is very similar to that 

presented by the STF itself. First, it proposed measures to improve the financial and 

administrative autonomy of the judiciary, but maintained the existing system of 

appointment and tenure. According to the court’s president at the time, the experience of 

the American Supreme Court proved the suitability of executive-centered appointment 

procedures; the fact that the Brazilian senate did not act as a veto player during 

confirmation processes did not justify the creation of an alternative mechanism (Moreira 

Alves 1987). Regarding access to the court, the STF and the Arinos Commission 

                                                
32 According to Miguel Reale, who chaired the subcommittee that debated issues pertaining to the judicial 
system, this change would transform the STF into a de facto Constitutional Court. The draft of the Arinos 
Commission’s constitutional project is printed in the Diário Oficial (special supplement to issue 185, 
09/26/1986). The STF’s suggestions to the Arinos Commission can be found in Estado de São Paulo, 
08/03/1986. Miguel Reale’s comments on it and on the commission’s final draft are found in Reale (1986). 
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maintained the attorney general as the only actor legitimized to request a declaration of 

unconstitutionality. According to the justices’ project, concerns that this actor was 

beholden to the executive should not lead to the broadening of access to the judiciary. 

Rather, it should lead to the development of mechanisms to make the attorney general 

more autonomous from the president. 

The absence of major modifications to the institutional characteristics of the STF 

was partially due to the presence within the Arinos group of many representatives from 

Brazil’s traditional legal circles. According to a former member, these actors dominated 

the debates concerning the judiciary and never considered replacing the STF (interview 

with Lamounier 2008). In fact, the individual who presided over the subcommittee that 

debated the structure of the judiciary, Miguel Reale, was a prominent jurist and legal 

philosopher who under the auspices of military hard liners helped draft the 1969 

constitutional amendment that greatly expanded executive power. Thus, whereas some 

individuals inside the commission supported the creation of a constitutional court to 

exercise centralized control over constitutional interpretation and to enforce 

constitutional norms protecting the fundamental rights of Brazilian citizens, they could 

not displace the STF due to the status quo bias of the political and ideational environment 

(see Cittadino 1999: 39-41). President Sarney never sent the commission’s constitutional 

project to the convention, but its suggestions illustrate the argument that old ideas about 

which institutions are the best fit for society are likely to be dominant during critical 

junctures. 
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Initial Challenges to the Dominant Idea:  
Ideational Carriers Inside the Assembly 

Proponents of a constitutional court renewed arguments charge against the 

institutional status quo early on in the constituent assembly. The sub commission of the 

judicial branch, part of the commission charged with designing Brazil’s governmental 

institutions and system of government, first convened in early April 1987. Its nineteen 

members came from a myriad of parties: eleven from the PMDB, five from the PFL, one 

from the PDT, one from the PT, and one from the PL. At the end of that month the sub-

commission sponsored a public audience with three legal academics on the subject of 

constitutional courts. These individuals defended the creation of such an institutions and 

agreed that a) the judicial selection process and tenure system should be modified; b) 

access to judicial review should be expanded; and c) judicial review should include 

mechanisms designed to demand governmental action on issues of social importance. 

Given the many similarities in their proposals, the analysis focuses on the presentation by 

José Lamartine of the Brazilian Bar Association. He was the target of most of the sub-

commission’s questions and his justifications for a new court mirror those presented by 

de la Calle and Gaviria in Colombia four years later. 

Lamartine began his exposition by calling attention to the fact that the post-WWII 

constitutions of Germany, Spain, Portugal and Italy do not limit themselves to imposing 

constraints on governmental authority, but also impose social responsibilities upon the 

state. These responsibilities are not self-enforcing, he claimed, but require an institution 

empowered to oversee the elected branches and assess whether they are acting towards 

the fulfillment of those substantive constitutional goals. Without such a body, 

constitutional promises run the risk of falling into a “legal limbo.” Given that the new 

Brazilian constitution would most likely have a substantive character as well, the 

constituent assembly should create a constitutional court with members selected by 
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congress to serve nine-year terms. A congress centered selection process, according to 

Lamartine, would assure that judges on the court would be committed to the political 

ideals of the new constitution. The STF, in turn, should become a court of appeals on 

non-constitutional issues.33  

Some sub-commission members challenged this conception of the judicial 

function. Specifically, they argued that the STF’s role had always been that of moderator 

of the federation, and that history proved the Court’s efficiency in the service of that role 

(interview with Landim 2006). In response, Lamartine claimed that modern constitutional 

interpretations must not follow traditional, positivistic approaches, but must balance 

different values when making a decision. For that reason alone, he argued, maintaining 

the STF as Brazil’s highest court was antithetical to the aspirations of the new 

constitution. In Lamartine’s opinion, it is inevitable that judges chosen to enforce one 

constitution will have their “juridical sensibilities” modeled by the values of that 

document. Given the authoritarian character of the 1969 constitution, the justices on the 

STF should not be allowed to exercise judicial review under the new legal order.  

The sub-commission’s rapporteur, Plínio Arruda of the Workers’ Party, embraced 

the idea of a constitutional court composed of new judges. According to the draft he 

released for discussion after the presentations summarized above, a so-called 

Constitutional Tribunal would be composed of nine justices: three selected by the 

president, three by the national congress, and three by a new Supreme Court of Justice. 

These justices would have non-renewable twelve-year terms. In addition to the power to 
                                                
33 The second presenter, Luiz Pinto Ferreira, had similar arguments and proposals. According to him, the 
past constitutions of Brazil were “social illusions,” documents with demands upon the state that were never 
fulfilled by the elected branches. Also relying on European examples, he suggested a new constitutional 
court to enforce the substantive character of the constitutional text. Roberto Araújo, the final panelist, 
disagreed on the proposal for a new constitutional court. His main argument was that the STF, with ninety-
seven years of institutional life, should not be relegated to secondary responsibilities within the judicial 
system. Rather, the assembly should strive to reconcile the survival of the Supreme Court with the creation 
of mechanisms that would allow it to serve the role ascribed by the other presenters. 
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declare the unconstitutionality of legal norms, the constitutional court would also be 

empowered to exercise control over legislative omissions. The actors legitimized to 

access the court, in turn, would be expanded to include the president; the leadership of 

the Senate, of the House of Representatives, of state legislatures, and of municipal 

councils; the council of the Brazilian Bar association; registered political parties; and the 

prosecutor general.  

According to Arruda, the general idea of a constitutional court has to be attributed 

to a group of legal scholars from São Paulo who worked as advisors to the assembly and 

with whom he interacted while drafting his proposal (interview with Arruda Sampaio 

2006). These ideational carriers admired the European systems of constitutional 

adjudication and believed that such a system, if transplanted to Brazil, could serve both to 

validate the new constitution and to counterbalance the power of the federal executive. 

Defenders of a constitutional court, in other words, believed that the STF’s replacement 

was necessary for the emergence of a judiciary willing to enforce the constitution despite 

the preferences of the president, and to develop the bill of rights. These same legal actors 

were behind the creation of the mandado de injunção that, as seen in chapter 1, was 

conceived as the primary mechanism with which citizens could demand the enforcement 

of constitutional promises (see Cittadino 1999: 50-64). 

Past members of the Supreme Court criticized Arruda’s project in the media 

immediately after its release.34 A former president of the institution, for example, claimed 

that “rather than implement novelties, what we [should do] is preserve and improve our 

centennial traditions” (Albuquerque 1987). The sitting court did not make official 

statements on the matter, but expressed its discontent informally and engaged in 

                                                
34 See “Evandro condena a criação de novo tribunal no lugar do STF” and “Leitão não vê razão para a 
mudança,” both in Jornal do Brasil (05/19/1987). Also Albuquerque (1987), and Rezek (1987). 
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discussions with assembly members with the purpose of building support for its own 

project.35 According to Arruda, the STF lobbied the assembly aggressively and former 

justices were often in contact with the sub commission to defend the maintenance of the 

court’s attributes (interview with Arruda Sampaio 2006). 

The controversy that ensued led a congressman to suggest an alternative 

institutional arrangement to reconcile the interests of the sitting STF justices with the 

principled goals of Arruda’s project. The new proposal would maintain the STF as 

Brazil’s highest tribunal, but would increase its size to nineteen justices. Of these, eleven 

would have life-tenure, and the remaining eight would hold temporary terms of twelve 

years each. The executive would appoint life term justices and half of the temporary ones 

for congressional approval, whereas congress would select the remaining four. The 

proposal also created a constitutional section inside the court, which would exercise the 

powers and responsibilities originally attributed to a separate constitutional tribunal. This 

section would be composed of the eight justices with limited tenure and of four of their 

life-term colleagues. Life term justices, however, would only be allowed to participate in 

the constitutional section for six years. In short, the new project maintained the STF but 

limited the influence over constitutional matters of its then-current justices and of 

presidential appointees in general. For Plínio Arruda, the formula proposed allowed for 

the creation of a strong court whose members, given periodical replacement, would be 

sensitive to changes in the socio-political context.36 

Ultimately, twelve of the sub-commission’s seventeen members voted in favor of 

this draft. This majority included constitutional drafters from the PMDB, the right-wing 

PFL, and the left-wing PT, whereas dissenters belonged to the PFL, the PDT, the PL and 

                                                
35 See “Extinção do Supremo, uma surpresa,” Jornal da Tarde (05/14/1987). 
36 Parecer do relator às emendas (p.3).  
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the PMDB, suggesting the absence of clear partisan disagreements regarding alternative 

institutional outcomes. The sub-commission of the judiciary sent its project for review by 

the commission charged with designing Brazil’s system of government, which then sent 

its proposal to a powerful Integration Committee whose members would draft the 

constitutional project to be voted by the entire assembly. As discussed below, the status 

quo bias of the assembly regarding the judiciary predisposed its members to reject 

Arruda’s draft, and he was unable to convince a majority of drafters in later commissions 

of his project’s benefits. 

The Victory of Tradition:  
The STF lives on 

The system of government commission filed a large number of amendment 

proposals to sub-commission projects, an analysis of which indicates some level of 

dissatisfaction with Arruda’s project. According to my review, seven drafters rejected the 

creation of a constitutional section and suggested the granting of constitutional court 

powers to the STF itself, with its then-current composition, and the maintenance of 

existing appointment and tenure procedures. Three drafters, in turn, suggested the 

creation of a separate constitutional court whose justices would have limited tenure and 

would be selected by actors other than the executive. Finally, two drafters proposed the 

expansion of the STF’s power, but requested changes to existing mechanisms of selection 

and tenure. 

Opposing opinions were also expressed by the president of the Brazilian Bar 

Association and by STF justice Sydney Sanchez in public hearings sponsored by the 

commission. The former defended the creation of a constitutional court based on the idea 

that it would be useless for Brazil to have a new constitution unless the assembly created 

a tribunal “that is not the Supreme Court as it is structured today. Rather, a different 
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court, one with another philosophy, with other principles, a court with a political 

vocation, a court that is not nominated by the executive, whose members do not serve for 

life.” In supporting his argument, he mentioned Lamartine’s discussion as described 

above. Sanchez, on the other hand, engaged in a lengthy discussion of the unproven 

efficacy of European-style constitutional courts. According to his analysis, the American-

based system should be maintained, as should the STF, for in the course of Brazil’s 

republican history the institution had proven its worth and usefulness in mediating 

political and social conflicts in the country. He nevertheless proposed changes to the 

appointment process. In his opinion, the president should select justices from lists sent by 

the Supreme Court, and not from other political actors. He proposed, in other words, that 

the STF should be further insulated from the political sphere. 

These two positions illustrate the competing ideas that drove debates inside the 

constituent assembly. On one side of the debate, a group of ideational carriers attempted 

to build a coalition around the idea that modern democracies in general, and Brazil in 

particular, required the creation of a judicial institutional solely concerned with 

constitutional and rights issues. This composition of this institution, furthermore, should 

be subject to some form of political oversight so as to prevent it from becoming detached 

from the political reality of the moment or from the changing needs and pressing 

problems of the country. On the other side, however, traditional legal actors sought to 

build a coalition around the dominant idea that the STF’s role was to act as a moderating 

power in Brazil’s fragmented political system, and not as an upholder of vague 

constitutional values. Furthermore, these actors defended the idea that courts, in order to 

sere their role more efficiently, should be kept separated from the political sphere. 

The rapporteur’s final project reflected the controversy between these ideas and 

reached a middle-of-the-road solution. It maintained the STF as Brazil’s high court, 
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expanded its powers to include those previously ascribed to a constitutional section, and 

maintained an expanded list of actors legitimized to request the review of legislation. Yet, 

the draft expanded the STF’s bench to sixteen members and radically changed the 

existing appointment procedure. In the project’s language, the executive would select five 

justices, the House of Representatives six, and the STF would send to the president lists 

from which he would select the remaining five. All of these appointees would have to be 

approved by a supermajority of the senate. 

Arruda attempted to revive his original draft, but fifty-four percent of commission 

members who cast a vote on whether to reestablish the constitutional section rejected it. 

This general trend continued as the assembly progressed and as the number of individuals 

involved in the process increased. When the Integration Commission convened to review 

the drafts sent by each of the commissions, for instance, one assembly member requested 

a vote on the creation of a constitutional tribunal similar to that proposed by Arruda at the 

outset of the drafting process. However, only thirty-three percent of those who voted on 

this proposal accepted the idea. According to observers, the STF put great pressure on the 

commission to reject it.37 With the constitutional court option all but eliminated from 

discussion, judicial reformers began to focus their efforts on implementing changes to the 

existing process of judicial selection and the rules governing judicial tenure. Yet, when 

the Integration Committee voted on whether to adopt the selection process suggested by 

the system of government commission two-thirds of its members voted against it. As the 

constitutional project moved trough the different committees, the position of actors 

supportive of the idea that Brazil required a new judicial institution lost ground to the 

dominant idea. 

                                                
37 See “Quem pode julga a constituição?” O Estado de São Paulo (November 3, 1987), and “Comissão 
rejeita propostas de mudança do STF,” O Globo, November 4, 1987. 
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The final attempt to implement drastic reforms to the structure of Brazil’s 

judiciary took place inside the full assembly during the last round of voting on the 

constitution’s numerous articles. The potential for the maintenance of the historic 

relationship between the STF and the federal executive, in particular, led to the request of 

votes on three proposals: on whether to create a constitutional court, on whether change 

the appointment process, and on whether to limit judicial tenure to twelve years. These 

proposals were designed to limit executive influence over the composition of the STF, 

but they all failed to amass a majority of the vote: thirty-three percent of the assembly 

voted in favor of a constitutional court, forty-five percent voted to change the selection 

process, and forty-one percent voted in favor of limiting judicial tenure to twelve years. 

These results meant that, different from the Colombian case, reforms to the apex of the 

Brazilian judiciary were limited to the expansion of the STF’s authority. 

An analysis of each of these votes supports the proposition that existing 

institutions exert powerful influence over constitutional drafters. More generally, it 

suggests that critical junctures may create the opening for ideational carriers to propose 

meaningful changes to existing institutional structures, but that their efforts are 

challenged by the status quo bias of the institutional environment. As observed on table 

5.4, support for a constitutional court was uniformly lackluster among the three groups of 

constitutional drafters identified above. Former MDB members were more likely to 

support changes to the selection process and to the tenure system in place, but their 

support was not enough to change the status quo. Note that constitutional drafters 

rejected attempts to weaken existing ties between judiciary and the executive despite the 

electoral uncertainty of the period. From an insurance perspective, we should expect 

political actors to promote reforms that impose constraints on the governing ability of 

electoral winners. Yet, in 1988 Brazilian constitutional drafters chose to maintain an 
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institution that had traditionally assisted the federal government. This outcome goes 

against the power-distributional interests of political actors, but is compatible with the 

historically constructed ideas about which role the judiciary should play in the Brazilian 

political system. 
 

Table 4.4: Support for Judicial Reforms among Constitutional Drafters (by political 
affiliation during military regime) 

  

Percentage of 
former Arena in 

favor 

Percentage of 
former MDB in 

favor 
Percentage of 

neither in favor 

Create a 
Constitutional 
Court? 

15%  
(N=19/128) 

47%  
(N=72/153) 35% (N=39/112) 

Change Selection 
Process? 

21%  
(N=31/150) 

65%  
(N=104/161) 52% (N=61/117) 

 
Limit Tenure? 
 

14% 
(N=20/141) 

63%  
(N=92/146) 48% (N=50/104) 

Source: Compiled by the author from Ames-Power38 
 

Constitutional drafter Nelson Jobim has argued that proposals for a constitutional 

court were driven primarily by the goal of weakening executive influence over the 

composition of the court by changing the appointment process in place since the late 19th 

century (interview with Jobim 2006). This does not change the fact, however, that such 

proposals must be anchored in existing theories and ideas about the proper shape of 

judicial institutions or the proper judicial role. Furthermore, and as the data presented in 

table 4.4 indicates, this does not change the fact that individuals who had opposed the 

military were more likely to support the creation of a constitutional tribunal. The old 

                                                
38 Not all drafters participated in all votes, thus the disparity in the number of votes for each proposal 
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MDB had been committed to building democratic institutions, and this commitment 

shows in their support for the argument proposed by ideational carriers inside the 

assembly. Institutional preferences cannot be explained in isolation from actor’s 

experiences and perceptions of existing problems. The next section provides further 

support for this claim by explaining why we observe such a difference in behavior 

between former-MDB and former-ARENA drafters. 

To summarize: like reformers in Colombia, reformers in Brazil employed strong 

ideational arguments in support of their judicial reform project. Plínio Arruda, when 

assembly cast the final vote on whether to limit judicial tenure to twelve years, defended 

the proposal on the grounds that such limits would “allow for new ideas to be brought to 

the court by lawyers who are living the reality of Brazil, outside the ivory tower of 

[Brasília] and outside the ivory tower of the Supreme Court.”39 This renovation was 

necessary, he claimed, because courts have a role to play in developing and protecting 

constitutional rights, and the current STF is ill suited to take on that role. Different from 

Colombia, however, these arguments failed to sway the number of drafters necessary to 

implement reforms to the existing high court. 

The analysis presented suggests that the crucial difference between these 

countries, which determined the disparate institutional outcomes described, was the 

absence of a pro-constitutional court political pivot in Brazil and its presence in 

Colombia. Reformers in both countries defended changes to the institution charged with 

exercising judicial review on ideational grounds. They argued that new courts were 

required to develop the substantive character of new constitutions, but whereas in 

Colombia they succeeded in swaying a majority of the assembly, in Brazil they failed to 

do so. Reformers in Colombia had the support of the executive, a political actor with the 

                                                
39 Diário da Assembléia Nacional Constituinte, April 7, 1988 (page 9067). 
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resources to influence the convention’s institutional outcomes, but their Brazilian 

counterparts lacked such an ally. 

What explains the absence of executive support for a constitutional court in 

Brazil? I have argued that Gaviria’s programmatic goals conditioned his support for a 

constitutional court composed of new constitutionalist judges. In the following section, I 

show that Sarney’s interactions with the assembly were of a very different nature and he 

pursued a very different goal. Sarney had no program of government and spent his 

political capital on a strategy of political survival that allowed no room for programmatic 

considerations. Sarney was engaged in the protection of his office and tenure. He only 

interacted directly with the assembly when these were threatened by specific proposals. 

The Politics of Survival: 
Executive Impact on Institutional Outcomes 

Sarney ascended to the presidency under conditions very different from those that 

brought Gaviria into office. The Colombian president was the legitimate winner of a 

popular election in which voters also requested the convening of a constituent assembly 

to replace a century-old conservative constitution. Sarney, on the other hand, became 

president by accident. Whereas Tancredo Neves had some level of democratic 

legitimacy, Sarney’s background in the ARENA and the PDS eroded any support that the 

winner of the 1985 indirect elections might have received from the old opponents of the 

authoritarian government. In fact, soon after Neves’ death former members of the MDB 

maneuvered, unsuccessfully, to eliminate some of the institutional mechanisms used by 

military governments to exert executive authority and to reduce Sarney’s term in order to 

anticipate a popular presidential election (Martínez-Lara 1996: 55-7). 

Attempts to weaken the presidency in general, and Sarney in particular, continued 

inside the constituent assembly. The former MDB took advantage of the lack of unity of 
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other actors at the outset of the proceedings and managed to place its members in key 

positions of the assembly’s many commissions and sub-commissions (Martínez-Lara 

1996: 91-9; Gomes 2006). In particular, this group took control over a majority of seats 

inside the powerful Integration Committee mentioned above. As a result, the draft 

initially approved for debate in the assembly reflected the ideational dominance of these 

actors: it instituted a semi-presidential system of government not dissimilar to the French 

one; strengthened the powers of the parliament; set the presidential term at five years, but 

reduced Sarney’s to four; granted greater fiscal autonomy to the states; expanded labor 

rights; called for extensive land reform; and listed a broad set of socio-economic rights in 

addition to civil and political rights. To put it shortly, the project of the Integration 

Committee expanded the state’s role in the economy and the list of rights, limited 

presidential authority, and strengthened congress. 

These efforts by former members of the official opposition party are not 

surprising. The old MDB had defended the drafting of a new constitution at least since 

1970, and in 1982 it released a series of specific goals that a constitutional reform should 

seek to accomplish (ibid: 36). First, the new constitutional order should restore direct 

elections for president. Second, it should strengthen the institutional authority of congress 

and guarantee more freedom for political party organization. Third, it should strengthen 

federalism. Finally, it should include guarantees of judicial independence.  

Clearly, some of these proposals were instrumental and reflected the broader 

political changes occurring at the time. The defense of more autonomy for the Brazilian 

states, for instance, was pushed forth by the governors elected in 1982 in order to roll 

back almost twenty years of fiscal and political centralization. As Power (2000: 149-59) 

argues, however, MDB proposals for the greater congressional prerogatives were also 

influenced by substantive concerns and ideas. After years during which an authoritarian 
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executive rolled the institutional prerogatives of congress back, legislative strengthening 

was part of a broader project of democratic consolidation defended by actors who had 

willingly chosen to oppose the military regime when the official two-party system was 

instituted. 

The principled belief that political systems should incorporate efficient and 

authoritative representative institutions to counterbalance the power of the executive is a 

clear contrast to the attitudes of those political actors who had joined the official 

government party after 1967. These individuals had, by and large, originally belonged to 

the conservative parties of the Second Republic (Wesson and Fleischer 1983) and joined 

the ARENA to maintain access to state resources that had sustained their careers prior to 

the coup. The advent of strong central authority in Brazil prior to the emergence of 

institutionalized political parties encouraged individual politicians to rely on clientelistic 

politics to push their careers forward, which in turn helped prevent the emergence of 

programmatic parties and of an institutionalized party system in the country (Campello de 

Souza 1976; also Lamounier and Meneguello 1986). The groups and individuals who 

consistently relied on clientelistic politics to exercise their authority are referred to here 

as traditional political elites, to use Hagopian’s (1992, 1996) terminology.  

It was primarily to these traditional elites that Sarney turned when the Integration 

Committee’s draft first surfaced. This project was heavily criticized by liberal-economic 

sectors of the assembly, who then began amassing support to overturn the rules that 

protected the Integration Committee’s draft (Gomes 2006; Martínez-Lara 1996: 113-6; 

Power 2000: 185-7; Souza 1997: 86-7). Sarney, who opposed the semi-presidentialist 

option and limits to his presidential tenure, assisted in their effort through the aggressive 

use of patronage (Mainwaring 1999: 196-7). These strategies were largely successful, and 

on December 3, 1987 a broad coalition of individuals from multiple parties known as the 
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Centrão, or Big Center, cast 290 votes to change the ANC’s internal rules and revamp the 

Integration Committee’s draft. Unsurprisingly, given their history of clientelistic 

practices, over seventy-five percent of former ARENA members belonged to this group. 

In turn, twenty-eight percent of former MDB members and forty-three percent of 

constitutional drafters who had not belonged to either party joined in.40 

Sarney’s actions were crucial for the formation of the Centrão. An indication of 

this proposition is the fact that this coalition only remained stable long enough to exercise 

its power towards the accomplishment of three goals: water down the Integration 

Committee’s land reform proposal, maintain the presidentialist system of government, 

and guarantee a five-year term for Sarney (Martínez-Lara 1996: 116-8; Power 2000: 185-

90). Although the initial impetus for the Centrão came from opponents to the social-

democratic aspects of the Integration Committee’s project, the coalition could not hold its 

numbers together to weaken the statist and social characteristics of the constitutional draft 

presented by the Integration Committee. Rather, its major successes were to defend the 

political interests of an actor, the president, who used his access to sources of patronage 

to guide the actions of individual drafters. Sarney had the means to influence the outputs 

of the constituent assembly, but he used these to bolster his precarious political position 

at the time.  

The contrast with Colombia is clear. In that country, the president in office during 

the constitutional transition had a clear program of government and used his institutional 

position to shape the constituent assembly’s outputs according to his ideas. One of the 

targets of his reforms was the judiciary, and his actions led to the creation of a new court 

to replace the old SCJ as Colombia’s highest judicial body. President Gaviria, in short, 

                                                
40 The author compiled this data from voting records available at the Brazilian congress and from Ames-
Power. 
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was the pivotal political actor whose influence determined the creation of a constitutional 

court in that country. In Brazil, President Sarney did not have a programmatic goal that 

could justify investing in paradigmatic institutional changes to the judicial system. As a 

consequence of his inaction, ideational carriers in that country failed to convince a 

majority of the assembly that the STF was ill fit for the new constitutional order. Sarney’s 

lack of support for a new court, however, cannot be explained by assumptions of interest 

characteristic of insurance arguments. He was in a weak political position, and from an 

insurance perspective we should have expected him to support reforms that would 

transform the judiciary into a stronger mechanism of constraint for future office holders. 

Yet, his government did not maneuver to defend the creation of a substitute for an STF 

that had, historically, assisted the federal government in general and the executive in 

particular. The president was committed to the status quo because he shared the dominant 

idea that institutions should be designed to facilitate federal control over the general 

structure of the Brazilian political system. His appointments to the STF, as described 

below, exemplify this commitment. 

Continuities in the Process of Judicial Selection: 
 Sarney’s Judges 

In chapter 3 I argued that Brazilian presidents since Vargas had chosen Supreme 

Court justices based on legal and political considerations. First, presidents selected judges 

who had positivistic background and who had belonged to Brazil’s traditional legal 

circles. Second, they selected judges who had also held political posts. As a consequence 

of these strategies, the Supremo Tribunal Federal, although not sharing a partisan 

affiliation with any one actor or interest, was nevertheless predisposed to support the 

authority of the elected branches in general, and of the executive in particular.  
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President Sarney continued this appointment tradition. He nominated five justices 

to the Supreme Court, two before the constituent assembly convened, and three after the 

promulgation of the new constitution. His first appointee, Carlos Madeira, had previously 

been selected for the federal tribunal of cassation by the military government, and served 

there until Sarney nominated him to the STF in 1985. Célio Borja, appointed in 1986, had 

been an ARENA congressman, a member of the Arinos Commission that had originally 

rejected the constitutional court proposal, and had served as one of Sarney’s counsels. 

Paulo Brossard had been Sarney’s Justice Minister and also a member of the “judicial 

section” of the Arinos Commission. Sepúlveda Pertence, in turn, had drafted that 

commission’s proposal for the judiciary and later served as Sarney’s attorney general. 

During the constituent assembly, Pertence had also spoken to members of the sub 

commission on constitutional guarantees against the creation of a constitutional court. 

Finally, Celso de Mello had graduated from one of Brazil’s most traditional law schools, 

the Faculdade de Direito do Largo São Francisco, and joined the public prosecutor’s 

office where he remained until his appointment to the STF. 

When Sarney turned the presidency in 1990 over to Fernando Collor de Mello, 

Brazil’s first popularly elected president since 1960, the STF was composed of these five 

justices plus six appointees of military presidents. Moreira Alves had graduated at the top 

of his class from some of Brazil’s most important universities and had served as attorney 

general under the military prior to being nominated by General Geisel to the STF in 1975. 

Neri da Silveira had been appointed by the military to the federal judiciary and, before 

ascending to the STF in 1981, acted as judge in the federal tribunal of cassation. 

Similarly, Aldir Passarinho had begun his career as a judge when the military appointed 

him to the federal judiciary. Octavio Galotti came from a family of judges, and his father 

had served as STF minister before him. Sydney Sanchez was a career judge from São 
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Paulo, where he held almost all positions in that state’s judicial structure. Finally, 

Francisco Rezek was the only military appointee who had received degrees abroad. He 

studied in Oxford and Paris and was an expert in international relations. 

These brief descriptions do not do justice to the legal and political careers of these 

individuals.41 Yet, they do indicate that the STF in office when the new constitution came 

into effect was composed of individuals with backgrounds in Brazil’s judicial structure 

and in Brazil’s political system, usually in the president’s cabinet. Sarney’s appointments 

are a stark contrast to Gaviria’s appointees to the first Constitutional Court and indicate 

the difference between these two presidents regarding which institutional role they 

ascribed to their respective high courts. For the principled reasons already enumerated, 

Gaviria wanted a court that would take on a rights-protecting function seriously. Sarney, 

on the other hand, wanted a court that continued to serve the governance function that it 

had since the Vargas era 

Arguably, his selections for the court were designed to entrench his preferences or 

his political allies inside the institution as a form of insurance. Yet, and as shown in 

chapter 3, Brazilian presidents have not clashed with judges selected by their 

predecessors because STF justices have been appointed according to professional rather 

than partisan considerations. When Sarney made his appointments, in other words, he 

was following a long-standing tradition that was justified by the idea, entrenched back in 

the 1930s, that the court had an important role to play in the Brazilian political system. 

This role, however, was related to issues of governability and not with issues of rights 

protection. Sarney’s support for the institutional status quo, to put it simply, was 

influenced by ideas regarding the proper institutional structure for the country, and these 

                                                
41 Detailed biographies in Portuguese of each of the STF’s justices, dating back to the old republic, can be 
found in the court’s website at http://www.stf.jus.br/portal/ministro/ministro.asp (last accessed on July 13, 
2009). 
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ideas had consequences for the type of court and the type of judges that the executive 

should support. 

SUMMARY 

Why do constitutional conventions empower courts to exercise judicial review? 

What explains the institutional design of judicial institutions across cases? Much of the 

current literature on judicial politics has relied on narrow assumptions of political interest 

to answer these questions. Specifically, it associates alternative institutional outcomes 

with the relative power or expectation of electoral victory of different actors. To put it 

simply, the more uncertain about their electoral chances politicians are, the more 

powerful and independent they will want high courts to be. Brazil and Colombia, 

however, cast doubt on the predictive power of purely interest-based analyses. Both 

constitutional assemblies were highly fragmented, but their respective institutional 

choices differed greatly.  

I have argued that an ideational analysis provides a better explanation for these 

disparate institutional outcomes. I have shown that institutional choices pertaining to the 

judiciary resulted from ideational clashes between defenders of the position that courts 

should take on a more proactive role in the development of constitutional rights, and 

those who believed that the status quo was the best fit for the country. These ideational 

perspectives worked across parties and could not be attributed to any particular political 

organization. In addition, I have shown that the staying power of old institutions is likely 

to prevent major reforms to the existing judicial structure in the absence of a political 

pivot with the capacity to influence constitutional debates and proceedings. Whether this 

actor will invest resources in efforts to change judicial institutions, in turn, also depends 

on his or her ideational perspective. Specifically, it is contingent on whether the pivot 
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holds a set of principled beliefs and goals about which institutional structures are the best 

fit for society, and on whether he or she believes that radical reforms to judicial 

institutions will facilitate the accomplishment of these goals. These goals cannot be 

deduced a priori, but derive from ideas. 

I have also shown that ideational perspectives on the role of courts shape the 

appointment of judges to the bench. In Brazil, Sarney maintained existing appointment 

strategies and selected positivistic judges who often had political experience as well. 

Gaviria’s principled beliefs, by contrast, induced him to appoint judges of a different 

ideational background than those who had traditionally populated the Supreme Court. 

The next chapter shows how the entrenchment of such distinct ideas in each of the two 

courts influenced their activism. Specifically, the analysis below demonstrates that the 

courts that emerged from the recent constitutional conventions of Brazil and Colombia 

held distinct senses of institutional mission and that these institutional perspectives help 

explain much of their behavior in the years that followed. 
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CHAPTER 5: JUDICIAL ACTIVISM IN BRAZIL AND COLOMBIA: 
THE IMPACT OF IDEAS ON BEHAVIOR 

This chapter analyzes the exercise of judicial authority in Brazil and Colombia 

after 1988 and 1991, respectively. Chapter 3 traced the political construction of judicial 

power in these countries during the 20th century and its impact on the development of 

distinct institutional missions inside their respective high courts. Chapter 4, in turn, 

analyzed how the relative strength of different ideational carriers led to the maintenance 

within the STF of the ideas first entrenched by Getúlio Vargas in the 1930s, and to the 

entrenchment within the CCC of new constitutionalist beliefs. In the following pages I 

show that these political choices impacted the behavior and internal dynamics of each 

court in significant ways. The focus of the analysis is on the CCC’s jurisprudence on the 

tutela and the STF’s jurisprudence on the mandado de injunção, the two mechanisms 

designed to facilitate the judicial promotion of constitutional promises. 

The chapter proceeds as follows. For each country I first rely on media sources to 

identify initial concerns and expectations among political and legal actors regarding the 

potential impact of the judicial reforms implemented during each country’s constitutional 

transition. I then analyze these courts’ reactions to pressures for them to employ their 

new powers and assess the underlying motivations behind their responses. Central to my 

analysis is an identification of the ideational perspectives held by different judges on the 

bench and an assessment of the extent to which these perspectives reflect the goals and 

objectives of powerful political actors.  

The analysis for Colombia covers the period from 1991 until 2000. As such, it 

covers three presidencies and one major reform to the Constitutional Court. The analysis 

ends in 2000 because it coincides with the end of the tenure of the court appointed while 

Gaviria was in office, but it will make allusion to some decisions by the curt that 
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succeeded it. For Brazil my analysis covers the period stretching from the constitutional 

convention until 2002. This period comprises three presidencies and the appointment of 

eight justices to the STF. This periodization allows for an assessment of each court’s 

behavior during presidencies dominated by different political parties and also for an 

assessment of the extent to which personnel changes in each court impacted their 

behavior. 

COLOMBIA 

Early Challenges to the Constitutional Court 

President Gaviria inaugurated the transitional Constitutional Court on November 

of 1991. At the outset the institution had to deal with two impediments to its proper 

functioning. The first barrier arose from the paucity of its resources, for the court spent its 

initial days requesting computers and proper furniture (Torres 1991; Hernández 2009). 

Much more threatening for the long-term prospects of the institution, however, were 

public criticisms emanating from the Supreme Court of Justice and its political allies 

regarding the reach of the court’s powers in general, and of the tutela in particular (see 

Rueda 1992). Colombia’s traditional legal institutions rejected the government’s 

proposals to allow the employment of this mechanism against judicial sentences on non-

constitutional cases and to allow Constitutional Court decisions on tutela cases to serve as 

binding precedents for lower courts.42 

The Supreme Court’s opposition to the tutela had a clear political component, as 

government officials quickly acknowledged (Torres 1992). The SCJ had avidly defended 

                                                
42 Similarly, the fact that tutelas could be filed against private entities raised concerns within the National 
Association of Industrialists regarding its impact on labor relations. “Acción de Tutela Puede ser Peligrosa: 
ANDI.” El Tiempo, October 10, 1991. 
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its place in Colombia’s judicial hierarchy during the constituent assembly, and we should 

expect it to defend its relative autonomy vis-à-vis the Constitutional Court after the 

latter’s inauguration as well. The possibility of tutelas against sentences, in particular, 

was perceived as a threat to the Supreme Court’s decisional independence. Yet and as 

López Medina (2006) points out, judicial opposition to the mechanism also included an 

ideational component (also García Villegas and Uprimny 2006: 495). Members of 

Colombia’s legal establishment were of the opinion, characteristic of the civil law 

tradition that dominated Colombian legal education, that judicial precedents were an 

affront to judges making decisions according to the strict reading of the law (see 

Merryman 1985). 

In September of 1991 President Gaviria decreed that Constitutional Court 

decisions, whether in abstract review or tutela cases, would have a binding effect upon all 

public authorities and private actors. The contents of this decree reflected the president’s 

principled goals, for neoliberal proponents of judicial reform have argued that market-

based economies should allow for a strong system of judicial precedent in order to 

prevent legal uncertainty from affecting market relations (see Shihata 1995). Colombian 

judges had acknowledged the binding power of decisions on abstract review since 1910, 

but were unwilling to grant similar authority to the court’s pronouncements in concrete 

cases. The government was sensitive to these criticisms, and in a decree that regulated the 

tutela it included a provision stating that Constitutional Court decisions on the matter 

would only apply to the parties in the dispute (López Medina 2006: 33-41). The decree 

did, however, maintain the possibility of tutelas against sentences. 

In short, when the president of the Supreme Court of Justice announced that 

tutelas against sentences posed a threat to the principle of cosa juzgada (Cañon and 

Chaparro 1991) or that the tutela would erroneously replace existing administrative 
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mechanisms to solve conflicts between individuals and the state (Chaparro 1992), he was 

not merely defending the power interests of the SCJ. Rather, he was also expressing 

principled beliefs informed by long-standing legal doctrines. These beliefs contrasted 

with those emanating from the new constitutionalists inside Gaviria’s government, who 

defended the powers granted to the CCC on the grounds that the constitution and the bill 

of rights, to be truly effective, required all public officials, judges included, to subject 

themselves to the constitutional interpretations of the new court. This ideational clash got 

transferred to the Constitutional Court through Gaviria’s appointments to the bench. Prior 

to analyzing the internal dynamics of the CCC, however, I address the court’s impact on 

the evolution of the tutela.  

A Court-Driven Rights Revolution:  
The Tutela and the Colombian Judiciary 

The tutela has evolved into a popular mechanism of rights protection. As 

indicated in figure 5.1, the number of claims entered into the judicial system grew from 

thirty to 522 tutelas filed for every 100,000 inhabitants in 1992 and 2005, respectively. 

Three characteristics of the mechanism help explain this growth. First, filing a tutela is a 

low-cost affair. Any citizen may do so without legal assistance and often without written 

documentation. Second, judges must decide tutelas within ten days of their filing. This 

quick turnaround further increases the potential benefits for an individual relying on the 

mechanism, particularly when combined with the knowledge that courts grant half of all 

claims. In 2003, for example, lower courts granted sixty-three percent of all tutelas, a rate 

on par with that observed in other years (Cepeda 2007: 98). Woody Allen might have 

exaggerated when he said that “eighty percent of success is showing up,” but when it 

comes to the tutela this affirmation is not so far-fetched. 
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Figure 5.1: Evolution of the Tutela (1992-2005) 

Source: Compiled by the author from data available at Corte Constitucional y Consejo 
Superior de la Judicatura (1999), Defensoría del Pueblo (2004; 2007), and Departamento 
Administrativo Nacional de Estadística – DANE 
 

Throughout this period the majority of claims demanded the protection of the 

rights to petition the government, to equality, to due process, to work, to life, to health, 

and to education (Corte Constitucional y Consejo Superior de la Judicatura 1999; 

Defensoria del Pueblo 2004, 2007). The advent of tutelas demanding the protection of 

social rights is analyzed below, but for now suffice it to say that the fact that individuals 

have relied on the tutela to demand prompt official response to grievances, to request 

assessments of due process, and to demand equal treatment under the law attests to the 

efficacy of the mechanism in protecting the negative rights that liberal economists such 

as Gaviria associate with economic growth. It also suggests that the tutela is an efficient 

fire alarm mechanism for government agencies and officials concerned with improving 

the bureaucratic capacity of the state (see McCubbins and Schwartz 1984). The tutela, in 
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other words, allows state officials to identify pockets of inefficiency inside the 

bureaucratic apparatus.  

This long-term trend masks initial difficulties for the mechanism, however. To be 

specific, in 1992 and 1993 lower courts granted less than twenty-four percent of all 

demands (Vicepresidencia de la República 1995: 97). This restrictive tendency was even 

stronger within the Supreme Court of Justice and the Consejo de Estado. In 1992 and 

1993 the SCJ rejected ninety-one percent of the tutelas reviewed and overturned tutelas 

granted by lower courts seventy-three percent of the time. The Consejo de Estado 

behaved in a similar manner: it rejected ninety-two percent of tutelas reviewed, and 

seventy-four percent of these denied a claim granted at the lower court system.  

These numbers are a stark contrast to those emanating from the Constitutional 

Court. In 1992 and 1993 the transitional court granted forty-seven and fifty-three percent 

of the tutelas it reviewed, respectively. More importantly, in eighty-nine percent of the 

cases in which it revoked a lower court decision the Constitutional Court did so to grant a 

claim previously denied (Vicepresidencia de la República 1995: 150). In the four 

occasions that the CCC overturned a tutela decision by the SCJ, for example, it did so to 

grant the claim (ibid: 160). Different from the Supreme Court and the Consejo de Estado, 

the CCC initially used its review powers to specify the situations under which judges 

should acknowledge the violation of a constitutional right. More often than not, the court 

ruled to expand the reach of the mechanism and not to limit its applicability (García 

Villegas 1996: 18).  

As a direct result of this behavior, the rate of tutela success in the lower courts 

increased progressively. In 1998 and 2003, for example, lower courts granted forty-four 

and sixty-three percent of all demands, respectively (Corte Constitucional y Consejo 

Superior de la Judicatura 1999; Cepeda 2007: 98). Clearly, we should expect the rate of 
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success to increase as litigants rely on information gathered from the outcomes of a first 

wave of litigation to redesign their claims or to identify areas of litigation that will stand a 

better chance at receiving a sympathetic response from the judiciary. Nonetheless, the 

fact remains that if Colombian judges became more receptive to rights claims it is largely 

due to signals received from the country’s highest court. Constitutional Court decisions 

on tutela cases do not formally bind lower courts, but no judge wants to be constantly 

overturned by their institutional superiors (Klein and Hume 2003).  

It is worth noting that thirty-eight percent of tutelas selected for review in the 

1997-1999 period dealt with issues or situations already analyzed by the court. That is, 

issues for which the court had already developed a jurisprudence but that lower courts 

had erroneously decided (Ossa Santamaría 2005: 398-399). In Colombia’s civil law 

culture, one that rejected judges’ power to set precedents, the CCC often had to review 

tutelas in order to discipline lower court judges that ignored or misinterpreted its previous 

decisions. 

The behavioral contrast between the different levels of the Colombian judiciary 

was a direct consequence of different attitudes towards the tutela. Of the first thousand 

claims filed in the country, judges denied over forty-two percent on procedural grounds, 

including the argument that litigants had not exhausted other legal venues at their 

disposal for the protection of their rights (Presidencia de la República 1992: 24-5). To 

reach these decisions lower courts relied on restrictive interpretations of article 6 of the 

decree that regulated the tutela.43 The transitional Constitutional Court, however, pushed 

forth the understanding that the existence of alternative legal mechanisms should not 

                                                
43 According to Article 6, the tutela is void when there are “otros recursos o medios de defensas judiciales, 
salvo que aquella se utilice como mecanismo transitorio para evitar un perjuicio irremediable. La existencia 
de dichos medios será apreciada en concreto, en cuanto a su eficacia, atendiendo a las circunstancias en que 
se encuentra el solicitante.” 
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prevent judges from enforcing the tutela if not doing so in a particular case could entail 

irreparable damage to the claimant’s constitutional rights (Botero Marino 2006: 105-6). 

From the Constitutional Court’s perspective, formal rules of procedure should not prevent 

judges from becoming engaged in the protection of a threatened right. 

To summarize: the growth in popularity of the tutela was in no small measure due 

to the actions of the transitional Constitutional Court, which sought to induce judges to 

expand their understanding of which situations require the application of the mechanism. 

According to a former clerk, whenever the transitional court chose a tutela for review it 

did so to indicate its willingness to protect that particular right and to change lower 

courts’ attitudes toward rights and their new institutional responsibilities (interview with 

Arango 2007). The following section analyzes the arguments used by the CCC in 

justifying its decisions, and shows how its members were often in disagreement with one 

another regarding their own role in the new constitutional order. Ultimately, my findings 

show that judges who had not belonged to the Colombian legal establishment were the 

driving force behind the court’s initial rights activism. 

Change versus Continuity: 
The Transitional Constitutional Court (1992-1993) 

Strategic theories of judicial behavior assume that the desire to protect and expand 

their institutional authority motivates new courts and influences their actions. As 

Ginsburg (2003: 75-7) concedes, this assumption does not discount the possibility that 

individual judges disagree on substantive matters. Rather, it only suggests that newly 

empowered judges will put aside their differences and cooperate in an effort to expand 

the court’s power. Yet, the behavior of individuals appointed to the transitional 

Constitutional Court of Colombia suggests certain caveats to this argument. In particular, 

it indicates that whether to expand judicial authority is in itself a source of contention 
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among individuals on the bench. Whereas some members of the institution pushed for an 

expansive view of judicial authority, other judges attempted to curtail these attempts. 

Conversely, while some judges sought to transform the tutela into the legal system’s 

primary mechanism for rights protection, others emphasized the need to maintain existing 

formal legal procedures (see Rodríguez Garavito 1996). Which side of the argument 

individual judges defended was contingent on their principled beliefs about the 

institutional mission of the judiciary. 

President Gaviria’s appointees provided the intellectual basis for the rights 

activism of the transitional court. As stated, the transitional court was composed of seven 

judges appointed for a one-year term. These individuals, in turn, participated in three-

member chambers, or salas, that selected tutelas for review. Each justice belonged to 

three chambers and presided over one of those. According to the court’s internal rules, 

final decisions regarding the claims selected for review required the support of two 

justices. Table 5.1 displays the different chambers and their composition during the 

transitional court’s tenure, as well as the ratio of tutelas granted or denied by each. 
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Table 5.1: Success Rate of Tutelas by Chamber (Transitional Court)44 

Chamber # Granted Denied Justices Dissenting 
Opinions 

2 74.3% 
(N=26) 

25.7% 
(N=9) 

*Cifuentes 
*Martínez 
Hernández 

0 
0 
5 

1 72.7% 
(N=24) 

27.3% 
(N=9) 

*Angarita 
•Cifuentes 
Hernández 

2 
0 
5 

7 46.2% 
(N=12) 

53.8% 
(N=14) 

Sanín 
*Angarita 
*Cifuentes 

4 
0 
0 

6 45.8% 
(N=11) 

54.2% 
(N=13) 

Rodríguez 
Sanín 

*Angarita 

0 
0 
5 

3 38.2% 
(N=13) 

61.8% 
(N=21) 

Hernández 
Morón 

*Martínez 

0 
0 
1 

4 32.3% 
(N=11) 

67.7% 
(N=23) 

*Martínez 
Morón 

Rodríguez 

1 
0 
0 

5 11.1% 
(N=3) 

88.9% 
(N=24) 

Morón 
Rodríguez 

Sanín 

0 
0 
0 

Source: Compiled by the author from data available at Vicepresidencia de la República 
(1995). The presiding justice of each chamber is listed first. 
 

Chambers dominated by Gaviria’s non-traditional appointees granted a higher 

proportion of claims. Chambers dominated by members of Colombia’s legal 

establishment, in contrast, rejected a higher percentage of tutelas. We also observe that, 

with two exceptions involving justice Angarita, justices in the ideational minority of a 

chamber released all dissenting opinions. The only panel in which there were no 

dissenters during the first year of the court was the “homogeneous panel” composed of 

three traditional justices. This was also the panel that granted the lowest rate of tutelas by 

                                                
44 An * identifies justices from outside the legal establishment 
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far. The only chamber dominated by new constitutionalist judges that did not grant a 

majority of tutelas was presided by a member of Colombia’s legal establishment.  

Arguably, these distinct outputs could reflect the dominance within each chamber 

of judges with conflicting partisan sympathies. After all, Colombia’s long-standing two-

party system permeated the entire structure of the state and in the early 1990s most 

appointed officials still displayed preferences for either Liberals or Conservatives. Yet, 

chambers three, four and five, which released the lowest amount of dissenting opinions, 

were composed of Liberals (Morón and Sanín), Conservatives (Rodríguez and 

Hernández), and a judge with ties to the M-19 (Martínez). According to justice 

Hernández these dissents resulted not from partisan differences, but from clear 

philosophical disagreements regarding whether the judiciary should be the primary 

enforcer of rights and whether the tutela should be the primary vehicle for rights-related 

claims (interview with Hernández 2009). While Gaviria’s non-traditional appointees 

sought to facilitate the employment of the tutela and to encourage lower courts to accept 

claims, those who had belonged to the Supreme Court or the Consejo de Estado were 

committed to a more formalistic reading of judicial procedures and a more circumscribed 

judicial role.  

The data presented indicates that non-traditional judges were more likely to 

accept rights claims than those with a background in the Colombian judicial system, but 

cannot identify the motivation, or basis, for their behavior. To accomplish that I rely on 

the pronouncements and self-presentations of the justices themselves, which identify a 

clear ideational perspective and institutional purpose that differed from their colleagues. 

Justice Martínez relied on a number of foreign sources, particularly from 

Germany and Spain, to argue that principled constitutions such as Colombia’s required 

judges to direct their efforts towards the fulfillment of constitutional promises through 
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alternative models of legal interpretation that took values seriously. In his words, this was 

necessary because “the constitution is not only superior to other legal norms, it is also 

qualitatively different from them in both nature and impact” (Martínez 1992: 22). This 

would not be an easy transition to make, however, for as he acknowledged at the 

occasion of his retirement Colombian jurists “came from a tradition of symbolic law, 

with a marked difference between what is established by law and the conduct of judicial 

and social actors in general, a breach between norm and practice that threatened the 

effectiveness of the 1991 Social Pact” (Martínez 2001). This concern was also expressed 

in a personal interview, in which he identified the common goal of non-traditional judges 

on the bench. According to him, “In the first court Cifuentes, Angarita and I realized that 

we would clash with a court of prestige that had existed for many decades. But we also 

believed that we had to justify the creation of a new court, that we had to change the 

prevailing culture” (interview with Martínez 2007).  

In a similar vein, Justice Cifuentes has said that “prior to 1991 Colombia was an 

extremely legalist country where the normative value of the constitution had limited 

efficacy […] But the court and other state agencies have no intrinsic value if they do not 

become vessels through which the principles and rights of the constitution are made 

effective” (Saldarriaga 2003). And in a personal exchange, Cifuentes stated that the non-

traditional judges of the court “wanted to develop a fresh jurisprudence, unencumbered 

by the Supreme Court’s decisions from the past. At the outset the court had no 

‘mortgage,’ and we felt the responsibility of developing the new constitution in a fresh 

way. We wanted to make rights count for something” (interview with Cifuentes 2007). 

This position is clearly enunciated in an article published in 1994, where he develops the 

argument that the 1991 Constitution represented a paradigmatic shift for the role of the 

judge in Colombia. Different from those who suggest that judges’ actions towards a new 
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constitution cannot be different from their actions towards a new set of codes, Cifuentes 

claims that constitutions and bills of rights reflect broader aspirations and require judges 

to work towards contributing to the creation of a more just order (Cifuentes 1994). 

Finally, Justice Angarita provided what is perhaps the clearest expression of the 

institutional mission defended by Gaviria’s first appointees to the bench. In an oft-cited 

tutela, he argued that:45 

 

There is a new strategy for protecting fundamental rights. The Constitutional 
Court guarantees the coherence and wisdom of rights interpretation and 
enforcement. This new relation between fundamental rights and judges is a sharp 
departure from the previous constitution; a change that can be defined as a new 
strategy for rights enforcement that consists in granting to judges, and not to the 
administration or to legislators, the responsibility of promoting the development 
of fundamental rights. In the previous system rights only had symbolic force. 
Today, with the new constitution, rights are what judges say they are through 
tutela decisions” (T-406/1992).46 

 

Angarita’s suggestion that the new constitution requires a departure from the 

previous legal order is the polar opposite of the idea expressed by Justice Hernández in a 

dissent. According to him there were a number of administrative procedures available for 

claimants to demand the protection of their rights, and these mechanisms should be 

exhausted prior to the use of the tutela. As Hernández’ words suggest, in his opinion the 

new constitution should not be used as a pretext to ignore long-standing legal practices: 

“The advent of the institutionalization of the tutela, a mechanism for the immediate 

protection of fundamental rights, although fortunate, […] cannot become a reason for the 

                                                
45 Justice Angarita passed away in 1997 and could not be interviewed for this project. 
46 Tutelas are cited as follows: T – (number of decision)/(year of decision). Decisions on abstract review, in 
turn, carry the prefix C. On occasion the entire court also releases unification sentences to solve 
interpretative discrepancies over certain tutela issues. These decisions are preceded by a SU. The court’s 
decisions are available at http://www.corteconstitucional.gov.co/relatoria/radicador/buscar.php 
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dismantling of institutions consecrated ages ago and developed by doctrine and 

jurisprudence” (T-475/92). 

Internal debates regarding the possibility of tutelas against judicial sentences 

provides further evidence of ideational cleavages inside the first court (see García 

Villegas and Uprimny 2006: 485-503). Chambers 1 and 2 decided in favor of this use of 

the mechanism based on the argument that the tutela was created to protect the 

fundamental rights of individuals, including the right to due process, and that if a judicial 

sentence impinged upon these rights it was also subject to revision (T-006/92 and T-

494/92). In response to these decisions, the SCJ accused the Constitutional Court of 

creating a situation of legal disorder. To clarify and defend their position, Martínez, 

Angarita, and Cifuentes held an audience with congress where they emphasized the 

underlying ideational differences between their institutional project and that of the 

Supreme Court (El Tiempo 1992).  

The arguments used are clear examples of the new constitutionalist position 

advocated by members of Gaviria’s government. According to Cifuentes, “What is at 

stake are two distinct conceptions: the formalistic view of the law against which the 

constitutional making process expressed itself, and a new and realist vision of the 

constitution as the living expression of justice.” Angarita supported this view, and argued 

that the majority’s opinion expressed “Nostalgia for the status quo.” According to him, 

“We either accept the tutela against sentences with all that it entails, or we begin to 

promote the erosion of the new constitution, of the Estado Social de Derecho, and we tell 

Colombians that their constitution only has a formal efficacy.” Finally, for Martínez the 

polemic surrounding tutelas against sentences reflected broader struggles between 

conflicting approaches to constitutional interpretation. In his opinion, “The University 

will ultimately be the arena where ideas from last century and ideas from the 21st century 
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clash. It is there that Colombian society will decide which kind of law it wants. Whether 

it wants law that could not solve conflicts or law that seeks […] the full realization of 

human beings.”  

The transitional court, in short, reflected a broader cleavage, as García Villegas 

and Uprimny (2006: 495-7) aptly put it, between advocates and opponents of the view 

that the constitution had a normative value that required new forms of legal 

interpretation. As I have shown, Gaviria had selected the former to develop a new 

constitutionalist position inside the court, whereas the latter reflected the ideational 

preferences and attitudes of the Supreme Court of Justice and the Consejo de Estado. 

Accordingly, the latter’s behavior should be conceptualized as reflecting its relationship 

to a particular judicial community, the Colombian legal establishment. Gaviria’s new 

constitutionalist appointees, in contrast, spoke to a different audience, one that resided 

outside traditional legal circles and that subscribed to the new constitutionalist positions 

that emerged from the ashes of World War II in Europe. The next section shows how the 

legal foundations laid out by these actors built a jurisprudential regime that guided the 

actions of the Constitutional Court after 1993. 

Ideational Prevalence: 
The First Constitutional Court (1993-2000)47 

Two factors shaped the politics surrounding judicial appointments to the first full-

fledged Constitutional Court. First, actors involved in the process felt compelled to honor 

the National Front’s tradition of splitting appointed offices between Liberals and 

Conservatives, despite the fact that the 1991 constitution formally abolished this 

                                                
47 This periodization is only partially accurate. As written below, the first Constitutional Court underwent 
two personnel changes prior to the end of its eight-year term. In fact, from 2000 on the composition of the 
court underwent minor periodical changes due to the time lag between the appointments of individual 
justices.  
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requirement (see El Tiempo 1992). Thus, of the three lists of candidates sent by the 

Consejo de Estado to the senate for consideration one was composed of judges associated 

with the Conservative Party, one with judges with a background in the Liberal Party, and 

one mixed. The Supreme Court refused to create fully partisan lists, but remained focused 

on appointing Liberals and Conservatives. Gaviria, riding the relative supremacy of his 

party at the time, formed two lists with Liberals only, and placed Justice Martínez, who 

had an association with the M-19, on the third alongside two conservatives.  

 The formation of these lists also reflected ideational struggles between Gaviria 

and traditional legal circles over the institutional mission of the judiciary. The SCJ had 

originally argued against the reappointment of members of the transitional court, but 

changed its mind when it was made clear that Gaviria would reappoint Angarita, 

Cifuentes and Martínez but not the judges who had sided with the traditional judiciary 

against the tutela against sentences (El Tiempo 1992c).  

Ultimately, all members of the transitional court were given the opportunity to 

remain on the bench for a full eight-year term. Of these, only Cifuentes, Martínez, 

Hernández, and Morón received senatorial approval.48 The process leading up to the 

senate vote is well described in the media (El Tiempo 1992, 1992, 1992), but suffice it to 

say that legislators based their decisions primarily on party affiliation and regional 

affinities. Thus, Angarita lost the election to Hernando Herrera, a former constitutional 

drafter with close ties to Liberal senators. Martínez, in turn, only defeated his 

conservative opponents because minority groups in the senate coalesced with liberal 

senators from the Caribbean coast to support the candidacy of their fellow costeño 

(interview with Martínez 2007). As a result of this political process, the composition of 

the first full court mirrored the distribution of seats in congress at the time: six of its 

                                                
48 Justice Sanín dropped his candidacy prior to the senatorial vote for health reasons. 
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justices were associated with the Liberal Party (Cifuentes, Morón, Hernando Herrera, 

Carlos Gaviria, Antonio Barrera, and Jorge Arango), two with the Conservative Party 

(Hernández and Vladimiro Naranjo), and one with the M-19 (Martínez). 

 The politics surrounding the process indicate that partisan affiliation in Colombia 

exerted important influence on senatorial confirmation processes. Nonetheless, the 

Colombian case also indicates that, different from the United States where judicial 

appointments entail heated debates over candidates’ past performance as judges, 

substantive considerations over legal, policy, or ideational preferences did not play a 

major role in senators’ calculations or choices. At least in 1992, politicians in Colombia 

still lacked enough experience with the Constitutional Court to acknowledge the 

importance of choosing individuals that, in addition to particular party sympathies, also 

held certain institutional or legal beliefs. The justices of the first Constitutional Court are 

listed in table 5.2. 

 

Table 5.2: The First Constitutional Court (1993-1999)49 

Justice Nominated by 
Cifuentes Gaviria 
Martínez Gaviria 

Herrera (Tafur) Gaviria (Pastrana) 
Naranjo Consejo de Estado 
Gaviria Consejo de Estado 
Barrera Consejo de Estado 

Hernández Supreme Court 
Morón Supreme Court 

Arango (Beltrán) Supreme Court 
Source: Compiled by the author from various sources 
 

                                                
49 The replacement of the first court began in 2000, which is why I only include the period 1993-1999 in 
the analysis that follows. Justice Herrera retired from the court in early 1999 and Conservative president 
Pastrana appointed Justice Tafur as his replacement. Justice Arango, in turn, retired in early 1998. 
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The first Constitutional Court remained unchanged until early 1998 when Justice 

Arango stepped down. During this initial period the court’s internal dynamics displayed 

some similarities to the transitional one. Thus from 1993 until 1998 SCJ and Consejo de 

Estado appointees dominated the four chambers that rejected more than half of the tutelas 

reviewed, including the chambers that rejected more than sixty-percent of claims (table 

5.3). Yet in contrast to the transitional court, chambers that granted tutelas at the highest 

average rate also included a majority of non-presidential appointees. More specifically, 

chambers that combined Justice Cifuentes with Justice Gaviria of the Consejo de Estado 

(no relationship to the president) granted tutelas at a higher average rate than any other 

chamber. Conversely, chambers that paired justice Arango with another appointee from 

the Consejo or from the SCJ were the least likely to grant tutelas. Justice Arango was the 

only member of the court to declare, in a collective interview, that he had opposed the 

drafting of the new constitution. According to him the drafting process itself had been 

unconstitutional because it had sidestepped congress and the formal rules set forth in the 

1886 constitution (El Tiempo 1993). 
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Table 5.3: Success Rate of Tutelas by Chamber (1993-1997)50 

Chamber # Granted Denied Justices Dissenting 
Opinions 

3 61% 
(N=118) 

39% 
(N=76) 

*Cifuentes 
Gaviria 

Hernández 

0 
0 
1 

2 61% 
(N=105) 

39% 
(N=67) 

Barrera 
•Cifuentes 

Gaviria 

0 
2 
1 

6 59% 
(N=180) 

41% 
(N=124) 

*Herrera 
*Martínez 

Morón 

1 
0 
0 

5 55% 
(N=140) 

45% 
(N=116) 

Hernández 
*Herrera 

*Martínez  

0 
2 
0 

4 54% 
(N=88) 

46% 
(N=72) 

Gaviria 
Hernández 
*Herrera 

1 
0 
1 

7 50% 
(N=95) 

50% 
(N=96) 

*Martínez 
Morón 
Naranjo 

0 
0 
1 

1 40% 
(N=76) 

60% 
(N=113) 

Arango 
Barrera 

*Cifuentes 

3 
0 
2 

8 40% 
(N=69) 

60% 
(N=104) 

Morón 
Aranjo 
Naranjo 

0 
0 
1 

9 37% 
(N=66) 

63% 
(N=111) 

Naranjo 
Arango 
Barrera 

1 
1 
0 

Source: Database of Tutelas reviewed by the Constitutional Court. Compiled by the 
author from data available at the court’s website (www.corteconstitucional.gov.co). 
 

Given that the Constitutional Court has discretion in selecting tutelas for review, 

the data suggest that distinctions between presidential appointees and justices selected by 

Colombia’s traditional legal institutions, as reflected in their willingness to grant tutelas, 

began to disappear during the first court’s term. This claim takes on additional relevance 
                                                
50 An * identifies justices appointed by Gaviria 
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once the court’s output from the 1998-1999 period is analyzed. In the two years after 

Justice Arango retired, the chambers to which he had belonged granted over half of 

tutelas reviewed, a rate closer to that of all other chambers (Table 5.4). These results 

suggest that Justice Arango was the last representative of a more traditional approach to 

constitutional adjudication and that after his exit from the court the influence of the ideals 

and institutional perceptions of Colombia’s traditional legal class took on a more 

marginal role inside the CCC.51 

 

Table 5.4: Success Rate of Tutelas by Chamber (1998-1999) 

CH 1 CH 2 CH 3 CH 4 CH 5 CH 6 CH 7 CH 8 CH 9 
67% 65% 66% 74% 71% 57% 57% 59% 55% 

Source: Database of Tutelas 
 

These trends continued into the second Constitutional Court (2001-2008), 

appointed during the presidency of Andrés Pastrana of the Conservative Party. This court 

used its authority to reaffirm the institution’s jurisprudence on a number of issues brought 

forward by tutelas. This continuity suggests that the legal outputs of the transitional and 

first courts successfully built jurisprudential regimes (Richards and Kritzer 2002) that 

have exerted a powerful influence over future justices. What I have shown is that the 

establishment of such regimes resulted from the actions of individuals appointed by a 

president pursuing a particular institutional goal, not by a general learning process that 

affected all justices equally. Gaviria’s appointees, in other words, acted as judicial 

entrepreneurs (McIntosh and Cates 1997) whose ideas became institutionalized into a 

                                                
51 Arango’s animosity towards the “new constitutionalism” is well expressed in one of his dissenting 
opinions (T-374/93). According to him, “Despite all talk about a “new law” it remains imprudent to suggest 
that the 1991 Constitution got rid of legal principles that have ruled for thousands of years and that will rule 
for as long as Earth exists” (cited in Rodríguez Garavito 1996: 267). 
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corporate form that has guided subsequent incarnations of the institution. Their success in 

entrenching their ideational perspectives in the Constitutional Court is most likely due to 

the fact, often ignored by dominant models of judicial behavior, that judges are well 

aware of the development of new doctrines and that when such doctrines begin to gain 

acceptance and popularity, even those initially resistant to them follow suit. As Baum 

(2006: 110) puts it in his discussion of judges’ tendency to seek the approval of their 

professional colleagues, “As a trend develops on an issue, judges feel some pressure to 

follow the trend rather than be left behind.”  

Subversives on the Court: 
Social Rights Judicial Activism in Colombia 

The emergence of a rights-protecting judiciary in Colombia has to be attributed to 

the deliberate actions of a dominant political actor with a particular set of principled 

beliefs and goals. Judges appointed by Gaviria, however, were not mere agents of the 

executive. Rather, they were members of a judicial community that extended beyond 

Colombia’s borders and conceptualized law as a tool of social transformation more than 

as a tool for the creation of order and stability for the market (Rodríguez Garavito 2009). 

These actors, therefore, should be conceptualized as subversives who hide their true 

intentions until they are in a position to pursue their sincere preferences from a strong 

institutional position (Mahoney and Thelen 2010: 25). Members of this community had 

entered into a tacit agreement with Colombia’s government in order to transform the 

country’s institutions, but their ultimate goals were distinct from those of neoliberals. In 

Colombia, the transitional Constitutional Court upheld Gaviria’s neoliberal reforms 

through the abstract review of legislation (Cepeda Ulloa 1994). At the same time that the 

justices validated the structural and policy reforms of the elected branches, however, they 

also began to engage in the protection and promotion of positive guarantees in the 
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constitution that went against the logic of the market. For neoliberal reformers, market 

forces should dictate the provision of social goods. 

Arguably, Gaviria was well aware of the risks inherent in the empowerment of 

judges of a particular ideational bent, which led to the creation of mechanisms believed to 

minimize the risk of a runaway judiciary. These mechanisms included a relatively short 

eight-year term for constitutional judges, a cooperative appointment process requiring 

agreements among competing political actors, and the exclusion of social rights from the 

list of judicially enforceable constitutional prerogatives. The exclusion of social rights 

from the list of fundamental rights, in particular, was a direct result of governmental 

interference in the drafting process driven by its neoliberal orientation. Yet, these 

institutional mechanisms of constraint did not have the expected effect and could not 

prevent new constitutionalists on the bench from enforcing the positive components of 

the Colombian constitution. I focus the analysis on the court’s jurisprudence towards the 

right to health, for it is the issue area that has had the greatest impact on Colombia’s 

finances and that has created particular tensions between the court and the elected 

branches. 

The evolution of health tutelas in Colombia cannot be understood without 

considering the country’s health legislation. The General Law of Social Security, Law 

100 of 1993, was a compromise between supporters of social-democratic and neoliberal 

concepts of social security and subscribes to the idea of managed competition in health 

care (Jaramillo Pérez 1999: 33-39; Uribe 2004). Accordingly, it guarantees all citizens a 

minimum of health coverage to be provided by competing private and public Healthcare 

Promotion Companies (empresas promotoras de salud - EPS). Within this framework, 

two mandatory subsystems coexist: a contributive one for wage earners and independent 

workers who dedicate a portion of their earnings to the overall system, and a subsidized 
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health program that protects low-income groups. Each scheme has a mandatory health 

plan (programa obligatorio de salud – POS) that specifies the treatments and drugs 

entitled to affiliated members.  

Law 100 came into effect in 1995, after which we observe the steady growth in 

the number of tutelas invoking the right to health (figure 5.2). In the period in question 

this right also grew as a percentage of the total number of tutelas filed each year, an 

upward trend that began in early 1998. In May of that year the presidency released a 

decree to regulate membership in the health system and the provision of health benefits 

that made it easier for EPSs to deny requests for treatments or medications (Decree 

806/98). As the rate of rejected claims increased, so did the number of legal complaints. 

The fastest growing demand, however, accounting for 46 percent of health claims in 

2005, has been for uncovered drugs or treatments. This is particularly the case regarding 

claims for medication - between 1999 and 2005, 85 percent of such tutelas demanded 

drugs not included in the POS (Defensoría del Pueblo 2004; 2007). 
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Figure 5.2: Tutelas Invoking the Right to Health (1995-2005) 

 
Sources: Compiled by the author from data available in Corte Constitucional y Consejo 
Superior de la Judicatura (1999) and Defensoria del Pueblo (2004, 2007) 
 

Again, the success rate of health tutelas partially explains popular reliance on this 

mechanism of rights protection. In 1999, Colombian judges granted seventy-two percent 

of such claims, a figure that grew steadily over the years and reached over eighty-three 

percent in 2005 (Defensoría del Pueblo 2004: 30; 2007: 33).  

Gaviria’s appointees also drove forward the court’s jurisprudence on social rights. 

In the second tutela reviewed by the court, Justice Martínez criticized the government’s 

meddling with the constitutional text with the following statement: “different from the 

constitutions of countries like Spain and Germany, the Colombian drafter did not specify 

which rights were fundamental.” Thus, “[t]he fact that fundamental rights are only those 

under this title should not be considered the determinant criterion for judges, but rather an 

auxiliary one, for this distinction contradicts the assembly’s intention regarding the reach 
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of the constitutionally created mechanisms for rights protection and enforcement” (T-

002/1992).  

Months later, Justice Cifuentes drafted a decision that associated social security 

with the fundamental right to a mínimo vital, that is, the guarantee of the basic material 

conditions necessary for survival. Not specified in the constitution, this right stems from 

a positive understanding of the purposes of the state. According to Cifuentes, the concept 

of an Estado Social de Derecho is not an empty one, but requires public authorities to 

employ their resources towards the “construction of the minimum conditions 

indispensable to guarantee all citizens a dignified life in accordance with the economic 

possibilities within their reach” (T-426/1992), a point of view that Martínez shared 

(Martínez 1992: 25).  

Justice Angarita, in turn, declared that positive rights are judicially enforceable if 

the presiding judge believes that not doing so could endanger the petitioner’s 

fundamental right to life, human dignity, and physical integrity, among others (T-

406/1992). According to these members of the court, Colombian judges could, and 

should, ignore formal aspects of the law when making decisions on tutela cases and focus 

instead on the specific situation of the claimant. 

This activism also has to be understood in relation to the institutional conception 

entrenched in the court in 1991. Just as with negative rights, the traditional Colombian 

judiciary was not inherently opposed to the notion that social rights were an important 

aspect of the new constitution. After resisting doing so at first, for example, the Consejo 

de Estado also defended the position that social rights, through their connection to other 

rights, are fundamental (Cepeda 1992: 2-3). Similarly, the traditional judges inside the 

first court accepted the argument that fundamental rights are not solely those listed in the 

first chapter of the bill of rights (T-008/1992). Nonetheless, these justices tended to resist 
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broadening the conditions under which judges could rely on their authority to enforce 

rights or to accept rights claims. Moreover, they often rejected tutelas based on the 

argument that other legal means were available for litigants (T-014/1992, for example). 

As a prominent Colombian legal scholar has written, the most important contribution of 

the Constitutional Court’s jurisprudence on social rights has been a procedural one. The 

court has sought to grant judges the power to rely on a criterion of equity in making their 

decisions, and not on a purely formal one (Lemaitre 2006). 

Justice Cifuentes pushed the court further away from the interests of office 

holders by developing the doctrine on the Unconstitutional State of Affairs (Estado de 

Cosa Inconstitucional - ECI), through which the court declares that the life conditions of 

large numbers of Colombians are antithetical to the constitutional mandates of the Estado 

Social de Derecho. In the first decision to develop this doctrine, the court answered 

claims from public teachers who, although having paid 5% of their salaries towards a 

social security fund, had not been assigned to any social security agency by the state (SU-

559/1997). The court acknowledged that each individual educator could file a tutela 

against the responsible authorities, but asked if the acknowledgement of the 

unconstitutionality of the official behavior allowed it to issue a general order that all 

measures should be taken, in due speed, to resolve the situation. In response, the court 

declared that once a situation is found to constitute a state of affairs that contradicts the 

directives of the constitution and affects large numbers of people it might, in fact, issue 

such an order so as to avoid a swarm of tutelas. 

One case is paradigmatic of this new doctrine, if for no other reason than that it 

required vast public expenditures. In 1998 Cifuentes drafted a tutela decision that found 

the overcrowding of Colombia’s prisons and the lack of basic services inside them to 

entail a violation of constitutional mandates (T-153/1998). This sentence came about 
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after a series of similar tutelas from individual prisoners. In the decision Cifuentes argued 

that while the constitution allows the state to suspend the right to liberty of certain 

individuals under specific conditions, it does not exempt the state from guaranteeing to 

prisoners the basic conditions for a life with dignity. In fact, “from a constitutional point 

of view, it is imperative that enough resources are allocated towards transforming prisons 

in centers where fundamental rights have value.” In this case the CCC itself developed a 

number of measures to be pursued by policymakers and bureaucratic officials. According 

to a study by the National Department of Planning, this decision meant a ten percent 

increase to the budget earmarked for the prison system (Sotelo 2000: 51).  

In short, the institutional and personnel changes implemented by the 1991 

constitution led to a shift in the institutional mission of the Colombian judiciary. 

Specifically, the appointment of judges who did not belong to traditional judicial 

communities led to the emergence of a rights protecting institution in the place of a 

separation of powers court. The following section analyzes the impact of the 1988 

constitutional transition on the principled beliefs held by Supreme Court justices about 

their role in Brazil’s political system. In particular, it uncovers the impact of the lack of 

institutional renewal on the court’s attitude towards its new powers and attributes. 

BRAZIL 

Internal Resistance to the Broadening of Judicial Power 

 Different from the Colombian Constitutional Court, in 1988 the Supremo 

Tribunal Federal had no institutional competitor for authority. Rather, after the 

constituent assembly the STF was in a privileged position from which to take on the 

political role that the Brazilian Bar Association (OAB) had called for when the transition 
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to civilian rule began in the early 1980s (Folha de São Paulo 1981; O Estado de São 

Paulo 1981). By political role the OAB simply meant that the court should act as a de 

facto branch of government in a separation of powers scheme and use its authority to 

contain the actions of the executive and the legislature. Some major newspapers shared 

this view, and while they criticized the STF for its inability or unwillingness to challenge 

the military regime, they nevertheless acknowledged the court’s potential as an important 

institutional player (Oliveira 2004: 104-109). In fact, in 1982 a group of journalists 

reached an agreement with the court to promote the institution’s image to the public (ibid: 

105). 

This agreement was reached as the court maneuvered to expand its institutional 

authority in the Brazilian political system. STF presidents, in particular, took advantage 

of the less restrictive political context of the transition to civilian rule to advocate the 

court’s position as a political actor of equal importance to the other branches in the 

Brazilian political system (Oliveira 2002: 103-107). As seen in chapter 4, this quest for 

authority also informed the court’s lobby inside the constitutional convention for the 

expansion of its powers and justified criticisms of the proposal for the creation of a 

constitutional court.  

Yet, despite the court’s defense of its own power, its justices also criticized some 

of their new institutional attributes. Justice Moreira Alves, for example, regretted the 

inclusion of state governors and professional associations in the list of entities legitimized 

to file Direct Actions of Unconstitutionality (ADIns). In his opinion these actors were 

directly linked to social, political, and economic problems that would be brought to the 

court “in the effervescence of controversies and passions” when, instead, they should be 

allowed more time to “mature” (Moreira Alves 1988: 197). “In Brazil there is always a 

presumption of unconstitutionality,” he argued in a personal interview, “and given the 
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size of the constitution broad access to the court opens the door for the contestation of 

everything” (interview with Moreira Alves 2006). These criticisms mirror the argument 

of justice Sydney Sanchez, who in 1986 claimed that the apex of the Brazilian judicial 

system should be elitist and only to be called upon when the national interest was at stake 

(Oliveira 2004: 107). 

The Supreme Court’s resistance to its new attributes was particularly evident in 

public discussions regarding the writ of injunction. As stated in chapter 1, the constitution 

empowered the STF to issue the writ whenever the lack of regulatory norms prevented 

the exercise of constitutional rights and freedoms. Debates regarding the actual meaning 

of the writ are detailed below, but for now suffice it to say that the writ allowed the court 

to demand the provision of a number of rights benefits included in the constitutional text. 

Yet, on the eve of the new constitution a controversy emerged on whether the mechanism 

itself required regulation before the judiciary could begin applying it.52 A number of 

assembly members argued that individual guarantees entrenched in the constitution, 

including the writ of injunction, could only be enforced following congressional 

regulation (Cardoso 1988). This position was also defended by the prosecutor general and 

a number of Supreme Court justices (e.g. Jornal de Brasília 1988; Correio Braziliense 

1988; O Estado de São Paulo 1988). In reaction, another set of constitutional drafters 

stated rather forcefully that the writ was obviously self-executing and not contingent on 

legislative regulation, for that had been the intention of those who drafted it in the first 

place (e.g. O Globo 1988).  

In Colombia, criticisms of the tutela emerged primarily from other judicial 

institutions. In Brazil, criticisms towards the STF’s new powers emerged from within the 

                                                
52 The irony of this question, i.e. whether a legal mechanism designed to facilitate the promotion of 
unregulated constitutional norms also required regulation, did not go unnoticed by Brazilian scholars (see 
Barroso 2006: 244). 
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court itself. The opinions of Justice Moreira Alves are particularly relevant because he 

remained on the court for 28 years, from 1975 until the mandatory retirement age of 70 in 

2003, and was an influential voice inside the institution. In fact, most early decisions on 

the scope and reach of the court’s power of review were based on his arguments (see 

Mendes 2004). The following section shows how his position on the writ of injunction set 

the court on a jurisprudential path that seriously undermined its institutional potential as a 

promoter of the constitution’s programmatic guarantees. 

A Self-Constraining Court:  
The STF and the Writ of Injunction 

Any group or individual may request the court to issue a writ of injunction if the 

absence of legislation prevents them from exercising a constitutional right or freedom 

“inherent to nationality, sovereignty, and citizenship.” The potential consequences of the 

writ cannot be understated, for it provides the STF with ample opportunity to become a 

positive legislator. Different from the Colombian constitution, which explicitly excludes 

social guarantees from the list of judicially enforceable rights, the Brazilian document did 

not impose such restrictions. Article 7 alone, which enumerates the rights of urban and 

rural workers, is filled with guarantees that could fall under the court’s influence through 

the writ (Marques de Lima 2009: 467).  

This potential did not go unnoticed during the constituent assembly. Labor unions 

began designing requests for the STF to issue writs before the promulgation of the 

document (Carneiro 1988; Jornal do Brasil 1988). The National Confederation of 

Industry and the powerful Federation of Industries of São Paulo, in turn, maneuvered to 

weaken the mechanism by arguing that the writ should only be issued to protect 

constitutional freedoms, and not rights (Folha de São Paulo 1988). Clearly, these 

economic entities opposed the judicial enforcement of the generous social provisions of 
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the constitution. Nonetheless, even if groups and individuals only asked the court to issue 

writs for the protection of constitutional freedoms the potential impact of the mandado de 

injunção, both fiscal and political, remained awesome. As Holmes and Sunstein (1999) 

remind us, even so-called negative freedoms require governmental expenditures and the 

use of costly resources. 

The number of requests for the issuing of writs of injunction is listed in table 5.5. 

Groups and individuals filed a relatively high number of requests in the last two months 

of 1988, immediately after the promulgation of the constitution in October. In the 

following three years the court received an average of 105 writs per year, but after 1991 

the number of requests dropped sharply. From 1992 until 2004 the Supreme Court 

received, on average, less than twenty-six requests per year. 

 

Table 5.5: Mandados de Injunção Filed per Year (1988-2004) 

1988 1989 1990 1991 1992 1993 1994 1995 1996 
43 132 93 91 32 33 28 49 22 

1997 1998 1999 2000 2001 2002 2003 2004  
22 27 21 17 27 20 14 17  

Sources: BNDPJ and Marques de Lima (2009: 470) 
 

The relatively low number of requests and the low rate of writs issued are not 

good measures of the mechanism’s impact, for a single writ can potentially lead to major 

policy changes and have profound fiscal consequences. Rather, to fully understand how 

the MI has impacted Brazilian politics and policymaking we have to address the Supreme 

Court’s jurisprudence regarding the scope and effects of the mechanism. In 1988, no one 

knew how the MI would function or what impact it could have. As a prominent legal 

scholar argued at the time, Brazil’s lack of experience with similar legal mechanisms 
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would require “doctrine and jurisprudence to cooperate mutually” in order to direct the 

writ towards its proper end (Dantas 1988). The discussion that follows identifies the 

alternative jurisprudential arguments that the Supreme Court could have developed 

regarding the writ of injunction. 

The STF had to answer three basic questions about the writ’s scope and impact.53 

The first concerned whether or not it was self-executing. As already mentioned, some 

members of the court had initially argued that the writ itself required a regulatory norm 

before the STF could employ it, whereas several constitutional drafters rejected that 

position. The second question concerned which rights fell under the writ’s protection. 

One set of scholars argued that the rights and freedoms “inherent to nationality, 

sovereignty, and citizenship” that the constitution associates with the mechanism were, 

by definition, only the political rights without which groups and individuals cannot 

influence the democratic process (as per Ely 1980). Another group adopted a broader 

conceptualization of citizenship, one that required an individual to fully enjoy all rights 

listed under Title II. A final subset of Brazilian legal academics argued that any right 

listed in the constitution, regardless of its formal position in the text, could be enforced 

through the writ of injunction.  

A third, and ultimately more crucial question, regarded the effects of the court’s 

decisions. Two major doctrinal positions on this issue soon emerged. One set of 

arguments claimed that decisions on injunction cases should have a mandamus effect. To 

put it simply, in case a regulatory omission is acknowledged the court merely informs the 

legislature of the matter and requests it to take the proper measures. Another position, 

                                                
53 The discussion that follows borrows heavily from the rich Brazilian literature on the matter. Works that 
are particularly helpful in identifying the alternative doctrinal positions that emerged after 1988 include 
Barroso (2006: 112-132; 2006: 243-267), Mendes (2004: 49-56), Vieira (1994: 197-204), Cittadino (1999), 
Meirelles et al. (2006: 269-286), and Machado (2004).  
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however, posited that in the presence of a legislative omission judges themselves should 

create the regulatory norm. Defenders of this second argument only disagreed on whether 

the judge-created norm should have an inter-partes or erga-omnes effect, i.e. whether it 

should apply only to the parties filing the writ or to all groups and individuals under 

similar circumstances. 

The court convened to decide a demand for a writ for the first time in November 

of 1989, one year after the promulgation of the constitution. Justice Moreira Alves 

drafted this opinion, which became the leading case for the mechanism and provided 

answers for the questions posed above. Regarding whether or not the writ was self-

executing Moreira Alves distanced himself from his initial position, expressed before the 

constitution came into effect, and voted in favor of the argument that the constitution did 

not condition the writ’s employment to the enactment of regulation. Furthermore, he 

argued that any future legislation that restricted the writ’s self-executing nature would 

have to undergo judicial scrutiny and potentially be declared unconstitutional (MI 107: 

29).  

Moreira Alves also embraced an expansive understanding of the MI when 

answering the question about which rights fell under its scope. He acknowledged the 

doctrinal position that only negative rights could be enforced through the writ, but 

rejected it as too restrictive. Rather, in his opinion the same reasons that justify the 

granting of the writ to protect negative rights also apply to all other rights listed in Title II 

of the constitution, including social rights (MI 107: 32). He did not, however, extend the 

protection to any rights that might be listed elsewhere in the document. 

Yet, despite these initial signals, any hopes that the STF would grant itself a pro-

active role in the protection and promotion of constitutional rights turned to dust when 

Moreira Alves addressed the debate regarding the effects of the court’s decisions. Does 
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the writ of injunction empower judges to fill a legislative omission or does it merely 

allow the court to inform relevant governmental body of the need of legislative action? 

Once again acknowledging the different doctrinal positions described above, Moreira 

Alves supported the second argument. In his understanding the writ does not empower 

the court to fill in a legislative void, regardless of whether it would only apply to the 

parties in the dispute or to all those under similar circumstances. It only allows the court 

to declare this void. 

This decision disappointed those who expected the STF to become an institutional 

engine for the fulfillment of the constitution’s programmatic character. Rather, as Vieira 

(1994: 200) points out, the decision on MI 107 exemplified “the Supreme Court’s 

determination to resist the application of the new political-ideological directives imposed 

by the constitution.” In subsequent cases the court further eroded the reach of the writ by 

imposing limits to the situations under which it could be filed (Barroso 2006: 120-121). 

The court, for example, stated that writs of injunction could not be issued if a legislative 

project to regulate the right in question has been either sent to congress by the president, 

or presented to the House of Representatives by the Senate. Additionally, and perhaps 

more importantly, the court has also argued that writs of injunction cannot be filed if a 

regulatory norm exists, regardless of whether or not it successfully protects the right in 

question (MI-81). 

In 1991 and 1992 the court released two decisions that suggested a turn in its 

jurisprudence. The first of these (MI-232) concerned the legislature’s failure to regulate a 

transitory constitutional provision that exempted institutions of social assistance from 

contributing to the social security system. In this case the justices not only informed the 

legislature of its omission, but also stipulated a number of days for lawmakers to fill in 

the legal void. If the legislature failed to comply within six months, the court stated, these 
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entities would immediately enjoy the constitutionally promised fiscal exemptions. The 

petitioner in the second case (MI-283) requested a writ to force the regulation of a 

transitory constitutional norm that promised economic reparations for citizens affected by 

discretionary acts of the air force in the aftermath of the 1964 coup. In its decision the 

court also stipulated a time frame for the legislature and argued that in case the omission 

persisted the petitioner would be allowed to file a civil lawsuit against the state to 

demand the reparation. 

In both cases, the court extended the writ’s protection to rights not listed under 

Title II of the 1988 Constitution, and in both cases it expanded the effect of its decisions 

to include the determination of a time frame for the legislature. Neither, however, 

required the judiciary to fill in a normative void; they merely acknowledged the self-

executing nature of rights that according to the constitution required regulation. Neither 

decision, in other words, required the judiciary to take on a legislative role (Mendes 

2004: 55; Barroso 2006: 261). Furthermore, in both cases the writ of injunction was used 

to enforce aspects of the constitution’s transitory clauses, which did specify a time frame 

for the legislature to act, and not those listed in the bill of rights. Finally, these decisions 

are but a small sample of a larger number of cases in which the court reasserted the 

restrictive understanding of the writ of injunction first enunciated in the MI-107 

(Machado 2004: 112). 

In Colombia the Constitutional Court’s jurisprudence encouraged groups and 

individuals to rely on the tutela for the protection and promotion of their constitutional 

rights. In Brazil, however, the court’s jurisprudence had the opposite effect. More 

importantly, it induced Brazilians to turn to Class Action Suits for the protection and 

promotion of constitutional rights. As Casagrande (2008: 84) puts it, class action suits 

“became the most important and effective mechanism for the judicial promotion of 
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constitutionally entrenched social rights, thus fulfilling the role that the constitutional 

assembly originally assigned to the writ of injunction.” These suits are mostly driven by 

the Ministério Público, the Public Prosecutor’s Office, and not by individuals or groups 

in civil society (ibid; Werneck Vianna and Burgos 2002). Furthermore, these suits are not 

decided by the STF, and are not addressed here. 

It is also worth comparing the STF’s attitude towards the writ with the CCC’s 

development of an Unconstitutional State of Affairs doctrine. Arguably, in developing 

this doctrine the CCC granted itself powers similar to those assigned to the STF through 

the writ of injunction. The Constitutional Court, in other words, defended its authority to 

develop policies towards the fulfillment of constitutional mandates, but the STF has 

refused to use the writ as a policymaking tool. 

The court’s jurisprudence transformed the writ of injunction into a “bell without 

sound” (Moreira 1990), but state courts did not emulate the STF’s restrictive approach to 

the mechanism. State constitutions drafted after 1988 also adopted the instrument, but 

judges’ reactions to them have varied considerably. The justice tribunals of Rio de 

Janeiro, Rio Grande do Sul, and Minas Gerais, for example, argued that the writ allowed 

the court to fill in the legislative void in order to allow the petitioner to enjoy the right to 

which they are constitutionally entitled. The justice tribunal of São Paulo, on the other 

hand, has taken a position similar to that of the STF (Meirelles, Wald, and Mendes 2006: 

279). For the most part, however, and as critics of the court have observed, state courts in 

Brazil have tended to embrace the expansive understanding of the writ’s effects that the 

Supreme Court refused to apply. The following section identifies and explains the 

ideational basis for the STF’s lack of commitment to the writ of injunction. 
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Rejecting a Legislative Role: 
Ideational Basis for a Self-Restricting Court 

Gaviria’s appointees to the first Constitutional Court relied on a broad 

understanding of the judicial role to justify their approach to the tutela. The STF that 

emerged from the constitutional transition of 1987-1988, in turn, upheld a restrictive 

understanding of the judiciary’s purpose to justify its jurisprudence on the writ of 

injunction. Specifically, its justices based their decisions on a “classic and rigid 

understanding of the principle of the separation of powers” (Barroso 2006: 126) and 

against a potential self-interest in expanding their own authority. In Moreira Alves’ 

opinion the 1988 Constitution established a legislative process that excludes the judiciary 

from participating in political decisions that are the responsibility of the democratically 

elected branches (Mi 107: 40-41). He admitted that the court’s messages to the legislature 

could be simply ignored (ibid: 45); but, he argued, for good or for ill the constitution 

started from the premise that once the court declares an omission the relevant entity must 

take the appropriate measures. As such, it is not the court’s place to grant the writ an 

effect that does not find support in the constitutional system established in 1988.  

The STF endorsed Moreira Alves’ arguments unanimously. As Justice Celso de 

Mello wrote in his concurring opinion, “the purpose of the writ is neither to constitute a 

new right, nor to force the judiciary to perform normative functions that are foreign to it. 

[…] The very exceptionality of this new legal mechanism imposes upon the judiciary the 

strict observance of the principle of the functional division of powers” (MI 107: 59). 

Similarly, in personal interviews Justice Gallotti stated that “our initial decision on the 

writ of injunction was very criticized, but we were not appointed to legislate” (interview 

with Gallotti 2006), and Justice Borja argued that the court’s members “had been taught 

throughout their schooling that judges do no legislate” (Personal interview with Borja 

2006). Justice Pertence, in a passage that is clearly aimed at critics of the court’s decision, 
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provides a clear expression of the justices’ understanding of the limits of their own 

authority in a democratic system of government: 

 

I believe it is a false problem to associate the lack of constitutional efficacy with a 
particular understanding about the legal nature of the writ of injunction. In fact, to 
believe that a judicial decision could enforce all the advances of a forward-
looking document such as the 1988 Constitution is a political illusion. It demands 
of the judiciary what it cannot give, for the fulfillment of constitutional promises 
is necessarily contingent on the political game and on the tension between 
contradictory societal interests that exert pressure over state institutions. They 
are contingent, in short, on the interaction between opposing forces that is the 
defining characteristic of a democracy (MI 107: 74, emphasis mine). 

 

Whereas members of the first Colombian Constitutional Court disagreed on the 

reach and impact of tutela decisions, STF justices in office immediately after the 1988 

constitution came into effect displayed a consensus regarding the reach and scope of the 

mandado de injunção. Furthermore, whereas a subset of Colombian judges appointed by 

President Gaviria embraced an expansive understanding of the tutela despite resistance 

from their peers, in Brazil justices appointed by military governments and by President 

Sarney alike supported a limited role for the writ of injunction. Different from Colombia, 

where the president in office during the transition deliberately appointed judges who 

subscribed to a different set of ideas about the judicial role, the outcome observed in 

Brazil suggests that President Sarney appointed judges with ideas similar to those that 

had dominated the court for decades. 

The first justices to dissent on the effects of the MI were also the first justices 

appointed after the presidential elections of 1989. Selected by President Fernando Collor 

in June of 1990, Justices Marco Aurélio Mello and Carlos Velloso argued in favor of the 

doctrinal position that the writ of injunction empowered the court to create a regulatory 
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norm with inter-partes effects. Velloso, in particular, had defended this argument in a 

doctrinal article published prior to his appointment to the bench (see Velloso 1989). 

These justices’ positions were well expressed in the two writs mentioned above (MI 232 

and MI 283), but remained the minority position inside the court (Machado 2004: 107).  

An analysis of the jurisprudential position of these two justices suggests that their 

arguments stemmed from a literal understanding of the constitutional text. Justice 

Velloso, for example, argued that while the court’s jurisprudence was based on the claim 

that it could not usurp the legislative function, he believed that in the case of the writ of 

injunction there was express constitutional authorization for the court to design a 

regulatory norm. His position on the issue had less to do with the idea that courts should 

promote the programmatic aspects of constitutional texts than with the idea that judges 

should follow the letter of the law. In his words: 

 

[Hans] Kelsen teaches us that it is not adequate to view the separation of powers 
in radical terms, for what exists is distribution of powers and the legislative body 
is not the only one responsible for the legislative function. The executive and the 
judiciary can also exercise that function for as long as, we must add, they are 
expressly authorized by the constitution” (Velloso 2003: 12, emphasis mine). 

 

The contrast between Carlos Velloso and Marco Aurélio de Mello’s position and 

that of their peers points to the inability of legal ideologies or worldviews to fully explain 

judicial outcomes. If positivism, or a dogmatic belief in the judge’s commitment to 

following the word of the constitution, were the primary motivating force in the court we 

should have observed a different institutional behavior after 1988. We should, in other 

words, have expected the court to accept the argument proposed by much of the legal 

scholarship in Brazil and rely on the writ of injunction to regulate and enforce the rights 

entrenched in the constitution. Instead, the behavior observed suggests that the justices on 
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the bench were willing to forego their legal ideologies in order to uphold a different set of 

principled beliefs about the proper role of judicial power. 

This point is worth exploring. As argued in chapter 1, actors who subscribe to the 

same ideology or worldview may nevertheless reach very different conclusions or react in 

a very different fashion to similar circumstances. Specifically, worldviews lend 

themselves to a variety of principled beliefs that can potentially clash with one another. 

Regarding courts and other legal actors, this point was made clear by Shapiro (2008). 

According to him, positivism, or the blind belief that judges are servants of written law, is 

often assigned blame for judicial unwillingness to protect individual rights against 

legislative encroachments. Yet, if the constitution expressively assigns the courts with the 

responsibility of enforcing constitutionally enumerated rights we should expect positivist 

judges to do exactly that. Positivism itself, in other words, cannot explain why some 

judges enforce rights against the legislators’ will and others do not. Thus, rather than 

explain judicial behavior by identifying judge’s legal ideology scholars should, instead, 

seek to uncover “whether or why a formalist or positivist legal tradition has, in a 

particular national judiciary, turned into a perceived judicial duty to serve the legislature 

or the executive” (ibid: 331). 

In the case of Brazil, the STF’s resistance to develop the writ of injunction the 

direct result of its embracing a governance role that, ultimately, clashed with the 

constitutional requirement of judicial involvement in rights issues. Specifically, after 

1988 the court emphasized the idea, or principled belief, that its institutional purpose was 

to act as the final referee in conflicts between the branches or between the different levels 

of government in Brazil’s federal system, and not as the advocate of constitutional 

promises. As seen in chapters 3, this idea was slowly entrenched in the court by Brazilian 

presidents since the 1930s. Different from Colombia, where judicial insulation from the 
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political sphere led to the emergence of a court willing to uphold formalistic principles 

against the elected branches, in Brazil the historical connection between the court and the 

executive led to an institution committed to facilitating governance or federal control 

over the territory. After 1988 this idea provided the court’s justices with road maps for 

action in cases that required them to circumvent the elected branches.  

The STF’s justification for the restrictive approach to the writ of injunction 

alludes to this idea about the proper role of the judiciary, but its clearest expression is 

found in ADIn decisions. It is on the abstract review of legislation that the court’s ideas 

about its institutional purpose have been expressed most clearly over the years.  

In what is the most comprehensive study of the Supreme Court’s behavior after 

1988, Fabiana Oliveira (2006; also 2008) analyzes a random sample of three hundred 

ADIn decisions released between 1988 and 2003. Two of her findings are relevant for the 

argument developed here. First, in over eighty percent of these cases the court reached a 

unanimous decision. In fact, on numerous occasions justices argued that they would sign 

the majority opinion to maintain the unity of the institution despite disagreeing with the 

decision (Oliveira 2006: 152-155; 2008: 103-104). In Oliveira’s analysis, this outcome 

reflects the ideology of professionalism that permeates the judiciary and induces its 

members to present the STF as a unified institution that, while political, is nevertheless 

above politics (Halliday 1999: 1056-1058, cited in Oliveira 2008: 96). From a 

professional point of view to display dissent is to weaken the institution vis-à-vis other 

political actors. 

Second, and more importantly, the primary argument used to justify majority 

opinions related to the maintenance and protection of federalism and of separation of 

powers. Thirty-four percent of the cases develop this notion, far more than any other 

substantive claim. The second argument most used to justify majority opinions refers to 
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the legal impossibility of the petitioner’s demand due to any number of technical factors. 

The court’s mandate to defend fundamental rights was only used to justify majority 

opinions in four percent of the cases analyzed. The defense of constitutional rights did, 

however, comprise twenty-one percent of losing arguments.54 This suggests that in the 

opinion of some justices certain decisions of the court would have been different had the 

majority of the bench based their arguments on the need to protect and promote the bill of 

rights, rather than on the need to protect and promote federalism and the system of 

separation of powers. But the court was unwilling to overstep institutional boundaries 

that it had set for itself. As Justice Pertence stated in a 2006 interview, when he arrived at 

the court in 1989 the tendency on the bench was towards a “retrospective interpretation” 

of the constitution, and even as late as 2006 there was still a “cultural resistance” inside 

the STF towards expanding or intensifying its activism (Chaer 2006).  

Clearly, fundamental rights issues were not as central for the court because most 

of the cases arriving at its docket referred to questions about federalism and the 

separation of powers. Nevertheless, the fact of the matter is that over the years the court 

has emphasized its role as the institution charged with solving inter-branch and federalist 

disputes to the detriment of an alternative role as the engine for the protection and 

promotion of the constitution’s programmatic character. The abstract review of 

governmental policies also dominated much of the Colombian Constitutional Court’s 

docket, but it did not prevent some of its justices from emphasizing their right-protecting 

role through the development of the tutela. In Brazil, the justices gave “more weight to 

criteria such as efficiency, utility, convenience, opportunity, security and governability 

                                                
54 Losing arguments were not only those expressed in dissenting votes; these are also arguments used by 
justices who, while ultimately voting with the majority, nevertheless tried to sway the court into reaching a 
different conclusion on an individual case (Oliveira 2006: 171-172). 
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than to normative concerns, acting as such in a consequential as opposed to a principled 

manner” (Vieira 1994: 231).  

The Colombian case shows that the appointment of judges whose judicial 

communities lie outside the legal establishment may disrupt existing institutional 

practices and trigger changes to the judiciary’s institutional mission. Yet as scholars have 

observed, Brazilian presidents elected after 1988 have followed the appointment 

strategies of presidents since the 1930s and selected individuals with previous experience 

in the federal judiciary, in the public prosecutor’s office, or in the federal government 

(see Kapiszewski 2007; Marenco dos Santos and Da Ros 2008). Presidents, in other 

words, appointed judges whose audiences were embedded in Brazil’s traditional legal 

culture, and as a consequence they lowered the probability of paradigmatic ideational 

changes taking place inside the court. Individuals appointed after 1988 might have held a 

more expansive notion of what the STF’s role should entail, not the least because of the 

normative context of the transition, yet they maintained the general contours of the 

court’s traditional approach to its own powers. Different from Gaviria’s appointments to 

the CCC, judges appointed after Brazil’s return to civilian rule did not, for the most part, 

act as judicial entrepreneurs and refused to create ideational fissures inside the court.55 

Kapiszewski (2007: 174-182) argues that Brazilian presidents have pursued these 

appointment strategies for two reasons. First, they were forced to do so given the STF’s 

institutional history. Presidents since Vargas in the 1930s, including military ones, had 

traditionally appointed individuals with weak ties to political parties and a strong 

association to Brazil’s legal class, and post-1988 presidents were induced to follow suit 

by the threat of heavy criticisms form political and judicial actors alike. Second, 

presidents elected after 1988 expected professional judges to help legitimize the 

                                                
55 There are exceptions to this rule, which will be discussed below. 
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neoliberal reforms carried out after Sarney left the presidency in 1990. A “professional” 

court, in their opinion, would be sympathetic to the difficulties of enacting economic 

reforms in Brazil’s institutional context and willing to “find a way to harmonize reform 

initiatives with constitutional limitations” (ibid: 182). 

This analysis is partially correct. As I show below, Brazilian presidents elected 

after 1988 pursued economic reforms that the STF legitimized by upholding them against 

numerous constitutional challenges. Nonetheless, this argument does not explain why 

Sarney also appointed “professional” judges, or why presidents did so since the 1930s. 

Presidents’ attempt to protect their policy preferences, in other words, does not fully 

explain their appointment strategies. Rather, to fully comprehend them we have to 

understand presidents’ ideas about which role courts should play in the political system.  

Reining in the State: 
The Supreme Court’s Governance Role 

As seen in chapter 6, despite their similarities the most recent constitutional 

conventions of Brazil and Colombia differed in one important aspect. Whereas both 

counted with the participation of numerous interests, many of which were previously 

excluded from the decision-making process, in Colombia the executive successfully 

herded them towards producing a relatively coherent institutional structure of government 

and a leaner but stronger state. A weak president held hostage by internally fragmented 

political parties, clientelistic politicians, and governors hungry for political and fiscal 

autonomy, in contrast, directed Brazil’s transition (Campello de Souza 1989). The result 

was a state that “increasingly resembled Gulliver, tied down by innumerable 

particularistic links to narrow social and political groupings,” and one which presidents 

elected after Sarney sought to strengthen (Weyland 2000). State weakness and lack of 

autonomy from sectoral interests fomented hyperinflation and, in turn, served as 
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justification for the structural reforms along neoliberal lines that Brazilian presidents 

implemented after 1988. 

It was within the context of a weakened state that Brazilian presidents appointed 

Supreme Court justices after the return to civilian rule. Courts are not very different from 

other state agencies, and different groups or interests are bound to try and use them for 

the accomplishment of their goals (Shapiro 1964). But the STF was one of the few 

institutions of post-1988 Brazil to be insulated from broader societal or political 

pressures. The constitution expanded the number of actors legitimized to access the court 

to include political parties and professional associations such as labor unions, among 

others, but the appointment process prevented these groups from directly affecting the 

composition of the court and severely limited their ability to rely on the STF as a 

mechanism with which to pursue their goals. In fact, soon after the promulgation of the 

constitution the Supreme Court, under the leadership of Moreira Alves, developed a 

number of criteria to restrict the number of professional associations allowed to file an 

ADIn. 

The relative insulation of STF justices also allowed elected governments to direct 

the court towards preventing the actions of particularistic interests from further eroding 

Brazil’s fiscal health. Chapter 2 describes how the STF can review norms originating in 

the federal government, in the states, and in the bureaucracy through Direct Actions of 

Unconstitutionality (ADIns), and shows how political parties, governors, professional 

associations, and the attorney general have been the most assiduous in using this 

mechanism, each accounting for more than a fifth of all claims. Here, I describe how 

these actors have triggered the court (Werneck Vianna, Burgos, and Martins Salles 2006; 

Werneck Vianna et al. 1999). Political parties and professional associations triggered the 

Supreme Court primarily against policies from the federal government. Governors and 
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the prosecutor general, in turn, triggered the court primarily against the outputs of state 

legislatures and the bureaucratic apparatus. The latter two have been the most successful 

litigants, and their actions have prevented the further erosion of Brazil’s state capacity.  

Figure 5.3 shows the evolution of political party ADIns from 1988 until 2004. We 

observe that leftist parties in general and the Workers’ Party (Partido dos Trabalhadores 

[PT]), in particular, were habitual constitutional litigants until the election of Luiz Inácio 

“Lula” da Silva of the PT in 2002. The democratic period preceding his election 

comprises the presidencies of Fernando Collor (1990-1992), Itamar Franco (1992-1994), 

and Fernando Henrique Cardoso (1995-2002) and coincides with Brazil’s transition to a 

market oriented economy (Weyland 2002: chapter 8).56 The first wave of leftist litigation 

took place during Collor’s initial dismantling of the statist model and spiked in 1994-

1995 with the formation of a pro-market, center-right coalition that had President 

Cardoso as its catalyst and that sought the restructuring of Brazil’s state-led economic 

system as its main goal (Sallum Jr. 1999). Litigation from the left lost steam with the 

approach of the 2002 presidential election, but increased slightly in 2004 arguably as a 

result of Lula’s embracing of the market economy.57 

 

 

 

 

                                                
56 Fernando Collor was impeached in 1992 due to his involvement in a corruption scandal, and vice-
president Itamar Franco took office for the remainder of his five-year presidency. In 1993 a constitutionally 
mandated revision of the 1988 document lowered future presidential terms to four years, but during 
Cardoso’s first term congress passed a constitutional amendment that allowed presidents to run for a second 
term. 
57 The high number of non-leftist party ADIns in the period 1999-2002 was due to the challenging of 
electoral rules by right wing parties that lacked a significant number of representatives in congress. 
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Figure 5.3: ADIns Filed by Political Party in Brazil (1988-2004) 

Source: Compiled by the author from data available at the BNDPJ 
 

Two main factors drove constitutional litigation from the Left (see Taylor 2008: 

chapter 5; Taylor and Da Ros 2008). First, political reliance on the STF reflected the 

general political strategy of leftist parties during the 1990s and early 2000s, anchored in 

the belief that they could extract electoral benefits by systematically opposing all policy 

choices of the ruling coalition. Second, the policy pursuits of the Brazilian governments 

in general, and of Cardoso’s presidency in particular, imposed heavy costs upon the left’s 

core constituency: civil service employees. These heavy costs also drove the majority of 

ADIns from professional associations in general, and labor unions in particular (Pacheco 

2006: 210-211; also Carvalho 2009: 325). 

In contrast, more than eighty-seven percent of ADIns filed by governors between 
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organization of public services. The prosecutor general has used the ADIns in a similar 

manner, and over sixty-five percent of its demands in the same period targeted norms 

originating in state legislatures. Of these, close to eighty-one percent also dealt with 

issues pertaining to public administration. The prosecutor general (PGR) has also filed a 

significant number of ADIns against state court decisions that granted salary increases 

and other benefits to civil servants and judges in the state court system (this data comes 

from Werneck Vianna, Burgos, and Martins Salles 2006; Werneck Vianna et al. 1999).  

Governors and the prosecutor general accessed the STF to prevent a further 

deterioration of the state apparatus by the actions of corporate and particularistic interests 

that have inserted themselves in local legislatures and in the bureaucracy. This shared 

goal stems from the fact that governors, much like the federal government that the PGR 

represented, were concerned with the fiscal problems that an inflated bureaucracy and 

corporatist interests represented in state legislature were exacerbating (Weyland 2000: 

51). 

Among the actors legitimized to file ADIns, political parties and professional 

associations have been the least successful constitutional litigants (Carvalho 2009; Taylor 

2008; Werneck Vianna, Burgos, and Martins Salles 2006). Between 1988 and 2002 

political parties were only twenty-five percent as likely to succeed in getting an 

injunction against the federal government as state actors such as governors and the PGR. 

Similarly, professional associations and unions were only about eighteen percent as 

successful as state actors (Taylor 2008: 79-87). Overall, these opposition groups could 

not transform the Supreme Court into an efficient mechanism of constraint against the 

federal government. The PT continuously filed ADIns not because it expected a legal 

victory, but because these mechanisms allowed the party to express its opposition to 

certain issues and bring them to public debate (ibid: 96). 
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Despite pressures from political parties and professional associations, the STF 

refrained from vetoing the economic and structural reforms enacted after 1988. Instead, 

the Court legitimized the government’s policy pursuits either by not deciding on the merit 

of ADIns against economic policies such as the privatization of public enterprises, or by 

explicitly supporting the notion that elected officials have a free reign when it comes to 

the implementation of economic reforms (Pacheco 2006; Oliveira 2005). Furthermore, 

even when the STF decided against the government it took the broader economic 

consequences of its decisions into account (Favetti 2003: 153). The court has either 

postponed deciding cases that could worsen a crisis, or reached “solomonic” conclusions 

that reduced the fiscal cost of its decisions (Kapiszewski 2007).58  

The court’s reaction to other litigation has not been so restrictive. Governors and 

the PGR have been the most successful constitutional litigants in post-1988 Brazil. As 

Werneck Vianna et al. (1999: 123-126) show, between 1989 and 1998 the STF granted 

over seventy percent of ADIns filed by governors and the prosecutor general against 

norms originating at the state level. In addition, the STF has also welcomed attempts by 

the PGR to control spending by the federal bureaucracy and granted or partially granted 

eighty percent of constitutional challenges against lower courts’ self-decreed salary and 

pension benefit hikes.59 In fact, between 1988 and 2002 the STF was more likely to void 

administrative decrees increasing judicial benefits than any other policy type (Taylor 

2008: 82-84). In all of these cases, the Brazilian Supreme Court employed its powers 

                                                
58 There are some exceptions to this rule. The court often made decisions regarding the pension plans of 
public employees that imposed heavy costs upon the government. In these cases, the court was defending 
the corporatist interests of the judicial branch, which would also be affected by these policies. Nonetheless, 
even in these cases the court reached final decisions that imposed lower costs than would otherwise be 
possible. 
59 This data comes from the Database of Constitutionality Challenges against the Federal Government 
(DCCAFG), compiled by Matthew Taylor for his 2008 book on the judicialization of policy in Brazil. 
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towards the rationalization of public administration and against policy choices driven by 

particularistic and corporatist interests. 

Neoliberal reforms implemented in the 1990s were part of broader institutional 

changes designed to solve one of the crucial problems facing Brazil after 1988: a 

weakened state subject to predatory practices from particularistic and corporatist 

interests. Within this context, and given the institutional history of the Supreme Court, 

democratically elected presidents acted upon the principled belief that the primary role of 

the court should be that of referee between state institutions. It is for that reason, I argue, 

that they appointed judges who shared that principled belief, and it is for that reason that 

presidents in office did not seek to displace the individuals appointed by their 

predecessors. Judges on the bench of the Supreme Court, regardless of which president 

appointed them, exercised their authority to rein in legislative assemblies, lower courts, 

and bureaucratic agencies whose actions further threatened the already debilitated 

Brazilian state. 

SUMMARY 

 At the outset of Colombia’s new constitutional order the CCC was marred by 

struggles between judges who subscribed to different ideas about the proper role for 

courts. Judges who had not previously served in the Colombian judiciary sought to 

encourage the judicial enforcement of rights, whereas their counterparts from the legal 

establishment resisted expanding the judiciary’s responsibility in protecting and 

promoting these rights. Accordingly, whereas the former sought to expand the reach and 

impact of the tutela, the latter initially attempted to curtail the effectiveness of this 

mechanism. In the end, Gaviria’s appointees to the bench succeeded in building a 

jurisprudential regime that has subsequently guided the actions of the broader legal 
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system. If political actors had not entrenched these beliefs in the court, the activism that 

we have observed would not have emerged, at least not in the short term.  

In Brazil, the STF that emerged from the constitutional convention did not display 

internal dissidence. Rather, justices appointed by the military as well as justices 

appointed by President Sarney displayed a unity of purpose when deciding on the reach 

of the court’s new powers. These justices belonged to traditional legal circles or 

traditional judicial communities and did not subscribe to the idea that courts should be 

involved in the fulfillment of constitutional promises. Because Sarney did not appoint 

new constitutionalist judges to the bench, post-1998 judicial behavior in Brazil remained 

similar to the behavior displayed prior to the constituent assembly. His successors 

followed similar appointment strategies. 

In order to explain these political choices we have to understand office holders 

ideas about which institutional arrangements are better suited for their countries. In 

Colombia, a president committed to the building of an institutional system conducive to 

the protection of rights deliberately sought to change the mission of the judiciary. In 

Brazil, presidents concerned with the debility of state capacity deliberately sought to 

strengthen the STF’s governing function. The political entrenchment of different 

missions inside these national judiciaries, to put it shortly, stemmed from office holders’ 

beliefs about the proper role of courts in their respective political systems. 

The analysis, however, also points to a limitation of the entrenchment thesis. 

Specifically, it points to the fact that just as politicians empower judges to pursue certain 

goals from the bench, judges may ally themselves with political actors in order to 

successfully place themselves in a position from which to pursue their own principled 

goals. In Colombia, new constitutionalists had originally allied themselves with 

neoliberals in the pursuit of common goals, but once reforms to the Colombian judiciary 
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had been complete they pursued an alternative path of institutional development for the 

Constitutional Court that diverged from the goals of neoliberal reformers. Specifically, 

new constitutionalist judges developed a social rights jurisprudence that conflicted with 

the neoliberal orientation of the Colombian government, but was in line with their own 

commitment to use law as a tool of social transformation. In Brazil, by contrast, the 

judges who aligned themselves with the executive did not act as institutional insurgents 

due to the fact that they belonged to communities that emphasized the court’s separation 

of powers role and its governance function. 
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CHAPTER 6: CONCLUSION 

Like other countries undergoing constitutional transitions in the late 20th century, 

Brazil and Colombia greatly expanded the formal powers of high courts in 1988 and 

1991, respectively. As seen in chapter 1, this outcome is unsurprising given the many 

contextual parallels of their constitutional conventions. Nonetheless, each case displayed 

a number of differences worth exploring.  

Brazilians further empowered the old Supremo Tribunal Federal, whereas 

Colombians created a new Corte Constitutional to exercise part of the authority that had 

previously belonged to the century-old Suprema Corte de Justicia. Why have countries 

with similar legal traditions reached such markedly different conclusions regarding which 

court to empower? This puzzle becomes even more interesting given what happened after 

each country’s transition. The entrenchment of rights, the broadening of access to the 

judiciary, and the creation of new judicial mechanisms for the protection constitutional 

guarantees trigger social and political pressures for judges to exercise their powers. Yet, 

the STF and the CCC responded to these pressures very differently. The former refused 

to employ its newfound authority to direct governmental action towards the fulfillment of 

constitutional promises, whereas the latter reinterpreted its own authority to include the 

capacity to influence state action. How can we account for such distinct behavior in the 

aftermath of constitutional transitions that designed documents similarly committed to the 

promotion of substantive promises? Were the institutional choices of Brazilian and 

Colombian drafters crucial for determining post-transition judicial behavior in both 

countries? If so, what explains these choices? More generally, what do these distinct 

experiences with judicial review tell us about the origins and consequences of judicial 

empowerment?  
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To answer these questions, this dissertation assessed the explanatory power of 

rational-strategic and ideational theories of judicial empowerment and behavior. The 

former base their analyses on the assumption that politicians and judges alike make 

decisions that they believe will increase their power vis-à-vis political or institutional 

opponents. The latter argue that institutional choices and judicial behavior stem from 

principled beliefs about the proper role of courts within particular political systems. In 

assessing these competing theoretical propositions, this dissertation proceeded in the 

following manner. Chapter 3 traced the evolution of judicial power in both countries to 

identify existing ideas about the proper role of courts prior to the conventions and to 

provide a preliminary assessment of the relative impact of ideas versus that of interests in 

the historical construction of judicial authority in each case. Chapter 4 provided an in-

depth analysis of Brazil and Colombia’s constitutional conventions to uncover the basis 

for political struggles over the proper shape and composition of high courts and to 

determine the causal process that led to the disparate institutional choices mentioned 

above. Finally, chapter 5 sought to uncover the motivation behind judges’ reactions to 

pressures for them to expand their authority following the transition.  

CORE FINDINGS 

High courts with the power of review have been an institutional reality in Brazil 

and Colombia since the late 1800s, but their formal authority has not been static. Rather, 

throughout the twentieth century we observe periodical modifications to the institutional 

attributes of the Brazilian STF and the Colombian SCJ. Interest-based accounts of 

judicial empowerment assume that judicial authority is antithetical to the interests of 

power holders; accordingly, we should expect formal judicial authority to wax and wane 

depending on the broader distribution of power in society. Yet, chapter 3 shows that the 
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historical origins and evolution of these courts cannot be easily explained by thin 

assumptions of interest alone. Instead, my analysis indicates that the actions and choices 

of institutional reformers in both countries were determined by principled beliefs about 

which institutional arrangements their countries required at particular junctures. Even 

when a dominant political actor chose to weaken the formal power of high court judges, 

as was the case of Getúlio Vargas in 1937, he did so according to ideas. 

The historical analysis also provided initial evidence that narrow assumptions of 

interest are poor predictors of how judges react to their institutional and structural 

environment. During Brazil’s first experiment with mass democracy (1945-1964) the 

STF remained generally committed to serving a governance role in Brazil’s fragmented 

political structure, despite the permissive characteristics of the political context. In 

Colombia in the 1970s and 1980s, the SCJ took advantage of the lack of a unified 

government to challenge the powerful executive on numerous occasions. The explanation 

provided for these outcomes is quite simple: in Brazil, the STF’s composition was 

determined by the executive, which appointed judges who shared a commitment to the 

court’s role as a unifying force in Brazil’s continental and multi-layered political 

structure. In Colombia after 1957, judicial insulation from the broader political sphere 

gave rise to an institution whose members were committed to enforcing the procedural 

aspects of the constitution, regardless of their effect on the government’s ability to adapt 

the country’s policies to changing circumstances.  

 The impact of ideas on the institutional preferences of political actors was made 

more explicit in chapter 4’s analysis of Brazil and Colombia’s latest constitutional 

transitions. Some drafters pushed for the creation of European-style constitutional courts, 

while others argued in favor of maintaining the existing Supreme Courts. These choices 

stemmed from whether drafters believed that high courts had a role to play in the 
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protection and promotion of constitutional rights and guarantees and not from rational 

assessments of how each of these court would benefit them politically. Actors who 

distrusted the ability or willingness of existing judicial institutions to use their powers 

towards the development of a new constitutional ethos rooted in a commitment to human 

rights embraced new constitutionalist ideas emanating from Europe and supported the 

creation of constitutional tribunals. Actors unconcerned about transforming the 

institutional mission of national judiciaries, however, remained committed to the 

institutional status quo.  

  The comparison of Brazil and Colombia also showed how institutional outcomes 

are contingent on the relative strength of ideational carriers. Given the status quo bias of 

long-standing institutions, proponents of a new role for national judiciaries are unable to 

create a constitutional court if they cannot enlist the support of a pivotal actor with the 

resources to build coalitions in favor of displacing pre-existing institutional 

arrangements. In the absence of such actor, ideational carriers have to content with 

adding additional attributes that would otherwise be assigned to a constitutional court to 

the historical court. My comparison showed how the pivotal actor in Brazil and Colombia 

was the executive in office during the transition and how his support for reform was 

contingent on ideational carriers finding points of agreement or affinity between their 

goals and those of the government. In Colombia, the neoliberal orientation of President 

Gaviria created the conditions for new constitutionalists to have their ideas fully 

implemented by the constitutional convention of 1991. By contrast, in Brazil the 

president’s weak political position and lack of a governmental project did not create an 

incentive to support the creation of a new court. Rather, President Sarney acted upon a set 

of principled beliefs with roots in the 1930s and allowed for the maintenance of the STF 
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as Brazil’s highest court despite the fact that this choice would benefit his successor’s in 

the presidency. 

 Finally, Chapter 5 showed how these choices determined post-transition judicial 

behavior in both countries. In Brazil, the maintenance of the STF alongside the 

appointment of judges who belonged to traditional judicial communities led to the 

continuing of past institutional practices. Specifically, it translated into a court whose 

judges subscribed to a strong separation of powers perspective and held the principled 

belief that it was not the STF’s role to substitute its own preferences for that of 

majoritarian institutions regardless of whether the elected branches seemed committed to 

the fulfillment of constitutional promises. Furthermore, these judges, like their 

predecessors, conceptualized the STF’s role as including a governance component. In 

Colombia, office holders’ commitment to the creation of a rights-protecting judiciary led 

to the appointment of judges who shared the principled belief that courts should actively 

promote the substantive aspects of constitutional texts. These judges clashed with 

defenders of the status quo inside the first court, but successfully built a jurisprudential 

regime that guided subsequent incarnations of the CCC.  

These contrasting behaviors took place within similarly fragmented political 

contexts within which the potential for credible threats from political actors against 

judicial institutions is greatly diminished. Accordingly, post-transition judicial behavior 

in Brazil and Colombia challenges the view that we can predict judicial decision-making 

simply by looking at the institutional constraints surrounding judges at any given point in 

time. Judges in Brazil and Colombia want to expand the authority of their institutions, but 

toward ends that are informed by sincerely held principled beliefs about their institutional 

mission. These beliefs and ideas did not fall from the sky, as it were, but originated in 

judges’ involvement in broader epistemic communities of legal actors.  
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These beliefs, my research also shows, were deliberately entrenched inside the 

high courts by politicians who wanted judges to act upon them. As argued above, office 

holders did so based on their ideas about what role courts should play in their particular 

political systems, ideas that were informed by past experiences with judicial review and 

by their assessment of how courts could assist in the fulfillment of governmental goals. 

Nonetheless, the Colombian case also shows how judges are not mere agents of those 

who empower them, but may engage in actions that contradict the goals of institutional 

reformers. Colombia suggests, in other words, that while judicial power does stem from 

political choices, we cannot infer these choices by looking at the behavior of newly 

empowered courts. Rather, we have to go back and look at exactly what institutional 

designers had in mind when deciding which institutional arrangement to support, and 

which judges to appoint. 

 THEORETICAL IMPLICATIONS 

 The findings described above entail a number of theoretical implications for 

comparative studies of judicial politics. At the most basic level, my research brings 

attention to the limitations of analyses that treat individual actors as a-historical beings 

independent of their surroundings. As stated, much of the comparative literature on 

judicial politics has based its analyses on the assumption that politicians and newly 

empowered judges alike want to protect and expand their formal authority and power 

(e.g. Epstein, Knight, and Shvetsova 2001: 125-127; Epstein and Knight 2003; Finkel 

2008: 29-31; Ginsburg 2003: 75-77; Hirschl 2004: 38-49). But this assumption does not 

tell us much about what exactly these actors want to expand their power for or why, for 

that matter, politicians think that courts can serve as a useful power-enhancing or as an 

insurance tool. One of the paradoxes of the rational-strategic literature is that it expects 
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politicians to empower courts to constrain elected governments at the same time that it 

expects newly-empowered courts to strategically refrain from contesting the preferences 

of electoral winners. If courts are the least dangerous of the branches, why should 

politicians spend so much energy on building judiciaries as mechanisms of insurance? 

Why courts? 

 Part of the answer has been provided by rational-stratgeic analyses themselves. 

Specifically, authors have identified a number of ways in which courts can benefit office 

holders (see Whittington 2005, 2007). Courts can serve as fire alarm mechanisms that 

monitor the bureaucracy (McCubbins and Schwartz 1984), they can make decisions on 

issues that politicians are unable to solve given potential electoral costs (Graber 1993), 

they can help politicians overcome barriers to the implementation of contentious policy 

decisions (McMahon 2004), and they can help impose the will of the center upon the 

territory (Shapiro 1981). Nonetheless, even if courts are used to facilitate governance, as 

in Brazil for the duration of the 20th century, what are the processes by which office 

holders reach the conclusion that courts are the proper mechanisms to pursue their goals? 

Perhaps even more importantly, what explains these goals in the first place? 

 The ideational analysis carried out in this dissertation does not discount the 

purposeful character of individual action or the goal-oriented nature of individual choice. 

On the contrary, I have emphasized the impact of agency and politics on institutional and 

judicial outcomes, and my analysis plays close attention to the strategic interactions 

between political and judicial actors with contrasting goals. Rather, an ideational 

approach to the study of courts only rejects the narrow assumptions of rationality that 

underlie most analyses that seek to uncover the micro-foundations of political outcomes. 

All actors have interests that they want to pursue and accomplish, but these interests 

themselves have to be explained through analyses of actors’ ideas.  
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It has been suggested that in order to support ideational arguments scholars have 

to identify occasions in which actors’ ideas run against their interests (Hirschl 2009: 830), 

but this argument misses the point that we cannot separate the two. Ideas are constitutive 

of interests, and we cannot explain the latter without identifying the former (Blyth 2002). 

Actors make decisions which they believe will make them better off, but what better off 

means for groups and individuals cannot be deduced a priori. Granted, we should not 

expect actors to make decisions that will clearly make them worse off, but this does not 

weaken ideational arguments. As the analysis in chapter 4 fleshes out, a commitment to 

judicial power does not entail the complete surrendering of political authority to an 

unaccountable and insulated institution. Judicial reformers in Brazil and Colombia, 

particularly those who supported the creation of a constitutional court, were very clear 

about the need for mechanisms that would keep these powerful institutions dependent on 

the elected branches and attached to the political sphere. 

An ideational approach to the study of judicial politics is not without pitfalls. As 

McCann (2009: 836) puts it, such an approach is grounded in a broader conception of 

human subjectivity that “sacrifices positivist virtues of parsimony and precision for 

understandings that are conceptually rich and temporally dynamic,” but that are not easily 

generalizable and may lack broader theoretical value. This kind of trade-off is nothing 

new in political science and has been a continuous source of contention between 

qualitative and quantitative analysts, as well as between rational-choice and historical 

institutionalists. Nonetheless, the trade-off is not as stark as one would otherwise 

imagine. As my research shows, and as I argue below, ideational approaches to judicial 

empowerment and behavior yield theoretical gains that outweigh the costs associated 

with a loss of parsimony. 
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First, by incorporating ideas into the analysis we are able to erode the false 

dichotomy that currently exists between optimist and pessimist assessments of 

constitutionalism and judicial empowerment (see Hilbink 2008). The former, what we 

may call the Ackerman (1997) position, claims that judicial empowerment is one element 

of broader systemic changes influenced by a near universal commitment to the protection 

and promotion of human rights. Judicial empowerment, in other words, is part of an 

evolutionary process by which countries increasingly distance themselves from past, and 

often traumatic, political practices. The latter position, associated with the work of 

Ginsburg (2003), Hirschl (2004) and Finkel (2008), argues that judicial empowerment 

originates from political struggles over power and has to be conceptualized as an attempt 

by political actors to protect their interests, narrowly defined, from their political 

opponents. Judicial empowerment, in other words, is conceived as a form of insurance for 

electoral losers. For that reason, overly sanguine feelings about the consequences of 

constitutionalism and judicial empowerment are misplaced. 

The primary justification for rejecting the Ackerman position is the observation 

that judicial empowerment more often than not takes place when levels of political 

uncertainty are high (see Ramos Romeu 2006). There is a widespread demand for more 

rights and for mechanisms designed to protect and promote them, pessimists argue, but 

the actual supply of such mechanisms is determined by political, rather than ideological, 

factors (also Ginsburg 2003). Politicians promote constitutionalism and judicial review, 

in other words, when their own authority in the political system is threatened or difficult 

to ascertain or when dominant governments are pressured to build institutions that will 

increase their legitimacy or send credible commitments to foreign investors. If legitimate 

commitments to human rights were the main driving force behind judicial empowerment, 

the timing of reforms would not be contingent on the prevalence of political uncertainty.  
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Pessimists embrace rational-strategic approaches to judicial empowerment and 

have undoubtedly contributed to our understanding of the conditions under which we 

should observe the delegation of broad review powers to courts. Yet, my research has 

suggested that the rejection of the Ackerman position was premature. Insurance 

arguments have convincingly shown that rhetoric of rights alone cannot trigger 

constitutionalization and judicial power, but the fact remains that narrow assumptions of 

interests alone cannot inform political actors about which institutional arrangements to 

support under situations of uncertainty (Blyth 2002, 2003). When political actors look for 

ways to mitigate this uncertainty, they have to look to ideas for institutional blueprints. In 

these situations, the door is open for the new constitutionalism that emerged in the 

aftermath of World War II to influence reformers through the actions of ideational 

carriers.  

Insurance arguments claim that ideas explain the demand but not the supply of 

judicial power, but this distinction is problematic. In my view, their argument suggests 

the opposite: that political factors such as uncertainty create demands for mechanisms to 

alleviate concerns over the future, and ideas about courts and judicial review supply the 

solutions. It is only by acknowledging that institutional reformers, no matter how self-

interested, need to rely on ideas to develop blueprints for reform, to justify their 

institutional choices, and to build coalitions in support of these changes that we can 

explain the widespread adoption of judicial review across the globe. In particular, without 

recourse to ideas we cannot explain why political actors choose to create constitutional 

courts. Rational-Strategic arguments have been proposed to explain the creation of 

constitutional tribunals in Russia (Trochev 2004, 2008), Egypt (Moustafa 2007), Turkey 

(Belge 2006), South Africa (Hirschl 2004), various post-Soviet countries of Eastern 

Europe (Smithey and Ishiyama 2000), and Asian countries such as South Korea, 
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Mongolia, and Taiwan (Ginsburg 2003). But how can we explain these choices without 

recourse to the ideas that have been diffused since World War II? Even if we accept the 

argument that institutional designers are not concerned with the creation of institutional 

structures conducive to the protection of rights, they still rely on the ideas of those who 

are concerned about such issues when making institutional choices. 

The crucial question for researchers is not whether new constitutionalist ideas 

about the role of courts matter, but under what conditions we should expect them to have 

a significant impact on the choices of institutional reformers. My research shows that the 

relative institutional impact of these ideas is conditioned by the capacity of ideational 

carriers to stress the compatibility between new constitutionalism and the goals of pivotal 

actors in the political environment. When carriers are successful, they promote 

institutional innovation and displacement. When they fail to convince the pivot, 

ideational carriers can only promote institutional layering. In Colombia, the socio-

political crisis of the late 1980s and the subsequent convening of a highly fragmented 

constitutional convention created the conditions for judicial empowerment, and the 

neoliberal orientation of the executive provided supporters of the new constitutionalism 

with the means to promote a complete overhaul of the country’s judicial structure. In 

Brazil, the uncertainty of the transition to civilian rule created the conditions for an 

expansion of judicial power, but the executive’s lack of a governmental project to which 

new constitutionalist ideas could be attached prevented ideational carriers from 

successfully replacing the STF. 

In short, judicial power has political origins, but the actual outcomes of judicial 

reforms are not the brainchild of politicians seeking to protect or promote their interests. 

Reforms might be triggered by uncertainty or by concerns over authority, but institutional 

choices are the end result of interactions between actors in a position to reform existing 
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institutions and ideational carriers who develop blueprints and justifications for 

alternative institutional structures. Centralized judicial review in a high court may satisfy 

neoliberal concerns over predictability and the protection of property rights, for example, 

but the creation of constitutional courts cannot be attributed merely to the actions of 

neoliberal elites. For Hirschl (2004), the convergence between neoliberalism and judicial 

empowerment reflects the goals of an elite project of reform. As the case of Colombia 

shows, however, judicial empowerment in that country is a reflection of a tacit agreement 

between neoliberals and new constitutionalists (Rodríguez Garavito 2009). The former 

provided the resources for reform, and the latter the blueprints. 

 The in-depth analysis of the Brazilian and Colombia cases, to reaffirm the point, 

shows that interest-base and ideational analyses are not mutually exclusive. Rather, a 

comparison between these two countries points to the ways in which one approach 

complements the other. Rational-strategic or insurance accounts specify the conditions 

under which judicial empowerment takes place and in doing so helps solve the primary 

weakness of the Ackerman position: its inability to explain why universal commitments 

to human rights do no lead to a universal delegation of power to courts. Conversely, by 

incorporating ideas into the analysis we can solve the limitations of narrow assumptions 

of interests and overcome their inability to explain foundational choices about courts and 

judicial review. Constitutionalism is neither the fulfillment of general historical trends, 

nor the end result of struggles for political gains. It is the outcome of the convergence 

between ideas and political openings provided by political uncertainty and critical 

junctures. 
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IDEAS AND THE UNEXPECTED OUTCOMES OF JUDICIAL EMPOWERMENT 

 The incorporation of ideas into analyses of judicial empowerment also provides 

insights into the potential causes for the advent of unexpected judicial behavior. By 

unexpected behavior I mean that which does not conform to the expectations of those 

who empowered courts in the first place. “Regime politics” approaches to the study of 

judicial institutions, to which this dissertation subscribes, must be lauded for 

reconnecting courts to the broader politico-institutional environment (see Gillman 2004). 

Yet, empirical reality casts doubts on its ability to fully account for the emergence of 

judicial involvement with certain issues or in defense of certain causes. This literature, 

for example, cannot yet provide a convincing explanation for why some politically 

constructed courts engage in the protection of minorities or in the promotion of 

constitutional rights, including social rights, which contradict the preferences of their 

creators. Courts are often described as junkyard dogs, as entities created to protect the 

interests of their owners but that may nevertheless bite the hands that feed them (Shapiro 

2002). But what explains this lack of loyalty? What accounts for the advent of runaway 

judicial behavior? 

Examples abound: the Mubarak regime in Egypt created a constitutional court to 

send credible commitments to foreign investors. Yet, it soon engaged in a pro-human 

rights crusade that placed it at odds with authoritarian rulers (Moustafa 2007). Soviet 

elites seeking to increase their democratic prestige abroad empowered a Constitutional 

Court who they felt would remain subservient to the regime, but the court committed 

hara-kiri almost immediately by making strong decisions against the Russian executive 

(Trochev 2008). In the early 1980s Argentine President Raúl Alfonsín appointed judges 

who would assist in the promotion of the government’s human rights agenda, but these 

individuals also imposed heavy costs upon the government by vetoing important 
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economic legislation (Bill-Chavez 2004). In Costa Rica, as in Colombia, subscribers to 

neoliberal teachings about the institutional conditions under which market economies can 

thrive created a constitutional chamber that soon became engaged in the protection of 

marginal elements in society, including the protection of their social rights (Wilson, 

Cordero, and Handberg 2004).  

Unexpected outcomes are endemic to political life as institutions created for one 

set of purposes often end up serving another function or playing a different role (Hall 

2005: 134). In the social sciences, these events are often treated as noise, or as randomly 

distributed error terms that cannot be studied systematically and should be ignored. This 

hands-off approach to the study of unanticipated political phenomena may be appropriate 

in analyses of extremely large populations of individual actors, but as Pierson (2004: 118) 

points out it is inappropriate for analyses of institutional reform. Unexpected outcomes 

may set institutions on self-reinforcing paths of development that may have a profound 

impact on future political practices and outcomes, meaning that early accidents can have 

long-lasting effects that do not cancel each other out and should, therefore, be subject to 

serious inquiry. 

The post-transition behavior of judicial actors, in particular, should be subject to 

such inquiries for they often lead to important, if unanticipated, consequences. Political 

actors have empowered judges to protect themselves and their policy preferences from 

incoming majorities (Belge 2006; Hirschl 2004; Gillman 2002; Finkel 2008), to facilitate 

the implementation of their programs of government (Gillman 2006; McMahon 2004; 

Whittington 2007), and to send credible commitments to economic and political actors 

abroad (Moustafa 2007; Trochev 2008). Once in place many of these courts have 

encouraged political and social minorities to invest in legal strategies of contestation and 

demand making, thus becoming important actors in the broader policymaking 
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environment. Politically constructed courts, in other words, have often triggered the 

judicialization of politics, that is the self-reinforcing process by which judicial decisions 

that change the normative framework of a society shape, and in turn are shaped by, legal 

mobilization (see Cichowski 2007: 5-22; Stone Sweet 2000: 12-20). 

It is perhaps easy to see how the continuous interaction between litigation and 

judicial decision-making leads courts to distance themselves from those who empowered 

them (Stone Sweet 2000). The emergence of judge-promoted “rights revolutions,” for 

example, often requires the emergence of resource-rich support structures for litigation 

that floods the judiciary with legal claims (Epp 1998). Yet, waves of litigation do not 

emerge from a legal void, but tend to start in response to signals sent from judges on the 

bench (Baird 2007; Feeley and Rubin 1998). This is particularly the case regarding social 

rights litigation. The judicialization of welfare policies such as health and education is 

more likely to thrive in settings where judges have shown an initial acceptance of such 

claims (Brinks and Gauri 2008; Gargarella, Domingo, and Roux 2006). 

Not all courts have managed to evade the wrath of institutional reformers or 

managed to develop strong institutional roots in society. The first Russian Constitutional 

Court is probably the paradigmatic example of a runaway court having its leash tightened 

by the regime that empowered it (Epstein, Knight, and Shvetsova 2001), but political 

counter-attacks have also occurred in Egypt, Hungary, and elsewhere. These political 

reactions have led to the suggestion that “uninvited judicial intervention in the political 

sphere is not likely to transform a given polity’s formative metanarratives or alter its 

historically rooted patterns of power inequality” (Hirschl 2004: 210). Yet as the 

Colombian case suggests, the very activism that challenges office holders may also 

garner the support of members of civil society who will defend the court against attacks. 

The social rights jurisprudence of the CCC has encouraged numerous reform efforts to 
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weaken the court, but none of them have succeeded. Granted, the fragmented power 

structure of the country makes it extremely difficult for office holders to credibly threaten 

judicial institutions. Nonetheless, the fact remains that the progressive activism of the 

CCC has triggered the emergence of a constituency of supporters that have helped keep 

the court afloat (Uprimny 2006). 

My research suggests that the roots of unexpected judicial behavior are found in 

the political alliances that office holders build in support of judicial empowerment or 

reform. As stated above, institutional change, whether promoted by democratic or 

authoritarian regimes, requires the tacit support of ideational carriers whose knowledge 

helps discredit existing ideas and develop blueprints for reform (Berman 1998; Blyth 

2002). These ideational carriers are not necessarily the agents of office holders, however, 

but may have particular objectives that they could not pursue from their original political 

position or vantage points. Taking advantage of an opening provided by more powerful 

political actors, these carriers insert themselves inside new institutions as insurgents who, 

once reforms are complete, direct the institution towards the pursuit of goals that 

contradict the interests of institutional reformers (Mahoney and Thelen 2010). In 

Colombia, the 1991 transition created the conditions for new constitutionalists who were 

committed to the promotion of substantive equality to entrench themselves inside the 

CCC. In Brazil, these conditions were not present and new constitutionalists remained on 

the fringe of the national judiciary. 

It has been argued that political appointment processes impose heavy constraints 

upon courts’ ability to pursue broader social changes that do not conform to the goals of 

office holders (Rosenberg 1991: 13). Yet, the “insurgent” approach to judicial behavior 

highlighted here weakens this claim. Granted, whether legal actors can successfully insert 

themselves inside judicial institutions depends on there being points of agreement 



 208 

between them and appointing officials. Nonetheless, the fact remains that it is much 

easier for insurgents to “infect” existing institutions when appointment processes are 

driven by political actors than by members of the institution itself. As described in the 

historical analysis of chapter 3, insulated courts are much more immune to broader 

ideational and social changes than courts that have ties to the political sphere. 

FINAL REMARKS 

Courts are politically constructed. Their powers are designed and implemented by 

political actors for the pursuit of political goals. Therefore, to explain judicial impact on 

democratic systems of government we have to uncover the political origins of judicial 

authority. This basic assertion has guided this dissertation and driven the analysis of the 

Brazilian and Colombian experiences with judicial review. Analyses of the causal 

relationship between politics and judicial authority have led to pessimistic assessments of 

the potential for courts to become effective tools for the promotion of constitutional 

values and promises, but here I have sought to show that by incorporating ideas into the 

analysis we can cast doubts on these pessimistic expectations. Of course, the claim that 

“ideas matter” has become almost a platitude in political science, about as commonplace 

as saying that institutions matter. But in this dissertation I have sought to show the 

conditions under which they matter.  

The fact that rational-strategic assessments of the causes and consequences of the 

new constitutionalism have to be qualified does not mean that we have to ignore some of 

their cautionary arguments about the extent to which courts can, and should, be the 

primary engines behind the promotion of constitutional promises. Optimists argue that 

courts “[are] not embarrassed by the need to state broad constitutional principles and to 

vindicate them in ways that ordinary men and women will appreciate” (Ackerman 1997: 



 209 

795). Regarding social rights in particular, optimist scholars have argued that courts act 

as advocates for those who lack the capacity to influence the policymaking process and 

who have the most to lose from broad structural and economic reforms (Scheppele 2004; 

also Schwartz 1995). My research shows that, under certain conditions, this is really the 

case. Yet, are these truly desirable goals? 

From an economic-efficiency perspective, judicial involvement in the provision of 

social goods, no matter how rooted in a commitment to equality, may promote less than 

optimal results and divert resources away from more efficient policies. Do active courts 

impose barriers to the efficient allocation of goods and services? Do strong and active 

courts weaken the development of democratic citizenship? In Colombia, the tutela is a 

mechanism of individual protection that the CCC has used to apply universalistic 

principles to individual cases. As the number of tutelas increases, do judicial decisions on 

health cases divert resources away from more universal policies? Does it make 

Colombia’s health system less efficient and, therefore, less able to conform to 

constitutional mandates? 

From a democratic-legitimacy point of view, increased societal reliance on the 

judiciary for the pursuit of constitutional promises may, paradoxically, weaken the 

democratic character of their countries. They may, to be more specific, weaken popular 

reliance on political mobilization and electoral channels to force the hand of 

representative institutions. The STF is often accused – correctly, as we have seen – of 

rejecting the role assigned to it by the constitutional convention. In behaving like this, the 

court has also been accused of helping erode the legitimacy of Brazilian democracy. The 

CCC, in contrast, has been lauded as helping contribute to the development of 

Colombia’s democracy, especially after decades of an exclusionary political system. If 

one takes a substantive definition of democracy, this may very well be the case. But if we 
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argue that the crucial characteristic of a democracy is the connection between 

participation and governmental outputs, then these courts may, in fact, have impacted 

their respective political systems in the opposite way. Is civil society stronger in Brazil 

because they cannot rely as much on the Supreme Court? Has the activism of the CCC 

weakened the organizational capacity of Colombian society? 

These questions are not addressed in this dissertation, which had a much more 

limited goal: to identify the political origins of different types of judicial activism. These 

are crucial questions, however, for debates concerning the proper role of courts in 

democratic systems of government. It may be that the optimal court would be an 

institution that falls between the Brazilian and Colombian cases; a court that accepts a 

proactive role in the promotion of democratic values, but that nevertheless acknowledges 

its limitations and the importance of fomenting a vibrant democratic society. It is up to 

scholars of comparative judicial politics to identify the conditions under which such an 

institution can emerge and sustain itself over time. 
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