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 This study sought to determine 1) prosecutors’ opinions on the James Byrd Jr. 

Hate Crime Act (2001), with a sub focus on the status category of gender; 2) factors 

relevant to prosecutors when deciding whether to add a hate crime enhancement; and  

3) prosecutors’ main concern and how they resolve it.  This study utilized a grounded 

theory methodology through interviews with a purposive sample of sixteen 

prosecutors and one defense attorney in Texas, who were diverse with regard to race, 

gender, and geographic and urban/rural locations. 

 The data suggest that prosecutors fall into one of four categories with regard 

to their opinions of hate crime law:  Enthusiastic support, neutral support, ideological 

opposition, and conflicted opposition.  The largest group (56%) consists of neutral 

supporters.  When deciding whether or not to add a hate crime enhancement, 
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prosecutors use a standard five-step decision making process while denying extralegal 

factors play a role.  Prosecutors add few hate crime enhancements because they tend 

to narrowly define bias motivation.  They report bias motivation is difficult to prove 

and increases their evidentiary burden.  Prosecutors generally prefer to try the case 

based on the underlying crime rather than addressing bias motivation.  For the most 

part prosecutors do not find violence against women to be a good fit with the hate 

crime paradigm.  Prosecutors view violence against women as motivated by power 

and control rather than hate.   

 The study developed a grounded theory of justice construction termed 

constructing justice.  Although prosecutors often speak of seeking justice through the 

application of objective, external standards, when their practices are analyzed, 

prosecutors are doing or constructing justice using local knowledge and agreements. 

Constructing justice has three stages:  1) determining justice eligibility; 2) negotiating 

justice with a goal of justice agreement; and 3) contesting justice with its sub-stage of 

performing justice for a justice decision. 

 The study has implications for advocates who desire to increase the number of 

hate crime enhancements and implications for what is taught about the criminal 

justice system.  The results suggest the importance of continued attention to the ethics 

education of all actors in the criminal justice system. 
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CHAPTER 1 

INTRODUCTION: THE PROBLEM OF HATE 

 

Hate Crime 

From the dragging death of an African American man in Texas to the most 

recent spate of anti-Muslim and Anti-Arab violence following the terrorist attacks on 

America on September 11, 2001, images of hate crimes have captured national 

attention. The media have been quick to report on hate crimes and legislatures have 

often been quick to act on them.  The term “hate crime” is now firmly established 

within our lexicon and, more recently, within our public policy.  

Hate crimes are more appropriately termed “bias crimes,” which are crimes 

committed due to bias against a group often due to characteristics of race, 

ethnicity/national origin, religion, sexual orientation, age, gender, disability, or other 

defining characteristics.  Although violence due to bias is not new, the social 

movements that brought these crimes to national attention are relatively new (Jenness 

& Broad, 1994).  Largely through the activities, organization, and political clout of 

advocacy groups, concerns over hate crime have translated into policy initiatives to 

address the violence (McPhail, 2000 for an overview of hate crime definitions, policy, 

and controversies). 
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This dissertation addresses hate crime and hate crime policy with a focus on 

evaluating the effects of such policy from a prosecutorial prospective.  With the 

passage of hate crime policy at the local, state, and federal levels, focus must now 

shift from advocating for the passage of such bills to monitoring laws as they are 

implemented.  Specifically, in 2001, the Texas legislature passed a revised penalty 

enhancement hate crime bill, entitled the James Byrd Jr. Hate Crime Act, which for 

the first time specifically lists status categories.   This dissertation addresses 

prosecutors’ perspectives on hate crime law in Texas, including their opinions of the 

law and their decision-making and discretionary processes in screening and charging 

hate crimes. There is a special focus on prosecutors’ views of the law’s new gender 

component.  The dissertation ends with a grounded theory that outlines a basic social 

process termed, constructing justice, which demonstrates how prosecutors construct 

justice from their standpoint in the criminal justice system with regard to hate crimes 

in particular as well as other offenses more generally. 

Multiple theoretical frameworks on prosecutorial discretion are examined as 

well as social dominance theory in attempting to understand prosecutors’ decision-

making processes with regard to hate crimes.  The methodology is grounded theory 

and the method consists of semi-structured interviews.  Interviews with a select 

number of district and county attorneys were conducted to better understand their 

views of hate crime policy and the factors that are involved in their decision making 
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in screening and charging hate crimes.    The social work profession has a long 

history of interest in the target populations addressed in hate crime legislation.  The 

knowledge generated by the dissertation can better inform social work policy, 

practice, and research, as well as contribute to ongoing interdisciplinary efforts in the 

hate crime policy arena.  These efforts include academics, advocacy groups, criminal 

justice personnel, and policymakers coming together to propose, debate, pass, 

implement, and monitor hate crime policy. 

The Incidence of Hate Crime 

The images of hate crime have been introduced into America’s living rooms, 

often through television programs that reveal the horrific details:  a black man in 

Texas dragged to his death behind a pick up truck; a young gay man left to die draped 

on a fence like a scarecrow in Wyoming; a shocked African American family viewing 

the remnants of a burning cross on their front lawn; and a horrified Jewish 

congregation seeing the hate-filled, swastika-laden graffiti on their synagogue.  These 

are the images of hate crime.   

In examining a social problem, it is often beneficial to first determine the 

scope of the problem.  Within the hate crime arena there is heated debate about 

whether hate crimes are a “rising tide of bigotry and bloodshed” (Levin & McDevitt, 

1993) or “a limited problem involving a small number of bigoted criminals” (Jacobs 
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& Potter, 1998, p. 8).  Determining the scope of the problem of hate crime is a 

challenge as the incidence is contested. 

Although individual advocacy groups, including religious, civil rights, and 

gay/lesbian/bisexual/transgendered (GLBT) organizations have informally kept 

statistics on violence perpetrated against their members, it was not until passage of 

the federal Hate Crimes Statistics Act (HCSA) of 1990 that official statistics began to 

be collected and disseminated across the nation.  Under the HCSA the U.S. Attorney 

General designated the FBI’s Uniform Crime Reporting (UCR) Program to develop 

and implement a data collection system.  

The Federal Bureau of Investigation determined that hate crimes are not 

separate or distinct crimes, but rather traditional offenses motivated by the offender’s 

bias. Therefore, the FBI determined that it was unnecessary to create new crime 

categories.  Instead the agency began to collect additional information, primarily on 

bias motivation, about crimes currently being reported to the UCR program (FBI, 

1997).  The FBI designated eleven traditional offense categories to be used in 

collecting hate crime data including murder and nonnegligent manslaughter, forcible 

rape, aggravated assault, simple assault and intimidation, which are classified as 

crimes against persons, as well as robbery, burglary, larceny-theft, motor vehicle 

theft, arson, and destruction/damage/vandalism of property, which are classified as 

crimes against property (FBI, 1997). 
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Since 1991 these data have been collected and reported, resulting in often 

blistering criticism by advocacy groups and others.  For instance, under the HCSA, 

the entire data collection system is voluntary, meaning that law enforcement agencies 

are not mandated to participate; some agencies participate while others do not.  This 

practice leads to incomplete and inaccurate hate crime data that minimize and 

undercount the problem.  For instance, during a recent presentation, a noted hate 

crime researcher referred to the FBI annual hate crime report as “the book of zeros” 

(J. McDevitt, personal communication, October 4, 2001).  In the 1998 report, 83% of 

agencies “participated” by reporting that their jurisdiction had ‘zero’ hate crimes 

during the year (McDevitt, Balboni, & Bennett, 2000). Also, hate crimes may be 

committed that fall outside of the definitions of these eleven offenses and thereby are 

not included in the official count.  Secondly, many advocacy agencies believe that 

hate crimes are grossly underreported by victims for many different reasons, 

including fear or distrust of law enforcement officials, language barriers, fear of 

retaliation, belief the crimes are of little significance and the police can do nothing, 

and reluctance to bring public scrutiny to their minority status (Spillane, 1994).  Since 

the HCSA relies on reported crimes, the data do not represent the actual prevalence of 

hate crimes. 

 With these caveats in mind, during 2001, a total of 9,730 bias-motivated 

criminal incidents, which involved 11,451 separate offences, were voluntarily 
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reported to the FBI by 11,987 law enforcement agencies (FBI, 2001).  Overall, the 

report of hate crime incidents rose just over 20 percent from the 2000 figure of 8,063 

reported hate crime incidents (Anderson, 2001).  Nearly 68% of the offenses reported 

in 2001 were crimes against persons; 31.5% of the crimes were against property (FBI, 

2001).  Intimidation was the most frequently (55.9%) reported hate crime committed 

against individuals.  Destruction/damage/vandalism of property (83.7%) was the most 

frequently reported crime against property.   

 The majority of hate crime incidents were single-bias incidents, that is, 

incidents that involved only one bias motivation.  Of the 9,721 single-bias incidents, 

44.9% was motivated by racial bias, 21.6% was fueled by prejudice against an 

ethnicity or national origin, 18.8% resulted from religious bias, 14.3% was attributed 

to bias against sexual orientation, and 0.4% was motivated by a disability bias.  Ten 

hate crime victims were murdered in 2001 due to bias crimes.   Five of the homicides 

were attributed to a bias against ethnicity/national origin, four involved racial bias, 

and 1 was due to bias against sexual orientation. 

 The majority of hate crime incidents (30.9%) occurred in or on residential 

properties.  The second most common place of occurrence (18.3%) is highways, 

roads, alleys, or streets and 10.1% took place at schools and colleges.  The majority 

of hate crime offenders were white (65.5%) while 20.4% were black (FBI, 2001). 
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 Of special interest this year was the increased number of hate crime incidents 

reported due to bias toward the Islamic faith or people of Middle Eastern appearance.  

The number increased from 28 in 2000 to 481 in 2001.  This represents an increase of 

1,600 percent.  In spite of this increase, Muslims still trail blacks, Jews, and 

homosexuals in the numbers of reported hate crimes (Anderson, 2001). 

 Since FBI statistics are not a true reflection of the problem, social science 

researchers have also attempted to determine the prevalence of hate crime within 

specific populations.  Many of the victim studies that have been conducted concern 

those assaulted due to bias against their sexual orientation.  Berrill’s (1992) summary 

of seven anti-gay violence/victimization surveys (N = 3,780) indicates that the 

median proportion of respondents who were verbally harassed was 80%; 44% were 

threatened with violence, 33% had been chased or followed; 25% had objects thrown 

at them; 19% experienced vandalism of their property; 17% were physically 

assaulted; 13% were spat upon; and 9% experienced an assault with an object or 

weapon.  In a study of lesbian women (N = 400), 84% reported experiencing anti-

lesbian verbal harassment during their lives while 57% reported experiencing 

violence or threats of violence due to their sexual orientation (von Schulthess, 1993).   

The Ramifications of Hate Crime 

Numbers alone cannot capture the magnitude of violence resulting from bias.  

Various studies have been conducted to assess the ramifications of these crimes upon 
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their victims.  One study, conducted by two social workers, explored the victims’ 

reactions to such an attack.  In this study (N=59), the majority of the victims (76%) 

did not sustain physical injury as the result of the attack (Barnes & Ephross, 1994).   

The victims reported a range of emotions following the attack including anger, fear, 

sadness and powerlessness.  About one-third reported behavioral changes as a way of 

coping with the incident, including moving out of the neighborhood and increasing 

personal security and safety measures.   

Garafalo and Martin (1993) examined police records in two cities, New York 

and Baltimore, to determine the nature of bias-motivated crimes in comparison with 

samples of similar non-bias crimes.  The data set included nearly 2,000 New York 

City and 700 Baltimore County cases, by design almost equally divided between bias 

and non-bias crimes in each city. For each bias-motivated crime, a non-bias motivated 

crime of the same penal law that occurred in the same precinct on the same day was 

identified (if no other comparable crime was reported on that day, a case on the 

closest day was selected).  Victims of bias crimes reacted more strongly to their 

victimizations than did the victims of comparison crimes.  For instance, the majority 

(60%) of the New York City bias crime victims rated their crimes as “very serious,” 

in contrast to 21% of the comparison crime victims.  At least half of the comparison 

group victims felt they had been selected due to chance or bad luck, while the 
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majority of bias crime victims felt they had been selected specifically because of who 

they were.  Garafalo and Martin (1993) summarize: 

The New York City data show quite clearly that the victims of bias crimes 

had stronger reactions than the victims of comparison crimes.  They were 

more fearful and upset immediately after the crime occurred; they reported 

more short-term and long-term effects on their lives; they rated their 

victimizations as being more serious overall.  These reactions occurred despite 

the fact that, according to commonly accepted indicators such as victim injury 

and offender weapon use, the crimes suffered by the comparison interviewees 

were somewhat more serious. (p. 30) 

Clearly, hate crimes have a serious and profound effect on many victims, often more 

serious consequences than those felt by others victims of criminal acts.  These serious 

ramifications for the victim, and the group to which he or she belongs, build a case 

for enacting hate crime laws that provide both special protections for victims and 

increased punishments for perpetrators. 

Beyond the actual victims and their response to victimization, hate crime is 

viewed as having larger societal ramifications.  Since victims are targeted due to their 

membership in a group, the larger group frequently experiences fear, anger, and a 

desire to retaliate.  Jenness and Grattet (2001) report, “In effect, hate crimes have two 

kinds of victims, individuals and their communities” (p. 3). Also, such attacks may 
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increase intergroup tensions between the various groups based on racial, religious, 

gender and other differences.  Such attacks may increase intolerance and fuel 

prejudice.  Although many of these assumptions are empirically untested, they 

comprise the rhetoric and beliefs of many groups advocating for additional 

protections for their members within hate crime policy. 

Gender as a Status Category 

   Violence against women has long been a concern of feminist academic and 

activist communities.  Sexual assault and domestic violence are two problems that 

received much attention during the second wave of the women’s movement.  

Although the women’s movement had an impact on the strategies of the anti-hate 

crime movement at its outset, it was excluded from the developing anti-hate coalition 

(Jenness & Broad, 1994).  During a congressional hearing on the HCSA in 1988, 

Molly Yard, then-president of the National Organization for Women (NOW), spoke 

in favor of adding gender to the list of status categories (Yard, 1988).  In her 

statement she drew upon feminist research and theory in making the case that women 

are often targets for violence due to animus toward their group membership in the 

category of gender, similar to other hate crime motivations.  The Hate Crime 

Coalition refused to add gender as a status category under the HCSA for a number of 

reasons, including a fear that its inclusion would delay the passage of the bill, concern 

about opening the gates for admission of additional categories such as age and 
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disability, and a belief that gender did not fit the hate crime paradigm (Copeland & 

Wolfe, 1991).  

However, in subsequent years, gender was added to the statuses listed in both 

federal and state hate crime policies.  Jenness and Grattet (2001) note two processes 

that allowed for the inclusion of gender:  domain expansion and the 

institutionalization of hate crime policy.  Domain expansion occurs when new 

definitions of a problem are offered, which expands the boundaries of a problem.  The 

institutionalization of gender in hate crime policy occurred “in large part because the 

legitimacy of gender as a line of stratification resulting in discrimination had long 

since gained legal and extra legal currency” (p. 67).  Many authors make the case that 

violence against women fits a hate crime paradigm (Angelari, 1994; Ault, 1997; 

Copeland & Wolfe, 1991; McPhail, 2002; Pendo, 1994; Weisburd & Levin, 1994). 

Although gender is currently listed as a status category in at least twenty 

states’ hate crime statutes (for a listing of states, see Lawrence, 1999), it remains 

largely unused (McPhail, 2001 for a complete discussion of gender-bias hate crime).  

Only two successful prosecutions using gender-bias motivations could be found in 

media accounts (Jordan, 1994; Perry, 2000).  According to J. McDevitt (personal 

communication, October 4, 2001) the bar is being raised for prosecuting gender-bias 

motivated crimes.  For instance, in Massachusetts criteria for prosecution require that 

epithets uttered during the commission of the crime denigrate women as a class and 
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that at least two restraining orders have been filed on a perpetrator by two different 

women in order for hate crime charges to be filed in a domestic violence case.  

Prosecutors’ understanding and attitudes towards gender as a status category in hate 

crime screening and charging are a sub-focus of the research. 

Policy Implementation and Evaluation 

Clearly, hate crime is a social problem worthy of attention and action.  It is a 

social problem that has found a home within the public policy domain.  Between 

1985 and 1995, the federal government, 37 states, and the District of Columbia 

passed hate crime laws (Jacobs & Potter, 1998).  The courts, through their 

interpretation of statutes, have imposed further policy clarifications and limits.  

Although law enforcement officers investigate and make arrests, the final point in the 

process is the prosecutorial response.  Because this point of the process is so new, 

very little research has been conducted in this area.  There are two major studies 

within the policing arena (Boyd, Berk, Hamner, 1996; Garofalo and Martin, 1993); 

however, no study has been published on the prosecutorial response to hate crimes 

(Jenness & Grattet, 2001).  One of the most recent reports on hate crime calls for 

research on the number of hate crime prosecutions and difficulties faced by 

prosecutors in hate crime cases (McDevitt, Balboni,  & Bennett, 2000). 

Haynes and Mickelson (1986) note that too often social workers focus on 

legislative battles, often prematurely declaring victory when a bill is passed, without 
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following the process to its conclusion.  They recommend monitoring the bureaucracy 

“to assure that the intent of the legislation is carried out” (p. 76).  This dissertation 

monitors the implementation of hate crime policy by assessing prosecutors’ opinions 

of hate crime policy and their use of prosecutorial discretion when considering hate 

crime enhancements. 

Maroney (1998) raises five concerns about the institutionalization of hate 

crime policy.  First, police and prosecutors may harbor their own biases about hate 

crime victims as well as be uninformed about hate crime, which may result in evasion 

of the law, alienation of bias victims, and an undercounting of their experiences.  

Second, there may be a pull to charge only  “typical” or paradigm cases as defined by 

police and prosecutors.  These are generally “cases in which the evidence is 

overwhelming and the victim highly sympathetic” (Maroney, 1998, p. 604).  Third, 

the possibility of selective enforcement is present.  Since hate crime laws neutrally 

refers to “race” and not particular races, the law can be used against the very people 

that they were meant to protect.  Fourth, a number of perpetrators of hate crime are 

the police themselves, and ironically, now they are being given the duty to apprehend 

other bias offenders.  Fifth, Maroney is concerned that penalty enhancement statutes 

could increasingly result in the use of the death penalty, which disproportionally 

affects poor defendants of color.  According to Maroney (1998): 

 In sum, anti-hate-crime measures leave significant opportunities for the  
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operation of systemic bias.  Because such measures have been rapidly 

institutionalized, they increasingly have come to reflect the institutional 

culture and priorities of criminal justice.  Consequently, they are no longer 

under the control of the communities behind the anti-hate-crime movement, 

and are no longer responsive to their priorities. (p. 616) 

Policy implementation evaluation is the focus of this dissertation.  Such 

independent monitoring by social scientists is also necessary because little official 

monitoring occurs.  Only a handful of states currently require prosecutors to keep 

statistics on how many hate crimes are charged and successfully prosecuted 

(Lawrence, 1999), with Texas passing such a mandate in 2001.  This lack of data 

makes monitoring hate crimes all the more difficult. 

Dissertation Goals and Policy Implications 

The goal of the dissertation is to build a theory of prosecutorial decision 

making about hate crime screening and charging, while also describing this process in 

general, and with regard to gender specifically.  Kerlinger (1973) defines theory as “a 

set of interrelated constructs (concepts), definitions, and propositions that present a 

systemic view of phenomena by specifying relations among variables, with the 

purpose of explaining and predicting the phenomena” (p. 9).  At present, no theory 

exists to predict or explain prosecutorial decision making on hate crimes, although 

other theories exist more generally on the prosecutors’ decision making processes, 
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which will be reviewed in Chapter 3.  This exploratory study will attempt to develop 

such a theory.  A more quantitative perspective would view the dependent variable of 

the study as hate crime enhancements and one goal of the study will be to identify 

independent variables that influence the dependent variable.  These variables will be 

identified and their relationships specified in order to build theory.  Once the 

variables are identified, it will be informative to begin to note the tensions between 

the different variables that affect the screening and charging of hate crimes.  In later 

research, these hypothesized relationships can be quantitatively tested, thus forming a 

research agenda for the future. 

 Research questions include:  How do prosecutors make screening and 

charging decisions about hate crimes?  How do these decisions differ from non-hate 

crime cases?  Do the personal values or identities of individual prosecutors affect the 

decisions, or are the decisions more likely the result of organizational and structural 

factors?  How does gender as a status category figure into the decision making?  

What are the tensions and conflicts surrounding the decision making?  What is really 

going on in the prosecutorial role?  

The dissertation research also serves as an implementation evaluation of hate 

crime policy by district and county attorneys through understanding and analyzing the 

factors that influence 1) their opinions of hate crime policy; 2) their prosecutorial 

decision making when screening and charging hate crimes; 3) how the category of 
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gender fits into the hate crime paradigm, and more generally, 4) what are the 

prosecutors’ major concerns and how do they go about resolving them?  The 

methodology utilized is grounded theory (Glaser, 1978; Strauss & Corbin, 1998) 

while the method entails interviews with district and county attorneys.  

 The results illuminate a presently mysterious process in which prosecutors 

transform legislators’ efforts to address hate crime into tangible actions. Making such 

processes visible and tangible will have benefits for all involved in the hate crime 

domain from advocates, legislators, law enforcement officials, researchers and 

victims.   

 This dissertation topic seems especially appropriate for the social work 

profession. Social work has a long history of attempting to address cultural diversity, 

oppression, violence, and social injustice.  Hate crimes and hate crimes policy fit well 

within this purview.  A commitment to eradicating social injustice is also a 

commitment to ending discriminatory violence.  Social workers have long 

participated in the policy arena to promote social change.  Lobbying legislators and 

monitoring policy implementation are an integral part of social work policy practice.  

Another focus of social work is research that addresses efforts to affect change.   

The findings can have implications for social work policy, practice, and 

research.  For instance, if the prosecutors are not appropriately implementing hate 

crime law, administrative changes or increased training may be required. Alternately, 
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if the implementation of the law is so untenable, perhaps social workers and other 

advocates need to change their focus from hate crimes policies to education and other 

preventive strategies.  

 The findings also have implications for those outside of the social work 

profession.  The hate crimes domain is an interdisciplinary enterprise with 

involvement by advocacy groups, legislators, criminal justice personnel, sociologists, 

political scientists, legal scholars, and many more.  The implications of such work 

could add to the body of knowledge both within and outside of the profession. It may 

also help those groups determine whether hate crime policy is a viable avenue to 

pursue and how such policies may be improved.  Although the specific goal is to 

better understand prosecutorial decision-making and implementation with regard to 

hate crime, the overall goal is a world in which social justice is an actuality rather 

than a promise, and groups not only tolerate difference, but celebrate it as well. 
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CHAPTER 2 

HATE CRIME AND HATE CRIME POLICY IN TEXAS 

As hate crime policy-making became more firmly entrenched as a method of 

addressing the perception of an increasing number of hate crimes across the nation, 

Texas joined other states in responding to this concern.  Over the course of a decade, 

the issue was raised, debated, and after much controversy and delay, hate crime 

policy was passed in the state.  This process is briefly outlined in order to provide a 

backdrop for the dissertation research on prosecutorial opinions and implementation 

of hate crime policy in Texas. 

Grattet, Jenness, and Curry (1998) outline six distinct, and often-

countervailing processes in the institutionalization of hate crime policy at the state 

level:  1) temporalization, 2) regionalization, 3) structural/cultural similarity, 4) 

homogenization, 5) exclusivity, and 6) domain expansion.  The process of 

differentiation is also identified, which refers to different strategies proposed by states 

for addressing hate crime.  In the early periods of hate crime policy adoption, 

differentiation often demonstrates a lack of agreement of appropriate policy response.  

Differentiation occurs later in the process for a different reason, that is, the concept is 

so fully accepted that domain expansion occurs.  These processes can be applied to 

the hate crime policy process in Texas. 
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History of Hate Crime Policy In Texas 

In 1990, the U.S. Congress passed the Hate Crimes Statistics Act (HCSA).  

The Act mandated the collection of hate crime statistics by federal agencies, while 

ironically making compliance by local law enforcement agencies voluntary.  In 1991, 

the year after the passage of the HCSA, the Texas Legislature amended the Texas 

Government Code to require the Texas Department of Public Safety to, “Establish 

and maintain a central repository for the collection and analysis of information 

relating to crimes that are motivated by prejudice, hatred, or advocacy of violence” 

(Texas Department of Public Safety, 2001). 

In 1993 the Texas Legislature passed its second hate crime law by adopting 

Senate Bill Number 456, the Hate Crime Act.  The Act provides that, if a person 

commits an offense under the Texas Penal Code and the defendant “intentionally 

selected the victim primarily because of the defendant’s bias or prejudice against a 

person or group” the defendant’s punishment will increase by one offense category 

(cited in Deitchmann, 1994, pp. 400-401).  This legal strategy, termed “penalty 

enhancement,” was also adopted by many other states. However, Texas law was 

unusual because unlike other states it did not list the specific groups to be protected.  

Texas also included a provision that allowed the court to place a defendant in 

community service that serves the group that was the target of the defendant’s bias. 
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Hate crime policymaking in Texas did not end there.  During the following 

legislative session in 1995 (the Texas legislature meets every other year), State 

Representative Scott Hochberg filed a bill that detailed the specific categories the hate 

crime law would cover including race, color, disability, religion, national origin, and 

sexual orientation.  His rationale for naming the status categories concerned the 

constitutionality of the current law and a desire to bring the law in line with other 

state statutes that had held up on appeals all the way to the United States Supreme 

Court (Ramsey, 1995).  The opposition to such delineations was fierce, largely due to 

the objections of conservative lawmakers who did not approve of a “laundry list” of 

groups and those who specifically objected to the inclusion of the sexual orientation 

category (Ramsey, 1995).  The bill was derailed by a vote of 70-68 in the House of 

Representatives.   

During the next legislative session in 1997, a similar bill was also proposed, 

and again did not pass. In the 1999 session the proposed hate crime bill again failed in 

a bitter, partisan fight.  A major factor in the legislative session was then-Governor 

George W. Bush’s opposition to the bill.  The bill’s advocates asserted that the 

governor wanted to avoid having to either sign or veto the controversial bill due to its 

potential impact on his upcoming presidential campaign (Robison, 2001b), and he 

specifically opposed the inclusion of sexual orientation as a status category (Robison, 

2001a). Bush’s concerns were believed to be instrumental in the bill’s demise in the 
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Senate Criminal Justice Committee where Republicans outnumbered Democrats four 

to three (Robison, 2001c).   

In 2001, Senator Rodney Ellis, D-Houston, and Representative Senfronia 

Thompson, D-Houston, proposed similar bills in the Texas Senate and House, (SB 87 

and HB 587 respectively).   Both bills were titled the James Byrd Jr. Act in memory 

of the African American man who was dragged to his death behind a truck in Jasper, 

Texas in 1998.  The memory of this horrific crime and several other high profile 

cases, including a cross-burning at the home of an African American family in Katy, 

Texas, gave the bill more momentum during this legislative session.  The parents of 

James Byrd Jr. and the woman on whose lawn a cross was burned both testified in 

front of the House Judicial Affairs Committee’s hearing on the bill.  The debate over 

the bill was largely along party lines.  Conservatives opponents argued that the 

legislation singled out special groups for protection. Their objections included the 

statements that “all crime is hate crime” and the bill “places our most precious 

liberties—the freedom to think and believe as we will—at risk” (Robison, 2001e, p. 

30A). Governor Perry raised concerns that the bill caused, “the creation of classes 

causing more division between citizens of this state” (Robison, 2001a, p. 10A.)  

Concerns were also raised about potential violations of the Equal Protection Clause of 

the Constitution as well as “a chilling effect on free speech and the First Amendment” 

(Robison, 2001d, p. 10A).  In a state where sodomy remains a crime, the sexual 
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orientation category was particularly controversial (Elliot, 2001). However, Senator 

Rodney Ellis refused to drop the status category from the bill fearing it would signal 

an “open season” on gays and lesbians (Robison, 2001d, p. 10A).  House bill sponsor 

Representative Thompson stated it was “plain shameful that so many members of this 

House have such a homophobic attitude”  (Robison, 2001d, p. 10A).  In a response to 

the heated debate over the sexual orientation provision, the language in the bill was 

changed from “sexual orientation” to “sexual preference” in an effort to appease some 

legislators (Robison, 2001d, p. 10A).    

The debate fueled the opinion/editorial pages of newspapers across the state.  

Editorials and letters to the editors presented both sides of the debate, largely echoing 

the arguments expounded in the Legislature.  Groups speaking in support of the bill 

were the America Civil Liberties Union (ACLU), National Association for the 

Advancement of Colored Persons (NAACP), the Anti-Defamation League (ADL), 

and many gay and lesbian organizations from across the state.   Supporters of the 

measure noted the bill “makes a symbolic statement that our society will not tolerate 

criminal acts committed against someone because they belong to a certain class of 

persons” (Teske, 2001, p. 4C).  Groups vocal in their opposition to the bill included 

the Texas Eagle Forum and the Young Conservatives of Texas (Robison, 2001e).   

Despite the heated debate, both bills were passed out of their respective 

committees.  But while the bill passed in the House, it stalled in the Senate.  Texas 
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Governor Rick Perry was accused of undermining the bill at one point by blocking 

the debate and vote on the bill on the Senate floor on a day when two Republican 

Senators who opposed the bill were absent (Robison, 2001a).                                                

In the last days of the legislative session, things looked badly for the bill.    

However, on May 2 a prominent African American church in Dallas, Texas, St. 

Luke’s Community United Methodist Church, was defaced with white paint and 

swastikas. Using the personal privilege strategy of addressing the Senate, supporters 

provided heated arguments and personal testimonies in an effort to convince the 

Senate to allow the bill to the floor for a formal debate and vote (Hughes, 2001).  The 

strategy worked and the bill was brought to the Senate floor where it passed by a 

margin of 20-10 and was sent to Governor Perry for his consideration.  A bit 

unexpectedly, the Republican governor signed the bill on May 11, 2001, only hours 

after it had reached his desk, with James and Stella Byrd, the parents of James Byrd 

Jr., observing the bill’s signing (Elliot, 2001).  (As an interesting note, the vandalism 

at the predominately African American church that sparked the bill’s movement in 

the Senate was later believed not to be a hate crime as witnesses saw a young African 

American man deface the building [Henderson, 2001]). 

The James Byrd, Jr. Hate Crime Act became law in Texas on September 1, 

2001.  As mentioned previously, the bill lists specified categories for protection under 

the penalty enhancement component of the bill, which increases by one level the 
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category of offense with several exceptions.  The specified groups are race, color, 

disability, religion, national origin or ancestry, age, gender, or sexual preference.  The 

bill also contains numerous other provisions.  The State Attorney General must 

designate one person in the Attorney General’s office to assist in the prosecution of 

hate crime cases and to coordinate responses to requests made under provisions of the 

law.  In a hate crime conviction, the sentencing judge may as a condition of 

punishment require the offender to attend educational programs to further tolerance 

and acceptance of others. The Governor’s office is authorized to subsidize the costs of 

prosecutions in rural counties.  Protective orders may be issued for victims to prevent 

further contact by the offender.  Clerks of district or county courts must report cases 

in which hate crimes have been successfully prosecuted.  The office of the Attorney 

General must produce educational information about state laws on hate crime for 

schools and communities, and prosecuting attorneys must attend special training on 

hate crimes.  

 Policy Processes in Texas 

Grattet, Jenness, and Curry (1998) note that adoption of hate crime policy is 

“time-specific, contingent upon cumulative time or period effects” (p. 289).  They 

call these effects “temporalization.” The first hate crime law was passed in California 

in 1978, and other states began to follow suit.  Grattet, Jenness, and Curry (1998) 

identify three distinct time periods of hate crime policy enactment from 1978 to 1995.  
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Phase I occurred between 1978 and 1983 and was marked by the introduction of five 

different methods for constructing hate crime law.  Phase 2 occurred from 1984 to 

1986 and was characterized by an absence of new hate crime laws.  During Phase 3, 

1987-1994, criminalization of hate crimes continued along with the process of 

homogenization, characterized by the acceptance of two types of legal strategies--

ethnic intimidation and enhanced penalties.   According to Grattet, Jenness, and 

Curry, Texas passed hate crime policy during the last phase.  Of the 33 states passing 

hate crime laws by 1995, Texas was among the last, tied with South Dakota as the 

thirtieth and thirty-first.   

Additionally, Grattet, Jenness, and Curry (1998) note that adoption of state 

hate crime law is also effected by the internal characteristics of states in terms of 

cultural and structural similarities among clusters of states.  States with more 

innovative policy cultures passed hate crime laws earlier than states like Texas with 

less innovative policy cultures. Savage (1978) developed a policy innovativeness 

index, utilized in the study, which ranked states’ policy innovativeness based on the 

timing of civil rights legislation. 

  Texas’ adoption of hate crime legislation also characterizes the process of 

policy institutionalization. Grattet, Jenness, and Curry’s (1998) event history analysis 

demonstrates that “the pressure to adopt a hate crime law builds as more and more 

states within the system enact laws” (pp. 302-303).  They also suggest that a legal 
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template developed.  This is true of Texas’ penalty enhancement component, which 

had been adopted by other states.  The policy process in Texas is also typical of the 

process of homogenization, which occurs when initial diverse reform strategies 

become more similar over time.  The Texas law shifted from a vague “bias against a 

person or group” standard to a specified list of protected statuses that made the policy 

more like the other states’ policies.   

 Domain expansion also occurred in Texas.  Domain expansion is a 

countervailing process to homogenization, in which states’ responses diversify over 

time rather than converge.  As hate crime policy became more entrenched across the 

county, the Texas legislature adopted more complex and expansive laws.  This is 

demonstrated in the many additional provisions in the law including prosecutorial 

training, protective orders, school and community education, prosecutorial reporting, 

and special funds for rural counties.  Domain expansion is also seen in the number of 

categories listed in the bill.  In earlier state laws, the three primary categories were 

race, religion, and national origin.  The domain expanded over time to include more, 

and often more controversial, categories, such as disability, gender, and sexual 

orientation.  The Texas process reflects the expansion of status categories both at the 

state and federal levels, which are becoming institutionalized across the country. 

The one process identified by Grattet, Jenness, and Curry (1998) that did not 

seem to apply in Texas is regionalization.  In this process states often follow 
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neighboring states in adopting policy.  Or, as the authors note, region may be a proxy 

for similar social and political conditions.  Only one of Texas’ adjoining states, 

Okalahoma, had previously adopted a hate crime policy.  The Oklahoma law was 

passed in 1987, four years before Texas’ first hate crime law. At the time of the study, 

Texas’ other neighboring states, Louisiana, Arkansas, and New Mexico, had not yet 

adopted hate crime policies.  Currently, all three have adopted some type of hate 

crime legislation, although limited to institutional vandalism statutes in both New 

Mexico and Arkansas (Lawrence, 1999). 

Texas Hate Crime Statistics 

The Texas Department of Public Safety (TDPS, 1992) notes that offense 

information in the hate crime data collection system is defined in accordance with 

federal Uniform Crime Reporting definitions. These definitions do not necessarily 

conform to Texas state definitions.  The Department developed a Hate Crime Incident 

Report which asks for the following information:  type of crime, location of crime, 

type of bias motivation (includes race, ethnicity, religion, sexual orientation, and 

disability), type of victim (individual, business, financial institution, government, 

religious organizations, society/public, other, unknown), number of offenders, and 

suspected offenders’ race (TDPS, 2001).  From 1992 to present, local law 

enforcement agencies have complied, and the results are published annually in the 
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Texas Department of Public Safety’s Crime in Texas report.  Table 1 contains the 

number of offenses for the years 1992-2000.    

In the decade since data on hate crimes have been collected and published in 

Texas, a number of trends have been noted.  The number of incidents has tended to 

decline over time with an increase in hate crimes reported in 2000. However, trends 

should be cautiously regarded since both victims and law enforcement agencies 

substantially underreport hate crimes.  Individual victims make up the vast majority 

of hate crime targets rather than businesses, church, or government organizations.  

Although Texas law places hate crime offenses into eleven categories, over the years 

four offenses have made up over 90% of the total offences:  aggravated assault, 

simple assault, intimidation, and vandalism (TDPS, 2000).   In 2000, 34.8% of 

reported hate crimes involved vandalism, 26.9% involved intimidation, 16.7% 

involved simple assault, and 14.7% involved aggravated assault.  In descending order, 

residences, highways/roads, parking lots, church/synagogues, and schools are the 

most frequent locations of hate crimes.  

The only information collected on offenders in Texas is the numbers of 

perpetrators involved in the attack and their race. Although the gender of the 

perpetrators is not recorded, the majority of hate crime offenders detailed in a review 

of numerous studies are young males (Berrill, 1992). The number of offenders usually 

 

 
 
 
  

28



  

Table 1.  Hate Crime Offenses in Texas, 1992-1999  

Year   1992 1993 1994 1995 1996 1997 1998 1999  2000 

Total 
Incidents 480  420  374  325  350  331  316   267   286 
 
Total 
Homicides 6     4     5     1     0      2      3      0      2 
            
________________________________________________________________ 
Note: Total number of reported incidents, Texas Department of Public Safety, 1992-1999, 
Crime in Texas:  Texas Crime Report. 
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is greater than the number of incidents, indicating that multiple offenders are involved 

in some incidents. The majority of offenders are white accounting for 54.6% of all 

offenders.   

The only information collected on victims is the type of bias demonstrated 

during the crime.  The trend over the years has remained stable, that is, in descending 

order the most common bias crimes are due to race, sexual orientation, religion, 

ethnic/national origin, and disability biases.  For instance, in 2000, the last year for 

which data are available, racial bias accounts for 56.4% of hate crimes, sexual 

orientation bias accounts for 17.4%, religious bias accounts for 15.1%, ethnic/national 

origin 10.5%, and disability bias 0.6% (TDPS, 2000).  Within the racial category, the 

largest percentage of hate crimes is described as anti-black.  Within the sexual 

orientation category, the largest percentage of reported hate crimes is described as 

anti-male homosexual.  Within the religious category, the largest percentage of 

reported hate crimes is described as anti-Jewish.  Within the ethnicity/national origin, 

the largest category is described as anti-Hispanic.  Within the disability category, the 

only two incidents reported were anti-physical disability rather than anti-mental 

physical disability. 

Conclusion 

In summary, Texas was late among the states, but not within its region, to 

adopt hate crime policy.  For the most part, Texas did fit national trends and hate 
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crime processes identified by Gratett, Jenness, and Curry (1998). The opposition to 

passage of hate crime laws in the state was both fierce and largely along partisan 

lines.  Passage of Texas’s hate crime laws was influenced by several well publicized 

crimes, including the death of James Byrd, Jr. and the vandalism of a predominately 

African American church, which prompted legislators to act.  We must now look to 

prosecutors to determine how the James Byrd Jr. Hate Crime Act is being 

implemented. 
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CHAPTER 3 

A REVIEW OF THE PROSECUTIORIAL LITERATURE 

 

Methodological Considerations of a Literature Review 

There are debates among qualitative researchers as to the appropriateness of 

conducting a literature review before undertaking a qualitative study.  Arguments 

against conducting a literature review include fears that it might distort and constrain 

the findings.  Padgett (1998) believes the advantages of conducting a literature review 

in a qualitative study outweigh the disadvantages, concluding that a literature review 

1. shapes the study, 2. prevents reinventing the wheel, 3. promotes cumulative 

advances in knowledge, 4. situates the work in a scholarly context and, 5. provides a 

rationale for why the research needs to be done. 

Although offering some cautions, Strauss and Corbin (1998) find reviews of 

the literature to be helpful.  They focus on how the literature review can “enhance, 

rather than constrain” (p. 49) the research.  The researchers recommend asking 

questions such as: “Are these concepts truly emergent, or am I seeing these concepts 

in the data because I am so familiar with them?  If they are truly emergent and 

relevant, then how are they the same as, and how are they different from, those in the 

literature?” (p. 49-50). 
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  Strauss and Corbin note that concepts from the literature can serve as a 

source for making comparisons, enhancing nuances in the data that might otherwise 

be overlooked, and formulating questions for a starting point during initial interviews.  

They also suggest that when a researcher is interested in extending an already existing 

theory to a different set of conditions, a review of the literature can be helpful.  In the 

case of this dissertation research, some theories already exist about prosecutorial 

decision making in general, or in specific cases such as sexual assault.  It can be 

helpful to outline what is present in the literature and then to examine how it is 

similar or dissimilar in the specific case of hate crimes. For these reasons, a review of 

the literature on prosecutors and prosecutorial decision making is presented. 

Introduction to Prosecutors 

Prosecutors hold a unique position within the criminal justice system.  Often 

regarded as the chief law enforcement officers in their district, they are the attorneys 

that represent the victim and the state.  The office is most often locally elected and 

holds largely unreviewable power.  These characteristics have been influenced by 

European systems of justice brought to North America with the European colonists; 

however, the unique characteristics of American prosecutors arose from distinctive 

conditions in the new colonies.   

The dissertation focuses on prosecutorial perspectives concerning hate crimes 

and hate crime policy.  In order to lay a foundation for the research, literature on 
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prosecutors, in general, and prosecutors and hate crime, more specifically, is 

recounted.  A brief history of prosecutors in America is presented followed by survey 

results that paint a picture of prosecutors today. The role and function of prosecutors 

are outlined.  Since prosecutors have the power to decide which criminal charges will 

be filed, their discretionary powers in screening cases is closely considered.  Models 

for understanding prosecutors’ decisions have been constructed based on theory and 

research on various types of criminal cases.  Little research has been conducted on 

prosecutors and hate crime, therefore, the literature on sexual assault charging will be 

examined for comparative purposes. The limited information on prosecutors and hate 

crime will be reviewed in general, and in Texas, where available. 

Brief History of Prosecutors 

Various writers have at times claimed that the American prosecutor descended 

from the English attorney general, the French procureur publique, or the Dutch 

schout (Jacoby, 1997a).  While each one of these roles apparently had an impact on 

the development of the American prosecutor, the American prosecutorial role differs 

from each of its predecessors in major ways.  For instance, the English common law 

system, on which the American system is largely patterned, had a private system of 

prosecution.  That is, solicitors and barristers were hired by aggrieved parties in order 

to prosecute individual cases.  In colonies influenced by Dutch jurisprudence, the 
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schout was a combination of constable and court officer, a position with limited 

discretion in initiating charges.   

Jacoby (1997a; 1997b) describes the multiple influences that made the 

America prosecutor so distinctive.  These processes included:  the right of the people 

to have a voice in government; belief in the system of checks and balances; English 

neglect; and local populism in the first colonies.  These influences resulted in a 

system of public prosecution with power concentrated in local governments.  The 

move to public prosecution was a critical shift from private prosecutions, which 

favored wealthy, property-owning individuals.  Public prosecution means that, “The 

American system conceives the criminal act to be a public occurrence and society as a 

whole to be the ultimate victim” (Jacoby, 1997a, p. 36). 

Connecticut became the first colony to establish public prosecutors at the 

county level.  According to Connecticut’s statute adopted in 1704: 

Henceforth there shall be in every county a sober, discreet, and religious 

person appointed by the county court to be attorney for the Queen to prosecute 

and implead in the law all criminals and to do all other things necessary or 

convenient as an attorney to suppress vice and immortality. (cited in Jacoby, 

1997b, p. 28) 

All the other colonies followed suit. 
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Later developments in the prosecutor’s office occurred including shifts from 

appointed to elective offices and from judicial to executive status.   Jacksonian 

democracy is believed to be largely responsible for the changes (Jacoby, 1997c).  

With elective status the office of prosecutor became increasingly more powerful 

because prosecutors were no longer beholden to whoever appointed them, and no 

other oversight was provided.   

Prosecutors Today 

The Department of Justice conducts periodic national surveys of prosecutors 

based on representative samples drawn from a list of all prosecutors’ offices that 

handle felony cases in state courts.  The following findings are from the 1996 

National Survey of Prosecutors (NSP, 1998). In 1996, State court prosecutors’ offices 

employed about 71,000 attorneys, investigators, and support staff.  Over 95% of the 

chief prosecutors are locally elected.   In about 26% of the prosecutor’s offices, the 

chief prosecutor occupies a part-time position.  The median total staff size was nine, 

including the chief prosecutor.  A full-time office in a large jurisdiction has a median 

total staff size of 414 compared to a part-time office in a small jurisdiction that had a 

median total staff size of three.  The median length of service for a chief prosecutor 

nationwide was six years. The median budgets ranged from over $25 million for full-

time large jurisdictions to $90,000 for small jurisdictions with part-time offices.  

Nearly three-fourths of offices serving one million or more residents reported that an 
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assistant prosecutor was either threatened or assaulted as a result of her or his 

position.   

Another view of the prosecutor’s offices comes not from national surveys, but 

interviews with prosecutors.  In his book D.A.: Prosecutors in Their Own Words, 

Baker (1999) describes interviews with thirty-one lawyers and three judges from 

twelve states.  He presents the prosecutors’ world as a curious mixture of power and 

paranoia, cynicism and idealism.  Prosecutors reported feeling like they were 

attempting to hold back the tide in the sheer numbers of their caseloads.  This work 

was performed for little pay, especially when compared to their potential earnings in 

private practice.  The prosecutors often noted little prestige or status accompanied the 

position, although the responsibilities were immense.  Contrary to how they are 

perceived outside of the system, they often felt powerless in their office, beholden to 

political interests, their elected bosses, and media oversight. 

In the face of feeling overworked and underpaid, winning became 

increasingly important.  One attorney stated, “ Prosecutors turn into sharks.  Sharks 

are eating machines.  Prosecutors are conviction machines” (Baker, 1999, p. 24).  For 

many, the prosecutor’s office is a stepping-stone where they can gain the valuable 

trial experience necessary to be successful in private practice. Many prosecutors 

described becoming numbed to emotions or “jaded” after seeing so much human 

tragedy.  Some prosecutors worked hard to obtain justice for victims while others saw 
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the victims as “more of an obstruction, a thorn in the side.  It’s somebody they have 

to deal with” (p. 78).  Many prosecutors seemed to feel they were crusaders for 

justice doing the best they could in a political system where witnesses lie, defense 

attorneys use dirty tricks, and offenders avoid conviction due to technicalities.  

Baker’s (1999) volume illuminates the many factors and competing demands in the 

role of the prosecutors, their offices, and the political environments in which they 

work; a human portrait surveys and statistics often are unable to reveal. 

Prosecutorial Role and Function 

Like the criminal justice system they serve, prosecutors’ roles are complex 

and compound.  The prosecutor has three distinct and important functions – legal, 

political, and bureaucratic (Jacoby, Mellon, Smith, 1982). Jacoby (1997a) notes that 

prosecution is not a fixed or static function, but instead affects and is affected by 

changes in American society.  From one vantage point: 

 Prosecutors, quite simply, represent society—the public—in its efforts 

 to vindicate its rights and interests when those among us violate these 

 rights by breaking the law.  At the same time, prosecutors vindicate the 

  interests of the victims of the crime—the individuals, the communities, and 

 the organizations that are harmed, either financially, physically, or in more 

  intangible ways, by those who break the law.  Prosecutors achieve these 

  objectives by prosecuting and seeking to punish those who threaten the   
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 well being of society and its citizens by breaking the law. (Vinegrad, 2000, p.           

 897) 

Uviller (2000) offers another perspective:   

 The American prosecutor, state or federal, is a public official, elected or  

appointed to exercise executive authority.  The prosecutor doesn’t have a 

client:  he (sic) has a constituency.  The local prosecutor is not responsible to 

the state government but to the people directly. (p. 1697) 

The American Bar Association (1993) provides guidelines for prosecutors to 

carry out their responsibilities within ethical and professional confines.  The standards 

outline the function of the prosecutor which includes 1) responsibility for 

prosecutions in their jurisdiction; 2) multiple roles as administrator of justice, 

advocate, and officer of the court who must exercise sound discretion in the 

performance of the office; 3) duty to seek justice, not merely convict; 4) functions 

that include reforming and improving the criminal justice system; and 5) the 

importance of being guided by standards of professional conduct as defined by 

professional traditions, ethical codes, and law. 

Prosecutorial Discretion 

In order to carry out the functions of the office, prosecutors have much power 

and discretion in the criminal justice system.  That much of their work occurs out of 

sight, and with little to no oversight, makes this functioning all the more mysterious.  
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According to Uviller (2000), “Prosecutors perform this prerogative largely by 

unarticulated, unreviewed, intuitive standards proudly designated ‘the interests of 

justice’” (p. 1715). The prosecutor has the power to decide against whom charges will 

be filed, what charge will be filed or dropped, and whether to offer or accept guilty 

pleas during the plea agreement process (Gelman, 1982).  The power of the 

prosecutor has increased in recent years due to the increased number of plea bargains, 

the changes in the role of the grand jury, and mandatory sentencing guidelines. For 

instance, although figures are difficult to obtain, between 80% to 90% of cases are 

apparently disposed of by guilty plea (Uviller, 2000).  The prosecutor has the power 

to both offer and accept a defendant’s guilty plea in exchange for a reduced sentence 

or alternative sentencing.   The grand jury was once believed to be a check on the 

prosecutor’s power, but the grand jury has increasingly been criticized as a tool of the 

prosecutor (Davis, 2001).  Also, when sentencing guidelines are mandated, the charge 

level then determines the sentencing, making the prosecutor almost more powerful 

than the judge in determining sentences.  This power is sometimes termed “quasi-

judicial” in recognition of the power involved and the acknowledgement that the 

prosecutor may have “displaced the court as the arbiter of a just resolution” (Uviller, 

p. 1715).   
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In a check on the prosecutor’s power, court decisions have set up a two-

pronged standard in order to prove discriminatory prosecutions. Gelman (1982) 

describes the standard:  

 First, one had to demonstrate that other members of the same or a similar 

class had not been prosecuted; second, one had to prove that the 

discrimination was based on an unjustifiable standard.  Statistics are generally 

available to certify the first element of the test, however, it is very difficult to 

prove that an unjustifiable standard was in fact utilized. (p. 237). 

 Due to the difficulties of meeting this standard, few successful challenges to 

prosecutorial decision making or practices have been realized. 

Understanding the discretionary and decision making processes within the 

criminal justice system can be a complex task. In an interesting article, Konecni and 

Ebbesen (1984) review nine studies of the decision-making processes of judges, 

probation officers, prosecutors, and police officers.  The authors’ detail several 

assumptions held within legal and criminological circles about how legal decisions 

are made.  Assumptions include the beliefs that each case is unique, decision making 

is highly complex, the process involves the consideration of numerous factors, and 

highly trained experts are the only ones qualified to make these decisions.  However, 

their analysis of studies indicated that legal decisions are actually very simple, with 

very few factors are taken into account, and they are not the factors to which decision 

 
 
 
  

41



  

makers claim they are responsive.  For instance, a multiple regression analysis 

revealed only one factor was significantly associated with the prosecutor’s bail 

recommendation- the severity of the crime.  In another study the authors found that 

the judges had a very simple decision making strategy, that is, they followed the 

probation officer’s recommendations.  Konecni and Ebbesen suggest, “It is possible 

and useful to distinguish among (a) what the legal decision makers privately think 

they do; (b) what they publicly say they do, and (c) what they actually do” (p. 6). 

The power and processes of the prosecutor has not gone unexamined or 

uncontested.  An increase in crime, especially urban crime, after World War I lead to 

examination of the local prosecutor’s role (Misner, 1996).  Numerous city, state, and 

national commissions were formed.  The federal government created the Wickersham 

Commission in 1931 to study the status of the criminal justice system in the United 

States.  The Commission generally found that insufficient checks existed on 

prosecutorial discretion and the fact that the offices were elected often led to undue 

political influence (Misner, 1996).  However, such criticisms led to few systemic 

changes. 

Prosecutorial Decision Making 

Decision making by prosecutors occurs at a number of points along a process 

with four key points for making decisions (Jacoby, Mellon, & Smith, 1982).  The first 

point in the process is at the intake/screening phase where a decision is made to either 
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reject all charges or accept charges for the prosecution.  Second, the accusatory point 

in the process requires a decision at the arraignment and examples of such choices 

include a grand jury indictment or remanding to a lower court.  The third point of the 

process is the trial preparation, which requires a disposition decision, which may 

include a trial, plea negotiation, nolle prosequi [to abandon a suit or prosecution], or a 

dismissal.  The final point in the process concerns post conviction activities requiring 

an incapacitation decision, which can include sentence recommendation, parole or 

pardon opposition, or expungement of record.   

Jacoby, Mellon, and Smith (1982) find Simon’s bounded rationality method of 

decision making to be most descriptive of the decisions made by prosecutors.  From 

this perspective less than optimal choices are available and political decision making 

is more a matter of “satisficing” than optimizing.  Also, such decisions are often made 

in a crisis atmosphere, with the decision maker’s personality part of the formula along 

with organizational limits to rational decision making (Jacoby, Mellon, & Smith, 

1982). 

There are a few classic studies that have attempted to understand prosecutorial 

decision-making.  Such studies often seek to answer the criticisms or concerns about 

the power of prosecutorial discretion.  Additionally, such studies examine the process 

for the purposes of “achieving fairness, ensuring consistency, and increasing 
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uniformity in the decisionmaking (sic) process” (Jacoby, Mellon, Ratledge, & Turner, 

1982). 

The Bureau of Social Science Research (Jacoby, 1977) studied prosecutorial 

decision making by examining pretrial screening programs.  An important finding 

from the study was the fact that in addition to legal and evidentiary factors that led to 

the decision to prosecute, the policy of the prosecutor was also influential.  The 

researcher found that routine application of this policy led to “disposition patterns” 

that were both rational and logically derived. 

The Policy and Prosecution study was also conducted by Jacoby, Mellon, and 

Smith (1982) on prosecutorial decision making.  The purpose of the study was to 

examine prosecution as it operates under diverse conditions in the United States.  The 

study primarily focused on how organizational structures and policy affect 

prosecutorial practices and decision making. The study was a mixed methods 

approach using both qualitative and quantitative data in the forms of on-site 

interviews that led to the construction of a mailed survey.  Onsite visits were made to 

ten urban prosecutors’ offices and the survey elicited responses from 80 urban 

jurisdictions.  The study found different policies and operations of prosecutions 

existing in different prosecutors’ offices.  Three basic styles of prosecutorial 

organizational styles of decision making were identified:  1. a transfer style in which 

some traditional prosecutorial decision making functions were carried out by others, 
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including law enforcement or judicial officials, 2. a unit style where an individual 

assistant district attorney is given responsibility and autonomy in making decisions, 

and 3. an office style where the chief prosecutor sets the tone for decision making, 

organizes the structures, and delegates the authority accordingly. 

Another of the foundational studies in this area was a national study of 

prosecutorial decision making funded by the National Institute of Justice (Jacoby, 

Mellon, Ratledge, & Turner, 1982).  The goals of the research were multiple, but 

largely focused on developing tools to measure the level of consistency and 

uniformity in the prosecutorial decision making; comparing the differences in 

decision making in different prosecutors offices; and identifying the factors taken into 

consideration by prosecutors when making decisions.  In order to gather these data, a 

standard case set was created in which various factors in a hypothetical case were 

presented as “statement of facts” in order for prosecutors to respond to how they 

would judge the case.  The data represented the responses of 855 prosecutors or their 

assistants in 15 different jurisdictions with 279 cases. 

The major finding, as identified by the researchers, was the “overwhelming 

consistency in the prosecutorial decision making system that transcends state and 

local boundaries, policy differences, and criminal systems” (p. 24).  Some differences 

were noted among jurisdictions; primarily the differences were between the weight 

accorded different factors rather than the factors themselves.  The conclusion was that 
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prosecutors are rational and consistent when making decisions, following a set of 

rules and principles.  The priority the prosecutors place on a certain crime is a 

powerful predictor of how the case is both handled and disposed.  The priority of the 

case is also balanced against the resources available.  The priority assigned depended 

primarily on three factors:  the most serious crimes, the most serious defendants as 

determined by their criminal history, and the strongest case from a legal-evidentiary 

perspective.  The legal-evidentiary strength of the case is comprised of a multitude of 

factors including the complexity of the case for prosecutors; constitutional issues that 

may arise; the testimonial strength of the case by victims or police and civilian 

witnesses; circumstances of the arrest including the type of arrest or identification, 

evidence in the victim’s property, whether a gun was involved, the defendant’s 

relationship to victims, and whether the defendants confessed or denied their 

involvement.  In the actual charging decision, prosecutors based their decisions 

primarily on the legal-evidentiary strength of the case and the seriousness of the 

offense.  In this specific decision, the researchers determined that the previous 

criminality of the defendant did not emerge as a significant variable.  It is interesting 

to note that in the study the authors explicitly note the exclusion of “illegitimate” 

variables from their analysis such as race and socio-economic status of the 

perpetrator. 
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Prosecutorial Discretion: Categorization of Literature 

Gelman (1982) describes three categories of literature on the prosecutor.  The 

first category is descriptive, that is, studies that attempt to describe the workings of a 

prosecutor’s office.  The second is theoretical, that is, presenting various philosophies 

or models that attempt to distinguish between the different practices of prosecutors’ 

offices.  The third category is suggestive, that is, proposing standards or reforms to 

help structure the practice of prosecutorial discretion.  These categories will be 

utilized in order to review the literature on understanding prosecutorial discretion in 

screening and charging decisions. 

Descriptive Studies   

Descriptive studies simply describe the processes by which cases are screened 

and then charged.  Screening is defined as the process by which a prosecuting 

attorney examines a request that a complaint be filed and exercises discretion to 

determine what action should be taken (James, 1995).  For example, Gelman (1982) 

describes two models of the screening process.  In the first case, relatively new and 

experienced prosecutors make the initial screening decision.  The arresting officer’s 

written and oral reports form the basis of the decision.  A more experienced 

supervisory attorney then often reviews the decision.  The second model consists of 

more experienced attorneys making charging decisions.  In this model, attorneys are 

often rotated in and out of the filing stage of the screening process, in contrast to 
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having the same attorneys consistently file charges.  Some larger offices have 

increased specialization with cases routed to units specifically designated to handle 

cases such as drug or sex offenses.  A few prosecutors’ offices across the nation have 

specialized offices for hate crime prosecution, but none exist within Texas. 

Theoretical Models 

 Often through an outsider’s objective study of the prosecutors’ offices, social and 

political scientists have developed models to identify the different decision making 

processes of prosecutor’s offices.  Some models overlap, and others are quite 

divergent. 

 Abrams’ Substantive Prosecution Model.  Abrams (1971) noted three different 

types of prosecution models: nonprosecution, complete enforcement, and an 

intermediate or selective enforcement.  The nonprosecution of cases usually results 

due to the community’s dramatic shift in attitude since enactment of the statute, 

perhaps due to some doubts as to the constitutionality of the statute or the presence of 

an alternative jurisdiction.  Complete enforcement occurs in all cases in which the 

evidence supports a charge.  Intermediate or selective enforcement occurs in most 

prosecutors’ offices.  Under this policy, prosecutors rely on multiple sources in 

deciding whether to make a charge, including their own intuition, training, values, 

and published policy guidelines. 
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Packer’s Two-Level Model.   Packer’s (1968) framework represents 

conflicting value choices and competing considerations that under gird decision 

making in the criminal justice system. The first model, the Due Process model, 

emphasizes protection of defendants’ rights, procedural propriety, and a tendency to 

err on the side of caution by affording defendants every chance to defend themselves 

and dispute the charges.  A major underlying norm is the expectation of equality for 

all who appear in court. The second model, the Crime Control model, focuses on 

repressing crime, punishment of the guilty, and the efficiency of the system of justice 

based on speed and finality. 

Jacoby’s Four-Step Model. Jacoby (1977) notes four major charging policies 

that distinguish prosecutor’s offices.  1) A legally sufficient standard focuses on the 

presence or absence of the elements of a crime.  2) A system efficiency model relies 

on a standard of speedy processing of cases by any disposition available. 3) 

Rehabilitation of the defendant makes use of alternative sentencing to keep the 

offender out of the criminal justice system.  4) Trial sufficiency is charging a case 

only when the evidence makes a conviction likely. 

 Fionda’s Three-Level Model.  In a comparative study of prosecutorial 

decision making during the sentencing process in Scotland, the Netherlands, and 

Germany, Fionda (1995) identified three different models:  operational efficiency, 

restorative, and credibility.  The models are not distinct, but are overlapping and 
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constantly changing. The operational efficiency model places the prosecutor in the 

role of manager and is guided by the principles of administrative efficiency and 

resource saving.  The primary rationale underlying the model is to control and 

manage the increasing workload within the constraints of a limited workforce and 

budget.  The restorative model seeks to restore the social balance that existed prior to 

the criminal act and amend any inequality caused by the crime.  The prime objectives 

under this perspective are the victim’s satisfaction with the outcome of the case and 

compensation for the victim, whether monetary or in kind.  The credibility model 

focuses on repressing petty criminality at an early stage through both retribution and 

deterrence.  The aim of the prosecutor in this model is to punish offenders, deter 

others from committing similar crimes, and maintaining a positive image of the 

criminal justice system as an institution providing a useful service. 

Albonetti’s Avoidance of Uncertainty Model.  Albonetti (1987) tested an 

uncertainly avoidance model in a quantative analysis of 6,014 felony cases processed 

in the Superior Court of Washington, D.C. during 1974.  Albonetti theorizes that the 

decision to prosecute is based on a generalized preference by prosecutors to avoid 

uncertainty.  Research findings demonstrate that the decision to prosecute is 

significantly increased due to certain legal and extralegal factors such as presence of 

corroborative evidence, absence of exculpatory evidence, no prior relationship 

between the victim and offender, use of a weapon, offenders with a prior record, and 
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severity of the offense.  The avoidance of uncertainly is tied to measures of success 

for prosecutors, that is, their conviction rate.  Thus, reducing uncertainty is linked to 

the probability of both making a charge and securing a conviction.  Consideration of 

these factors by prosecutors creates a patterned response to decision-making that 

utilizes “generalized routinized stock responses” to the factors presented in each 

felony case.  The findings support structural organizational theorists such as Simon’s 

(1957) examination of rational choice models.  Since knowledge of all possible 

alternatives is not possible, relying on habit and social structure reduces uncertainty.  

Organizational and structural factors that reduce uncertainty include “the 

establishment of standard operating procedures, a hierarchy of authority, formal 

channels of communication, professional training, and, finally, indoctrination” 

(Simon, 1957 cited in Albonetti, p. 294).   

Lipsky’s Street Level Bureaucrats.  Another model that may illuminate the 

prosecutors’ decision making process is Lipsky’s (1980) theory of street level 

bureaucrats.  Lipsky defines street level bureaucrats as “public service workers who 

directly interact with citizens in the course of their jobs, and who have substantial 

discretion in the execution of their work” (p. 3).  Lipsky includes prosecutors in the 

definition.  Although street level bureaucrats implement policy, Lipsky believes that 

they also make policy.  They make policy due to their wide discretion, and also 

because their individual actions compose agency behavior. 
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Lipsky states the problem of street-level bureaucracy:   

Street-level bureaucrats attempt to do a good job in some way.  The job,  

however, is in a sense impossible to do in ideal terms.  How is the job to 

be accomplished with inadequate resources, few controls, indeterminate 

objectives, and discouraging circumstances? (p. 82) 

Street-level bureaucrats deal with this problem in three ways.  First, they develop 

routines and simplifications to reduce the job complexity and cope with individual 

worker needs.  Although on this surface this strategy seems commonplace and to be 

expected, Lipsky warns of the danger: “Routines and simplifications are subject to 

workers’ occupational and personal biases, including the prejudices that blatantly and 

subtly permeate society” (p. 85).  The goals of such routines include rationing 

services, controlling clients, reducing the consequences of uncertainty, conserving 

resources, and managing the consequences of routine practices.  Second, they modify 

their work objectives to close the gap between available resources and achieving 

objectives.  Third, they modify their concepts of their clients, sometimes by blaming 

the victim, again to close the gap between accomplishments and objectives.   

Lipsky theorizes it is the structure of the work that affects the bureaucrats. For 

instance, although many enter with a commitment to service, the structures of the 

work (huge caseloads, inadequate resources, uncertainties of methods, 
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unpredictability of clients) prevent them from achieving the ideal.   Lipsky describes 

their situation: 

Street-level bureaucrats often spend their work lives in a corrupted world 

of service.  They believe themselves to be doing the best they can under 

adverse circumstances, and they develop techniques to salvage service and 

decision-making values within the limits imposed upon them by the structure 

of the work.  They develop conceptions of their work and of their clients that 

narrow the gap between their personal and work limitations and the service 

ideal.  These work practices and orientations are maintained even while they 

contribute to the perversion of the service ideal or put the worker in the 

position of manipulating citizens on behalf of the agencies from which 

citizens seek help. (p. xiii). 

Thus, the structure of the bureaucracy may inform much of the decision making 

processes of prosecutors as they perform their public service work. 

Green’s Personal Values in Decision making.   Green (1997) discusses the 

conflicts that arise when an attorney’s personal values, especially specific religious 

values, create friction with professional norms and values.  In his review of the 

literature, Green finds arguments that both accommodate and limit lawyers’ reliance 

on their own religious and moral values to guide their legal practice.  In some 

instances attorneys are urged to use their own “moral compass” as a guide, and at 
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other times attorneys and judges are specifically prohibited from allowing their 

religious beliefs to influence their work. 

Green outlines a continuum of beliefs of the appropriate intersection of 

personal beliefs and professional norms. On one extreme of the continuum is the 

belief that professional norms require a complete exclusion of personal values in legal 

decision-making.  This “bleaching out” of personal values leaves the attorney to base 

decisions only on what the law prescribes.  At the other end of the continuum lies the 

belief that attorneys should use their religious understandings to guide their decision 

making, which may at times supercede professional norms and guidelines.  In the 

middle lies a model where religious or moral beliefs may be in the background of a 

decision, but not offstage, but is merely part of the attorneys’ “normative milieu” and 

often subconsciously informs their work.   

Green describes how bringing in personal or religious values may harm or 

help the lawyer’s work.  That is, a religious belief based on the premise of the 

individual worth and dignity of all people may be helpful, but religious beliefs that 

find divorce immoral or homosexuality to be a sin may be troublesome.  Green notes 

how many of these ethical dilemmas are not talked about in the legal literature.  His 

article poses several such dilemmas and notes the inherent difficulties, especially 

when the attorney’s religious views fall outside of accepted societal norms and are 

instead, highly particular.  Although Green proposes no solutions, he opens a 
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dialogue about how personal and religious views could affect an attorney’s decision 

making process; a concern that is an element of this dissertation. 

Social Dominance Model.  Although social dominance theory has not been 

previously linked to prosecutorial decision-making, the model can be used in trying to 

understand prosecutors’ attitudes toward hate crimes.  In trying to understand 

violence and discrimination perpetrated upon one class of people by another, 

Psychologists Sidanius and Pratto (1999) integrated multiple theories into a single 

theoretical framework, which they term social dominance theory (SDT).  The 

underlying tenet of SDT is that “all human societies tend to be structured as systems 

of group-based social hierarchies” (Sidanius & Pratto, 1999, p. 31).  This means that 

all societies divide people into groups, with some groups attaining dominance while 

others are subordinate.    Sidanius and Pratt acknowledge three stratifications systems 

which compose a “trimorphic structure:”  (1) an age system – in which older adults 

have more power than younger adults and children; (2) a gender system – in which 

males have disproportional power over females (patriarchy); and (3) an arbitrary-set 

system – in which a variety of socially constructed characteristics are used to 

delineate groups such as “clan, ethnicity, estate, nation, race, caste, social class, 

religious sect, regional grouping, or any other socially relevant group distinction that 

the human imagination is capable of constructing” (p. 33).   
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 The generalized orientation toward group-based social hierarchy is termed 

social dominance orientation (SDO).  SDO refers to “the degree to which individuals 

desire and support group-based social hierarchy and the domination of ‘inferior’ 

groups by ‘superior’ groups” (Sidanius & Pratto, 1999, p. 48).  SDO is influenced by 

many factors including one’s group membership, gender, background and 

socialization, and personality or temperamental predisposition.  Based on these 

factors, Sidanius and Pratto (1999) make several suppositions including that men are 

more likely to have greater levels of SDO than women and dominant group members, 

and/or those who identify with dominants will have higher levels than subordinate 

group members.  Also, higher levels of empathy are associated with lower levels of 

SDO.   

 Within the system of group-based social hierarchies are two counterbalancing 

tensions:  one force serves to promote social egalitarianism (hierarchy-attenuating 

forces, HA) and the other force seeks to exacerbate and maintain group-based social 

inequality (hierarchy-enhancing, HE).  Different ideologies, ranging from feminism 

to nationalism, represent these two forces and promote policies that tend to shift the 

balance in one direction or the other.  Therefore, policies can act to either enhance 

hierarchies or attenuate them.  Sidanius and Pratto’s (1999) research supports the 

expectation that rationales for policies that are hierarchy-enhancing appeal most to 
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those scoring high on SDO while rationales for policies that are hierarchy-attenuating 

appeal most to those scoring low on SDO. 

 This framework can be specifically applied to the present study in examining 

prosecutors and hate crime policy.  Hate crime policy would be considered a 

hierarchy-attenuating policy.  In addition to policies and ideologies that work to keep 

hierarchies in place, there are also HE roles that maintain and enhance group status 

and power distinctions.  Sidanius and Pratto (1999) present empirical evidence to 

support their theory that people in HE roles have higher levels of SDO.  Their 

examples of HE roles include both police officers and prosecutors.  The researchers 

surmise that people select careers that in part reflect their SDO values.  Within this 

framework, a conflict of values is apparent in hate crime prosecutions.  That is, the 

prosecutor’s HE role runs counter to enforcing a policy that directly seeks to diminish 

hierarchies.   

Sidanius and Pratto (1999) offer empirical evidence to support the premise 

that those scoring highest on SDO should oppose most social policies that favor low-

status groups. Their research demonstrates positive correlations between tougher law 

and order policies and SDO while favorable attitudes toward gay and lesbian rights 

were negatively correlated with SDO.  The social dominance theoretical framework 

provides one more lens for examining prosecutors and their decision making process 

in screening and charging hate crimes. 
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Suggestive Standards 

In Gelman’s (1982) outline for organizing the literature on prosecutors, the 

final category is suggestive, which proposes standards to structure the decision-

making processes of prosecutors.  In order to standardize and reform the screening 

process, both the American Bar Association (ABA) and the National District 

Attorney’s Association (NDAA) issue guidelines.  Also, some state district 

associations develop guidelines, which may reflect the particular state’s laws and 

customs.   

James (1995) describes the California’s District Attorney’s Association 

(CDAA) standards as consisting of four criteria for charging a crime: 1) a thorough 

investigation and consideration of all data, in which the evidence shows the accused 

is guilty of a crime; 2) there is legally sufficient admissible evidence; 3) there is 

legally sufficient evidence of the accused’s identity; and 4) the prosecutor has 

considered the probability of conviction.  He calls the first three criteria “legally 

sufficient,” and the addition of the fourth “trial sufficient,” meaning the case is strong 

enough to support a conviction. Although James offers no simple definition of trial 

worthiness, he suggests the goal of such a criteria is “the better utilization of the 

limited resources now available to the criminal justice system” (p. 25).  James also 

notes that a case can be both legally and trial sufficient, but not trial worthy, seeming 
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to give increased discretionary power to prosecutors to charge based on their own 

judgments when they fall outside of the aforementioned four-step criteria. 

James (1995) also cites the National District Attorney’s Association’s 

standards for charging which include:  1) the prosecutors’ reasonable doubt that the 

accused is guilty; 2) the extent of the harm caused by the offense; 3) the disproportion 

of the authorized punishment in the relation to the particular offense or the offender; 

4) possible improper motives of a complainants; 5) reluctance of the victim to testify; 

6) cooperation of the accused in the apprehension and conviction of others; and 7) the 

availability and likelihood of prosecution by another jurisdiction (p. 26).  NDAA 

provides three non-evidentiary reasons for not proceeding with charging, that is, lack 

of enforcement resources, problems in interpreting and enforcing statutes, and low 

priority of enforcement.  The CDAA has also set forth guidelines on improper reasons 

for charging including:  1) The race, religion, nationality, sex, occupation, economic 

class, or political association or position of the victim, the witnesses, or the accused; 

2) the mere fact of a request to charge by police agency, private citizen, or public 

official; 3) public or journalistic pressure to charge; 4) the facilitation of an 

investigation, including obtaining a statement from the accused; and 5) to assist or 

impede, purposely or intentionally, the efforts of any public official, candidate, or 

prospective candidate for elective or appointed public office (p. 26). 
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In addition to state or national standards, screening and charging decisions 

seem to reflect local prosecutorial experience, practice, and custom.  A partial list of 

some of these standards include: trial potential or “trialability,” docket economy; 

projected success with jury or “what were my chances of persuading a jury of twelve 

at a full—and fully contested—trial that my charges were in all likelihood true?” 

(Uviller, p. 1695); contextual social outrage; the place of the crime on a moral 

spectrum of similar crimes; customary punishment and action of similar crimes; 

retribution; deserts of the defendant; “winability” of the case.  Davis (2001) cites 

other considerations such as routine charging procedures, victim’s interest in 

prosecuting, achieving fairness and justice, and the availability of alternative 

dispositions such as diversion programs.      

Research on Prosecutorial Decision-making in Sexual Assault Cases 

  A number of studies have been conducted on prosecutorial discretion in 

screening and charging decisions in sexual assault cases.  Sexual assaults share many 

characteristics with hate crimes; in fact, sexual assault is considered a hate crime by 

some legal scholars (Taylor, 1996; Weisburd & Levin, 1994), making comparisons 

useful. 

 Frazier and Haney (1996) examined all cases of criminal sexual conduct, 

including rape, reported to a Midwestern police department in 1991 (n = 861) in an 

effort to look at the attrition of cases as they moved through the criminal justice 
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system as well as the factors that seemed to influence police and prosecutorial 

decision making.  They found a high attrition rate as only 12% of the reported cases 

resulted in convictions, only 7% resulted in prison sentences, and only 3% went to 

trial. The greatest case attrition occurred within the police department with less than 

25% being referred to the prosecuting attorney for charges.  Suspects were more 

likely to be questioned by police if there was a witness, when the suspect was a 

stranger, when the victim was injured, and when there was penetration.  There was 

less attrition in the prosecutorial phase when only the offense severity factor was 

significant in predicting charging decisions.  The authors concluded that although the 

rape case attrition was high, it was within the range of other crimes. They theorized 

that attrition might be an indication of a more general problem in the legal system, 

that is, insufficient resources to investigate cases. 

 In another study on the decision to prosecute in rape cases, Kerstetter and Van 

Winkle (1990) attempted to determine the importance of the complainant’s desire to 

have the case prosecuted as a factor in whether the case was charged.  Using both 

qualitative and quantitative methods, the researchers found that prosecutors were 

most focused on the evidence, the future of the case (convictability standard), and the 

anticipated moral arguments of the jury.  A complainant’s desire not to prosecute was 

often cited in records as the reason why the case was not referred for prosecution by 

police officers.  However, the researchers discovered that the detectives often 
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influenced the victim’s choice based on their own personal, systematic, and 

bureaucratic reasons.  In sum, the researchers found that the complainant’s 

willingness to go forward with the case was not a major factor in case outcomes. 

In order to observe prosecutorial decision making in screening sexual assault 

cases, Frohmann (1997) used an ethnographic approach as a participant observer in a 

sexual assault unit in a prosecutor’s office for a period of eight months.  Frohmann 

described a decision making process in which prosecutors were primarily concerned 

about case convictability, that is, the likelihood that jury would return a guilty verdict.  

This created a “downstream orientation” in prosecutorial decision making, that is, an 

anticipation and consideration of how others, both the jury and the defense attorney, 

would interpret and respond to a case.  Frohmann noted this is often accomplished 

through the construction of “discordant locales,” which is a categorization of victims, 

offenders, and jurors based on where they live and the stereotypical assumptions of 

persons who generally live in that area.  Frohmann found such assumptions and 

imagery were based on race, class, and gender stereotypes that constructed the moral 

character of persons and places.  For instance, if an African American woman was 

raped in poor, predominately African American part of town, she was assumed to be 

involved in either prostitution and/or drugs. Her case was then judged by police 

officers according to the projected jurors, presumed to be white, middle class people 

from an upscale neighborhood.  Of course, these reasons for case rejection were not 
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documented on police forms.   More likely to appear are such causes as “victim’s 

unwillingness to cooperate” and “insufficient evidence.”  The researcher suggests 

reformulating the convictability standard to give more victims access to the law. 

Frohmann (1991) used the same ethnographic data and experience to further 

the understanding of prosecutorial decision making at the screening phase of the 

process, that is, deciding whether to file charges and proceed to adjudication.  Over 

17 months Frohmann observed more than three hundred case screenings.  She 

examined this decision making process in order “to uncover the inner, indigenous 

logic of prosecutor’s decisions and the organizational structures in which these 

decisions are made” (p. 214).  The organization structures she uncovered are the 

prosecutorial concern with maintaining high conviction rates for the status of both the 

office and the individual prosecutor.  This concern often includes being “in dialogue 

with” anticipated defense arguments and anticipated judge and juror responses to case 

testimony.  Case rejection is a pivotal point and prosecutors must justify case 

rejection, not case acceptance to superiors and other deputies.  The rule for case 

rejection is “when in doubt, reject”  (p. 214).  Frohmann (1991) found that in order to 

assess victim credibility for the standard of convictability, the prosecutors and 

investigating officers look for discrepancies in the victim’s stories and ulterior 

motives.  Often these are weighed against what is believed about “typical” rape cases 
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and “typical” heterosexual relationships, as well as highly situational and local 

factors. 

Frohmann (1996) examined an additional focus of the data by addressing 

cases that prosecutors described as “hard cases” or “unconvictable” cases.   Frohmann 

found a handful of cases that were accepted for prosecution although they did not 

meet the usual criteria for being charged.  These cases are described as exceptions to 

the rule.  They involve prosecutorial risk-taking in which “prosecutors choose to 

subordinate anticipated jury interpretations of a case for other considerations” (p. 

190).  These exceptions included an individual prosecutor’s concern for reputation 

and career, highlighting particular case features that justify filing the case on other 

grounds, preserving the moral and social order by citing victim believability, claiming 

a “sixth sense” or intuition, or especially horrific or gruesome crimes.  Finding a 

client especially believable, although there are problems with the case, is another 

reason hard cases are filed and prosecutors will find good organizational reasons to 

justify filing risky cases.  In one case the prosecutor found the accused to be very 

arrogant (he believed he could not be convicted), and the charges seem to reflect her 

challenge of his stance.  Frohmann finds these cases especially interesting as they 

“make visible the complex and contested nature of prosecutorial decisions” (p. 207).  

Hard cases demonstrate the pressure that the organizational culture places on 

prosecutors to avoid risk taking.   
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Frohmann notes that charging hard cases also suggests that the system can be 

changed.  The organizational goals, rewards, logic, and structure of the district 

attorney’s office can be altered in all cases, not just the exceptional cases, so that a 

broader range of prosecutorial decisions can be made.  Changing statutes or the trial 

process is not enough, Frohmann believes, since much decision-making occurs in the 

screening and charging process.   

Discretionary Abuses 

Davis (2001) details the abuses of the independent counsel that became public 

largely through the actions of federal prosecutor Ken Starr in his investigation of 

then-President Bill Clinton.  Davis notes that although these observations were in 

response to the independent counsel, these abuses were not so different than those 

that occur in prosecutors’ offices across the nation: 

 Though less visibly, prosecutors daily exercise practically unlimited discretion 

       and engage in similar, controversial investigative practices.  They are directly 

         accountable only to other supervising prosecutors who typically share the 

         same interests and goals.  In most cases, the mechanisms that purport to give 

         the general public the ability to hold prosecutors accountable are ineffective 

and meaningless.  Most citizens know very little about the practices and 

policies of their local prosecutor.  Even if the prosecutor is chosen though the 

electoral process, the election rarely focuses on those issues. (p. 397) 
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Lack of transparency in the charging process concerns some social scientists 

and others who wonder what extralegal factors may be part of the decision, either 

consciously or unconsciously.  For instance, Earle (1992) examines prosecutorial 

racism, that is, “arguments unconscious or intentional, that pose the danger of 

evoking impermissible and irrelevant racial considerations in the mind of jurors” (p. 

1214) during the trial process.  However, constitutional protections and professional 

ethics discourage prosecutorial summoning of “that thirteen juror, prejudice” (p. 

1213).  Concerns about unconscious racism, sexism, or heterosexism can also arise in 

the screening and charging phases. 

Prosecutorial misconduct has been identified at all levels of prosecutors -- 

independent, federal, state, and local.  Sanctions and increased oversight have not 

been forthcoming.  Davis (2001) allows that prosecutors must have a certain level of 

independence while operating in a system being pulled by two conflicting goals--

accountability and independence.  These goals create a tension, and in the struggle, 

independence has prevailed overwhelmingly.  Davis notes that existing mechanisms 

that purport to hold prosecutors accountable do not work. Due to the power that 

prosecutors wield over citizens, concern about prosecutorial discretion has led to 

numerous criticisms being leveled and many solutions being proposed.  Davis (2201) 

offers two solutions: 1) developing Prosecution Review Boards to provide 

unannounced, random reviews to detect and deter misconduct and arbitrary decision 
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making and 2) using Public Information Offices in prosecution offices to educate the 

public about the roles, duties, and responsibilities of prosecutors in order to enable the 

public to hold prosecutors accountable.  The victims’ rights movement and the 

increased activism of the court may also counter prosecutors’ authority (Jacoby, 

1997d).  

The Criminal Justice Response to Hate Crimes 

Very little is known about prosecutors’ opinions of and implementation of 

hate crime laws since much of the prosecutor’s work goes on behind closed doors.    

The purpose of the present study is to begin to fill this gap.  No published studies 

could be found that directly address prosecutor’s decision making with regard to hate 

crime, perhaps due to the relatively nascent status of research in this area.  However, 

several studies focus on another branch of the criminal justice system, police officers, 

which may prove provide a window into how criminal justice actors view hate 

crimes. 

Police Officer Categorization of Hate Crime 

Two studies have been published that addresses police decision-making in 

hate crimes.  Martin (1995) examined the investigation and verification of hate crimes 

by the Baltimore County Police Department.  She found that “subjective judgments” 

were made by various police personnel as they grappled with such ambiguous factors 

as: reconciling partial versus sole motivations of hate; assessing conflicting reports; 
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identifying the intended target; separating multiple statuses (e.g. African American 

women), and understanding provocation.  Martin concludes that: 

Often perpetrator motivations are unclear, the role of “hate” is ambiguous, 

incidents may be the result of provocation and mutual conflict, and 

community consensus may be lacking.  As a consequence, what is determined 

as “bias motivated” is arbitrary and results in statistical reports that are 

uninterpretable and may be misleading. (p. 323) 

In another study on police interpretations of hate crime, Boyd, Berk, and 

Hamner (1996) examined two different divisions in a single metropolitan police 

department to document how police officers interpret hate crime statutes.  The two 

officers, in two different divisions, gave different criteria various weights, and 

therefore, arrived at very dissimilar conclusions.  One division strictly interpreted 

hate crime categorization if the offenses were solely motivated by hate.  The crime 

was compared to a “typical” hate crime to see if it met certain criteria, that is, no 

provocation by the victim, a specific target by the perpetrators, no prior encounter 

between victim and perpetrator, and accompanying derogatory remarks.  Ambiguous 

cases were not found to be hate crimes.  In the second division, the officer overseeing 

hate crime classifications was more interested in whether a crime had been 

committed.  If any evidence suggested a hate crime motivation, the case was verified 

as a hate crime case.  The authors concluded that hate crime categorization is a blend 
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of individual decisions by police personnel as well as the institutions in which those 

decisions are made.  The organizational structure of the departments and the 

institutional arrangements of the two divisions played a part in hate crime 

categorization.  Additionally, Boyd and colleagues suggest that the reliability and 

validity of hate crime data are suspect due to the variability in how law enforcement 

classifies such crimes. 

Prosecutors and Hate Crime 

An early article by Finn (1988) was intended to educate prosecutors about bias 

crime.  Finn, a social science researcher, interviewed forty respondents including law 

enforcement officials and members of advocacy groups who support hate crime 

legislation.  Finn outlines the legal basis for targeting hate crimes by reviewing state 

statutes.  The unique organizational strategies that some prosecutor’s offices have 

utilized are described such as special bias units and appointments of community 

liaisons that provide community education, training, and support (although these 

activities were noted to be the exception rather than the rule).  The article relates 

special problems in prosecuting hate crimes, such as difficulty proving motive and 

special defenses like “homosexual panic,” and strategies that can be used to overcome 

the problems such as vertical prosecution and guidelines for identifying bias crimes. 

Vertical prosecution occurs when a single prosecutor handles the case all the way 
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through the process from screening, to filing, to trying the case. Finn urges 

prosecutors to take an active role in prosecuting hate crimes.   

Jenness and Grattet (2001) note the potential objections of prosecutors with 

regard to hate crime.  Concerns include greater evidentiary burdens, increased efforts 

to educate juries on hate crime law, more time and energy to prepare cases, as well as 

increased difficulty in proving a hate crime motivation when the perpetrators can 

usually be convicted for the underlying parallel crime. 

Several daily legal journals have published a handful of articles on 

prosecutors and hate crime, which range from a feature on a prosecutor with a passion 

for pursing hate crime cases (Harris, 1998) to an article reporting that a new hate 

crime law has serious flaws that make charging decisions problematic  (Pincus, 

2000).  Although there is little published information on prosecutors and hate crime, 

some organizations of prosecutors have created manuals to educate prosecutors about 

hate crimes and provide information on how to best prosecute them.  Two prominent 

references are Hate Crime:  A Prosecutor’s Guide (Devine, 1998) developed by the 

Cook County State’s Attorney office and A Local Prosecutor’s Guide for Responding 

to Hate Crimes (2000) published by the American Prosecutors Research Institute 

(APRI).  Both resources provide concise histories of hate crime and hate crime 

policy, case law, courtroom strategies and community relations.  However, it is the 

screening and charging sections that are of interest here.   
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Although it may seem obvious, the Cook County guide notes that the 

importance of examining the facts of the case because police officers often miss hate 

crimes.  Prosecutors are advised to personally interview all victims, witnesses, and 

offenders.  The Cook County guide lists eleven “textbook indicators of hate crime:” 

1) Did the offender use words, symbols or acts that are or may be offensive to an 

identifiable group?  2) Are the victim and offender members of different racial or 

ethnic groups?  If so, has there been past hostility or tension between these two 

groups?  Has the victim’s group been subject to prior criminal acts or harassment? 3) 

Is the victim the sole member of his or her group, or one of a small number of 

members, living or present in the neighborhood where the crime occurred? 4) Has the 

victim recently moved to the area in which the incident took place? 5) Does the 

incident appear to be timed to coincide with any holiday or observance of 

significance to a certain group or community, such as a religious holiday or ethnic 

celebration? 6) Has the victim or the victim group been involved in a recent public or 

political activity that makes the group a likely victim of hate-motivated violence?  7) 

Does the offender appear to belong to or does the manner of the commission of the 

crime appear to involve an organized hate group such as the Ku Klux Klan or a Neo-

Nazi organization?  When the offender is wearing clothing that indicates membership 

in such a group, the arresting agency should seize the clothing as evidence.  If the 

offender has tattoos indicating such an affiliation, photos of the tattoos should be 
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taken at the time of charging.  8) Does the defendant, in a post-arrest interview or in 

statements made before or during the commission of the crime, recognize the victim 

to be a member of a potential “target” group? 9) Has there been recent news coverage 

or media exposure of similar events? 10) Does the defendant have a prior history 

involving hate-motivated conduct? and 11) Is the attack particular vicious?  (1998, p. 

V-2).  The list is similar in number and content to the FBI (1999) list of fourteen 

guidelines used to classify hate crime motivation for data collection in accordance 

with the Hate Crime Statistics Act.   

 When weighing whether to charge a hate crime, the APRI (2000) notes three 

issues for the prosecutor to consider.  First, the prosecutor must consider federal, 

state, or local definitions of hate crimes and the presence of substantial bias motive.  

Second, a case-by-case analysis of the facts is required to determine whether or not 

the bias is substantial when concurrent or dual motives exist.  Third, a determination 

must be made on whether there is necessary proof to support a conviction beyond a 

reasonable doubt. 

 The guidelines state that if the burden of proof cannot be met, the case should 

not be filed as a hate crime.  There are cases where hate motivated crime cannot be 

proved, but a violation of criminal law exists.  Conversely, there are situations where 

bias motivation is present, but the incident does not rise to the level of a crime.  For 
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example, the offender may use language that is offensive to the victim, but this may 

not constitute a hate crime. 

 Both reports provide strategies and policies employed by various jurisdictions 

around the country.  As in Finn (1988), two strategies noted are special hate crime 

units or vertical prosecution.  The benefits of these two strategies include: expertise in 

identifying hate crimes, assurance of proper handling of hate crimes, continuity in 

case processing, and central point of contact for communities and victims. 

 Few data are available on the number of hate crime charges and successful 

prosecutions.  Several states require the collection of such data including California, 

Minnesota, and more recently, Texas.  In their review of the limited and preliminary 

data from California, Jenness and Grattet (2001) conclude that “although only a small 

portion of incidents produce convictions, when prosecutors do decide to file cases as 

hate crimes they are comparatively successful in obtaining convictions, often by 

guilty plea” (p. 151). The authors note that although hate crime charging and 

prosecution remain an “unsettled concept,” prosecutors are beginning to use the law 

more frequently and with some success. 

 Two unpublished studies on prosecutors and hate crime reveal some 

interesting dynamics in this nascent field.  King (2001) examined extra-legal factors 

that might impact whether or not a state has prosecuted a hate crime.  Only two 
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factors were significant predictors of hate crime prosecution:  the large size of a 

prosecutor’s office and the presence of a state Anti-Defamation League office. 

 The American Prosecutors Research Institute (APRI) conducted a national 

survey in 1995 to gather information about prosecutors’ experience with hate crime in 

order to identify needs and promote effective practices.  Although the response rate 

was low (24%) and the study remains unpublished, the results are important since so 

little work in this area has been conducted (APRI, 1998).  Of the responding offices, 

56% reported receiving reports of bias crime incidents from law enforcement, with 

larger offices being more likely to report bias crimes than smaller jurisdictions.  

Almost half (44%) of the offices reported some experience with prosecuting bias 

crime cases.  The conviction rate reported was above 90%.  Over half (64%) of 

respondents reported that criminal justice professionals in their area had received no 

specialized training regarding bias motivated crimes.  Most responding offices did not 

have either a special prosecution unit or specific prosecutors to handle bias crimes.  

The majority of offices (83%) did not have a written policy on how to handle bias 

cases.  Only one-third (36%) of the offices reported that bias cases were specifically 

identified in a case tracking system.  When asked which factors lead to their 

identification of a case as a bias crime, over 90% selected three factors:  offenders use 

of words, symbols or acts that may be offensive to an identifiable group, statements 

of witnesses, and statements of offenders after their arrest.  In sum, the study 
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provided much needed insight into the experiences and perceptions of prosecutors on 

the topic of bias crimes.  The researchers found that training material for prosecutors 

is needed as well as written policies on how to handle hate crime cases. 

Prosecutions of Hate Crime in Texas.  No statistics on hate crime prosecutions 

have been recorded in the state of Texas; however, the passage of the James Byrd Jr. 

Hate Crime Act in the 77th Legislative session mandates prosecutorial data collection 

in the future.  In an investigative report, the Dallas Morning News attempted to 

determine the number of hate crime prosecutions in Texas.  Reporters found that hate 

crimes were greatly underreported, with Austin police commander Gary Olfers 

stating, “I think it’s the number one underreported crime in the state” (Hoppe, 1999).  

Prosecutions were determined to be rare: 

 No records are kept on how often the enhancement penalty is employed 

 in court, but of the 2,744 hate crimes documented by police over seven 

 years, prosecutors’ estimates indicate that less than one-half of 1 percent are 

 actually tried using the hate-crime statute. (Hoppe, 1999) 

Reasons given for the lack of use include the underreporting of the crime by victims; 

police not labeling crimes as hate crime; the most violent felonies, first degree 

felonies, are exempt since there are no greater penalties than can be applied; almost 

70% of criminal cases in Texas are plea bargained; and motivation is often hard to 

prove (Hoppe, 1999).  Hate crime policy supporters quoted in the article speculate 

 
 
 
  

75



  

that not utilizing the law makes the law ineffective as both a deterrent and 

condemnation of intolerance.   

 A glimpse into prosecutors’ views on hate crime in Texas occurred in Harris 

County during the 2000 election for the position of District Attorney. At one forum, 

where four of the five Republican candidates were present, all candidates stated their 

opposition to hate crime laws, including enhanced penalties (Mason, 2000).  The 

article noted that such a stance is contradictory to the usual Republican stance of 

tougher sentences for offenders.  Candidate Rosenthal was quoted, “Virtually every 

crime we prosecute is now a hate crime.  I don’t think we need more hate crime laws.  

We should repeal the ones we have now” (p. 17A).  Candidate Lykos, a former judge, 

noted, “We don’t need to give the appellate courts any more excuses to reverse our 

convictions” (p. 17A).  Candidate Stafford noted that hate crimes laws are 

“fashionable” and warned that criminal law should not become too convoluted.  

Candidate Leitner also opposed new hate crime policy while noting that “no one” 

supports the current law.   

Conclusion 

The elements of prosecutorial decision-making are apparently complex and 

multi-factorial.  Convictability, downstream orientation, and reducing uncertainty 

have been identified as factors considered by prosecutors when making judgments on 

which cases to charge.  However, many other factors have also been identified in the 
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literature, such as victim credibility (often a result of stereotypical notions of credible 

victims), severity of crime, evidentiary factors, number of witnesses, adherence of 

case to the standard of a prototypical crime, stereotypes of victims and offenders, the 

nature of the assault, and organizational constraints such as caseloads and 

departmental policy.  Also, there is evidence that even though decision-making rules 

or patterns develop based on such factors, there are exceptions based on such 

disparate reasons as the “intuition” of the prosecutor or “likeablity” of the victim.   

 Clearly, easily quantifiable factors alone do not account for discretionary 

decisions.  Qualitative interviews and observations have identified nuances and 

exceptions that otherwise may be overlooked or unstated, such as discordant locales 

and looking for the ulterior motives of the victim.  Evidence indicates that what 

decision makers say effects their decisions may not be what actually effects their 

decisions. Also, although researchers have identified a multitude of factors that may 

be considered in decision making, other researchers find that decisions boil down to a 

few, simple factors.    

Added to this combination of factors that influence charging decisions are lists 

of “textbook indicators of hate crimes.” These motivational factors add another layer 

of complexity upon a prosecutor’s decision whether or not to charge a crime as a 

bias-motivated crime.  The burden on prosecutors is thus increased.  They must prove 

both that a crime was committed and that the crime was motivated by bias. Previously 

 
 
 
  

77



  

in Texas, the prosecutor had only to prove intent, not motivation, to secure a 

conviction.  In comparison to the better-developed template in sexual assault 

charging, the category of hate crime in Texas is relatively new and untested.  

Therefore, a shorthand or template in prosecutorial decision-making in hate crimes 

may not yet be reified. A limitation to the study described in this dissertation may be 

that prosecutors will be speaking from their beliefs or understanding of hate crime 

charging rather than their experience.  However, an advantage of conducting the 

research at this early stage is determining whether what prosecutors profess in their 

approach actually becomes their mode of operation.  Generally missing from the 

previous research are prosecutor’s own opinions about the laws they are enforcing, 

their political orientation, and their more general view of the nature of equality and 

social justice.  These factors are a consideration in this research study. 

 
 
 
  

78



  

CHAPTER 4 

  METHODOLOGY 

This dissertation research aspires to fill a gap in the literature and knowledge 

about hate crime policy and the decision making executed by prosecutors who 

implement hate crime laws in Texas.  Since there are no published research findings 

on the topic of prosecutors and hate crime policy in the legal or social science 

literature, research at this stage is exploratory in nature.  Since little is known about 

the prosecutorial use of hate crime policy and an in-depth understanding is desired, 

qualitative methods were determined to be a good fit for this project’s research 

design.  One of the primary reasons for conducting qualitative research is “to explore 

a topic about which little is known” (Padgett, 1998, p. 7, italics in original).  The 

research questions included:  What are prosecutorial opinions of hate crime policy in 

general, and the James Byrd Jr. Hate Crime Act, in particular? What factors enter into 

a prosecutor’s decision making process when deciding whether or not to add a hate 

crime enhancement? How is the new status category of gender viewed and 

understood by prosecutors?  And a broader question, what are the underlying 

processes that guide prosecutors’ work in the criminal justice system? 

Methodology and Method 

The methodology selected for its ability to answer these questions is grounded 

theory.  Grounded theory is a research methodology used for the purpose of deriving 
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theory from textual data that is systematically gathered and analyzed.  According to 

Strauss and Corbin, “theory denotes a set of well-developed categories (e.g. themes, 

concepts) that are systematically interrelated through statements of relationship to 

form a theoretical framework that explains some relevant social, psychological, 

educational, nursing, or other phenomenon” (p. 22, italics in the original).  Glaser 

(1978) notes, “The goal of grounded theory is to generate a theory that accounts for a 

pattern of behavior which is relevant and problematic for those involved” (p. 93). 

Although several of the research questions primarily call for conceptual description, 

the latter question demands a theoretical explanation for understanding prosecutorial 

processes as they administer justice more broadly.   

Sociologists Barney Glaser and Anselm Strauss developed the grounded 

theory methodology while researching dying in hospitals. Their methodology was 

first made public in their now-classic work, Awareness of Dying, published in 1967. 

Glaser’s approach was influenced by such disparate influences as quantitative 

methodology and qualitative math taught by Paul Lazarsfeld,  theory construction 

taught by Robert Merton, and explication de text taught at the University of Paris 

(Glaser, 1998). Strauss’s advanced degrees were obtained at the University of 

Chicago with its long history of qualitative research, where he was strongly 

influenced by interactionist and pragmatist writings (Strauss & Corbin, 1998).  

Unfortunately, Glaser and Strauss had an ideological parting of the ways.  It is 
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beyond the scope of this paper to describe the differences in Glaserian and Strassian 

perspectives on grounded theory, although such explications are detailed in Glaser 

(1992) and Rennie (1998).  It seems that some of the rift was generated by Strauss’s 

further elaboration of the method, in part to teach the methodology to a new 

generation of researchers, in a widely used text, Basics of Qualitative Research 

(Strauss & Corbin, 1998). Glaser’s objects to Strauss’s explication of methods, which 

he feels forces the data rather than allow it to emerge, producing “forced, full 

conceptual description” rather than theory (1992, p. 5).  Although this research drew 

on both approaches, Dr. Glaser acted as an occasional and informal consultant on this 

research and his books were frequently consulted (Glaser, 1978; 1992; 1996; 1998). 

Sampling and Respondents 

  Respondents were primarily district and county attorneys and their assistants 

who are currently practicing in the state of Texas.  The sampling frame generally 

consisted of those prosecutors listed in the 2001-2003 Directory of Texas Prosecutors 

and Staff as complied and published by the Texas District & County Attorneys 

Association (TDCAA) (2001).  There are 326 elected prosecutors and 2,600 assistants 

listed in the directory.  The sampling strategy at this stage sought “to capture depth 

and richness” (Padgett, 1998, p. 50).  A nonprobability sampling strategy was 

utilized. Purposive or judgmental sampling is based on the researcher’s judgment and 

the purpose of the study (Rubin & Babbie, 1997).  A key informant at the TDCAA 
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guided the selection of participants during early stages of the sampling and snowball 

sampling occurred in the later stages.  A few “cold calls” to prosecutors in the 

directory were made.  In this case, holding a prosecutorial position within a district or 

county attorney’s office qualified a participant for the study.  Because prosecutors 

were anticipated to be a difficult group to engage, having a name and introduction 

from another prosecutor was a helpful sampling strategy.  

Although the small sample size and sampling method precludes a claim of 

representativeness, a cross section of prosecutors was sought based on the following 

characteristics: race/ethnicity, gender, rural or urban status, and elected or assistant 

position.  Table 2 details a summary of the demographics of the sample.   

It would have been helpful to interview some gay and lesbian prosecutors as 

“sexual preference” is also a status category in the James Byrd, Jr. Hate Crime Act.  

However, the key informant was reluctant to provide those names, although he knew 

gay and lesbian prosecutors.  He cited safety and confidentiality concerns because he 

knew of no “out” prosecutors.  In the interest of safety and confidentiality, that line of 

questioning was not pursued.  When interviewing, the researcher did not ask 

prosecutors to identify their sexual orientation. 

Interviews were conducted with prosecutors in Texas only and occurred in the 

offices of each respondent (except for one interview that occurred in an employee 

lunch room) often in the county courthouse or adjacent criminal justice buildings.   
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Interviews occurred in multiple sites across the state ranging from the cities of Austin, 

Houston, Bryan, San Antonio, Brownsville, El Paso, plus several small rural cities 

that will not be named in order to maintain the confidentiality of the prosecutors in 

those small jurisdictions.  Interviews were conducted face-to-face with the doors of 

the offices most often closed to protect privacy. 

A total of sixteen prosecutors were interviewed for this study.  Two 

prosecutors were interviewed twice, resulting in a total number of eighteen 

prosecutorial interviews.  The two prosecutors were interviewed again because they 

had been interviewed early on in the process when the interviews focused on 

prosecutorial decision making in hate crime enhancements.  The researcher was 

interested in their views on the broader question of constructing justice, which was 

later determined to be the core category.  Therefore, they were interviewed again on 

that topic later in the research process.  Additionally, for the purpose of triangulation, 

one defense attorney was interviewed.  Therefore, there were seventeen study 

respondents (N=17) and a total of nineteen interviews (I = 19).   

Interviews were conducted until a point of saturation, that is, when no new 

information seemed to be emerging from the respondents (Corbin & Strauss, 1998).  

The initial projected goal for the number of interviews was between 12-14; so that 

goal was met.  Saturation on the descriptive details was quickly reached, maybe as 

soon as after ten interviews.  Prosecutors in this study seemed to think very similarly 
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and their answers were often echoes of previous respondents.  Interviewing continued 

beyond ten interviews in order to look for negative cases, seek out diversity among 

the participants, and then to narrow in and interview more selectively around the core 

categories that were identified during the process of theory development. 

 

Table 2: Demographic Characteristics of Prosecutors (N = 16) 

 
Age of Prosecutors 
 Mean    46.4  years 
 SD        8.6  years 
 Range              32-63 years 
 
Years of Prosecutorial Experience 
 Mean    14.6   years 
 SD        7.3   years 
 Range             1.5-27  years 
 
Ethnicity 
 African American      3  (19%) 
 Latino/a         3  (19%) 
 White    13  (62%) 
 
Gender 
 Female     8   (50%) 
 Male     8   (50%) 
 
Position 
 Elected District Attorney 6   (38%) 
 Assistant District Attorney 8   (50%) 
 Elected County Attorney 1   (  6%) 
 Prosecutor Advocate  1   ( 6%) 
_____________________________________________________________________ 
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An initial phone call was made to each potential participant and the research 

briefly described.  It was noted that the researcher was working on dissertation 

research at the University of Texas at Austin and was interested in learning more 

about prosecutors’ perspectives on hate crimes.  Usually the researcher mentioned the 

key informant or another prosecutor who led the researcher to this prosecutor. Most 

every prosecutor was interested and agreed to make an appointment for an interview.   

Only two prosecutors refused, an African American prosecutor stated she 

knew little about hate crimes cases and another prosecutor stated that he was “too 

busy” to be interviewed.  (However, his motives for refusal may have been otherwise 

as he had a hate crime case that was generating some heated interest in his county at 

the time.)  Many other prosecutors initially demurred; most often reporting little 

experience with hate crime cases. However, when the researcher noted that she was 

more interested in their perceptions of the law and how they might potentially react to 

considering a hate crime enhancement, all agreed with the two previous exceptions.   

Each participant was informed of the voluntary and confidential nature of the 

research.  Informed consent forms were presented to each participant.  The 

prosecutors tended to read the consent forms carefully and thoroughly before signing, 

often taking up to a full five minutes to read, consider, and sign.  The prosecutors 

seemed unfamiliar with an informed consent form and approached the document 

cautiously.  One junior prosecutor gained verbal permission from a supervisor before 
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signing.  Occasionally there was a voiced concern about being misquoted or having 

words taken out of context, but the confidential nature of the interviews reassured 

most prosecutors.  

Departmental IRB review and approval were gained for the exempt human 

subjects category and sent on to the Office of Research and Compliance for final 

review and approval.  An amendment was written and approved that expanded the 

number and types of interview participants in order to better theoretically sample, 

following where the developing theory was leading.  The defense attorney was the 

only respondent that ended up falling into this latter category. 

Data Collection 

The data were collected through qualitative interviews, which Padgett (1998) 

describes as a “goal-directed” conversation (p. 59).  The doctoral candidate conducted 

all of the interviews.  The research stance was that of an “uninformed learner” 

(Padgett, p. 60), projecting as neutral a stance as possible.  A semi-structured 

interview schedule was followed that asked about prosecutors’ perspectives on 

charging hate crime enhancements including the status category of gender. (See 

Appendices D and E).  The factors that may or may not influence their decisions were 

specifically asked about to elicit their opinions.  Probes were used as needed to clarify 

understanding and gain additional details.  Interviews lasted approximately one hour, 

with a range of 45 minutes to two hours.   
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Permission was sought to audiotape each interview.  Thirty percent of the 

respondents did not agree to be audio taped.  They seemed cautious about having 

their words taped.  This subgroup included both elected and assistant district 

attorneys.  When permission was not granted, the researcher took copious, 

handwritten field notes during the interview.  The prosecutors who were willing to be 

audio taped appeared to speak frankly about their work and their opinions.  Although 

the researcher cannot know for sure, it seemed that audio taping did not reduce the 

honesty or frankness with which the prosecutors spoke. The audio taping of 

interviews was discontinued as selective coding ensued, and as more attention was 

paid to the core categories and less detail was necessary.  In these cases, field notes 

were utilized instead of transcripts. 

Data Management and Analysis 

 Glaserian grounded theory methodology (1978) provides a systematic process 

for analyzing the data and this procedure was closely followed.  The major 

procedures are asking questions and making comparisons.  There are four stages to 

the constant comparative method: 1) comparing incidents applicable to each category; 

2) integrating categories and their properties, 3) delimiting the theory, and 4) writing 

the theory (Glaser and Strauss, 1967, p. 105).  The process includes two stages of 

coding, open coding and selective coding.  First, the data were analyzed line-by-line 

using an open coding process that allowed concepts to emerge by discovering their 
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properties and dimensions in the data. Glaser recommends asking a set of questions of 

the data:  What category does this incident indicate?  What is actually happening in 

the data?  What accounts for the basic problem and process?  The researcher focuses 

on patterns, rising above interesting description to conceptual codes.  Glaser 

recommends that researchers do their own coding and avoid computer programs that 

attempt to manage textual data.  One aim of open coding is to “fracture” the data into 

pieces that will be reassembled in a later process. 

During the open coding process, the researcher is also busy producing 

theoretical memos, which are “the theorizing write-up of ideas about codes and their 

relationships as they strike the analyst while coding” (Glaser, 1978, p. 83).  Glaser 

encourages the researcher to stop and memo whenever an idea is “sparked.”  The 

researcher dated, labeled, and wrote such memos whenever ideas occurred and 

linkages were made between concepts in a “memo fund.”  Among the memos were 

also notes reminding the researcher what areas to explore next and possible leads for 

theoretical sampling.  Although the codes are often based on description, the goal is 

to raise the descriptions to a theoretical level since the major objective is to generate 

substantive theory. 

Selective coding follows open coding and is a process where the analyst 

narrows the focus of the research by selecting a core category and begins to code in 

relation to that key variable.  The coding is limited to the core concept and the 
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variables that relate to the core concept.  Glaser recommends that the researcher 

consciously look for the core category throughout the coding process.  Glaser (1978) 

has many criteria for finding a core category, including:  1) It must be central and 

related to as many other categories as possible, 2) it must reoccur frequently in the 

data and be seen as a stable pattern; 3) it relates to the other categories, 4) due to its 

centrality, it takes more time to saturate this category; 5) it has clear and grabbing 

implications for formal theory; 6) it has considerable “carry through,” that is, 

relevance and explanatory power; and 7) it is completely variable (pp. 95-96). 

After approximately the first three interviews, several categories began to 

contend for the core category:  enforcing the law, doing justice, and strategizing to 

win.  Over time it became apparent that constructing justice was the core category  

and subsumed many of the other categories under it.  In hindsight, the researcher was 

a bit late to switch to selective coding, doing so around interview number twelve.  

In the midst of the research project, the researcher began to become aware that 

her three initial research questions asked for conceptual description rather than theory 

development.  For instance, reporting prosecutor’s opinions on hate crime law was 

primarily a descriptive endeavor.  The researcher realized that her project called for 

both sharing description and building theory.  Strauss and Corbin’s model (1998) is 

more amenable to this effort, a point often criticized by Glaser.  In contrast, Glaser 

urges researchers to stay away from reporting interesting description that can 
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potentially waylay theory development.  In the midst of the project, the researcher 

decided to continue on two levels.  That is, to first answer and present the descriptive 

research questions in a process the researcher tongue-in-cheek termed “grounded 

description,” which Glaser would term, often pejoratively, “conceptual description.”  

These descriptive findings were an important part of answering the research questions 

and filling a gap in the literature on prosecutors and hate crime policy.  These results 

are presented in Chapters 5 and 6.  Second, the researcher resolved to move beyond 

the description to attempt to develop substantive theory, presented in chapter 7. 

 Another process that occurs along with these other processes is theoretical 

coding.  Glaser (1978) defines theoretical coding as “conceptualizing how the 

substantive codes may relate to each other as hypotheses to be integrated into a 

theory” (p. 72).  These codes also emerge from the data and tend to weave the 

fractured open codes back together.  Often these theoretical constructs take on an 

identifiable form, which Glaser identifies as a coding family.  The families are 

diverse and overlap and include the Six C’s (causes, contexts, contingencies, 

consequences, covariances, and conditions), dimensions, degrees, processes, or 

models, to mention only a few (Glaser, 1978, pp. 73-82).  In developing the 

theoretical codes for this project, it became apparent that the developing theory was 

best articulated as a basic social process (BSP). Glaser (1978) defines BSP’s as 

“fundamental patterns in the organization of social behavior as it occurs over time” 
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(p. 106).   Criteria for BSP’s include having a minimum of at least two stages, 

processes must occur over time, change over time, and stages must be perceivable 

(Glaser, 1978, pp. 96-99).  In the course of the research, it became apparent that 

constructing justice was a basic social process with three, perceivable stages that will 

be explicated in Chapter Seven.  

 The final process in data analysis in a Glaserian grounded theory methodology 

is sorting the theoretical memos.  That is, the theoretical memos that have been 

written over the course of the study are separated into individual statements and then 

sorted into piles.  Since the sorting is of ideas rather than data, it is described as 

conceptual sorting.  Glaser recommends that the sorting be done by the researcher 

while noting that the grounded theory methodology is a “do-it-yourself” enterprise 

(Glaser, 1978, p. 116).  The categories and properties of the memos are sorted by 

similarities, connections, and conceptual orderings.  Such sorting often leads to more 

memoing as new connections and more ideas are often generated.  In this process the 

researcher separated the memos by physically sorting them into distinct piles by their 

category labels.  Theoretical memos that referred to multiple categories were copied 

and sorted into each relevant pile.   

 This is the point at which Glaser (1978) suggests that a literature review be 

conducted.  A prior literature is advised against for two primary reasons.  First, 

becoming familiar with the literature could bias the researcher who might find 
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categories emerging not from the data, but from the literature and “forcing them onto 

the data.”  Secondly, the researcher is never quite sure which literature will be 

appropriate, for the theory leads the literature rather than the literature leading the 

emerging theory.  In this instance, the theory led the researcher into the literature on 

postmodern theories of justice and what is being taught in the fields of law, criminal 

justice, and criminology.  The literature review conducted prior to the study, when the 

researcher more closely followed the methodology of Strauss and Corbin (1998), led 

the researcher to examine the prosecutorial decision making literature. The emerging 

theory from this dissertation resulted in an epistemological shift, leading the 

researcher to different literature with which to check the fit of, and expand the 

knowledge of, a postmodern perspective on justice. 

Strategies for Rigor   

As in all research, building rigor into the process was important.  Although 

Padgett (1998) notes that a number of qualitative researchers claim reliability and 

validity are irrelevant in qualitative research, this researcher sought to address these 

issues, albeit using different terminology and concepts. Glaser (1978) does not 

explicitly address rigor, seeming to imply that rigor is achieved if the method is 

carefully followed.  Glaser seems to view the biggest threat to rigor as a researcher 

who forces the theory on the data rather than allowing the theory to emerge from the 
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data.  Rather than talk about “rigor,” Glaser requires that grounded theory have fit, 

relevance, workability, and modifiability.  Each will be briefly described. 

By fit, Glaser (1978) means, “the categories must fit the data” and “data 

should not be forced or selected to fit pre-conceived or pre-existent categories or 

discarded in favor of keeping an extant theory intact” (p. 4).  Although the researcher 

in this study conducted a literature review prior to data collection and had some pre-

formed categories in mind after reading the literature, these were intentionally 

“bracketed.”  Padgett (1998) defines bracketing as “a conscientious (and constant) 

effort to suspend our assumptions, beliefs, and feelings in order to better understand 

the experience of our respondents” (p. 41).  The data were carefully coded so that the 

descriptive and theoretical findings emerged from the data rather than being forced on 

them.  This process can be followed in an audit trail where a reader could follow how 

the categories were first developed and then fit together. 

Glaser defines workability as the “theory should be able to explain what 

happened, predict what will happen, and interpret what is happening in an area of 

substantive concern” (p. 4).  This researcher believes that the theory that emerged 

from the data fit these criteria.  The theory predicts what happens if a case is 

ineligible for justice or if no justice agreement is achieved.   

Relevance is not achieved automatically, but occurs when the methods of 

grounded theory are rigorously followed.  When rigorously followed, what emerges is 
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most always relevant according to Glaser because the theory emerged from the data 

and therefore explain what is going on. 

The final factor, modifiability, is defined by Glaser as the need for the theory 

to always be able to evolve and change, especially “to help explain surprising or new 

variations” (p. 5).  This factor seems to be most applicable as new data emerge and to 

see how the theory can be modified to fit new understandings.  This criterion might 

be better assessed in the future than at the present moment. 

Glaser’s criteria for the rigor and validity grounded theory seem to flow from 

following the methodology carefully.  Perhaps the researcher is too biased and close 

to the project to make such an assessment, and maybe such subjective criteria should 

be assessed by critical readers of the study such as dissertation committee members 

and readers for peer-reviewed journals.  However, the researcher can attest to the fact 

that the guidelines for grounded theory data collection, analysis, and write up were 

closely followed in order to produce a theory that emerged from the data and thus 

epitomizes Glaser’s qualities of grounded theory. 

More concrete, and more helpful to this researcher, is a discussion of the 

specific methods that were incorporated into the study to increase the rigor and 

decrease the researcher’s and respondents’ biases.  These additional methods do not 

fall within Glaser’s methodology, but instead are incorporated from more generic 

qualitative methods.  Four methods of enhancing the rigor and trustworthiness of the 
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data were utilized as outlined by Padgett (1998): triangulation, member checking, 

peer debriefing and support, and establishing an audit trail.   

Padgett (1998) notes the roots of triangulation as a navigational concept and 

defines the term as referring to “using two or more sources to achieve a 

comprehensive picture of a fixed point of reference” (p. 96). Although the purpose of 

the study was to determine the prosecutor’s perspective, one defense attorney was 

interviewed to gain an alternative perspective from the other side of the courtroom.  

The interview proved to be a helpful counterbalance to the prosecutorial perspective.  

In retrospect, perhaps more such interviews should have been conducted. 

Member checking means periodically going back into the field and checking 

with respondents for verification of coding decisions and interpretations.  As the 

study progressed and the researcher began to develop theoretical codes and identify 

basic social processes, the developing charts and diagrams were taken back into the 

field for verification by respondents.  This proved a very valuable exercise.  For 

instance, a prosecutor reviewed the flow chart depicting the decision making process 

when considering a hate crime enhancement.  He suggested changes in the 

chronological order of events and the chart was revised based upon his 

recommendations.  Other prosecutors were able to correct or confirm other 

interpretations the researcher was making of the data. This process was very valuable 

and increases both the rigor of the study and the validity of the results. 
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  Leaving an audit trail for possible later impartial review was accomplished 

by documentation of journal and memo notes, raw data transcripts, diagrams, and 

coding and analytical decisions.  All documentation was kept as diagrams were 

revised and re-ordered (See Appendix I).  Padgett (1998) notes that leaving an audit 

trail is less conducive to exact replication, and more conducive to reproducibility, that 

is, another researcher could reproduce the study and verify the findings. The 

importance of the audit trail in this study is that it establishes the emergence of both 

descriptive and theoretical categories from the data. 

Peer support and debriefing also can increase the rigor of a study.  Not only 

did peer discussions provide emotional support during an often-arduous process, peer 

support and debriefing can help the researcher guard against bias and keep the 

researcher honest (cited in Padgett, 1998).  Padgett notes that this strategy can also 

have risks, such as “group think,” forced conformity, or by becoming hypercritical.  

Glaser (1978) also takes a cautious approach to sharing findings believing that it can 

deplete energy from researchers as they begin to describe interesting findings and 

move them away from theory development.  Glaser suggests researchers keep their 

work to themselves initially to prevent others from forcing their concepts on the data.  

This researcher tried to walk between these two perspectives by initially 

keeping the data, emerging concepts, and interesting incidents to herself to avoid 

some of the mentioned threats.   However, as ideas began to emerge or frustrations 
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arose, the researcher consulted the dissertation committee members, Dr. Barney 

Glaser, and another social work colleague who had just successfully defended a 

grounded theory dissertation.  This was in addition to regularly scheduled meetings 

with the dissertation chair, who was monitoring progress and offering feedback and 

suggestions.  The researcher also attended a grounded theory trouble-shooting 

seminar in Houston, Texas where Dr. Glaser discussed his methodology and provided 

individual feedback to participants.   

The greatest help seemed to come from those that knew the method and 

understood how frustrating and worrisome the process can be when nothing clear 

seems to be emerging.  At those times it seems that the researcher is most susceptible 

to forcing the data in attempt to make some sense of the data.  Persons who have gone 

through the process themselves can be most encouraging at this time by expressing 

empathy for the researcher’s dilemma, while also encouraging the researcher to keep 

interviewing, coding, constantly comparing, and memoing.  Such support was 

invaluable and kept the research on track and the method closely followed. 

Addressing Potential Bias 

  Threats to trustworthiness and credibility in research often involve concerns 

about respondents or researcher’s bias.   The respondents’ bias was addressed by 

assuring them of the confidentiality of their interviews and being agreeable to taking 

notes rather than audiotape the interview if they preferred.  Since the prosecutors 
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were in powerful positions and often-elected positions, frank responses could be 

viewed as risky.  Also, in such a position, Glaser (1998) is concerned that the data 

may be more “properline” data than baseline, that is, the respondents tell the 

researcher what they think the researcher wants to hear.  However, with the 

assurances of confidentiality, the researcher felt that the respondents were very open, 

honest, and committed to detailing their jobs and decision making processes to the 

best of their ability.  Some related concerns are raised in the limitations section. 

 It has become a familiar, if not required, task (Padgett, 1998) within 

qualitative research for a researcher to identify her or his standpoint in order for the 

reader to assess the researcher’s perspective and potential bias in relation to their 

topic, methodology, and research participants.   I will do so knowing that this 

disclosure may be welcomed by qualitative researchers while possibly making 

quantitative researchers a bit uncomfortable.  Readers will note the switch from an 

objective third person “researcher’ to the first person “I” in order to facilitate the flow 

and readability of this section. 

 In this case the researcher is a 44-year old white, middle-class woman.  I 

identify as a feminist, social worker, and activist.  I am a proponent of queer theory 

and relate to the notion of fluid sexual identities, although society would easily label 

me a heterosexual woman.  My areas of interest are women’s issues in general, and 

more specifically, violence against women at the policy level.  I have always been 
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interested in how people are classified and labeled, both by themselves and by others.  

I have long been interested in issues of violence, most specifically sexual assault and 

domestic violence. 

 I came to the topic of hate crime through the avenue of violence against 

women.  As an avid consumer of the daily newspaper, I wondered at the inclusion of 

gender as a status category in proposed state and federal hate crime laws.  I must 

admit to feeling a bit embarrassed to being a so-called “expert” on violence against 

women and not knowing what gender-biased violence might mean.  Was the 

application of the hate crime paradigm to violence against women suggesting that 

rape and domestic violence were hate crimes?  I asked other feminist friends and was 

surprised when they were not familiar with the links between hate crime and violence 

against women either.  This question (and admittedly my feelings of insecurity that I 

didn’t know what I felt I should know) led me to the field of hate crimes.  However, 

upon entering the domain of hate crime policy through this backdoor entrance of 

violence against women, I grew increasingly interested in the complexity of the 

construction of hate crimes as a social problem.  I was greatly influenced by the work 

of Dr. Valerie Jenness (Jenness & Broad, 1997; Jenness & Grattet, 2001). 

 What once was an attempt to answer a question about gender and hate crimes 

grew into my dissertation work.  The hate crime policy and research domain is fairly 

new; so many questions could be asked and answered to fill in gaps in knowledge.  
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However, as more and more states came to pass hate crime laws, it seemed important 

to monitor the policy to see how it was being implemented.  Several studies had been 

published on how police departments had been interpreting and implementing the 

law, but no studies had been published about how prosecutors viewed the law and 

planned to implement it.  Living in Texas, where the horrific murder of James Byrd 

Jr. had taken place in 1998 and the contentious James Byrd Jr. Hate Crime Act had 

been subsequently passed in 2001 by the Texas Legislature, seemed to provide a rich 

environment for asking these questions.  This is how a feminist social worker, 

primarily interested in violence against women, came to travel the state asking 

prosecutors about their opinions of the new law and their plans for implementation.  

Although my original interest was in gender-biased hate crime, I expanded my focus 

to include all hate crimes since so little was known about this topic. 

 I must also position myself in relation to the issue of hate crimes.  I came into 

the topic firmly supporting hate crime policy.  I had submitted both editorials and 

committee testimony in support of the adoption of the James Byrd Jr. Hate Crime 

Act. Supporting hate crime policy seemed congruent with a social work ethic of 

social justice and care for marginalized populations.  Although I still support the 

passage and enforcement of hate crime policy, I have become much more aware of 

the complexities of the issue and why some might not find it a useful policy. 
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 With regard to including a research question about gender as a status category, 

that clearly come from my identity as a radical feminist and my interest in violence 

against women.  I have published on the topic (McPhail, 2002) and believe that 

violence against women fits within the hate crime paradigm.  Glaser notes the 

importance of a variable earning its way into the theory.  In this case, my position as 

a feminist forced the variable into the study.  It would not have appeared otherwise as 

only one prosecutor brought up the topic of gender during the course of the 

interviews. 

 Although I was a bit uneasy about researching an area about which I was not 

familiar, that is, the criminal justice system, at times my “outsider status” served me 

well.  That is, I did not enter into the field with a lot of preconceptions.  I had some 

knowledge in my head from the literature, but it was tentative and limited.  Bringing 

in an open mind and curious stance, without a lot of preconceived notions or 

experience was actually helpful.  However, later my outsider status became a 

hindrance as my limited understanding of the criminal justice system restricted my 

ability to make both recommendations and interpretations.  This led to asking 

additional people within the legal field to read portions of the dissertation and offer 

feedback. 

 Another important consideration in qualitative research in the researcher’s 

stance toward the study’s participants.  Padgett (1998) describes a continuum of 
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relationship from detachment to engaging in relationships with participants, often as a 

participatory researcher.  Many feminist models fall on the side of the continuum that 

are more relational and participatory.  However, although I identify as a feminist, I 

took a rather detached and objective stance toward research participants.  Besides 

speaking several times with a key informant to assist me in entering the field and 

member checking to verify my understanding of the processes prosecutors were 

relating, I did not engage prosecutors as research consultants or active participants.  I 

engaged them as one professional to another, maintaining a rather detached and 

objective (although friendly) stance, that is, an interested and curious observer who 

wished to know about their perceptions of their world.  Other than a few moments of 

idle banter to break the ice, the interviews were very focused and task-oriented.  On 

one hand this was a part of my respect for understanding that these were busy and 

powerful people, and on another level this may have been my way of feeling 

comfortable interacting with these busy and powerful people.  Several prosecutors 

expressed an interest in reading my work and my conclusions, and I will honor those 

requests.   

 I will relate a story about my introduction to prosecutors that is both amusing 

and telling, for it describes my initial feelings about interviewing prosecutors and 

how that changed upon my first encounters with prosecutors.  I must admit being a bit 

intimidated when my research led me to decide to interview prosecutors.  Being a 
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social worker and feminist, my world and work is often limited to working with 

women, often outside of traditional structures, often victim-survivors of male 

perpetrated violence and in the non-profit world.  The thought of interviewing 

attorneys in the criminal justice system actually had me a bit worried.  I viewed these 

people as distant and powerful, operating in a system that I found mysterious and 

complex.  I was also acutely aware of my “student” status, although a doctoral 

candidate, conducting my first piece of research.  I also was aware of my bias that 

caused me to distrust the criminal justice system since many women I have 

previously worked with have not found justice within the constraints of the system. 

 Within this context, I attended the conference that the Texas District & 

County Attorneys Association (TDCAA) holds after each legislative session to 

instruct prosecutors about the changes in the law that occurred during the session.  

Hundreds of prosecutors from across the state attend, and since one of the topics to be 

covered included hate crimes, I asked and gained permission to attend.  I was a bit 

nervous about being around so many prosecutors.  I dressed carefully for the event, 

shedding my causal student clothes for business dress, including the dreaded 

pantyhose.  However, when I entered the convention center in Galveston, Texas I was 

amazed to see the majority of prosecutors attired in the official shirt of the 

conference, a brightly patterned Hawaiian-themed shirt, often accompanied by shorts 

and sandals.  The conversations at the particular table where I sat revolved around 
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who drank what last night and who may have slept with whom.  This was my 

introduction to prosecutors and my awe and slightly intimidated stance faded as I 

began to see them as “just folks,” who tended to both work and play hard. 

 I might also note that my initial distrust of prosecutors and the work they do 

changed during the course of speaking with so many of them.  In fact, I worried at 

times that I had actually “gone native” and was seeing their perspective too much, 

quite a change for someone who came in with a stance firmly supporting hate crimes 

and concerned about the potential bias of the justice system. I came to greatly admire 

the prosecutors for the work they did, often requiring long hours at low pay.  They 

exhibited integrity and competence, doing work they greatly believed in.  They saw 

themselves as seekers of justice, “wearing white hats” and being major players in the 

fight of good against evil.  I walked away feeling great respect for the people I 

interviewed, although I did not always share their worldview. 
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CHAPTER FIVE 

 PROSECUTORIAL DECSIONMAKING AND HATE CRIME ENHANCEMENTS 

 

Conceptual Description 

This chapter addresses two of the original research questions that guided this 

study:  1) what do prosecutors think of the new hate crime policy in Texas? and 2) 

what are the factors that go into making a decision about whether or not a hate crime 

enhancement should be added to the underlying charge when bias motivation is 

suspected?  The following chapter, Chapter 6, will answer a third research question, 

that is, what do prosecutors think about the new status category of gender in the law?  

Chapter 7 will present the grounded theory of constructing justice.  

   This chapter will first present some contextual notes to provide some 

relevant background information.  The next section answers the question on 

prosecutorial opinions.  The answer to this question is summarized in a typology of 

four categorical stances of prosecutors. The next section is a detailed summary of 

how prosecutors make decisions regarding whether or not to charge a hate crime 

enhancement.  The process involves not only what factors prosecutors take into 

account, but also other factors they deny being influential, termed extralegal factors.   
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Providing Context 

 Before discussing the descriptive findings, it may be helpful to provide a 

context for the research.  Although this context is partly presented in the first three 

chapters of the dissertation, several other important contextual pieces arose from the 

interviews with prosecutors.  Hate crime policies provide protective measures to 

certain status categories in our society based on race, religion, gender, and sexual 

orientation.  In American society today, these identities remain hotly contested.  

Similar to such issues as abortion and gun control, hate crimes and hate crime policy 

are “hot-button” issues that give rise to passionate debates.  The topic taps into deep 

values and meanings that remain highly contested in our society.  Issues of race, 

religion, sexual orientation and gender continue to be debated and remain unresolved.  

These characteristics are foundational to the issue that legislators’ grappled with and 

with passage of the James Byrd Jr. Hate Crime Act now fall to the state’s prosecutors 

to enforce. 

          The second contextual note is that hate crimes are a low priority as reported by 

a majority of the prosecutors interviewed.  This low priority seems directly related to 

a relatively low incidence of reported hate crimes in the state.  Although most 

prosecutors would agree that even one hate crime in the state is too much, when 

compared to many other crimes that are prosecuted, hate crimes are rarely reported to 

police and then brought to the attention of prosecutors.  It is important to note that 
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although the topic was a priority for the researcher, it was not for prosecutors.  In fact, 

the majority of prosecutors had the criminal code open to the hate crimes statute when 

the researcher entered the office for the interview, and prosecutors reported studying 

the statute in order to prepare for the interview. Since they rarely saw hate crime 

cases, most were unfamiliar with the details of the law.  For instance, in one 

jurisdiction the top priorities reported by the elected district attorney were “violent 

criminals, habitual criminals, and major drug offenders” and in another jurisdiction a 

high level prosecutor noted that the top three offenses were “driving while intoxicated 

(DWI), intoxication assault, and intoxication manslaughter” based on the frequency 

these cases occurred in the prosecutor’s caseload.  

 Although on average 300 hate crimes are reported to law enforcement in 

Texas each year (TDPS, 2000), it is unknown how many of these crimes are solved, 

how many are referred to prosecutors, or what is the final disposition of each case.  It 

may be stating the obvious, but in order for prosecutors to make a charging decision, 

the crime must be allegedly solved and suspects identified.  In many of the cases 

reported to the police, perpetrators are not apprehended, and therefore, the case never 

comes to the attention of prosecutors.  How many cases actually reach a prosecutor’s 

desk is unknown and is part of the new record keeping mandate in the James Byrd, Jr. 

Hate Crime Act. 
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Partly related to the above circumstances, most of the prosecutors interviewed 

for this work had never added a hate crime enhancement to a case or tried a hate 

crime case.  Only two prosecutors had ever added a hate crime enhancement and 

actually tried the cases.  In one of these cases a hate crime finding was successfully 

affirmed, in the other case the defendant accepted a plea agreement mid-trial.  One 

prosecutor in the study had successfully tried a hate motivated murder case, but an 

enhancement was not added since it was a capital case.  Many other prosecutors had 

considered cases for a hate crime enhancement while ultimately deciding not to add 

the enhancement as later detailed in the hate crime decision making process. Or if 

they had not personally made a decision about adding a hate crime enhancement, 

prosecutors related cases in their offices that had been considered for a hate crime 

enhancement by other prosecutors.  In one case the hate crime enhancement had been 

mentioned as a plea incentive.  Only 2-3 of the prosecutors had never personally 

considered a hate crime enhancement or had one considered in their office.   

Discussion of cases within and between counties seemed commonplace.  (See 

Appendix A for a list of cases prosecutors mentioned in screening for hate crime 

enhancements).  Therefore, many of the interviews were discussions on how the 

prosecutors would hypothetically act if confronted with a case in which a bias 

motivation might be a factor. 
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One distinction that appeared in this work is the difference between career and 

“stepping-stone” prosecutors.  Career prosecutors work or plan to work as prosecutors 

for the majority of their careers.  “Stepping-stone” prosecutors are those attorneys 

who come into the field for a limited period of time to gain trial experience, and then 

move on to more lucrative private sector jobs.  For the most part, research 

respondents identified themselves by word or experience as career prosecutors.   

Prosecutorial Opinions of Hate Crime Policy 

          The prosecutors were very forthright about their opinions of hate crime policy 

in general, and the James Byrd, Jr. Hate Crime Act (2001) in particular.  Early on, 

one prosecutor talked about a metaphorical “toolbox” that prosecutors use that is 

comprised of the Texas penal code.  Although the legislators are the ones who craft 

the tools and place them in the prosecutors’ toolbox, it is the prosecutors who actually 

use them to enforce the law.  Prosecutors have many opinions about not only the hate 

crime law, but also how such a “tool” gets placed in “their” toolbox.  These 

discussions lead not only to their opinions of the hate crime law, but also reflect a 

larger tension between a distinction the prosecutors make, between the political 

processes of the legislature and the theoretical apolitical nature of the prosecutor’s 

role.  

 Prosecutorial opinions on the hate crime law run the gamut of enthusiastic 

support to grumpy opposition, seemingly a microcosm of American societal opinions.  
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To organize their responses for better understanding and description, a typology of 

prosecutors was constructed.  Glaser (1978) notes that typologies can be constructed 

from two different, and oppositional, processes.  The first process is one of reduction, 

that is, moving from the criteria to a typology.  The other process is one of 

substruction, moving from the typology to the criteria.  The latter process “reverses 

the normal reduction process, by looking for the implicit criteria from which a 

typology had been unawarely constructed” (p. 66). 

 Both processes were attempted in the process of constructing a typology.  In 

the reduction process, many variables such as age, experience, personal identity, 

rural/urban locality, use of the hate crime enhancement, and other factors were 

unsuccessfully tried in order to develop a typology which depicted prosecutorial 

opinions of hate crime policy.  After this attempt proved unsuccessful, the 

substruction method was tried.  That is, the researcher grouped the prosecutors into 

categories according to their stated opinions of hate crime policy.  This was rather 

easily accomplished as some prosecutors were enthusiastic about the hate crime 

policy, others were neutrally disposed, and still others adamantly opposed.  Then 

criteria were explicated that seemed to distinguish between groups of prosecutors 

separated by attitudes. 

Glaser (1978) notes that typologies are based on differentiating criteria.  In 

this particular typology, the categories are more representative of a continuous 
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variable rather than a dichotomous variable.  That is, the prosecutors would probably 

fall along a range of opinions rather than one of two discrete camps as explicated 

here.  The artificially determined dichotomous variables are proposed for ease of 

description.  However, if the prosecutors in each category were forced to make a 

choice between the two categories, the researcher believes they would fall into their 

assigned category.  As a caution, Glaser notes the importance of earned rather than 

received distinctions.  In this study the distinctions emerged from the data. 

The typology is presented in Figure 1 and described below.  Although 

qualitative projects tend to avoid quantification, Padgett (1998) notes that at times it 

can be helpful in qualitative research projects to use percentages to report findings.  

Although the small sample size and nonrepresentativeness of the sample can make 

reporting percentages troublesome, the benefits in this instance seem to outweigh the 

costs.   The percentage of prosecutors in each category is thus noted to enable the 

reader to gain a greater understanding of the range and proportion of prosecutorial 

attitudes. 

Typology Dimensions 
 
 The distinctions on which the typology is based are the dimensions of  

1) prosecutorial perspectives toward the law in general and 2)  prosecutorial 

perception of the legislative intent of the James Byrd Jr. Hate Crime Act, in 

particular.  For the most part, prosecutors attempt to approach each case in a very 
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objective manner based on the laws of the land.  That is, they are looking at what the 

law says, the facts of a case, and their ability to surmount the burden of proof.  Larger 

social issues of justice, equality, or historic discrimination are pushed into the 

background as the foreground is consumed by the fact situation on a case-by-case 

basis.  This seems to be the perspective of most all prosecutors interviewed.  Black’s 

Law Dictionary defines “substantial justice” as “justice fairly administered according 

to the rules of substantive law” (Garner, 2001, p. 390).  This perspective seems to 

describe all of the prosecutors interviewed. However, several prosecutors start with 
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Figure 1. Typology of Prosecutorial Opinions of Hate Crime 
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a substantial justice outlook and seem to add another dimension to constructing 

justice.  That is, some prosecutors’ seem to exemplify “social justice” which Black’s 

Law Dictionary defines as “justice that conforms to a moral principle, such as that all 

people are equal” (Garner, 2001, p. 390).  The group of prosecutors that exemplified a 

social justice perspective appear to view their job as more than enforcing the law, but 

also as a way to right historic wrongs.  They look at a case within the context of 

larger historic issues such as ending the oppression and discrimination of targeted 

populations. 

 The second dimension upon which the typology is based is the prosecutor’s 

focus on the perception of the legislative intent behind hate crime legislation.  Many 

prosecutors saw the policy as a way to protect persons who had been victimized due 

to bias or prejudice.  However, other prosecutors were more cynical in their beliefs 

about legislative intent and attributed the motives to special interest legislation, that 

is, “politically correct” legislation undertaken by legislators to please special interest 

groups among their constituencies.  Although the hate crime law can be viewed as 

providing both special protections and benefiting special interests, the prosecutors 

were typed by which category received their primary attention.  This two-by-two 

typology produces four categories of prosecutors, distinguished by their opinions of 

hate crime policy. 
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Enthusiastic Supporters 

A small group of prosecutors are enthusiastic supporters of the hate crime 

law.  They embody more of a social justice orientation to the law as well as a belief 

that hate crime policy represents special protections for historically marginalized 

peoples.  They think it is important that the law sends a message to the community 

about what is tolerated in society and what is not.  One prosecutor in particular 

thought the message needed to be sent to two different communities:  1) The potential 

perpetrators in order to deter them from similar acts and 2) The victim’s community 

so they would know that they are valued members of society and that hateful conduct 

against them and their community would not be tolerated.  This particular prosecutor 

is also working with legislators to strengthen the James Byrd Jr. Hate Crime Act in 

order to make it more useful to prosecutors.  This prosecutor’s attitude seemed to 

stem from multiple sources including a strong family belief in the inherent dignity 

and worth of all people and a previous career in which close relationships to young 

men of color were developed. 

Another prosecutor in this group was adamant in her support for the law and 

was the only self-identified “liberal” among all of the prosecutors interviewed. In 

fact, her social justice orientation was marked and broad, including rights and 

protections for animals.  She stated: 

 As a society we need to make a stand and say we will not tolerate 
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 this kind of conduct because, and I don’t know who said it, we are  

            judged by what we condone not by what we condemn.  

A third prosecutor in this group looked at hate crime largely through her lens as an 

African American woman.  She, too, noted the importance of sending a message to 

society that bigotry will no longer be tolerated in this society. She cited this country’s 

history where a white man, with impunity and without consequences, could kill a 

black man and that “our lives were not valued.”  She enthusiastically supports hate 

crime legislation and looks forward to an opportunity to utilize the enhancement. 

This enthusiastic supporters group was composed of three prosecutors (19%).  

They believed that crime committed due to hate motives is more egregious and 

harmful than other types of crime.  They all mentioned the importance of hate crime 

enhancements in sending a message to society and righting past discriminatory 

wrongs. 

Neutral Supporters 

The second, and largest (56%), group of prosecutors believed the hate crime 

law was a helpful policy, but of limited use, constituting a neutral supporters 

category. Although they acknowledged that the law was put in their toolbox for the 

protection of historically marginalized people, they approached hate crime cases in an 

objective, legal manner as in any other case before them.  The prosecutors in this 

group seemed to accept this tool’s placement in their toolbox by the legislature, and 
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felt it was helpful, but did not see themselves using it often.  Demographically this 

group was a mix of both white prosecutors and prosecutors of color, women and men, 

with a wide range of ages represented. 

In sum, this group accepted the hate crime tool in their box, but had no special 

passion about how just a tool might right historical wrongs.  They were neutral in 

their support of the law, and pragmatic in their application of it.  They focused on the 

utility of the tool to them as prosecutors, noting some limitations, but expressed 

willingness to use it “if the facts are there.”  Their primary focus seemed to be on 

enforcing the law rather than sending a message, although generally they noted the 

utility of a hate crime finding as a deterrent to potential perpetrators. 

Conflicted Opposition 

One prosecutor seems to be in a category by himself (6%) as he was the only 

one who seemed to typify a conflicted opposition to hate crime policy.  Although he 

was very legalistic in his approach to the law, he exhibited a special passion for social 

justice.  However, he noted that he disliked drawing distinctions between people in 

the application of the law, whether this was used either for or against someone’s 

benefit.  He viewed the hate crime law to be the result of special interest legislation 

and identified himself as politically conservative.  He noted that only “white men” 

were left out of the special protections provided in hate crime law and he is a white a 
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man.  This mix of ideologies left him “conflicted” about hate crime policy as 

demonstrated in this quote: 

My personal opinion is conflicted.  I really do believe that when we continue 

to craft laws that highlight distinctions between us that we are headed in the 

wrong direction.  I am uncomfortable with having justice meted out based  

on the color of someone’s skin or religion.  And I think in a perfect world, of  

course we don’t live in a perfect world, that would not be necessary, in fact 

that would be unethical.  But on the other hand, nothing angers me more, 

nothing viscerally effects me more, other than something like a rape, than the 

idea that someone targeting somebody else violently out of hatred, hatred for 

their religion, because somebody is a different race.  I can’t even watch 

movies like Mississippi Burning, they anger me so much.  And from that 

perspective, I am willing to take whatever tools the legislature wants to give 

me, and use them, against people who commit hate crimes.   

This prosecutor seemed to be caught between his passion for social justice and his 

dislike of making distinctions between people.  He saw the hate crime law as 

“political,” giving benefits to some (women and people of color) and not others 

(white men).  His ideological conflict is clearly expressed. 
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Ideological Opposition 

This category characterizes the feelings of several prosecutors (19%) who 

were more adamant in their opposition to the hate crime law.  These prosecutors were 

apt to be unhappy with the law seeing it as politically motivated by the legislature 

with little utility and application for the prosecutor.  As one prosecutor stated, “By 

and large it is mostly a political correctness law, mostly a feel good law.”   These 

prosecutors believe the law creates a hierarchy of victims and needlessly imposes 

distinctions between people.   These prosecutors are more likely to think that crime 

motivated by hate is no worse than crime motivated by greed, jealousy, or any other 

number of motives.   This group speaks the “all crime is hate crime” mantra.  This 

group is less likely to focus on the special protections that the law provides for 

historically marginalized people and more likely to focus on groups the law does not 

cover.   For instance, one prosecutor was a child advocate and felt this law had 

nothing to offer the vulnerable class of children.  This group seemed to feel that the 

law made for good politics, but poor law.  This group also appeared a bit more 

territorial about the criminal code and expressed more tensions with the legislators 

adding to the code for their perceived political purposes.  The prosecutors in this 

group were two men and one woman, all white. 

Connection Between Attitudes and Charging Decisions   

The difficult connection to make is understanding how an individual 
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prosecutor’s opinion of hate crime law is connected with his or her use of the law in 

charging decisions.  This connection between opinions and behavior is frequently 

debated in the social sciences and provides an interesting point of discussion in the 

current study.  One prosecutor who was in the enthusiastic supporter category had 

indeed successfully prosecuted a case using the hate crime enhancement.  The single 

conflicted opposition prosecutor did not like the fact that the law made categories and 

distinctions between people, but was willing to use the charge if the evidence was 

there, and in fact, expressed an eagerness to have the opportunity to prosecute such a 

case.  A prosecutor who was in the least favorably inclined category, ideological 

opposition, had also used the hate crime enhancement in a case that was later plead 

out during the trial. Also, interesting to note is the words of a prosecutor who really 

opposed hate crime legislation from an ideological position.  He was the prosecutor 

who called it a “feel-good, political correctness law.”  But when asked if that would 

preclude him from using it, he said: 

 If I can be politically correct and gain an advantage in a jury case I will do it, 

 but if I have to lose an advantage and/or weaken my chances at a jury case to 

           be politically correct, I am going to reject political correctness.   

This link between opinions and charging decisions is not clear.  For the most 

part it appears that prosecutors will put aside their personal feelings and attitudes to 

do what is necessary to hold the guilty accountable.  This topic will continue under 
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the discussion of extralegal factors since personal views is one of the extralegal 

factors that prosecutors adamantly deny affects their charging decisions. 

Prosecutorial  Decision Making in Considering Hate Crime Enhancements 

 The conceptual description of the decision making process of prosecutors 

when considering adding a hate crime enhancement can be stated in a single sentence: 

Prosecutors in Texas are seeking justice and enforcing the law by employing a 

standard decision making process when deciding whether or not to charge a hate 

crime enhancement while denying or minimizing the influence of extralegal factors.   

Each of these concepts will be elaborated.  

 All sixteen prosecutors, both male and female, from different ethnicities, in 

various cities around the state, tend to speak of their jobs with a single voice.  Time 

after time prosecutors spoke of “seeking justice,” “enforcing the law,” and “doing the 

right thing.”  Prosecutors saw themselves as prosecuting the guilty in service to the 

victim, the victim’s family, and the community at large. 

 Prosecutors often saw this as part of a bigger battle of good against evil. 

Although they usually prefaced their remarks with a self-depreciating statement 

(“This sounds hokey”) many saw their work as casting them into “a hero” role, 

wearing “the white hat” or being “a knight in shining armor.”  Several spoke of their 

work as “a calling” and a commitment to doing justice.  They frequently quoted the 
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oath of office they take to “seek justice.”  The prosecutors were quite adamant on this 

point. 

Outlining the Standardized Decision making Process 

 After talking to many prosecutors, it quickly became evident that prosecutors 

from around the state use a fairly standard decision-making process to decide whether 

or not to add a hate crime enhancement.  In fact, it is a similar process, with a few 

specifications, that they use in all charging decisions.  On one level it is a very 

general process that many laypersons might use in their own decision making 

processes, that is, weighing the strength of the evidence, assessing the costs and 

benefits of each decision, and utilizing strategies to minimize the risk inherent in the 

decision.  However, the particular factors involved make the decision making process 

unique to prosecutors who are deciding whether or not to add a hate crime 

enhancement.  Figure 2 outlines the five-step process in the chronological order in 

which it occurs.    

Step 1: Assessing the underlying crime with regard to the law, burden of 

proof,  and facts of the case.  The prosecutors begin by knowing the law, that is, what 

is written down in the Texas Penal Code determines what is legal behavior and what 

is not.  They examine each case to determine whether or not a law is broken, and 

therefore, what can be charged.  
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Next, the most common phrases used by prosecutors are “the facts of the 

case” or “fact situation.”  Prosecutors view each case on a case-by-case basis 

emphasizing that each case is unique and individual.  Prosecutors first look at the 

facts of the case to understand the situation and begin to assess the strength of the 

evidence.  One prosecutor spoke of being “driven by the facts.”  The prosecutors look 

at the crime itself.  They look at the defendant’s criminal history to get some idea of 

what this person is like and of what they are capable.  They are looking for witnesses, 

but especially “believable” witnesses.  It seems not enough that the witness is telling 
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the truth, but they must be able to convince the jury that they are telling the truth.  

The prosecutors look at the prior relationship between the victim and perpetrator, 

which if present, tends to complicate the case and make assessments more difficult.  

The prosecutors also anticipate how the facts will play out in front of a jury and 

perhaps what the defense might be. Confessions, or lack thereof, by the defendant are 

also taken into account.  The evidence is assessed to see if it is present, strong, and 

able to withstand the burden of proof hurdle.   

The strength of the evidence is measured against a yardstick known as the 

burden of proof.  That is, it is not enough that the evidence is present, but can it be 

proved beyond a reasonable doubt?  The facts of the case, what can be proved, and 

the law make up the three sides of a triangle or three-legged stool that is the 

cornerstone of the charging decision for prosecutors (See Figure 3). 

 This part of the decision making process seems very cut and dried.  That is, 

the prosecutors spoke of mentally checking off the evidence in their heads and 

whether they could prove it in a court of law.  The process seemed conscious, 

straightforward, and objective.  In order to charge the underlying crime, whether 

murder, assault, or vandalism, the facts of the case must be there and be able to be 

proved.  After assessing the evidence, the prosecutors will decide whether or not to 

charge the underlying offense.  If they cannot meet their burden or proof or the facts 

are not clear and convincing, then the case is not charged.  If the facts are there for 
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charging an underlying offense and there is a hint of a hate motive, then the 

prosecutor will move on to assess the motive. 

 

 

 

Figure 3:  Cornerstone of Charging Decisions by Prosecutors 
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Step 2:  Assessing the bias motive.  What distinguishes a hate crime from 

other more conventional crimes is the underlying motive for the crime.  The 

underlying facts of the case must support a criminal charge and then a bias motive 

must be present in order for a hate crime enhancement to be added.  Assessing the 

motive is different for prosecutors, for in other cases motives do not have to be 

proved beyond a reasonable doubt.  One prosecutor said: 

 We are not used to having to prove motive.  Yes, it is nice to be able to tell 

 the jury what the motive is, but that is not something we have to prove.  And 

 we are used to saying to juries, ‘We don’t have to tell you what the motive 

 was, we don’t know, but we can show you beyond a reasonable doubt that  

 that person did that to that victim.   

Therefore, in most other cases prosecutors do not have the burden of proving 

motive.  However, prosecutors noted that in all cases the motive is of interest.  In all 

cases both juries and prosecutors are curious as to why the crime happened.  Also, 

motive does come up in other cases as one prosecutor stated: 

In every criminal case we try there is always culpable mental state, intentional 

knowing or reckless, or criminally negligent that we have to prove.  What we 

always tells juries is that “We can’t open up their heads and show you what 

they were thinking, the law says we can infer from their conduct and the facts 
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and circumstances surrounding the commission of the offense.  You can infer 

from that what somebody was thinking. 

So although motive may play a role in most criminal cases, it becomes the defining 

point in a hate crime case.  Far from the more objective evidence that prosecutors 

assess, the motive seems more subjective and creates an increased evidentiary burden 

for the prosecutor.   

 In assessing motive prosecutors first look for evidence that demonstrates a 

hate motive.  They look at the defendants and any statements, especially epithets, they 

may have uttered before, during, or after the crime.  Epithets are important to support 

a hate crime charge.  However, prosecutors suggested epithets are suggestive, but not 

conclusive in and of themselves.  They also look at the criminal’s bias history, that is, 

are they a member of an organized hate group, do they have tattoos that might 

indicate bias, have they made previous remarks of a biased nature, do they possess 

literature that might document a hate motive?  The prosecutors look to see if the 

victim and perpetrator are from two different groups based on religion, race, or other 

status category.  That they are from two different groups seems necessary, but again 

not sufficient for a hate crime charge.   

In assessing a hate motive, prosecutors appear to use a layperson’s definition 

of “hate” that is, an intense dislike.  Many of the broader distinctions in the literature 

about bias or prejudice or the discriminatory use of violence to enforce a social 

 
 
 
  

128



  

hierarchy are not mentioned.  In crimes against women where power and control are 

seen as the primary motives, hate motives are viewed as different and separate from 

those motives. (See Chapter 6 for a broader discussion of this point).  

  An area of special interest to prosecutors is determining if the hate motive is 

the only motive or if there are dual motives.  Dual motives muddy the water and 

make a hate crime enhancement less likely.  For instance, if racial epithets were 

uttered in the course of a robbery, this presents a dilemma for the prosecutor. If there 

seems to be dual motives, in this case, possible hate due to the use of epithets plus a 

robbery, the prosecutors are likely to see the robbery as being the major crime and the 

epithets as incidental. 

 In the legal literature, these multiple motive crimes are frequently discussed 

and debated.  There is debate about whether the hate motive must be the whole reason 

the crime occurred (“but for”) or part of the reason the crime occurred (“in whole or 

in part”). Some of the prosecutors in this study talked about these nuances, but no one 

mentioned the language used in law journals, court opinions, or legal guidelines.  One 

prosecutor wondered what the standard was in Texas, noting it was not specified in 

the statute.  If they mentioned ferreting out the motives, most prosecutors wanted the 

hate motive to be the primary or sole cause of the underlying crime in order to add an 

enhancement. It is instructive to see one prosecutor discuss the issue of primacy of 

motivation: 
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 I can certainly see whether a slur had been used against an individual 

 it could suggest that a person is biased or prejudiced, but it doesn’t  

 necessarily suggest that is why they committed the crime.  You can have 

 folks, I guess I can see the situation, where maybe you have a traffic  

 altercation and people get upset about being treated unfairly, not with 

 proper respect or courtesy, when they are driving.  And they don’t have a  

 clue as to if you got a man or woman, a white person, a black person, a  

 Catholic, a Jew, whatever it is driving the car, they are just mad.  And both 

 of them get out and they have every intention at that point that they are just  

 going to follow through.  They are going to do something because they feel 

 they have been wronged for whatever reason.  So they get upset, they might 

 commit an aggravated assault, and when they realize who it is they could 

 also be so mad that they call him, maybe it’s a Rabbi, and they call him 

 some negative name, based on seeing that he is a Rabbi, but that is not 

 why the crime is committed.  

Determining if the crime was committed solely and primarily out of hate is a sticking 

point for prosecutors.  One prosecutor mentioned the type of cases that are especially 

helpful in determining motive: “I see the hate crime situation really coming into play 

more in those egregious, clear cut cases, for example, what happened to James Byrd.” 

Clear-cut motives or single motives are preferred by prosecutors, and seemingly more 
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likely to result in a hate crime enhancement.  However, it seems that in the majority 

of cases the motives are not clear, but ambiguous, and not single-motive, but dual.  

(Some sources refer to a single motive as being “motiveless.”  That is, if not for the 

hate there would be no other motive).   

Also, indicative of this last quote is the tendency to compare the facts and 

motives of a given case to landmark hate crimes.  Although not directly 

acknowledged, prosecutors seem to measure the facts of the particular case against a 

“typical” hate crime.  For instance, frequently in discussing their charging decisions, 

prosecutors would mention “typical” or stereotypical hate crimes as a comparison 

tool.  The two most specifically mentioned cases were the James Byrd, Jr. racially 

motivated “dragging death” in Jasper, Texas and the “gay-bashing” death of Mathew 

Shepard in Laramie, Wyoming.  In making more general comparisons, typical cases 

frequently cited were cross burnings at the home of African Americans, the targeting 

of gay men due to their sexual orientation, and swastikas painted on a synagogue.  

These cases emerged as comparative standards for measuring hate crime cases.  The 

less similar a case was to one of these “classic” or “typical” hate crime cases, the less 

likely it was to be also termed a hate crime.   

Like any other case they are assessing, prosecutors look at the relationship 

between the victim and perpetrator.  In all cases, if the two know each other, the case 

grows more cloudy and complex.  Prosecutors repeatedly mentioned relationship 
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problems between victim and perpetrators as causing difficulties with the case, 

especially as referenced in domestic violence cases.  Prosecutors seemed to feel that if 

a perpetrator and victim knew each other or had a relationship it would preclude a 

hate crime finding.  A “typical” hate crime occurred between strangers and a hallmark 

of that was hate between two disparate groups that precluded any type of relationship. 

This assessment becomes especially relevant in the question of gender as discussed in 

the following chapter. 

 In trying to assess motives, the prosecutor may also look for what the 

legislative intent was when trying to determine motive.  For example, most 

prosecutors were unaware that gender is a status category in the new law.  When it 

was brought to their attention, they didn’t know what the legislative intent was in 

including gender.  Therefore, they had less information on which to base their 

decisions.  It was never clear just where they got their knowledge of legislative intent.  

Most often it seemed anecdotal and superficial. 

 Evidence must be present to prove the motive, in addition to the facts of the 

case, beyond a reasonable doubt.  One prosecutor mentioned a case in which a 

heterosexual couple was leaving a party after some words were exchanged between 

the couple and some other partygoers. Two men followed the couple out to their car 

and assaulted the man.  The police officer at the scene felt it was race-based (the 

couple were of different races and the partygoers were primarily one race).  The 
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police officer told the prosecutor that he even asked the victims specifically if the 

assailants said anything of a racial nature.  However, the assailants did not as reported 

by the victims, so no proof was available for adding a hate crime enhancement, even 

though both the police officer and prosecutor suspected it was a racially motivated 

assault.  Proof of the motive as well as the facts of the case increases the burden for 

prosecutors to successfully try the case as a hate crime.  

 Therefore, proving motive raises the burden for prosecutors, which is not a 

primary factor in other cases.  Rather than the objective assessment of facts that takes 

place in the first stage of decision making, prosecutors seem to feel that assessing 

motive is more subjective, harder to prove, and brings them into a murkier area where 

they would prefer not to venture.  If they must venture in that area, they prefer an 

egregious, clear-cut case with strong evidence that supports a hate crime finding. 

 If the prosecutor finds dual motives and/or not enough proof of a hate motive, 

they are likely to decide to charge only the underlying offense. However, if they 

decide that the motive was due to hate and that they have a good change of proving it, 

they will then move to step three of the decision making process. 

 It is interesting to note that although there are several guidelines and 

publications to assist prosecutors in assessing hate crime, such as the FBI guidelines 

and the two prosecutorial education publications mentioned in the literature review, 

no prosecutor ever mentioned consulting such sources in making their screening and 
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charging decisions.  They relied on Texas criminal law as outlined in a resource 

published by the Texas District & County Attorney’s Association  (Beckham, 2001). 

Step 3: Weighing the utility of the enhancement.  In this step the prosecutors 

begin to weigh the utility of a hate crime enhancement.  Generally, they are 

performing a cost-benefit analysis, that is, they are weighing the benefits of the 

enhancement against the costs of the enhancement.  Prosecutorial perceptions of the 

cost of a hate crime enhancement are multiple.  As mentioned previously, the hate 

crime charge increases the prosecutor’s burden by having to prove beyond a 

reasonable doubt that the crime was indeed hate-motivated.  The addition of the 

charge increases the complexity of the case, which may require additional witnesses 

or expert testimony.  There is a fear that including the enhancement could “clutter” 

the case.  Adding the enhancement increases the risk of losing the case as it might 

confuse, hang, or undermine the prosecutor’s credibility with the jury.  This concern 

is raised not only at the hate crime finding stage, but also at the guilt/innocence phase.  

One prosecutor worried that a hate crime charge could lead to allegations by the 

defense of “over-charging.”  The hate crime charge adds more work and careful 

questioning of the jury during voire dire.   There are definite costs to prosecutors in 

pursuing a hate crime enhancement. 

 There are benefits as well to using a hate crime charge.  The main benefit is 

the sentence enhancement.  That is, according to Texas law the punishment of the 
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offense is increased to the punishment prescribed for the next highest category of 

offense, except for first-degree felonies or Class A misdemeanors, in the latter case, 

the sentence is not enhanced to the next level, but the minimum term of confinement 

for the offense is increased to 180 days (Beckham, 2001).  The other benefits as 

described by prosecutors are “sending a message” to potential perpetrators that hate 

crimes will be handled seriously.  The deterrent effect is believed by many 

prosecutors to be an effective tool.  One prosecutor also mentioned that a message is 

sent to targeted communities that they will be protected and that all dominant group 

members do not harbor bias toward their group.  Another benefit to adding the hate 

crime charge is as a plea bargain incentive, that is, when negotiating a plea bargain 

the hate crime charge adds another element to push for a guilty plea in exchange for 

dropping the hate crime enhancement.   

The victim or the victim’s family may desire the hate crime charge if they feel 

the offense was bias-motivated.  However, prosecutors are very clear that although 

they seriously listen to the family and take their desires into consideration, the 

ultimate decision is with the prosecutor.  The prosecutor’s ultimate goal has more to 

do with trial strategy or being able to successfully prosecute the case, which may 

override the wishes of the family.  For the prosecutors it seems to be a case of valuing 

the product, the conviction, rather than the process, that is, what obtains the 

conviction. 
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 Therefore, the prosecutor must weigh the benefits against the costs or risks of 

a hate crime charge.  In order to add a hate crime enhancement, the prosecutor must 

believe the benefits of the charge outweigh the costs/risks.  This decision seems more 

subjective and based on the prosecutor’s experience in the courtroom.  A case 

example might be instructive.  One urban prosecutor described a case where two 

white men had set up a small drug-selling operation in a predominately African 

American community.  Several rival African American drug dealers crashed through 

the door of the white men’s apartment, started shooting, and stole the drugs and 

money.  During the assault, epithets noting the white race of the victims were 

shouted.  The assault resulted in one of the white drug dealers losing an arm to a 

shotgun blast.  The victim’s family wanted a hate crime enhancement brought against 

the perpetrators.  The prosecutor decided against the hate crime enhancement for 

several reasons.  One, the crime was not a purely hate-motivated crime as protecting 

drug-selling territory was also a motive as well as robbery.  Secondly, the prosecutor 

thought adding the hate crime enhancement would “clutter” the case.  He felt that 

with the brutality of the assault and a young man losing an arm, that the case was 

strong enough on the underlying charge.  The prosecutor’s logic is: 

 This guy [perpetrator] is going to prison for life; this is a case where I don’t  

need it [hate crime charge].  In fact, this is a serious injury.  They  

shot this kid with a shotgun and took his arm off.  So he [the victim]  
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lost an arm, so he [the perpetrator] has life, and in the trial I don’t  

even need this stuff [hate crime enhancement].  I don’t need to cast it in a  

racial light.  This guy’s a robber, and he picked a victim and he robbed him.  

In this case the potential benefits of the hate crime enhancement did not outweigh the 

potential costs.  Since the underlying crime was serious enough to put the perpetrator 

in prison for life, a hate crime charge was not viewed as useful, and this was in spite 

of the victim’s family’s wish to have it prosecuted as a hate crime. 

In making a charging decision and weighing the utility of the charge, 

prosecutors are also guided by the principle of obtaining the lowest burden for the 

highest level of punishment.  Several examples offered by prosecutors illustrate this 

strategy.  For instance, when someone is killed, prosecutors may charge seriously 

bodily injury rather than murder because the charge of murder requires the burden of 

proving an intention to kill while serious bodily injury requires only the proof of an 

intention to do serious bodily injury.  Both carry the same penalty.  Therefore, the 

charge of seriously bodily injury lowers the burden of proof in relation to the 

punishment. 

Another prosecutor describes a different case using the same strategy: 

 You have facts where the police officer could be shot at during the course 

 of trying to stop a robbery suspect.  And the bad guy takes a shot.  Under 

 those facts you can charge the bad guy with attempted capital murder if you 
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 think you can prove beyond a reasonable doubt that he was trying to kill the  

 policeman, knowing he was a policeman.  Or you could just file aggravated 

 assault of a peace officer, threatening with a deadly weapon.  Both are first 

 degree felonies.  If I am the prosecutor on the case, I am going with  

 aggravated assault; my burden is easier.  I want to make sure the bad guy 

 gets his just rewards.  That is the easiest thing for me to prove and the 

 range of punishment is the same.  So why make it more difficult for myself? 

 Why get the jury thinking, ‘Oh yeah, no doubt he threatened the officer with 

 a deadly weapon, he pointed it at him, but I don’t know if he meant to kill 

 him.  And I don’t know if he was shooting it up in the air.’ Why make it more  

 difficult than it needs to be, when the punishment is the same?  

Clearly, prosecutors want the lowest burden of proof for the highest punishment 

range.  Hate crime enhancements are precluded in first-degree felonies since that is 

the highest level and the penalties cannot be further enhanced.  So in the case of a 

first-degree felony, adding a hate crime enhancement that would increase the burden 

of proof without a commensurate increase in punishment is generally not viewed as 

helpful. (Although one prosecutor did so at the behest of the victim’s family, the 

victim’s community, and sending a message to the community).  The hate crime 

enhancement may be more helpful at the lower levels of offenses because there is 

room to enhance the punishment.   
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If the cost of adding a hate crime enhancement outweighs the benefits, then 

again, only the underlying crime is charged. If the motives are dual, there is a prior 

relationship between victim and perpetrator, and the witnesses are not credible, the 

prosecutor will often find the enhancement places the case at risk and will focus only 

on the underlying offense. In these cases, the proof of the underlying crime is there, 

but the proof of motive is less clear.  

Often the prosecutor justifies this decision by planning to still include the bias 

motivation in the case, but to secure more punishment informally with juror outrage, 

rather than with a formal hate crime finding.  In this scenario, the prosecutor may still 

introduce the bias motivation into the case presented to the jury to show motive or 

increase punishment in the punishment phase, but without taking on the burden that 

such a charge must be proven beyond reasonable doubt.  This scenario is also most 

likely in first-degree felony cases where there is no higher level for penalty 

enhancement.   

However, if the benefits outweigh any costs, then the hate crime enhancement 

is added.  This decision results in a charge for the underlying crime and the hate 

motivation penalty enhancement.  In this scenario, the evidence for a hate motive 

seems strong, which usually means credible witnesses or self-incriminating 

statements made by the perpetrator.  The hate crime motive is most likely to be the 

only motivation for the crime and there is no prior relationship between the 

 
 
 
  

139



  

perpetrator and victim.  The brutality of the crime is often serious.  The crime has 

been measured against “typical” hate crimes and found to be similar, that is, often 

motivated due to bias against race/ethnicity, religion, or sexual orientation.  There is 

usually a payoff in using the hate crime charge, that is, increased punishment, sending 

a message, or satisfying a family or targeted community. 

Step 4: Strategizing to do Justice/Win.  Whether they have decided to charge 

only the underlying crime or add a hate crime enhancement, the prosecutor then 

strategizes in order to “do justice” or win the case, which seems to be the same thing 

in the prosecutor’s eyes.  Part of doing justice is seeking input from the victim or 

family of the victims.  Every prosecutor acknowledged that this was part of the 

decision making process.  The prosecutors want to know what the family wishes and 

works to keep the family informed about the steps of the process.  Some jurisdictions 

even require that the family be notified before the final disposition of the case.  

Although the victim or victim’s families have access and input, they do not have the 

final decision.  As one prosecutor described, “We take into account what our victims 

think because we talk to them.  But bottom line, it’s our decision and our discretion 

because its public justice, not private.” Factors that override the victim’s or victim’s 

family wishes include a prosecutor’s determination that the facts of the case don’t 

support a hate crime enhancement or that the enhancement burden is greater than the 

anticipated payoff. 
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Doing justice may mean negotiating a plea bargain or building a case for trial.  

Each path has its own strategies for success. 

Plea Bargain Strategy.  The prosecutor may accept a guilty plea in exchange 

for less punishment than might be assessed in a jury trial.  Although many laypersons 

decry such a system, prosecutors note its necessity; otherwise the judicial system 

would collapse under the weight of trying every case that comes before it.  Therefore, 

prosecutors identify the benefits of plea bargaining such as reducing/moving the 

docket, saving “taxpayers’ money,” and sparing the victim from publicly testifying.  

The plea bargaining process also allows some discretion by the prosecutor, that is, 

factors such as the offender’s remorse or previous criminal history can be considered.  

Plea bargaining also offers a compromise to a case that might prove too risky and 

complex to try or the witnesses may be anticipated to be poorly received by the judge 

or jury.  Thus, a case that could present some risks for the prosecutor to try ends up 

with a measure of justice without the risks of taking it before a jury. 

 In making these charging decisions, the prosecutor is taking into account how 

much the crime is worth.  Although the penal code states the punishment range for 

each offense, each community has informal standards for what the crime is worth in 

that community.  Prosecutors keep a running list, “a formula” in their heads based on 

what judges and juries have recently assessed in similar cases.  These community 

standards guide plea bargaining negotiations.   
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Another strategy arises out of the need to manage resources that must be 

employed in an overwhelmed system with limited resources.  As one prosecutor 

described it: 

The real difficulty in prosecution is knowing who deserves the breaks 

and who doesn’t.  Who are the dangerous people you need to go after? 

Prioritizing the cases so that you can use limited resources to get the  

most bang for your buck.  

These strategies guide prosecutorial actions during the plea bargaining stage. 

Trial Strategies.  When considering whether a case should be tried and how to 

try it, prosecutors seem to have a number of strategies that impact their decisions.  

These strategies factor into their hate crime enhancement decision making, and could 

be applied to other charging decisions as well.  First, an overall strategy seems to be 

minimizing risk.  The goal was both to win the case and secure a conviction.  

Anything that made it more unlikely to achieve this goal was seen as risking the case.  

In general, hate crime charges increase the risk of losing the case.   

Second, many prosecutors mentioned decreasing complexity and keeping the 

case simple.  This strategy seems to have multiple ramifications.  This strategy made 

the workload a bit easier for the prosecutor, but also born of a desire to simplify 

things for the jury.  Avoiding confusing the jury or cluttering the case was an 
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important factor in charging cases.  A hate crime charge was viewed as increasing the 

complexity of the case.   

 Another strategy is making the trial hurt worse than the plea offer.  If a 

defendant is offered a plea bargain in exchange for a guilty plea and rejects the offer, 

the case goes to court.  After all the work and expense of a trial, the prosecutor wants 

the punishment by the judge or jury to be higher than what was previously offered at 

the plea stage. 

 Anticipating what judges and juries will find is a closely related strategy.  

Most prosecutors know their communities and what a particular judge or typical jury 

will find.  This hypothesized anticipatory verdict guides many decisions.  In the hate 

crime arena, most prosecutors believe juries would be tough on hate crime just like 

they are tough on all crime.   However, racist, sexist, and homophobic feelings in the 

community can be brought into the decision making process.  This anticipating 

process seems to allow bias in the system as prosecutors anticipate the biases and 

beliefs of their community.  One prosecutor explains: 

 The general feeling in this county, as I am sure and around the state 

 and other places, is one of tolerance.  And while a jury might not feel 

 that this victim’s lifestyle [a gay man] was appropriate and might have really 

 strong feelings against it, that same juror would in all probability say, ‘Okay, 

 it is not right for this guy to hit him or hurt him or various other stuff.’ 
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 So it complicates the issue, but it’s not unusual in criminal law.  Some 

 husband finds out his wife is cheating and whips hell out of her.  You 

 have many people say that she shouldn’t have been cheating and she  

 needed a good whooping.  And you have others who say, ‘I don’t 

 agree with her cheating, but he had no right to,’ so it’s the same thing. 

 We deal with lots of other issues, except that in the issue of race 

 and sexual preference the passions are stronger.  

 The final strategy is employing prosecutorial discretion.  This is a more 

amorphous category and prosecutors generally talk about “doing the right thing” or 

“to do justice.”  This broad category allows them a lot of leeway in making decisions.  

It seems as though prosecutorial discretion becomes the “wild card” in the deck.  

Although the prosecutors generally follow their decision making processes utilizing 

their underlying strategies, prosecutorial discretion allows them to break with the 

routine procedures and standardized decision making processes, allowing them 

latitude in any particular case.  For example, one prosecutor noted: 

 I am a strong believer that there are cases that come along that need 

 to be tried.  For instance, this intoxication manslaughter coming up. 

 I am getting sick and tired of having to handle cases in which people 

 are killed because people are drinking and driving.  I have a terribly 

 tragic case coming up.  It is not a question of quilt or innocence, the 
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 guy is a first offender and I want to send him to prison, and I want it 

 to be in the front of the paper and somewhere out here somebody says, 

 ‘You mean they will send you to prison for doing this?’ Some cases are 

 born to be tried and some cases are better opportunities than other cases 

 to make a difference in the community.  And I think a hate crime would  

 be that opportunity.  

Thus, prosecutorial discretion makes any prediction of a charging decision a bit 

suspect. Although the decision making process and strategies remain relatively 

constant, the prosecutor’s sense of “doing what is right” can take precedence and may 

mean showing compassion or throwing the book at someone.   

An example of this notion occurred when a racially-motivated murder resulted 

in a hung jury.  The prosecutor decided to re-try the case.  A hate crime enhancement 

would not increase the punishment since it was already a first-degree case.  However, 

the victim’s family and community wanted it charged as a hate crime case, the 

prosecutor had a strong respect and relationship with the African American 

community, and wanted to call this case what is was, that is, one of racial basis.  That 

led to a second trial in which a hate crime enhancement was both sought and 

awarded, despite the fact that it increased the prosecutor’s burden without a payoff in 

sentencing.  Perhaps an intervening variable in this instance was the prosecutor’s 

social justice orientation. 
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 Step 5: Justifying the decision.  As previously stated, prosecutors actively 

listen to the victim’s or victim’s families desires, but that input is just one of many 

factors that prosecutors consider when making their decisions.  When the decision is 

made, the prosecutors inform the family of the decision.  Often the decision is not 

what the victims and families want.  One prosecutor eloquently noted what the 

families would like: 

The family is concerned.  They want, the family wants, most of the time, 

people to vindicate.  I am looking for the words, to understand the suffering 

they are going through.  They want somebody to know that this was wrong.  

They want the paper to report it.  They want us to recognize it.  They want us 

to tell the jury.  And we may be saying that we are going to do that, or we 

want this guy in prison for as long as this crime deserves, and how within the 

law we get him there may not be as of concern for us as it is to the family.  

Therefore, justifying the decision to the family is often educating them to the realities 

of the criminal justice system and how it works, and the limitations and restrictions 

on the prosecutors.  The prosecutors usually talk to families in person or on the phone 

to explain the charges and the rationale behind them.  It seems important for the 

prosecutors to convince the family that the charged leveled is the best one.  Part of 

“seeking justice” for prosecutors is doing it in the name of the victim and the victim’s 
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family. This dynamic is what most prosecutors mention when asked what is the best 

part of their job.   

 Prosecutors seem to think that most families understand the reasons for the 

charging or plea bargaining decision when it is explained to them: 

 My experience has been that you are not going to hit a home run every time, 

 but they [victim’s family] want to see you swing the bat.  If you don’t swing 

 the bat they are going to say, ‘you didn’t even try,’ so you don’t necessarily 

have to hit the ball, but you do have to swing the bat.  If they see you swing 

the bat trying to do something for them, that means more than, you tried and 

gave it your best shot. 

Although most prosecutors believe that victims do get justice in the system, they 

acknowledge that it is not always the “full measure of justice.”  One prosecutor noted 

that victims are really worn down in the system.  He said the system needs more 

victim advocates and more services for victims.  The prosecutor reported that victims 

think that their case should successfully and rapidly progress like it does on 

television, but the many delays wears them down and they lose faith in the system.  

He reported: 

When a case is finally disposed of, frankly, I think it’s very few and far 

between that ever actually think they got some true justice.  They get some, 
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and maybe there is some punishment involved, but they don’t get what in their 

minds is true justice.  

 The prosecutors must also explain their decisions to the media, legislators, and 

the victim’s communities.  The James Byrd, Jr. Hate Crime Act has a new provision 

requiring the court clerk to keep records on how many hate crime enhancements are 

filed.  Prosecutors are concerned that legislators will be unhappy when there is not a 

surge of enhancements due to the Act’s passage in 2001.  One prosecutor referred to 

this process as “expectation inflation.”   Prosecutors anticipate having to explain the 

low aggregate numbers to legislators, much as they have to explain case dispositions 

to victims and family members. 

Denying or Minimizing the Extralegal Factors 

 A number of extralegal factors did not “earn their way”  (Glaser, 1978) into 

the decision making process.  That is, prosecutors rarely mentioned these factors on 

their own, and denied that these were influential factors when asked directly by the 

researcher.  In fact, prosecutors seemed annoyed, or even affronted, by these 

questions as if the interviewer was impugning their integrity by asking about the role 

of these factors in the decision making process.  However, there were times when 

these extralegal factors did seem to impact the decision, although the strength of the 

influence could not be determined.  Each factor will be briefly mentioned.   
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 Community Pressure from Targeted Group.  One of the hallmarks of a hate 

crime offense is that not only is the immediate victim affected, but the community 

from which the victim was intentionally selected is affected as well.  Therefore, in 

some ways the entire community is victimized.  Therefore, the researcher asked 

whether pressure from the victim’s community could influence the hate crime 

enhancement decision making process.  All prosecutors stated that they would be 

open to hearing what the community representatives had to say, but that a 

community’s pressure would not get them to add an enhancement if they felt an 

enhancement was either not necessary or could not be proved.  One prosecutor noted 

that he found it helpful when the community approached him because he noted that 

prosecutors get used to looking at cases a certain way, and it is helpful to see the case 

from a different angle, that is, the viewpoint of the community.  He said, “Legal 

issues will always stay the same, what changes for me is our viewpoint, what we see 

and how we see it, versus maybe the way they see it.  We don’t live in the 

neighborhood.” 

 Even though all prosecutors seemed open to listening to the viewpoint of the 

community, they often did not find the community’s arguments to be persuasive.  

Often the prosecutor seemed to feel that the community has a limited viewpoint and 

doesn’t appreciate the multiple viewpoints the prosecutor must examine and filter in 
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order to prove their case. The law rather than community opinion or pressure thus 

guides the prosecutor.  As one prosecutor noted: 

 We are enforcing the law.  And we are going to look to these statutes and 

 this law and we don’t care what the NAACP said yesterday, or what NOW 

 is going to say tomorrow. We are going to enforce this law today.  NAACP, 

NOW, Jewish Defense League, whoever, you need to go talk to your 

legislators and change the law, and then we will enforce it in a different 

manner.  

 Media Pressure.  Prosecutors believe that media pressure does not have an 

effect on their charging decisions.  They reported reading the local papers and 

keeping abreast of what was written about their cases, but pressure to add a hate 

crime enhancement did not come from the media.  There was some distrust and even 

resentment of the media for a perception of sensationalizing cases or using sound 

bytes that often led to misinforming the public of the true and complex nature of 

cases and issues.  There was some acknowledgement that the media could 

occasionally be helpful by widely reporting a case and the sentence imposed on the 

perpetrator that could act as a crime deterrent.  Occasionally, the media could even 

report some fact of the case of which the prosecutor was unaware that might result in 

further investigation. 
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 One prosecutor, who tried a racially-motivated murder case, noted the media’s 

secondary importance as humorously related in this anecdote. (Permission was 

specifically asked and granted for the inclusion of this story). 

 I had a lot of pressure from different people, Larry King’s bunch called me 

 and wanted an interview.  And I said that as soon as the verdict is out I  

 will do an interview.  And they said we would like to have you tonight. 

 And I said, no, I am not going to until the verdict is in.  The guy said, ‘Don’t 

 you know how important Larry King is?’ And I said, “Sure I do, but he is not 

 as important to me as those twelve folks sitting on that jury right now.” 

 The researcher heard of only one case where the media or the threat of media 

attention might have made a difference in whether a hate crime enhancement was 

added.  The prosecutor in this particular case would not speak with me, so this 

information was obtained second-hand from another prosecutor.  This case was 

superficially similar in some ways to the James Byrd Jr. case although the race of the 

victim and perpetrators were reversed.  A prosecutor not involved in the case said the 

white people in the county wanted it charged as a hate crime, but the prosecutor 

demurred for several reasons.  One reason was that there were dual motives, that is, 

drugs were involved and the men apparently knew each other.  But there was also 

some concern about unwelcome media attention that such a charge would bring the 

small community. 
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 Electoral Politics.  To a person, prosecutors denied that politics had anything 

to do with their decision making processes.  Ironically, prosecutors would frequently 

say that they had heard that other offices were “political,” but never their own.  

Amusingly enough, small, rural offices thought large, urban offices might be more 

political because of their size and location, and the large, urban offices thought the 

same might be true of the small, rural offices.  Although prosecutors saw legislators 

as very political, they reported that their decisions were entirely apolitical. 

 Most prosecutors noted that the elected district attorney had to be a “political 

animal” in order to get the job, but once that job was obtained, the politics were 

absent from the day-to-day running of the office.  One elected prosecutor noted that 

adding a hate crime enhancement to a case in his community would win him some 

votes at one end of the political spectrum and lose him some votes at the other end.  

Another prosecutor gave an example of an elected district attorney charging a very 

influential community member for a crime because it was the right thing to do.  

Another prosecutor put it this way: 

 The most basic way for me to do my job is to do right.  Political winds 

change.  You get out there and you are going to be in trouble. 

 The law and the evidence don’t change, politics do.  

Another elected prosecutor noted the very political nature of his job, but he made a 

distinction between electoral politics and using “political” in a more generic manner: 
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 It’s a political decision, and by political I don’t mean how many votes you 

 get at the next election.  I mean how the community views you, how outsiders 

view you, whether you caused unnecessary disturbance, or whether you 

complicate your case, all those things I am calling political. 

 Religious views.  Prosecutors, for the most part, denied that their religious 

views impacted their charging decisions.  A frequently cited example of the 

separation of religious views and charging decisions was death penalty cases.  Several 

prosecutors reported that they were Catholic and noted their church’s opposition to 

the death penalty. However, they all still occasionally prosecuted death penalty cases.   

 Only one prosecutor said he did not separate out his religious belief from his 

official duties.  He said, “You don’t put it aside, you can’t put things aside.  Judges 

may tell you that, but you cannot put things aside.  You must face those things 

straight up.”  For this prosecutor, his religious beliefs seemed so much of part of who 

he was, that is wasn’t something that he could neatly put aside. 

 The only time that a religious perspective spontaneously arose was when a 

prosecutor was discussing her anger at a jury that returned a verdict of involuntary 

manslaughter when she felt a verdict of murder was called for.  She talked of “crying 

for days” and then was comforted that there was another level of justice beyond 

human justice, the divine justice administered by her belief in God. 
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 When asked, for instance, if their religious views caused them to think 

homosexuality was a sin and how that would affect their charging decisions in a gay-

bashing, again the prosecutors said that they don’t judge the victim. As an example 

they often gave examples of other stigmatized victims that they sought justice for to 

the fullest degree, such as prostitutes, drug dealers, and a topless dancer.  Often they 

noted that jurors were in the same situation at times, that is, separating their personal 

distaste for a victim, whether based on religious views or not, in order to follow the 

law.  Many times prosecutors noted that although jurors may not condone 

homosexuality, they do not generally believe that a person should come to harm 

because of their sexual identity. 

Party affiliation.  Although almost half of the prosecutors in the study were 

elected officials who ran on a partisan platform, to a person every prosecutor denied 

that party affiliation or politics influence their charging decisions.  As one prosecutor 

noted, “With regard to politics is that it doesn’t matter.  We are supposed to enforce 

the law, and the law doesn’t say you enforce it this way if you are a Democrat, or 

enforce it this way as a Republican.” 

Most prosecutors were upfront about their party affiliation when asked, but 

noted that the party affiliation didn’t always match their worldviews.  For instance, 

several prosecutors noted they ran as Democrats for that party gets elected in their 

county, while noting their own views were more compatible with the Republican 
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party.  One prosecutor who had run unsuccessfully for an elected position noted that 

he found such labels unhelpful: 

I hate having to tell others that I am a Republican or Democrat, then 

automatically people divide up against you.  If I am a Democrat, the 

Republicans don’t want to hear what I have to say, don’t care what I have to 

say.  When I say I am a Republican, all the Democrats don’t like me because I 

am a Republican.  They don’t care that I am a good prosecutor.   

The resounding answer by all prosecutors is that party affiliation should not influence 

their work and that this is the case with “good” prosecutors. 

Worldview.   Although the prosecutors denied religious and political 

influences, they did seem to share a common worldview.  This worldview is a bit 

hard to define.  For some it might seem a conservative view; of all the prosecutors, 

only one identified as “liberal.”  For some this worldview might be evidence of the 

socialization into the prosecutor role.  For some this view might be a religious view 

for it has righteous and moral overtones.  It would be interesting to further explore 

this area and ask if prosecutors are attracted to this job because of their worldview, or 

if the job itself creates this worldview.  This question is beyond the limits of this 

study.   

Prosecutors across the state displayed remarkable similarities in outlook, or 

“worldview,” which will be described.  First, they tended to see the world in very 
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black and white terms.  For example, they were battling evil for good and perpetrators 

were “scum” and victims and their families “courageous.”  This worldview is more 

compatible with a retributive rather than restorative sense of justice. 

Second, they were moralistic and judgmental and full of righteous indignation 

at the inhumanity of offenders.  One prosecutor related a story in which his wife 

complained he was too judgmental of other people.  He explained that was due to his 

job and his habit of judging people, even those outside of the criminal justice system, 

by their past behavior. 

Third, they judged each situation on a case-by-case, without its historical 

context.  For example, when a crime was committed against an individual in a 

historically marginalized group, they do not believe it is appropriate to take that into 

consideration.  Perhaps this is also due to their standpoint as prosecutors.  They see 

no one group as particularly victimized since they see the whole continuum of 

perpetrators.  For instance, they do not see women particularly victimized at the 

hands of men since they often see women commit horrific crimes themselves.  Within 

this perspective, prosecutors seem reluctant to “highlight distinctions” between 

groups, seeing this as divisive rather than helpful.  That viewpoint is one reason why 

many prosecutors dislike hate crime policy in the first place.   

Fourth, the prosecutors were full of passion, pride, and integrity at the work 

they do on a daily basis.  They realized that more lucrative jobs were possible for 
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them, but they saw themselves as performing a service for the community, victims, 

and their families. They often saw themselves as heroic, even while being a bit self-

effacing at such a label. They were determined, analytic, and seeking justice as they 

enforce the law.  They thrived on times when justice was served, in their eyes, and 

that victims were pleased and felt vindicated by the outcomes made possible by 

prosecutors. 

 Although prosecutors were not specifically questioned about this worldview, 

and how it impacts their charging decisions, it seems that this attitude has tremendous 

repercussions for their decisions in ways that might not even be clear to the 

prosecutors themselves.  Perhaps it is this worldview that enables them to do the work 

they do. 

 One time that it was apparent that a prosecutor’s particular beliefs affected 

charging decisions.  It came up rather off-handedly that one prosecutor had a serious 

concern for a certain type of cases (the type is not mentioned here to protect the 

confidentiality of the prosecutor).  She had a supervisory role and stated that all her 

prosecutors knew her views and therefore took those cases seriously.  This case was 

instructive for it demonstrated the power of a person’s individual views on charging 

decisions that was not readily demonstrated in other areas. 

Prosecutorial Identity and Experiences.  Prosecutors’ own identities and 

experiences as members of status categories protected by law seemed to have some, 
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yet limited influence, on charging decisions.   This became apparent, for example, 

when comparing male and female prosecutors.  The most enthusiastic proponent of 

using the gender category in the hate crime act was a female prosecutor, but other 

female prosecutors remained as skeptical about the category as most male 

prosecutors.  When a female prosecutor was asked if female prosecutors were 

different from their male counterpoints she said, “No, we are more like the boys. For 

the most part, a prosecutor is a prosecutor.”  Though this view was widely shared, 

two female prosecutors did note gender differences with one saying she thought 

women were better prosecutors than men because they were more methodical and 

analytical in building cases.  The other noted that the influx of women into the field in 

the 1970-80s had brought increased caring and concern for victims into the system.   

The prosecutor who was the most enthusiastic about the hate crime law and 

had actually added a hate crime enhancement to a case was a white man.  When asked 

what accounted for this orientation he mentioned two causes.   First, as a young man 

he played sports with many young men of color and felt comfortable in that 

community and developed a strong sense of racial equality.  Second, he mentioned 

that his family taught him respect for the worth and dignity of all people. 

Most all of the prosecutors of color denied that their racial identity was a 

factor in how they saw their jobs or made their decisions.  For instance, a Latina 

prosecutor answered a question about how her racial/ethnic identity influenced her 
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decisions with these words: “That doesn’t factor in.  I don’t think as a Latina woman; 

I think as a prosecutor.”  She noted her ethnicity and gender were initially of interest 

to the media, but not to her in the course of her job.  Another Latina prosecutor 

contested the notion of her assumed ethnic identity.  She noted that her mother is 

white and her father Mexican and stated she was not comfortable with how others 

defined her and saw her, including the use of the term “Latina.” 

 One African American prosecutor explained his charging decisions noting his 

focus on the facts of the case and achieving his goal of a successful prosecution by 

weighing the utility of the addition of the enhancement.  However, when asked late in 

the interview if his race in any way affected his charging decision he told this story: 

When I was in the fifth or sixth grade there used to be patrol boys, we were 

basically school crossing guards.  In my little town before the onset of  

concern for children’s livelihoods we were the school’s crossing guards, 

unsupervised at twelve, eleven years old at a very busy intersection.  And 

I remember, we distinctively had a white band and stuff, thought it was cool 

(laughing).  Yes, a symbol of authority at ten or eleven years old, or eleven 

and twelve, and we were out there helping with the school crossing.  But I was 

almost run over once on purpose.  Growing up where I did and the place 

where we did it, I knew it was because I was black that they were doing it.  I 

had to walk home and people would try to run me off the road.  There were 
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other kids that had to walk by the white fraternity houses in the college town 

and most of them had to run home every other day just to get to their house.  

So yeah, I have more sensitivity to this type of thing (laugh) than some other 

people.  So to pass the law to me, somewhere in the back of my mind I am 

going ‘Serves you right Delta Tau Delta’ or whoever that guy was that tried to 

kill me when I was ten. You know, yeah, I want them to go get you, and 

another prosecutor might say ‘ What’s the deal?’  But yeah, maybe I am a 

little more sensitive to that, but the law is the law, like I said.   

However, two prosecutors of color noted the importance of race in who they 

were as prosecutors and people.  One Latino prosecutor said: 

We understand that we are minorities.  If you are a minority then you can 

never forget it.  I don’t know what it is like when you are a woman, but 

being Mexican American, you always know it. 

The prosecutor of color who most readily noted that her race played a role in her 

thinking was also the prosecutor with the least number of years of experience.  She 

noted that her African American identity caused her to “bring something to the table” 

that white male prosecutors could not.  For instance, she noted that she might not take 

everything the police officers had to say as gospel, because being a woman of color 

and knowing the experiences of family and friends leads her to be more cautious and 

questioning of the police version of the facts.  She saw her race and her position 
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within the criminal justice system as important, for she saw working from inside a 

system as an effective way to change the system.   

It does seem that prosecutors bring their individual identities and experiences 

into their roles.  However, it seems the gender and racial identity lenses are subsumed 

by the prosecutor’s lens through which they primarily view their cases.  Perhaps the 

most inexperienced prosecutor’s ready acknowledgement of race is due to her lack of 

time in office and later will subside as her prosecutorial lens strengthens over time. 

Whether she will change the system or whether the system will change her gives rise 

to one of the hypotheses later listed for future research. 

Conviction rates.  In the literature, several studies mentioned that a 

prosecutor’s charging decisions may depend on how they effect the prosecutor’s 

conviction rate.  Prosecutors in this study routinely denied this was a factor.  

However, it seems that it may be an intervening factor rather than a primary 

motivation factor.  A prosecutor’s conviction rate is high when each time they try a 

case they win.  However, prosecutors do not seem to screen cases to increase their 

conviction rates, but do screen them to increase the likelihood they will win.  Perhaps 

that distinction is splitting hairs.  One prosecutor explained it like this: 

Obviously we have to be concerned with convictions.  In one sense if a  

prosecutor is looking at his office on conviction rates, and for felony 

cases if he has only convicted 40-50%, something is wrong with his 
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screening process or his relationship with the police.  Something is wrong 

with the way the cases are coming in.  He is getting too many bad cases  

in the system in the first place, which is a bad thing.  Because that means 

our chances of prosecuting people who did not do the crime has increased, 

so conviction rates tell us we are probably tending to prosecute the right 

people, because we send them through this filter and then with the jury we get 

a conviction.  So we probably more likely to have a charge in the first place 

if our conviction rate is 90% as opposed to if our conviction rate was 20%.  

No prosecutor brought up the topic of conviction rates, but all of those asked denied 

that it played a role in charging decisions.   

Conviction rates per se may seem more tied to the prosecutor’s individual 

achievement, and prosecutors tend to shy away from focusing on their success as an 

individual, and instead focus on how their success does justice or gives justice to the 

victim.  The topic of ego did arise in a discussion with one prosecutor.  She noted 

lawyers tended to be egotistical as a group.  However, she made a distinction between 

the egos of attorney’s in private practice who were more interested in power and 

material gain and the prosecutor’s who used their egos to obtain justice.  She noted 

that a bit of ego is good for prosecutors to have, for it gives them confidence that their 

interpretation of the fact situation is right. She noted, “Behind the ego is a public 

servant.” 
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Jurisdictional Size and Demographics.  Jacoby (1980) notes that the 

population size and the demographics of a community have an “overpowering effect” 

(p. 76) on the nature and character of the prosecution. While this may be true in many 

regards, such as amount of crime, size of caseloads, and structure of the prosecutor’s 

office, the size or demographics of the community does not seem to play a role in 

charging decisions.  Prosecutors from rural, urban, and suburban communities 

seemed to all cite the same criteria for charging a case.   

The demographic composition of the town or city also was downplayed by 

prosecutors as a factor in charging decisions and the occurrence of hate crimes.  A 

prosecutor in a small city noted the nonexistent number of hate crimes as due to the 

fact that “we all grew up together,” while an urban prosecutor noted that their crimes 

were due to more typical reasons: “It’s more a territorial, or I have a prior relationship 

with you, or I want what you have, or the gang thing” than about hate motivation. 

Linking the Results to the Literature Review 

 It may be instructive to review this study’s finding with regard to the literature 

concerning prosecutorial charging.  For instance, in Abram’s (1971) framework of 

three different types of prosecutions models, nonprosecution, complete enforcement, 

and intermediate or selective enforcement, it appears prosecutors in this study most 

typified the latter model of intermediate or selective enforcement.  That is, they 
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neither ignored implementing the hate crime law or charged it in every possible case, 

but instead relied on multiple factors in deciding whether to make a charge. 

 The prosecutors in this study also fit Packer’s Two-Level (1968) model by 

epitomizing the crime control model rather than the due process model.  That is, the 

prosecutors were more concerned about punishing the guilty and the efficiency of the 

system, rather than emphasizing protection of the defendant’s rights.  In Jacoby’s 

Four-Level Model (1977), prosecutors reported standards throughout the course of 

the interviews that fit each of the four models.  However, trial sufficiency seemed to 

be the predominate model in charging cases, that is, charging a case only when the 

evidence makes a conviction likely.  A legally sufficient model was in evidence in 

only a small number of instances.  The system efficiency model seems to take 

precedence during the plea bargaining phase.  Rehabilitation of defendants did not 

seem to be a priority for prosecutors, rather holding them accountable was a main 

concern.  However, when prosecutors are deciding whether or not to charge a case, 

their primary standard seems to be whether or not they have the evidence to prove 

their case beyond a reasonable doubt during a trial in front of a jury, despite the fact 

that only a minority of their cases will end up in front of a jury.  Each of Fionda’s 

(1995) Three Level models was present in the prosecutor’s perspectives, operational 

efficiency, restorative, and credibility.  Fionda notes that these models are not distinct 
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but overlapping, and this was apparent in this study.  That is, not one of these models 

seemed predominate, but all of the models were a factor in each case.   

 The prosecutors in this study reflected many of the qualities identified in 

Albonetti’s (1987) avoidance of uncertainty model.  Prosecutors in this study also 

sought to avoid uncertainty and utilized many strategies to achieve the greatest degree 

of certainty by decreasing risk, keeping cases simple, and a focus on only trying cases 

which they felt certain of proving beyond a reasonable doubt.   

 The literature review described Sidanius and Pratto’s (1999) work in which 

prosecutors score high on social dominance orientation.  This means they are more 

likely to support group-based social hierarchies and the domination of “inferior” 

groups by “superior” groups.  This study does not seem to support such a supposition, 

although it would be interesting to administer the scale and see if that supposition can 

be quantitatively substantiated.  If anything, prosecutors in this study voiced a dislike 

for drawing distinctions between people, even when it would help those who have 

been historically marginalized.  However, the structures of the criminal justice  

system seems to maintain the status quo.  Therefore, the prosecutor’s work may 

maintain hierarchies, while their professional and personal values do not seem to 

support such hierarchies.  This offers an interesting area for further investigation. 

 The many different standards detailed in the literature seemed to have guided 

prosecutor’s charging decisions, for instance, the charging criteria proposed by the 

 
 
 
  

165



  

American Bar Association and the National District Attorney’s Association.  

Although distinct guidelines were not named, these criteria for charging crimes were 

very much a part of the prosecutors decision making process, for example, legally 

sufficient evidence, trial sufficient evidence, and “trialability” and “winability” 

standards.  Prosecutors took all these factors into account when making their 

decisions. 

 Although this study found no support for two of Frohmann’s finding with 

regard to sexual assault cases, that is “discordant locales” and prosecutor’s concern 

over their own conviction rates, it did find support for many of the other criteria she 

reports from her study of prosecutor decision making on whether or not to proceed 

with sexual assault charges.  For instance, similar to Frohmann’s study, prosecutors in 

this study were also “in dialogue with” anticipated defense arguments as well as 

anticipated judge and jury responses.  In addition, her finding that prosecutors were 

comparing each case to a “typical” case was well documented in this study. 

 Maroney’s (1998) concern for the institutionalization of hate crime at the 

hands of the criminal justice system were both affirmed and disaffirmed.  That is, 

Maroney was concerned about a pull to a typical case, and this is clearly evident in 

the decision making processes of prosecutors. However, Maroney was also concerned 

that the law could be used against the very populations it was meant to protect, that is, 
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people of color could be charged with committing hate crime against whites.  

However, in no discussion with a prosecutor was such a case mentioned.   

Discussion 

 Clearly, prosecutors say what they focus on is the facts of a specific case.  

They do not like to draw distinctions between people and prefer to focus instead on 

the facts and the brutality of the crime.  They are determined to “seek justice” for the 

victim, family members and punish the guilty.  They deny that other influences, 

political, personal, or religious, have an impact on their decisions.   

 When bringing a hate crime enhancement into this milieu, there are many 

factors that make it a poor fit with prosecutors’ perspectives.  First, prosecutors like to 

believe justice is blind and they do not like to focus on the particular identity of either 

perpetrator or victim.  They are looking at the crime rather than the actors.  This 

seems like a rather idealistic and naïve stance in a world in which status categories 

are imbued with so much meaning.  Surely, judges, jurors, and even prosecutors bring 

these biases into the courthouse with them, but prosecutors vigorously deny this 

occurs among prosecutors.   

Second, prosecutors don’t like to deal with motives when they don’t have to.  

Determining motives makes the case messy and complex with the potential to divide 

the jury.  Prosecutors don’t like ambiguity and hate crime introduce ambiguity into 

their cases.  Prosecutors like their cases to be clear, based on the facts, and presented 
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to the jury in a manner with will bring back a unanimous guilty verdict.  The hate 

crime enhancement runs counter to this preference.  Proving motive adds an 

additional burden and often without offering any advantage.   

Also, due to their lack of training and a layperson’s understanding of hate, 

prosecutors narrowly interpret bias motivations so it fits only a few, egregious cases.  

Hate means “extreme dislike” to prosecutors based on bias or prejudice.  However, 

the prosecutors express little knowledge how that hate is tied to feelings of power and 

control, entitlement, superiority, maintaining hierarchies, fear, the need to belong, and 

insecurity.  Unlike Franklin’s (2000) notion of multiple determinism, that is, mixed 

and multiple causes of bias and prejudice which causes someone to transgress against 

another based on their group membership, prosecutors have a narrow understanding 

of what constitutes hate.  This results in looking for a single, simple motive, and thus, 

greatly reduces the number of crimes they perceive as hate crimes. 

Additionally, prosecutors see each victim and perpetrator individually, not as 

a member of a group.  Prosecutors only focus on the facts of each particular case, 

without taking into account the history of oppression that this victim’s group may 

have faced. This process results in filtering out cases, and therefore, may as a result 

filter out justice as well.  In some ways hate crime policy can almost be viewed as an 

attempt to provide a criminal class-action strategy.  That is, although the violence was 

committed against an individual(s), it was motivated by the victim’s membership in a 

 
 
 
  

168



  

group.  Therefore, conventional wisdom holds that the harm is worse, so the penalties 

should be commensurately increased.  However, class actions suits are limited to civil 

rather than criminal cases.  Therefore, the political becomes the personal as structural 

racism, homophobia, and sexism are reduced to the motives of an individual. 

Williams (2001) describes this way of looking at the world as utilizing a 

“Colorblind Lens.”  This perspective has some strengths such as 1) recognizing the 

value of each person’s individuality; 2) being more interested in a person’s character 

and personality rather than in surface attributes such as skin color, dress or 

appearance; and making up one’s own mind about a person rather than relying on 

societal stereotypes.  However, there are some drawbacks, from looking at this world 

through this lens, which Williams terms “shadows.”  Some drawbacks include: 1) 

denying what is often a central part of an individual’s identity such as race and 

gender;  2) missing evidence of systemic discrimination; and 3) overlooking how 

much race, color and ethnicity has a crucial and deep-seeded effect on how people 

live and are treated.  Therefore, the prosecutors’ tendency as a group to see the world 

through a colorblind lens has both strengths and weaknesses.  It is the weaknesses of 

this lens that seems to fuel prosecutors’ dislike of hate crime policy and its intended 

effects.   
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It may come as little surprise that prosecutors in general would assume a 

colorblind lens.  It may be that law enforcement attracts people who view the world 

through this lens.  Williams (2001) indirectly offers support for this supposition: 

A well-known statue that could serve as the icon for the Colorblind Lens 

is the statue of the blind justice used to represent the American judiciary 

system.  The symbolic message that justice is blind supports the viewpoint of 

the Colorblind Lens that people should be judged by their personal 

characteristics and actions rather than by their race, ethnicity, or culture. (p. 

52) 

The prosecutor’s preference for a “Colorblind Lens,” combined with other factors 

previously mentioned, cause few cases to be charged as hate crimes. 

The number of cases that meet the prosecutors’ definitions of a hate crime and 

can be proven beyond a reasonable doubt are few and far between.  And often a case 

that meets these requirements is a first-degree felony and thus ineligible for penalty 

enhancement.  Since prosecutors tend to see the more egregious cases as hate crimes, 

they may miss opportunities to add hate crime enhancements at the misdemeanor 

levels, which may serve as effective deterrents.  Thus, often adding a hate crime 

enhancement runs counter to many of the prosecutors beliefs, strategies, and 

socialization as a prosecutor.  Table 3 provides a complete list of tensions between a 

hate crime perspective and a prosecutor’s perspective.   
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There are many reasons that prosecutors find hate crime law problematic. The hate 

crime perspective does not fit neatly within their worldviews as prosecutors.   

However, the bottom line for many prosecutors is that if the facts of the case support 

a hate crime enhancement, they will charge the crime.  Although their views run  

counter to hate crimes in some areas, as some prosecutors described, they “love to 

hammer the defendant.”  So when the enhancement allows them to do that with little 

risk to the rest of the case, they will do so. 

But a hate crime enhancement will usually be added only in truly egregious 

cases, where the motive is almost “purely” due to hate, and involves bias based on 

race/ethnicity/national origin, religion, or sexual orientation.  Although one standard 

of charging hate crimes offered by the FBI is when a crime is committed “in whole or 

in part” by a hate motivation, prosecutors in Texas seemed to have informally (and 

perhaps unknowingly) adopted the standard of “but, for” the hate, the crime would 

not have been committed.  This higher standard seems to hold the greatest influence 

in most charging decisions.  That is, if there is another motive in the crime, such as a 

robbery, prosecutors seem to dismiss the possibility of including a hate crime 

enhancement.   

One wonders how the prosecutors arrived at such a determination, that is, that 

hate is the sole or primary motive in order for them to add a hate crime enhancement.  

This standard is not noted in the law.  In fact, the word “hate” does not appear except  
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Table 3:  Tensions between Prosecutorial and Hate Crime Perspectives 

    Prosecutorial Perspectives on Hate Crime    Hate Crime Perspective on Hate Crime 

1. Desire to decrease complexity and ambiguity 
when trying cases 

1.  Increases complexity and ambiguity when 
adding a hate crime enhancement 

2.  Look only at facts of each unique case, situation 
specific  

2.  Place case in societal and historical context 

3.  Lowest burden for highest punishment 3.  Increases burden with hopes of higher 
punishment 

4.  Justice for individual victim and community as a 
whole 

4.  Justice based on group status membership 

5.  Don’t have to prove motive, only intent 5.  Must prove motive beyond reasonable 
doubt 

6.  Justice is theoretically blind to individual 
identities. Prefer to focus on facts of case, crime 
itself, look at egregiousness of the crime, not 
identities of victim or perpetrators. Don’t like to 
make distinctions between people (idealists)  

6.  Individual identities are the focus, focuses 
on victim and perpetrator characteristics, 
Acknowledges that society makes distinctions 
between people (realists/pragmatists) 

7.  Desire to decrease risk of trying case 7.  Adding enhancement can increase risk of 
trying case (confuse or divide juries) 

8.  Underlying faith in the criminal justice system 8.  Underlying distrust of the criminal justice 
system born of widespread belief that system 
does not address the needs of their group. 

9.  Some prosecutors believe all crimes are hate 
crimes, while others believe hate crime is worse than 
other crimes 

9.  Violence based upon hate is so egregious 
that penalty enhancement is required 

10.  Apolitical system in theory, not supposed to 
respond to special interest groups, supposedly 
nonpartisan 

10.  Political system designed around pleasing 
constituencies and responding to interest group 
pressures, partisan politics 

11.  Motivation is one factor  11.  Motivation is the factor 
12.  All groups of people are victims at one time and 
perpetrators the next 

12.  Some groups are perpetrators (dominant 
statuses) and some are victims (targeted 
statuses) 

13.  Some prosecutors wish to keep criminal code 
broad and pure, no policy statements, although other 
prosecutors feel that the law should send a message 

13.  Makes criminal code more complex and 
specific, belief that law is not just about 
punishing the guilty, but a statement of 
social/public policy 

14.  Examines how much a crime is “worth” to the 
dominant community 

14.  Focus on how much crime is “worth” to 
the targeted community 

15.  Working within the constraints of the system 
(i.e. burden of proof, caseload) to achieve justice 

15.  Ignores the constraints of the system in 
achieving justice, looks for “pure” justice 

16.  Goal is a measure of justice for all 16.  Goal is justice for those historically 
oppressed  

17.  Focus more on product than process, that is, 
getting the conviction and winning the case more 

17. Process and product equally important, 
how case is prosecuted by making hate a 
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important than what charges were filed to achieve 
end result.   

priority and sending a message is just as 
important as the product.  

18.  Cannot control which tools are available for use, 
but control how to use tools made available  

18. Controls tool placement for prosecutors, 
but not how prosecutors chose to use them 

 

in the title of the act.  The words used are “bias and prejudice.” Additionally, the 

reference the prosecutors commonly use (Beckham, 2001) utilizes the words 

“intentionally selected” (p. 341) which indicates a discriminatory selection model 

rather than an animus model as described by Lawrence (1999).   Lawrence 

distinguishes between animus hate crimes in which the victim is selected due to 

hatred of their membership in a targeted group and discriminatory selection in which 

the victim is selected due to a certain characteristic, but without the hatred.  

Therefore, it is puzzling where, why, and how the prosecutors in Texas seem to have 

adopted the animus model when there is no legal basis for it.  

 The differences in roles between prosecutors and legislators who hold a hate 

crime perspective tends to exacerbate these tensions as listed in Table 4.  Prosecutors 

see their work as apolitical and the legislative sphere as very political.  Other tensions 

are caused by the fact that the prosecutors are dependent upon the legislators to 

provide the “tools” necessary to do their work, and yet prosecutors have little control 

beyond lobbying with their professional organization to determine what tools will be 

made available.  Many prosecutors believe that the hate crime tool is not particularly 

useful and that the new law is actually less inclusive that the previous law on the 
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books.  As one prosecutor mentioned, “The penal code is three-quarters substantive 

and one-quarter policy statement.”  Some prosecutors seem to have little problem 

with this arrangement and others are more indignant, and bit more territorial about 

“their” criminal code.  Although no prosecutor said it directly, the hate crime law 

seems to imply a lack of trust on the part of legislators in both prosecutors and the 

criminal justice system.  For if prosecutors did their job well, every perpetrator would 

receive their just punishment and legislators seem to be saying that bias perpetrators 

won’t get their full due in the justice system.  From this perspective prosecutors may 

view hate crime law as both an attempt to micro-manage and a statement of distrust 

of the prosecutors. One prosecutor used an interesting analogy of tensions between 

people who make tools available and those that must use the tools in the course of 

their work.  The prosecutor mentioned how Congress often makes various weapons 

systems available to the military whether they are needed or not. For example, 

sometimes an airplane continues to be built and put in the country’s arsenal, not 

because it is an effective weapon, but the plane is built in a congressional district that 

has come to rely upon the jobs and the tax base such a production provides.  The 

prosecutor likened this to hate crime tools that are placed in the prosecutor’s toolbox, 

often due to political necessity rather than the pragmatic needs of the prosecutor.  One 

prosecutor noted the separation of powers of the judiciary and the legislature, saying 

the legislators can make a tool available, but they can’t make prosecutor’s use it! 
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In sum, the stringent standards the prosecutors have knowingly or 

unknowingly applied results in the narrowest of readings of hate crime law and a very 

limited application of hate crime policy.  Few cases will meet this stringent standard 

and, ironically, the few that do will be subject to a Catch-22.  That is, if a case reaches 

the level the prosecutor demands, it is likely to be a first-degree felony, where an 

enhancement does not provide more punishment, and thus is unlikely to be used.   

Also, the prosecutors seem to narrowly apply the hate crime law to the three 

status categories of race/ethnicity, sexual preference, and religion, thus neglecting 

other status categories, including gender (see Chapter 6).  In noting the frequency of 

status provisions included in hate crime, Jenness (2002) notes that the “core” 

categories usually cited are race, religion, color, and national origin.  Occurring less 

frequently and occupying a “second tier” position are sexual orientation, disability, 

and gender.  However, findings of the present study indicate that in practice in Texas 

prosecutors elevate sexual orientation to the core categories in their frequent, and 

unprompted, use of the category as an illustration of hate crime.  As discussed in the 

following chapter, gender remains in a second, or almost invisible, tier, to the Texas 

prosecutors interviewed for this study. 
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CHAPTER 6 

  GENDER AS A HATE CRIME STATUS CATEGORY 

 According to Glaser (1978), ideas and variables must earn their way into 

theory though emergence or emergent fit.  They should not be imposed.   He states as 

a firm rule, “the analyst should not assume the analytic relevance of any face sheet 

variable such as age, sex, social class, race, skin color, etc., until it emerges as 

relevant (italics in original, p. 60).  According to this perspective, the role of gender 

as a status category in hate crimes and the gender of prosecutors do not earn their way 

into a description or theory of hate crime charging by prosecutors.  As mentioned 

earlier, female prosecutors did not see their own gender as impacting their decisions 

when considering adding a hate crime enhancement.  “A prosecutor is a prosecutor” 

was the generalized notion.   

 However, gender was imposed upon this research by the interest of the 

researcher as one of the stated research questions: What do prosecutors think about 

the addition of gender as a status category in the James Byrd Jr. Act Crime Act?  

Although gender will not be included as a category in the grounded theory presented 

in Chapter 7 of this dissertation, a description of prosecutors’ answer to the gender 

question is presented here.  It may be helpful to note that the gender status category 

could mean any one selected due to bias toward their gender, that is, due to being 
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male or female.  However, as Jenness (2002) notes, “gender is a proxy for girls and 

women” (p. 9).    

Responding to Gender as an Intellectual Challenge 

When the question about gender as a status category was posed, the 

prosecutors’ responses suggested a basic social psychological process, that is, 

responding to an intellectual challenge.  After reviewing all of the prosecutors’ 

responses to the gender question, the process they systematically followed in 

formulating their answers seemed to involve four-steps (see Table 4).  The first step 

was a knee-jerk, emotional response.  The second stage was gathering more 

information.  The third stage was analyzing the new information and beginning to 

process it based on previous knowledge and experience.  The fourth and final stage 

was incorporating the knowledge by either rejecting the intellectual challenge and 

affirming what was previously known or believed, or accepting the new information 

and modifying what was previously known or believed.   Each stage will be 

elaborated followed by a discussion of the implications of these findings for violence 

against women activists and others in the policy arena. 

Stage 1:  Responding emotionally 

When first asked about the use of gender as a status category, the majority of 

prosecutors had an immediate, and primarily emotional, reaction.  It was almost a 

knee-jerk reaction, that is, off the top of their heads without much thinking, a gut-
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level response.  Specifically with regard to the question posed about gender, the most 

frequent reaction was one of surprise and puzzlement.  Only a couple of prosecutors 

knew that the status category of gender had been included in the James Byrd Jr. Hate 

Crime Act passed in the 2001 legislative session.  Only one prosecutor used a gender- 

biased hate crime illustration without being prompted by the researcher. Additionally, 

this female prosecutor was the only prosecutor who cited a Texas case that had a 

gender bias hate crime component, Martinez v. State, 980 S.W. 2d. 662.  This case is 

listed in Appendix A and is the only case the researcher is aware of that has been tried 

in Texas using gender as a status category.  However, although gender is mentioned 

once or twice in the appellate decision, the majority of the decision focuses on the 

status category of race.  Interestingly enough, it involves a young male victim.    

In sharp contrast, most of the prosecutors were unaware that gender was on 

the list of status categories passed in the James Byrd Jr. Hate Crime Act.  Several 

prosecutors thought the researcher meant “sexual orientation” rather than gender, and 

in these instances it took a few moments to sort out the difference between gender 

and sexual orientation as categories.  Most respondents were both surprised that 

gender was included and seemed a bit embarrassed that they did not know it was part 

of the law.  The researcher’s questions sent several flipping through the penal code to 

confirm that gender was indeed on the list. 
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Table 4.  Responding to an Intellectual Challenge:  A Four-Step Process 
 
 
Stage 1:  Responding emotionally – typified by visceral or knee-jerk reaction 
 
Stage 2:  Gathering and Intellectualizing – typified by counter questioning 
 
Stage 3:  Analyzing and processing  - fitting new information in with what is  
already known or experienced  
 
Stage 4:  Incorporating and Decision Making 

A. Rejecting new information and affirming what was previously 
known/believed 

B. Accepting new information and modifying what was previously 
known/believed 

 
______________________________________________________________ 
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In response to this specific question, and also to more general questions posed, 

race/ethnicity, sexual orientation, and religious bias were all mentioned by the 

prosecutors as the primary status categories in hate crime policy.  Gender was not 

viewed as a standard category or as an example for comparison with other crimes,  

except as previously mentioned, by one female prosecutor.  Clearly, prosecutors are 

aware of these “classic” categories and a crime that does not fit based on these three 

identifiers is generally not viewed as a hate crime.   

Along with surprise, some prosecutors seemed puzzled by the gender 

category.  One expressed it this way: 

Bias against gender?  Maybe there are some cases where it would play 

a part, but it is kind of hard for me to imagine a factual situation where 

that would play a part.  I never did understand what they even meant 

by that.  Race is the big thing, sexual preference is the second one, and 

national origin.  They are the ones that happen.  Gender, I never could  

figure that. 

The third most frequent response was a negative reaction, the most bluntly stated by 

one prosecutor who said, simply: “BS, political BS.”   

Stage 2:  Gathering Information and Intellectualizing 

After the initial emotional response, prosecutors starting asking the researcher 

questions about gender as a status category.  This step seemed to illustrate a move 
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away from the initial emotional response and back into the prosecutor’s head, that is, 

shifting from the visceral to the intellectual.  This was the only time during all of the 

interviews that a role reversal occurred with prosecutors asking the researcher the 

questions, which posed a bit of a challenge for the researcher in trying to decide how 

to respond.  For instance, prosecutors asked:  “Is gender in there?” “What does gender 

mean?”  “Does that mean sexual assault and domestic violence are hate crimes?”  

“What was the legislative intent of adding gender?”  “What do you think?” “What do 

they say about the control issue versus the hate issue?” “What are they talking 

about?” 

Another question that frequently arose was “what about men?”  Prosecutors 

noted that men could be victims of rape and wondered how and if the hate crime 

statute could be used in that situation.  Another prosecutor noted that a female serial 

killer on death row in Florida is purported to have hated the men she killed.  It is 

interesting to note that this concern with the opposite group did not arise in 

discussions of other categories.  That is, when speaking of race, no one referenced 

white people or when speaking of sexual preference, no one mentioned protecting 

heterosexuals. Yet repeatedly when speaking of gender, concern for men as a group 

arose.  It seemed to be about fairness for prosecutors, not wanting to privilege women 

over men.  This also seemed to be an acknowledgement of the fact that prosecutors do 

not view women as a powerless and innocent group that is victimized by men.  
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Prosecutors see women do many horrific things to men, other women, and children, 

so they do not come to the table with the framework of men equal perpetrators and 

women equal victims. 

This counter-questioning put the researcher in a quandary about how to 

respond.  In an attempt to avoid biasing the respondents; the researcher mentioned 

matter-of-factly how the gender question was being discussed in the legal literature 

and mentioned that some feminists viewed sexual assaults and domestic violence as 

hate crimes.  Prosecutors accepted this information and then seemed to move on to 

the third stage, that is, processing the information and analyzing it based on what they 

know. 

Stage 3:  Analyzing and Processing 

 In this stage the primary task seemed to be one of taking the information 

recently gathered through counter-questioning and attempting to fit it in with what the 

person previously had known or experienced.  After hearing for the first time that 

gender was part of the hate crime law, most prosecutors recovered from their surprise 

quickly and attempted to fit gender into a hate crime paradigm.  Hate crime is seen as 

a two-tiered crime, that is, there is an act plus the bias motivation that fuels the act.  

This quote illustrates one prosecutor’s thinking aloud through that process: 

 I think it is something you could look at, but I think you would have to have 
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something more than just the act itself.  You would have to, because you 

could always get a psychologist or psychiatrist to come testify about being a 

crime of  violence against a female, but I don’t think the courts would hold 

that just the act itself is enough, I think you would have to have more.  A 

person making a statement or something, or you could look at the previous 

statements he made, it doesn’t have to be right when he commits the act, you 

know him, you know his background.  The statements he has made to other 

people, may have been in a bar and said, “I hate my wife and I am going to get 

whoever I can because she is female” or whatever, but I think you would have 

to have more than the act itself. 

Therefore, when asked about an unknown category, prosecutors tried to fit it  

in with what they already knew about hate crimes, that is, finding the underlying 

crime and then looking for the motive that fueled the act. Prosecutors also tried to fit 

violence against women into “typical” hate crime paradigms.  For instance, one 

prosecutor said he thought he could use it if the National Organization of Women’s 

headquarters was vandalized or women at a feminist rally were attacked because of 

their membership in the group. 

 The question of whether violence against women is a hate crime appeared to 

puzzle prosecutors who often had never considered the issue before.  Their reasoning 
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was interesting to follow as they struggled to categorize it based on what they know 

of both violence against women and hate crimes: 

 A hate crime, did they commit is just because the person was a woman? 

 No, my understanding as a rule, I don’t know, and each of these cases is 

 different, but rape, take that, crime of violence, all crimes to me are crimes 

 of hate.  If it is a hate crime under the statutory definition, it would have to  

 meet the guidelines, was it committed because it was a woman?  Was 

 that the motivational factor behind it?  Probably are not going to rape a man 

 if you are so inclined, but its more a crime against, it’s a power crime, a  

crime of violence, it’s an assault case, and you are always going to have a 

victim be a man or a woman, unless it’s a property crime, but you know it 

doesn’t mean that is why it was committed.  

 One of the biggest stumbling blocks for most prosecutors in looking at 

violence against women through a hate crime lens was deciding that violence against 

women was not usually committed due to hate, but other motives.  For instance, one 

prosecutor referred to a case in which he sent a man to death row for the murder of 

four or five young women.  He did not attribute that motive to solely hate, even 

though women were discriminately selected as victims in this case.  He explained the 

man’s motivation: 

 The guy who did that, murdered these young girls, he was a serial rapist. 
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 His thing was control.  He was a nobody and he wanted, he was a somebody 

 to these girls in his mind and he could control them.  Now was that an  

 underlying hatred of women?  Maybe, perhaps, I don’t know.  What 

 really came out was the control, it was just heartbreaking. 

 When asked about gender-biased hate crime, another prosecutor related the 

question to a case that his office had just prosecuted: 

 We just did a murder case, a guy shot his common-law wife seven times 

in front of their two-year-old and four-year-old.  He was quote, unquote a 

musician, had written a lot of lyrics which had a lot to do with violence 

and violence against women.  But really, I think it came down to he killed 

her because she got a job, she was trying to move away, get away from him. 

They had a long-term relationship and he couldn’t take losing her.  And when 

you have these emotional man-woman, I hate to use the word “love” in that 

context.  Did that violence against her serve gender purposes?  I think it was 

violence against her.  Even though we had a lot of imagery about the violence 

toward women, this was personal.  

It was interesting to note that even with some evidence of bias against women 

as a group in evidence in lyrics written by the perpetrator, the prosecutor had never 

considered viewing the case as a hate crime.  If the same fact situation had happened 

in which a man wrote lyrics that talked about violence against members of a different 
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race, and then killed a member of that race, it would be interesting to see the 

prosecutor’s response. 

Another prosecutor noted the paradox that most men killed women saying 

they loved them, not that they hated them.  In her opinion hate motivations were not 

applicable in those cases. Power and control were viewed as the chief motivations for 

violence against women as these prosecutors attest: 

If you got somebody that, is that because of gender or its because he’s a total 

jerk who does that to people who are weaker than he is and that he can 

control. Control is because, let’s face it, he is a wuss, and he doesn’t have 

anything going for him in his life, and this is the way, because it certainly is 

not about sex, that he, domination, I don’t know. Does he really hate women 

or is this just the only way he can control something in his life?  I don’t know. 

 

Sexual assault, crime against women.  It is a hate crime or a power crime?  

Pretty difficult to get your hands on. 

 

This same prosecutor worried about proving a hate motive, for instance, in a rape case 

in which the man had a steady girlfriend or wife (and she noted many rapists are 

married).  In her judgment having a “successful” relationship with one woman in his 

life seemed to dispel the notion that he hated women in general and raped a woman in 
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particular.  Others made a distinction between rape as a crime of violence and a crime 

of sex, finding the sex of the person was incidental.   

Step 4: Incorporating and Decision making 

The primary task of this stage seemed to be making a decision about how to 

fit this new information and the subsequent analysis into what was previously known 

or believed.  Decisions went one of two ways for the prosecutors.  One, they rejected 

the notion that gender fit a hate crime paradigm and thus reaffirmed what they 

previously knew.   Or second, the concept of gender bias hate crime was accepted and 

modified what they had previously known or believed.  Approximately two-thirds of 

the prosecutors (62.5%) rejected gender as a status category, believing it did not fit a 

hate crime paradigm, confirming what they previously believed or knew about hate 

crimes.  Approximately, one-third (37.5%) of the prosecutors either accepted gender 

as a status category or stated that they would keep an open mind to gender as a status 

category in the future. 

The first group of prosecutors, after trying to fit gender into the hate crime 

paradigm, didn’t find it a good fit.  One said, “Gender doesn’t make logical sense to 

me, I don’t get that, I cannot now form, get this concrete in my mind.”  Another 

prosecutor rejected it calling it  “special interest legislation.”  See Table 5 for a 

complete listing of objections. 
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Several objections to gender as a status category were raised in a single quote by one 

prosecutor: 

I don’t think our society has ostracized or grouped women in  

the way drafters of this hate crime legislation may have intended, the 

way most people think when they think of what a hate crime is.  I just 

don’t see “down with women” written on the sides of buildings, the 

way you see synagogues attacked and black cemeteries desecrated,  

and all the other things out there.  But the rapist is, the kind of rapist 

that hate women are psychopaths.”  

In sum, the majority of prosecutors in this study were unaware that gender was a 

status category in the new James Byrd Jr. Hate Crime Act.  Upon hearing about the 

inclusion of gender, prosecutors struggled to fit it with what they knew and how they 

currently view hate crimes.  Most could not fit gender into the hate crime model  

primarily since it was not one of three types of hate crime they typified as hate 

crimes.  Also, they did not find violence against women to be due to hate motivation, 

but instead due to individual motivations of power, control or alternately, love.  

Therefore, the majority of prosecutors could not envision themselves using gender as 

a status category in a hate crime enhancement.   

However, a few prosecutors either immediately accepted gender as a hate 

crime category or kept open the possibility to charging a gender bias hate crime. 
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Approximately one-third of the respondents seemed open to the idea of considering 

charging a gender-bias hate crime.  One prosecutor sums up this latter perspective: 

 As I sit here today, that is hard for me to envision [gender-bias hate crime], 

 but I am sure there are situations, circumstances where that may come into 

play.  When I was in law school at the ______________, there were some 

things that came up that I thought were the most outrageous ideas.  “Why are 

you asking that stuff?  That will never happen.”  And then you get out in the 

real world, and there is worse things happening.  As I sit here now, I am not 

sure I can envision how gender might come into play, but I also know that I 

sure wouldn’t want to limit the possibilities to my narrow mind and process.  

But I can say this, I certainly have an open mind and I believe that there are 

unfortunate situations where gender can and will at some point . . . 

A couple of other prosecutors believed that domestic violence did not fit the hate 

crime paradigm, but agreed that rape was a better fit, especially serial, stranger-

perpetrated sexual assault.  Another female prosecutor had a special interest in 

domestic violence and noted the potential use of gender as a status category, 

especially if a pattern of abuse with different women could be established.  Several 

prosecutors also noted that expert testimony about violence against women could help 

persuade the jury of the perpetrator’s hate motivation. However, even these 

prosecutors saw this being a rare practice that might affect only a handful of cases.   
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Table 5.  Prosecutorial Objections to Gender as a Status Category 

 
1.  Women are not a stigmatized group like other groups in the hate crime 
statute;   
2.  Questioned the legislative intent of including gender;  
3.   Motives behind violence against women due to power and control, or even 
“love,” rather than hate;   
4. Prosecutors tended to compare the crime to the classic triad of hate crimes, 

that is, sexual orientation, race, and religion, and thus exclude gender; 
5.  Already laws on the books that specifically covered violence against 

women and they are more than adequate, and even severe, in punishing 
men who perpetrate acts of violence against women;   

6. Adding a hate crime enhancement to a sexual assault or domestic violence 
would increase the punishment so much that is would be disproportionate 
to the crime;    

7. Inclusion of gender was entirely a political act by legislators to please 
either women constituents in general or feminists in particular;   

8. Adding a gender component gave special privileges to women with 
several prosecutors specifically asking about men who are raped;   

9. Bias against women would be difficult to prove, harder than proving 
motivation in other types of bias cases;  

10. Adding gender as a status category represented the start of the slippery 
slope that several prosecutors alluded to and was “stretching logic;”   

11. Questioning the public’s acceptance of using gender as status category and 
predicted that the public would not support the use of gender as a status 
category;  

12. Many prosecutors noted that women were more like to be hurt by men 
they know and that a relationship between the victim and perpetrator 
makes it both harder to prove hate as a motive and also does not clearly fit 
a hate crime paradigm of stranger attacking strangers.   
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Several other prosecutors replied with their standard position on many questions 

about charging with regard to charging a gender-bias hate crime, “If the facts are 

there, sure.” 

Discussion 

 Clearly, for the most part prosecutors were unaware that gender is now a 

status category in Texas law and had not thought through how violence against 

women could be re-conceptualized to fit a hate crime model.  It was as if violence 

against women was its own piece of the puzzle and hate crime was another puzzle 

piece, and after a few fumbling attempts, for the most part, prosecutors could not find 

a way to fit them together. 

Historical View of Violence against Women 

 In some ways this inability for prosecutors to fit the pieces together may 

represent feminists and violence against women activists being victims of their own 

success.  Prior to the second wave of the women’s movement, male violence against 

women was often deemed a taken-for-granted, although unfortunate, part of being 

female.  Various explanations were given for male violence against women including 

that rapists were oversexed or mentally ill, that women brought sexual assault upon 

themselves due to their own provocative behavior or dress, or that men had the right, 

even duty, to beat their wives.   
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With the advent of the second wave of the women’s movement in the 1960s – 

1980s, violence against women was the centerpiece of much activism, reform, and 

theory building.  Individual and personal explanations for violence against women 

were replaced by more structural theories, often advanced by radical feminists, that 

violence against women was a political act used by men to keep women subordinate 

and living in fear (Brownmiller, 1975; MacKinnon, 1991).  Violence against women 

was re-conceptualized to being about the need for power and control exercised by 

men in a patriarchal society rather than individualized explanations that pointed a 

finger at the male perpetrator or blamed the female victim.   

 Although the radical feminist perspective contributed much of the theory that 

challenged notions of male supremacy that fuels male violence against women, the 

interventions followed a more liberal feminist strategy.  That is, liberal feminists 

often look to the law for reforms that will ensure equal opportunities for women 

(Saulnier, 1996).  This strategy became the basis for new laws to more rigorously 

address violence against women, and providing victim services and training for law 

enforcement officers.  The Power and Control Wheel (Domestic Abuse Intervention 

Project, undated) was widely circulated and became a standard teaching tool in 

classrooms, victim service agencies, batterer intervention programs, and law 

enforcement training programs.  However, over time the radical feminist political 

component of the theory became diluted and the political became personal again.  
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However, the power and control motivations were retained, albeit at the individual 

level.  Violence against women was no longer as tolerated and was increasingly 

criminalized as unacceptable behavior due to the man’s individual need to control and 

have power over an individual woman. 

 Therefore, it is not a surprise, and even a feminist success, that prosecutors are 

quick to define violence against women as stemming from issues of power and 

control.  However, their knowledge of these dynamics is superficial.  Their 

knowledge of hate crime is equally superficial, viewing bias crimes as motivated by 

hate, and hate is often superficially defined as intense dislike for someone.  This 

results in prosecutors seeing hate crime and violence against women as two mutually 

exclusive concepts.  Therefore, violence against women is not conceptualized as hate 

crime since it is seen as being motivated by power and control rather than hate.  It is 

difficult to assess whether this conceptualization is fueled by either sexism, either 

unconscious or internalized, rationalization of the motivations of violence against 

women, lack of knowledge of the internal dynamics of both hate crimes and violence 

against women, lack of imagination or innovative uses of the law, or due to an 

ideological stance, or perhaps some combination of these factors. 

Comparison of Violence against Women and Hate Crimes 

 A more complex understanding of both hate crime and violence against 

women enables the two puzzle pieces to be fitted together to produce the status 
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category of gender-bias hate crimes. As mentioned, the original conceptualizations by 

radical feminists acknowledged that violence against women is an attempt by men as 

a class to keep women as a class subordinate.  As Brownmiller (1975) noted in her 

classic treatise on rape: 

 From prehistoric times to the present, I believe rape has played a  

 critical function.  It is nothing more or less than a conscious process 

 of intimidation by which all men keep all women in a state of fear.  

(italics in the original, pp. 14-15)                 

This conceptualization clearly fits within the group-based underpinnings of hate 

crime definitions.  Wiesburd and Levin (1994) define hate crimes as “the offender’s 

discriminatory use of violence to enforce a particular social hierarchy that is biased 

against the targeted status hierarchy” (p. 36).  This definition of hate crime fits well 

together with the radical feminist critique of violence against women serving the 

needs of the patriarchy.  Lawrence (1999) recommends the term “bias” crime instead 

of “hate” crime to emphasize that hate crime is less about hate and more about bias 

and prejudice.  Male bias and prejudice against women is often easier to prove and 

see than “hatred” of women. 

 Although prosecutors tend to define hate in pure terms, hate crime motivations 

in the legal literature are not found to be an unadulterated category.  Lawrence (1999) 

proposes two categories of hate crimes: animus crimes that are based on a 
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perpetrator’s hatred for this victim and discriminatory selection crimes, which are 

based on the perpetrators discriminatory selection of his victim.  In an animus model, 

a man might choose to rape a woman because he hates all women in general.  Or 

alternatively, a man might lay in wait and choose a woman to rape because he 

believes he can more easily overpower her than a man.  That is, as he waits for a 

victim, he is not waiting for the next person to cross his path, he is often waiting for 

the next woman.  Therefore, his victim is discriminatorily selected due to her 

membership in the targeted group defined by her gender.   

Also, it is important to note that in other types of hate crimes, the motives are 

mixed as well and are not always solely about hate.  For instance, Franklin’s (1998) 

interviews with men who had perpetrated assaults on gay men found “multiple 

determinism” rather than simple accounts of motivation of hate or repressed 

homosexuality.  Men used this crime for “demonstrating their masculinity, garnering 

social approval, and alleviating boredom” (p. 19).  Franklin compared the similarities 

between men who are “gay-bashers” and men who rape women because, in both 

groups, the offenders often acted in a peer context in which the victim was viewed as 

an object, “a dramatic prop, a vehicle for ritualized conquest” (p. 12).  For a more 

complete discussion of the connections between hate crime paradigm and the radical 

feminist conceptualization of violence against women see McPhail (2002). 
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Although a good case can be built between the overlap between hate crime 

and violence against women, prosecutors are completely unaware of both this debate 

and of the complexities of the arguments. Therefore, their simplification of the 

concept, (that is, hate crime equals hate motive, violence against women equals 

power and control motive, therefore hate crime does not equal violence against 

women), precludes their understanding of gender-bias hate crimes.  This 

conceptualization may also represent the success of liberal feminist over radical 

feminist conceptualizations of violence against women.  That is, liberal feminists seek 

equality for women within the law, such as making domestic violence laws and 

sexual assault laws more fair and equitable for female victims. This perspective fits 

well with the prosecutor’s attempt to achieve justice for a woman violently victimized 

on a case-by-case basis.  Radical feminists believe men use violence to keep women 

as a group subordinate. This fits more comfortably within a hate crime perspective in 

which a woman is targeted because of her group membership.  It is unrealistic to 

expect prosecutors, even female prosecutors, to act from the vantage point of radical 

feminists when such an ideology is an often-marginalized perspective within feminist 

thought. Thus, it seems few, if any, prosecutions will result in gender-bias hate crime 

enhancements. 

 

 

 
 
 
  

196



  

The Complexities of Gender Bias Hate Crimes 

In order to expand the conceptualization of violence against women as a hate 

crime, much education would be required and a more complex discussion of the 

motives and reasons behind violence against women.  Such a discussion would 

include understanding the structural as well as individual motivations behind bias 

crimes.  That is, some have speculated that socioeconomic factors such as 

competition for jobs fuels such violence as well as increased minority group 

visibility.  However, building on the work of Messerschmidt’s (1993, 1997) notion of 

idealized or hegemonic masculinity, Bufkin theorizes that the effort to accomplish 

hegemonic masculinity is at the root of bias offending.  Hegemonic masculinity is 

defined as “structurally based and culturally exalted forms of masculinity that allows 

for the maintenance of hierarchal power” (Connell, 1987, cited in Bufkin, 1999, p. 

157).  The factors Messerschmidt identifies as supporting this masculine ideology are 

whiteness, work in the paid labor force, heterosexism, the professional-managerial 

class, and the subordination of girls and women.  Through her analysis of the 

literature and the characteristics of hate crime offenders, Bufkin finds that bias crimes 

fit this model.  This theoretical model provides support for including gender as a 

status category in the hate crime paradigm because it includes the subordination of 

women within the goal of “doing masculinity” by committing bias crimes.  Teaching 
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such theories to prosecutors and having expert testimony to buttress such arguments 

could assist prosecutors in obtaining convictions in gender bias hate crimes. 

Also, it became clear that prosecutors were attempting to fit violence against 

women into other hate crime characteristics besides the consideration of motive.  For 

example, in crimes committed due to bias or prejudice prosecutors charge the 

underlying crime and then add a hate crime enhancement on top of the underlying 

crime.  In looking at possible gender-bias crimes, prosecutors were looking for this 

same pattern.  However, a radical feminist conceptualization of the problem finds that 

the bias motivation is embedded within the crime itself, not an additional motive on 

top of a neutral crime.  That is, a bias, hatred, or prejudice toward women is 

embedded within the sexual assault or domestic violence.  Therefore, looking for the 

motive on top of the crime is unnecessary.  In sexual assaults and domestic violence, 

the message and motive is within the crime not outside of it.  Again, this does not fit 

the general thinking about hate crimes. 

Legislative Intent of Gender Bias Hate Crimes 

Several prosecutors who struggled to make sense of the gender component 

wondered about the legislative intent of adding gender.  Although newspaper 

accounts followed the legislative debate about hate crimes, gender was listed as a 

proposed category without any debate or conjecture to what that might mean.  In 

talking with a legislative aide for Representative Senfronia Thompson, who 
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sponsored the bill in the Texas House of Representatives, the status category of 

gender was added at the bequest of state domestic violence and women’s groups 

(Patrick Johnson, personal communication, July 17, 2002).   

In the House Committee hearing on the bill, no mention was made of the 

gender provision.   The heated debate on the bill generally revolved around the classic 

categories of race, religion, and “sexual preference,” with the latter being the most 

hotly debated.  Therefore, there is no recorded basis for understanding the legislative 

intent of including gender as a status category.  Legislative aide Johnson did mention 

that for gender-biased violence to be charged, it must meet the requirements inherent 

in the other categories, that is, the violence must have been perpetrated due to hatred 

toward the victim’s gender (Patrick Johnson, personal communication, July 17, 

2002).   

Prosecutorial Perspectives on Gender Bias Hate Crimes 

The prosecutors raised many other objections to viewing violence against 

women as a hate crime.  One female prosecutor noted that most prosecutors had 

“large male egos” and that sexism was present within the criminal justice system.  

While other forms of prejudice based on race or religion are more identifiable, 

Friedan (1963) termed sexism “the problem that has no name” (p. 15).  Since women 

make up over one half of the population, violence and discrimination against women 
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often seems random or is so prevalent and the bias is so embedded that it makes it 

seem like a natural, normal part of life. 

Although a small number of prosecutors were open to the idea of seeing 

violence against women as a gender-bias hate crime, they were few in number.  The 

circumstances would have to be either very typical of a hate crime or extremely 

egregious, such as the 1989 Montreal massacre.  In this incident male and female 

engineering students were separated and 14 women killed in a hail of gunfire 

perpetrated by a man who called them “fucking feminists” and left a note that 

explicated his anger at women.  When in doubt, the prosecutors fell back on their 

triad:  the law, the fact situation, and what can be proven beyond a reasonable doubt.  

Unfortunately, this lens for determining justice eligibility leaves out more complex 

understanding that might lead to a charge of gender bias hate crime.   

It is interesting to note that while the James Byrd Jr. and Mathew Shepard 

cases were referred to by prosecutors as hallmark hate crime cases; no one mentioned 

a similar hallmark case for gender-bias violence, such as the Montreal massacre.  

Another case, occurring closer to home and more recently, represents the first time 

the federal government is invoking the gender, along with sexuality-bias, provision of 

federal hate crime legislation again, was never mentioned.  In this particular case, a 

male perpetrator bound, gagged, and slit the throats of two lesbian women who had 

been hiking and camping in the Shenandoah National Park (cited in Jenness, 2002).  
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U.S. Attorney General John Ashcroft held a historic and nationally televised press 

conference to announce the charges.  However, Texas prosecutors seemed unaware of 

this case as no prosecutor mentioned in during interviews or in response to the 

specific question of gender-bias hate crimes.  At least two successful prosecutions of 

gender-bias hate crimes have been accomplished, one on the East Coast and one of 

the West Coast, but again, prosecutors in Texas did not refer to these cases as 

examples. 

Symbolic vs. Material Policies for Women 

 Since the gender component of the hate crime law might not have much 

practical effect according to prosecutors, its use as a symbol deserves some 

discussion.  Some laws that seek legal redress for women are more symbolic than 

material.  Mazur (1995) believes symbolic reform occurs when policies designed to 

address certain social problems fail to effectively resolve the problem.  Such policies 

often occur when policymakers are more interested in image making than problem 

solving or for political reasons due to electoral incentives.  These policies often have 

little to no enforcement, little impact, and few policy outputs.  Often symbols are 

manipulated without tangible effects or resource allocation.  The benefits accrued are 

to the policy makers rather than policy recipients, usually with little administrative 

resources or costs. 
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 Mazur’s definition of a symbolic policy seems to fit the gender bias category 

in hate crime law.  By including gender as a category, legislators were able to please 

women’s organizations with little tangible effects or resource allocation.  However, 

the gender category seems to have even little symbolic effect because prosecutors 

don’t even know about it, and most likely the general public doesn’t know about it 

either. 

Symbolic policies stand in contrast to material policies, which are designed to 

improve the problem they were designed to solve by actual implementation and the 

production of policy outputs.  For instance, the Equal Pay Act of 1963 appears more 

symbolic than material as pay inequalities both continue, and continue to be 

documented.  For instance, since the Equal Pay Act was signed in 1963, the wage gap 

between men and women has narrowed by a little over a third of a penny per year 

(NCPE, undated).  Under the Equal Pay Act, wage discrimination laws are poorly 

enforced and difficult to prove and win.  This situation sounds similar to the gender 

status category in hate crime law. 

 Paradoxically, Mazur (1995) notes that in certain instances symbolic reforms 

can be both empowering and bring about change, more than some narrowly defined 

substantive reforms.  Symbolic policies can create psychological spaces for increased 

activism by women to demand broader reforms.  Symbolic change can also open the 

door for later policy initiatives.  Also, largely symbolic reforms can be strengthened 

 
 
 
  

202



  

during policy implementation.  For example, conservative Southern opponents added 

the word “sex” to Title VII of the Civil Rights Act of 1964 in an attempt to defeat the 

measure.  They hoped that adding “sex” to the categories of race, color, religion, and 

national origin would serve to defeat the entire bill (Petrocelli & Repa, 1992).  

Surprisingly, the law passed and women have been using the policy for greater 

workplace opportunities and to fight sexual harassment.   

 In Texas at present, the gender category provides a small measure of symbolic 

reform to a small group of women’s organizations.  However, the symbolic nature of 

the inclusion of gender is lost when prosecutors, and most likely, the general public 

are unaware it exists.  Although the measure has gained material status in several 

states and now the federal government when it has been used to file charges, there is a 

long way to go to make it a material reform in Texas.  However, that potential is 

present.  Like Title VII, the policy can be used in ways not anticipated by legislators, 

that is, to address sexual assault and domestic violence cases.   Mazur (1995) notes 

that the success of policy changes meant to benefit women are greatly impacted by 

the strength of the administrative agencies responsible for implementation, their 

openness to interest groups, existence of an active policy network, active bureaucrats, 

and the authority to litigate.  An active policy network of violence against women 

advocates and attention to policy implementation could make this little known 

category transform into a more visible and helpful tool. 
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Since the basis for this research was advocacy-oriented, these findings lead to 

an important question:  How can the findings influence our policy-practice in the area 

of violence against women?  The findings lead to several conclusions that can help us 

direct our efforts in influencing policy.  Unfortunately, the answers do not provide a 

clear direction, and can be used to support a number of directions. 

Debating Recommendations for Action 

 The prosecutors’ preference to seeing violence against women as due to 

motivations of power and control rather than hate could lead to the conclusion that 

political capital should not be expended in working to include gender in the list of 

status categories on a state-by-state basis as several national feminist policy 

organizations are currently doing.  Since prosecutors are unlikely to implement such a 

law, the statute may be merely symbolic rather than pragmatic.  In an era of limited 

resources, symbolic rather than material reforms may be less helpful.  Although 

prosecutors have successfully used gender as a status category to convict perpetrators 

of a gender bias hate crime in a couple of cases, such cases are few in number.  In 

these cases prosecutors were able to change their conceptualizations of violence 

against women from motivations of power and control to hate.   Therefore, Texas 

prosecutors could be educated about the similarities between violence against women 

and hate crimes.    
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Drawbacks to Gender Bias Hate Crime Lens.  In fact, advocating a hate crime 

perspective on violence against women might have a backlash effect.  That is, 

currently prosecutors seem to take cases very seriously that involve violence against 

women.  They spoke of prosecuting them vigorously and wanting maximum 

sentences for the perpetrators.  However, a hate crime conceptualization of violence 

focuses not merely on the perpetrators of violence against women, but all men who 

benefit from the transgressions of a few.  This might put male prosecutors, especially, 

into a defensive mode.  One male prosecutor inferred that stating, “I don’t know if 

using that law in that area would be smart.  In fact, I think it would not be smart, it 

would be counterproductive.”   

The public and prosecutors themselves seem tough on crime for crime’s sake.  

That is, people are generally offended by the egregious nature of crime itself without 

regard for the actors who are the victims and perpetrators. A focus on identities, 

whether due to race, religion, or gender, often taps into deeper contested issues in our 

society.  Such factors often complicate the prosecutors’ case.  A focus on gender 

raises the contested notion of gender and the role of women in this society.  Although 

such discussions are crucial and ongoing, they tend to complicate and confound 

criminal cases, and perhaps are best left in classrooms and not courtrooms. 

Domestic violence and sexual assault cases are difficult to bring to trial and 

obtain a conviction.  One study found that only 25% of reported rapes are accepted 
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for prosecution, only 12% of defendants are found guilty, and only 7% of all cases 

resulted in a prison term (Frazier & Haney, 1996).  Adding an increased burden to 

prove that the crime was motivated by hate or bias and prejudice against all women 

would raise the burden of proof and could result in fewer convictions rather than 

more convictions. 

Additionally, Frazier and Haney (1996) found that the greatest attrition in 

sexual assault cases occurred before the cases were accepted by the prosecutors for 

charging.  In the study the police referred only 22% of reported cases of rape to the 

prosecutors for charging.  Of the 125 referred cases, 76% were accepted for charging 

by prosecutors while 24% were declined.  In 76% of the charged cases the defendants 

were convicted and 57% of those received prison sentences.  Since the Texas hate 

crime act enhances penalties, it would seem to be less effective in sexual assault cases 

where the problem seems to lie not with prosecutors and securing a conviction, but 

the high attrition rate before prosecutors even charge the case.  Additionally, one 

prosecutor noted that sexual assault is already a second-degree felony with a sentence 

that ranges from 2-20 years.  When combined with a threat of a weapon or a victim 

that was in fear for her life, or an aggravated sexual assault that results in seriously 

bodily injury, the charge then increases to a first-degree felony with sentences that 

range from 5-99 years.  Therefore, a hate crime penalty enhancement may be less 
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useful in violence against women cases where a primary problem is early attrition of 

cases rather than a lack of assessing harsh penalties.   

The public has accepted, although often reluctantly, that people are targeted 

due to their membership in historically oppressed groups, extending that 

conceptualization to women is seems to be too great a stretch for many people.  While 

the public seems quick to brand some outspoken feminists “man-haters,” there is a 

reluctance to term the violence men perpetrate on women as “woman-hating.”  

Individual explanations for violence against women are still given, by the lay public 

and prosecutors alike, that is, he is a “wuss,” a “jerk,” or wants power and control 

over this individual woman for personal reasons.  Thus, violence against women is 

not seen as structural or political, but rather personal.  Figure 4 depicts the movement 

from political to personal rationales in both the violence against women and hate 

crime movements. 

Benefits to Gender Bias Hate Crime Lens.  The policy benefits of having 

gender as a status within hate crime policy are numerous.  Perhaps the primary 

benefit is the one cited by Weisburd and Levin (1994),  “By recognizing the group-

based animosity underlying these victimizations, we [society] not only decry the 

violence but also take the first step in confronting the underlying attitude that allows 

the violence to occur” (p. 41).  The solutions to social problems are determined by the 

definitions attributed to the problems.  If the problem is identified as personal and 
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Figure 4: Personal and Political Transitions in the Violence Against Women  Perspective 
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individual, as violence against women has been considered for so long, then solutions 

will follow that individualized model.  Portraying violence against women as gender-

bias hate crime, redefines the problem as public and political, causing the victims to 

be viewed as worthy of legal redress instead of blame.   

 Angelari (1994) lists other benefits to this categorization including new legal 

remedies and increased public awareness of the seriousness and prevalence of 

violence against women.  The new legal remedies include increased penalties which 

provide incentives for police and prosecutors to take violence against women more 

seriously; opportunities to seek civil remedies; damages in civil award suits can pay 

for treatment; civil suits offer emotional reward for establishing guilt of the attacker; 

and offers “victims of gender bias-motivated violence confirmation that their 

suffering is part of a greater, and regretfully unaddressed, social problem of violence 

against women” (p.102).  A rape survivor hauntingly speaks of this connection to the 

larger group of victimized women:  “I feel in touch with something so large.  I felt it 

from the first moments. I feel connected to cavewomen, to women who’ve been raped 

through history.  It’s like a weight, bearing down on me” (Kalven, 1999, p. 142).   

The benefit of increasing public awareness of the seriousness of violence 

against women is that it directs attention away from rape myths and onto motives of 

hate, power, and control; shifts attention away from the victim and on to the motives 

and actions of the perpetrators; and also moves attention away from the relationship 
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and onto the violence.  A shift in focus on motivation from victim to perpetrator 

would change the questions asked of the victim from “Why don’t you leave?” and 

“What were you wearing?” to asking the perpetrator “Why do you target women?” 

and “What part does misogyny play in this violence?”  Also, such a shift changes 

treatment of the perpetrator in ways already practiced within the feminist community, 

that is, having rapists or domestic violence abusers recognize that they have more 

than a problem with individual women, but a problem with how they view and treat 

women more generally (Gondolf & Russell, 1987). 

 Gender is sometimes included and sometimes excluded from hate crime 

legislation.  Jenness (2002) says this fits into the “dilemma of difference” legal 

debates.  This is a long-standing and fiercely contested idea in both legal and feminist 

literature--  should women receive the same treatment as men or different treatment 

as men in order to render an equal result?  Jenness notes the benefits and drawbacks 

of including gender in hate crime policy: 

On the negative side, the inclusion of gender in hate crime law often is 

perceived to be creating “special” treatment where such treatment directly or 

indirectly reproduces stereotypes about women as vulnerable victims in need 

of state protection.  On the positive side, the inclusion of gender in hate crime 

law serves to acknowledge the drawbacks of ignoring girls’ and women’s 

differential vulnerability to violence. (p. 22). 
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The “norm of sameness” undergirds United States policy as articulated in the equal 

protection clause of the U.S. Constitution (Jenness, 2002).  The inclusion of gender in 

hate crime policy is reflective of “across category sameness” and “within category 

sameness.”  Jenness explains that the category of gender is treated the same as the 

other status categories, thus, it achieves “across category sameness.”  Additionally, 

the inclusion of gender achieves “within category sameness” because “violence 

against girls and women is rendered equivalent to violence against boys and men 

when the violence occurs because of gender” (p. 25). 

Conclusion 

 Clearly, gender remains a hotly contested category within the hate crime 

paradigm.  For the most part prosecutors do not see violence against women as falling 

within the hate crime paradigm.  They continue to see violence against women as 

motivated by power and control rather than hate, which they seem to view as 

mutually exclusive, rather than intertwined, categories.  A surprising number did not 

even know that gender was a status category in the James Byrd Jr. Hate Crime Act.  

This contested and invisible status leads to questions about how to best proceed with 

advocacy efforts, that is, should violence against women activists continue to use the 

power/control model or switch to the hate motivation model?  As discussed, both 

paths have benefits and drawbacks.  This researcher will advocate a middle path to be 

outlined in Chapter 8 of this dissertation. Specific recommendations are outlined.  
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CHAPTER 7 

  CONSTRUCTING JUSTICE:  A GROUNDED THEORY OF JUSTICE 

CONSTRUCTION 

The theory of constructing justice emerged from an analysis of data collected 

from qualitative interviews with seventeen participants, sixteen prosecutors and one 

defense attorney.  Participants identified “doing or seeking justice” as their primary 

concern in their roles as prosecutors.  The process that emerged from the data is not 

new since such processes are well-established by law and procedure.  However, what 

is new is the fresh perspective that arises when re-viewing these familiar processes.  

Rather than textbook descriptions of the criminal justice process, this basic social 

process emerged from what prosecutors describe as occurring from their unique 

standpoint. 

 However, before prosecutors can seek or do justice within the criminal justice 

system, justice as administered within the system must be reified, defined, and 

operationalized.  Reification, by dictionary definition, is the process whereby a 

process is converted into a thing. Therefore, in order to do justice in their roles as 

prosecutors, the abstract concept of justice must be converted into a thing, which is 

the goal of the criminal justice system. Through laws, procedures, and practices, the 

intangible concept of justice becomes defined and reified, and in the process, often 

constrained. To further narrow the very broad concept of justice, justice in this 
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dissertation is limited to legal justice as administered within the workings of the 

American criminal justice system.   

 Before legal justice can be “done,” the system must be in place that will 

administer justice.  The criminal justice system is the environment in which 

prosecutors “do justice.”  In speaking of the process of constructing justice, the 

prosecutors first had to explain the system of criminal justice.  They described rules, 

procedures, processes, and the other actors within the system.  The following 

descriptions are both properties of and metaphors for constructing justice, and will be 

briefly described to illustrate the environment in which prosecutors “construct 

justice.”  

The following section of this chapter details the theory of constructing justice 

along with the presentation of its three stages.  The next section will fit the theory into 

the existing literature on the criminal justice system and postmodern theories of 

justice.  The final section will detail the implications of looking at the justice system 

through this theoretical lens for social workers, policy makers, and academics, as well 

as prosecutors and other actors in the criminal justice system.  

Constructing Justice:  Properties and Paradigms 

 Many times when asked what their role was in the criminal justice system 

prosecutors said either “seeking justice” or “enforcing the law.”  Both phrases imply 

that justice is an external concept that is either sought or enforced.  “External” 

 
 
 
  

213



  

indicates that the justice standard exists outside of the prosecutor and other actors in 

the criminal justice system.  Within this framework, justice is often seen as a 

universal ideal shared and sought by all people.   

However, many other prosecutors stated that their role is “doing justice.”   In 

some ways this is a curious term, for in the phrase “doing justice,” justice becomes a 

verb rather than a noun. The Concise Oxford Dictionary defines “doing” as “an 

action; the performance of a deed, or an activity, an effort” (Allen, p. 346).  

Therefore, rather than trying to achieve an external, objective, and absolute standard 

of justice, prosecutors “do justice,” that is, they actively construct and perform justice 

on a case by case basis.  Of course, in constructing justice prosecutors are limited by 

the law and the decisions of other actors in the criminal justice system.  Additionally, 

prosecutors are guided by a host of external factors such as ethical guidelines, 

standard practices, and routinizations of their work. However, prosecutors actively 

construct justice within these parameters.  Justice is a social artifact, created in part by 

decisions made daily by prosecutors. 

The language of “doing justice” comes from codes of professional 

responsibility.  Most all states have adopted this general approach and have accepted 

the “do justice” standard or rule  that is mentioned in many state professional rules, 

which often model themselves after codes of professional conduct outlined by the 

American Bar Association (Zacharias, 1991).  However, this standard is so general 
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and vague, that it is open to much interpretation.  The results of this study reveal the 

very tenuous and dynamic nature of “doing justice” as undertaken by prosecutors.  In 

fact, what the prosecutors are doing is “constructing justice” on a case-by-case basis.  

Constructing justice is how prosecutors attempt to “resolve their main concern” 

(Glaser, 1978) of enforcing the law and doing justice.   

 When speaking superficially about how they decide whether or not to add hate 

crime enhancements, prosecutors often revert to objective standards and measures 

such as noting “the law is the law” and systematically analyzing the “facts” of the 

case and what can be proved.  However, when the discussion shifts from describing 

their decision making processes to how they “do justice,” black and white distinctions 

receded into the background and the “grayness” of justice emerges.  What is most 

striking about the descriptions based on prosecutorial practices is how the criminal 

justice system most closely aligns with a social constructionist rather than a positivist 

epistemology.  That is, legal justice is fluid, subjective, and locally constructed rather 

than a universal, objective reality.  This epistemological shift might may surprise, and 

even dismay, the prosecutors interviewed for this study. Prosecutors most often spoke 

as if their work was very structured and objective, and yet their words and practices 

revealed how justice is constructed on a daily basis by prosecutors.  Prosecutors also 

expanded the properties and paradigms of justice.  For instance, prosecutors 

acknowledged a justice of multiplicities, justice as an interactive process, justice as a 
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faith-based institution, justice as a commodity, degrees of justice, and justice as a 

flawed institution.  These are all properties of constructing justice that emerged and 

will be briefly outlined.  These properties often describe competing notions or 

narratives of constructing justice, each highlighting different dimensions. For 

instance, viewing justice as a faith-based institution highlights the need for faith in the 

system while seeing justice as a commodity highlights the determination of the worth 

of a crime using the language of economics and capitalism. 

Justice of Multiplicities 

  Prosecutors consistently said their role is doing or seeking justice. In contrast, 

defining justice was a different matter altogether.  What clearly emerged was the fluid 

and subjective nature of justice. This fluidity and subjectivity were most clearly 

illustrated by two metaphors cited by two different prosecutors.  One prosecutor said 

that justice was like obscenity, he couldn’t actually define it, but he knew it when he 

saw it.  A second prosecutor said justice, like beauty, is in the eye of the beholder.  

Although prosecutors occupy a powerful position and their definitions of justice often 

dominate, they acknowledge that justice definitions vary by time, person, and place. 

 Time.  Prosecutors acknowledge that definitions of what is just vary over 

time.  In fact, the hate crime statute is a good representation of that concept. In the 

past, violence against people due to their color, gender, religion or group membership 

was not only tolerated, but also alternately condoned, regulated, and even celebrated.  
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For example, Messerschmidt (1997) describes the vigilante lynchings of Southern 

Black men for real or imagined crimes against white women as often occurring in a 

“festival atmosphere” (p. 33).  Therefore, what is viewed as justice or injustice varies 

over time and is reflected in new laws that are passed, old laws that are appealed, and 

often in court decisions. The passage of the hate crime law in Texas reflects the 

public’s changing perceptions of what is just and society’s increasing intolerance with 

discriminatory violence.  However, the highly contested nature of the hate crime bill 

also reveals that perceptions of justice differ among individuals. 

 Person. Prosecutors also note that definitions of what is just vary person to 

person and part of that different perspective is related to racial differences.  This 

concept of different racial notions of justice was highlighted for the country during 

the public’s reaction to the verdict at the O.J. Simpson trial.  White Americans 

generally were disappointed and felt justice was not served, while African Americans 

generally cheered and appeared to feel justice was done.  One prosecutor in East 

Texas with a large black population in his county noted that African Americans seem 

to have different conceptualizations of justice that he regularly took into account 

when choosing juries.  In his opinion, African Americans were more tolerant of drug 

offenses and less tolerant of the death penalty than whites.  However, he felt that on 

violent crimes such as rape and murder, there were no racial differences.   
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Prosecutors also noted how some victims and families do not think justice has 

been served with the disposition of their cases.  Many times prosecutors disagree with 

their assessments of justice, finding that justice had indeed been served within the 

constraints of the justice system.  Although the prosecutors acknowledge the 

multiplicity of justice definitions, they also seem to be aware that due to their position 

and the power of that position, their definition of justice can trump all justice 

perspectives because they have the legal authority to make or drop charges, offer or 

reject plea bargains, and take a case to trial. 

 Although some might define justice by quoting the laws of the land, most 

prosecutors do not solely equate the law with justice.  Justice was viewed as more 

than what the law stated, that is, justice was a combination of the law and human 

judgment, and sometimes, even human compassion.  This “human judgment” that 

was invoked by prosecutors was most often described in terms of their own 

prosecutorial discretion.  However, both judges and juries are able to interpret the 

laws in various ways that reflect their own judgments, values, experiences, 

stereotypes, and even biases.  Although judges claim to be nonpartisan and jurors are 

admonished to follow the law and not their personal values, one prosecutor noted that 

this was almost impossible to ask of people. 

 For example, one prosecutor outlined several scenarios in which people 

clearly broke the laws of the land, but perhaps pursuing the laws to the fullest extent 
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would not render justice. He related a situation in which a 17-year-old boy had 

consensual sex with a 14-year-old girl.  From the young girl’s perspective, this young 

man was her boyfriend, and she did not want charges filed. However, the law defines 

the act as statutory rape and the girls’ parents wanted the young man charged.  If 

convicted his name would be in a life-long sexual offender registry.  The prosecutor, 

the two young people, their parents, a potential jury, and the defense attorney 

disputed what justice would be in this particular case.  Some felt that the following 

the letter of the law would yield justice while others thought that the consensual 

nature of the act made this not a case of rape.   

In other case cited by a prosecutor, an elderly man who had his driver’s 

license revoked due to poor eyesight gave up all driving privileges, except he 

continued to drive down his long driveway each day in order to get his mail.  During 

one of these trips, he hit a young girl.  By law the charge could be aggravated assault 

with a deadly weapon.  Again, the question of what would be justice in this case was 

disputed, illustrating the concept that reasonable people can disagree on what 

constitutes justice in a particular situation.  One prosecutor noted that approximately 

90% of the cases he saw were black and white, and justice was prettily easily defined 

and determined.  However, he noted that in the other 10% of cases there were a lot of 

gray areas and the definitions of what would be justice is those cases was often 

unclear and/or contested. 
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 Place.  Prosecutors note that definitions of what is just can vary by location.  

For example, prosecutors mentioned that some communities are more conservative 

than others.   Laws may be enforced more or less strictly, which often represent 

community standards and values.  For example, one prosecutor noted that drug law 

enforcement and sentencing was more lax in Austin than in either Houston or Dallas.   

Justice as a process 

  Most prosecutors and the single defense attorney noted that justice was not 

only a goal, but also a process.  That is, justice was a case traversing a system that is 

comprised of various participants such as the police, prosecutors, judges, juries, and 

defense counsel.  Many actors in the criminal justice system believe that justice is 

served when case disposition is successfully achieved.  Justice acts as a process on 

two levels, that is an institutional/bureaucratic process and on a more micro level, as a 

personal interactive process.  Both will be briefly discussed. 

Institutional/Bureaucratic Process.  The American criminal justice system is a 

complex system of checks and balances played out on a macro level as an institution 

or bureaucracy.  Each respondent noted the necessity of the various actors in the 

systems to play their role, and only their role.  They was also emphasized that these 

“components” are made up of people who must act with integrity in order for the 

system to work. The system utilizes a complex set of rules, and one respondent noted 

that justice is most likely to be achieved when ethical people played out their roles 
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and played by the system’s rules.  The defense attorney noted that when prosecutors 

tried to act like judges or juries or judges tried to act like prosecutors, justice was less 

likely to be done. 

This complex system has tensions, such as, the rights of the victim are 

balanced against the rights of the defendant.  The role of the prosecutor is to represent 

the state in seeking justice on behalf of victims, citizens, and their communities, while 

the role of defense attorneys is to ensure that their clients obtain their right to a fair 

trial.  These tensions are supposed to keep the system in check and balance.  When 

this system operates in the way in which it was conceived, study participants 

generally believe that justice is served.  However, they noted that sometimes the 

system fails and justice is not served. 

For instance, overzealous police may obtain information illegally, which 

cannot then be admitted, and then justice is not served when a guilty person goes free.  

Several prosecutors mentioned that they like to be up against a strong defense lawyer 

in order to make the trial fairer.  However, they noted the tendency of some 

prosecutors to take advantage of a weak defense to gain a longer sentence for the 

defendant.  One prosecutor noted that he polices himself, by asking, would I give this 

same deal to a young black defendant with an appointed lawyer that I am giving to 

this white young man with an expensive and high-powered defense attorney?  

Another prosecutor noted that he has at times presented evidence that helped the 
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defense when an incompetent defense team did not present the evidence themselves. 

(He did note that although a noble thing to do, it did benefit him as well as it boosted 

his ego and made the jury trust him more since he was so sure he could get a 

conviction that he was willing to present the defense’s case for them).   

Interpersonal Processes.  Not only does the system have to be in place to 

procure justice, but also each person in the system must act with integrity for justice 

to be done.  One prosecutor described this sense of personal integrity as an “internal 

compass,” an “intensely personal thing,” and “what allows me to sleep at night.”  A 

prosecutor’s perspective seems to involve both a sense of personal integrity and 

socialization to the role and function of the office.   Prosecutors demonstrate a strong 

personal sense of justice as previously described.  That is, many career prosecutors 

saw their work as a calling, a mission, or a crusade against evil.  Apparently this 

attitude is evident as the one defense attorney interviewed described prosecutors as 

“self-righteous.”   

Justice is also a process at a very micro or individualized level in which 

justice is constructed between personal interactions between actors in the system.  

Gergen (1985) describes the terms in which the world is understood as “social 

artifacts,” that is, “products of historically situated interchanges among people” (p. 

267).  Through this perspective, justice is not an objective and universal standard, but 

rather “the result of an active, cooperative enterprise of persons in relationships” (p. 
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267).  Although the prosecutors often spoke of “seeking justice” as though it was 

external to themselves, their practices revealed how they are active participants in 

constructing justice in relationships with defense attorneys, judges, juries, families 

and victims.   

However, prosecutors were more likely to deny that their personal identities, 

experiences, and beliefs affect their notions of justice.  For instance, they are likely to 

say that “the law is the law,” which prioritizes the objective nature of their work.  

However, other prosecutors said that part of their role is  “doing what is right.”  And 

yet “doing what is right” is a very subjective standard, for what is right in any given 

situation is open to interpretation.  For some prosecutors this meant injecting 

compassion into the system, and giving people a second chance, and occasionally 

“going with your gut” on providing alternative dispensations, and in other cases this 

meant “hammering defendants.”   

Justice as a Game  

Besides each person and component of the system acting with integrity and 

playing their own role within the system, prosecutors often noted the importance of 

“playing by the rules.” That is, the criminal justice system has numerous and often-

complex rules, which attempt to keep tensions in balance and level the playing field 

for all.  When people start breaking those rules, justice is less likely to be served.  

Breaking such rules can include prosecutors not fully sharing evidence they have with 
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the defense counsel.  Philosophers such as Lyotard have described justice in game-

playing terms in the title of his book, Just Gaming (1985), and in the text: 

That is, here I feel a prescription to oppose a given thing, and I think that it is 

a just one.  That is where I feel that I am indeed playing in the game of the 

just” (p. 69) 

Prosecutors occasionally used sports metaphors in examples, such as the previously 

reported prosecutor who noted that victim’s families want to see prosecutors “swing 

the bat.”  Trials were called “contests” and “strategy” was often cited as importance 

in service of “winning.” 

Justice as a Commodity 

The criminal justice system can also be thought of in terms of a business in 

which justice is a commodity, something that can be bought or sold, that is, a product 

rather than a service.  This perspective is alluded to in the language of prosecutors 

who speak of “selling the story to the jury” and what a crime is “worth.”  In both 

these metaphors, justice is seen as a product that can be valued, sold, and bought.   

Only one prosecutor mentioned how justice can be actually bought and sold as 

in bribery or political influence.  Her perspective was influenced by a grand jury 

investigation, but no indictment, of an elected district attorney in her office who was 

accused of acquiescing to special interests.  This prosecutor spent a lot of time talking 

about the practices subsequently implemented to move away from a justice-as-
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commodity institution by putting numerous safeguards in place.  The current 

administration had strict rules prohibiting assistant district attorneys from accepting 

any gifts (holiday gifts to the office were often donated to charities), from accepting 

any meals from special interest groups or attorneys, and endorsing local political 

races.   

Although the American system of justice is viewed by prosecutors to be above 

that kind of corruption (these kind of cases were represented as an aberration rather 

than common practice), prosecutors acknowledged that justice can be influenced by 

money, that is, a defendant having the money to pay for an especially effective or 

well-connected lawyer who is then viewed as being able to secure more “justice” for 

their clients.  Although all the prosecutors interviewed downplayed the influence of 

money or that justice could be bought, they occasionally mentioned cases where it 

had occurred in other jurisdictions or by the previous office-holder.  So whether or 

not justice is a commodity in any jurisdiction in which the interviews were conducted, 

there is always the potential for such abuse. 

Another way justice fits the business model is that the demand for justice 

seems great and the supply is often limited.  Prosecutors speak of huge caseloads and 

dockets that overwhelm their attempts to do justice.  Plea-bargaining is an essential 

component of this system in order to move the docket without the expense and time 

of a trial. 
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Although no prosecutors specifically called constructing justice a business 

practice, the single defense attorney did so.  He saw the criminal justice system like 

any other business or bureaucracy.  That is, he noted that the work was about doing a 

job, not doing anything especially noble, as prosecutors often viewed their work.  In 

fact he said, “We could just as well be clerks at K-Mart.” 

Prosecutors seem to minimize the business or economic perspective of their 

work, although it creeps in with their use of certain language like “selling” or 

“worth.”  It did come up directly when one prosecutor referred to the plea bargaining 

process as part of the “free market system” and compared determining the cost of a 

crime to determining the value of a home.  Prosecutors tend to emphasize the nobility 

of their work, rather than thinking of it in terms of a business or economic transition.  

Of course, a Marxist critique of the criminal justice system details how laws and legal 

systems are designed to regulate and preserve capitalistic relations, serving the needs 

of those in power (Vago, 2003).  Under an economic deterministic model, the 

economic organization of society determines the organization of the rest of society, 

including the legal system.  Again, although prosecutors did not directly refer to this 

perspective, they alluded to it by utilizing language and metaphors of commerce. 

Justice as a Faith-Based Institution 

  Many times the category of faith arose in discussions with prosecutors.  

Clearly, prosecutors had faith in the criminal justice system. As major players in the 
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system, they have a vested interest in seeing it as fair and just.  Although they 

acknowledge its flaws, they see it primarily as a system that works fairly most of the 

time.  They believed, or had faith, in the system. 

 Although a majority of Americans endorse the principle of the separation of 

church and state, it was interesting to note just how similar are some of the processes 

of the church and courts.  For instance, many of the physical features are the same in 

a courtroom and Judeo-Christian places of worship.  In traditional Judeo-Christian 

places of worship, rows of pews face forward just as in a courtroom and a theater.  A 

robed figure often presides up front in both a courtroom and house of worship.  

Rituals such as standing intermittently and a quiet, respectful posture are required in 

both venues.  Various scriptures underlie the policies and procedures of worship, so 

does the criminal and civil laws of Texas form the “Bible” of the court’s business.  

Like a choir, the jury is usually contained separately. These two disparate institutions 

both require faith of those who come to be judged before it. 

 However, problems occur when people appear before a court and do not 

believe in the system.  Prosecutors noted that not all who came before their courts 

believe in the institution.  One prosecutor noted that many marginalized populations 

did not believe that their concerns were addressed in the criminal justice system.  

Another prosecutor noted that he tried to remove people from juries who did not have 

faith in the system.  He equated success within the American capitalistic system with 
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faith in the criminal justice system.  For example, people who had jobs, were married 

with children, and lived in the same place over a period of time seemed to have faith 

in both America and the American criminal justice system.  However, those who 

were chronically unemployed, moved frequently, and with few stable relationships 

were viewed by the prosecutor as having less faith in the system, and he would try to 

strike people with these characteristics from the jury.   The underlying text here 

seems to be that faith in the judicial system is related to social class as well as race 

and gender. 

 Some of the language used by prosecutors supports a faith-based institutional 

model of justice.  For example, the legal term “good faith” denotes a state of mind 

consisting of honesty in belief or purpose while “bad faith” is dishonesty of belief or 

purpose (Garner, 2001).  Witnesses are sworn to tell the truth, the whole truth, in the 

name of God.  Controversies arise as some judges seek to increase the faith-based 

component by posting the Ten Commandments at the courthouse or in the courtroom.  

 Although most prosecutors had faith in the person-made criminal justice 

system, many also spoke of their religious faith when specifically questioned by the 

researcher.  Although most prosecutors purported that they bracketed their religious 

beliefs from their role as prosecutors, others said that was a futile attempt.  One 

prosecutor spoke of divine justice as a fallback when the person-made criminal justice 

system failed, from her perspective, to achieve an earthly justice. 
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 Another way prosecutors seem to demonstrate faith was through their faith in 

their beliefs about a typical crime when compared to a case that they are considering.  

That is, although prosecutors frequently noted that their decisions were based on such 

“objective” measures as the facts of the case, the law, and what they could prove, they 

often compared the case to what they believed about similar or paradigmatic cases.  

These “typical” cases have been given many names such as “normal crimes” 

(Sudnow, 1965), “perceptual shorthand” or prosecutors’ “repertoire of knowledge” 

(Spohn, Beichner, Davis-Frenzel, 2001), or “typifications (Frohmann, 1991).  As 

mentioned in Chapter Five, the process of comparing cases to a typical case occurs 

frequently.  For instance, in this study, prosecutors noted that a typical hate crime was 

committed due to racial or ethnic bias or prejudice, sexual orientation status, or 

religious bias.  This belief excludes gender as a status category.  Additionally, 

prosecutors generally believe that hate crimes are perpetrated upon strangers, which 

leaves out hate crimes that occur between people who know each other.  Although 

some might argue that such a comparison is accomplished on the basis of knowledge 

or experience, more often prosecutors seem to compare what they “believe” about a 

typical crime rather than what is empirically known.  That is, some of what 

prosecutors believe they “know” about a typical crime is not based on scientific 

evidence, but rather myth, stereotypes, and bias.  For instance, Spohn, Beichner, and 

Davis-Frenzel (2001) describe how that plays out in rape myth beliefs and the 
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intersections of race, gender, and class in sexual assault cases.  This is also evidenced 

in the present study where prosecutors use the standard of “but, for” motivations 

when there is no written or legal justification for doing so.  Also, since most 

prosecutors interviewed had little knowledge of hate crimes, often their words were 

speculative rather than based on experience.  Often prosecutors seem to be acting on 

what they believe to be true rather than what is known to be true.  As demonstrated in 

this research, prosecutors “knowledge” can be based on faith rather than fact. 

Justice by Degrees 

Justice is often viewed as either being completely present or completely 

absent, that is, justice is achieved or injustice occurs.  However, most prosecutors 

acknowledge that there are degrees of justice that can potentially be obtained within 

the criminal justice system.  Adjectives used by prosecutors in the study to describe 

justice included “pure justice,” “some justice,” “no justice,” and a “measure of 

justice.”  Often in textbooks or classroom lectures, the concept of justice is presented 

as though it were either present or absent.  However, in reality justice occurs in 

increments and degrees with different measures of justice or injustice achieved. 

Justice as a Flawed Institution 

Although prosecutors have faith in the American system of justice, they 

clearly see the flaws in the system as well.  One prosecutor detailed the flaws as, 

“takes too long, costs too much, and has too many lawyers.”  Other prosecutors noted 
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the cases where they believed someone was guilty, but they did not have the evidence 

to prove it.  Others noted that the safeguards that protect innocent defendants protect 

some guilty ones as well.  Yet prosecutors maintained faith in the system and 

believed others should as well. One prosecutor called herself a “flag-waver” for the 

country and the system. 

 One prosecutor made an interesting analogy when noting that not only were 

flaws present, but that a certain amount of error was to be expected and tolerated.  He 

compared the criminal justice system to the medical system, noting that in both 

systems sometimes mistakes are made.  For example, sometimes people die during a 

surgery that is attempting to save them, and yet he noted that no one calls for the end 

to all surgeries.  From their standpoint, prosecutors see both the strengths and 

weaknesses of the system, but overall pronounce it the best it can be and the best in 

the world. 

 As a flawed system that depends on the integrity of people involved in 

constructing justice, it must also be noted that although the goal is constructing 

justice, sometimes doing injustice is practiced instead.  There are no guarantees that 

justice will be done in and by the system and the people who comprise the system.  

Not so surprisingly, prosecutors are more likely to focus on how justice was not 

served from their own perspectives, that is, a defendant was not charged due to a 

technicality rather than how injustice may be systematically constructed due to 
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structural conditions or biases.  Just as justice as in the eye of the beholder, so is 

injustice. 

 In summary, prosecutors described the system in which they attempt to “do 

justice.”  Contrary to their earlier descriptions of the system as objective and neutral, 

their descriptions and definitions of justice revealed how muddy the concept can be.  

They revealed a system where justice is fluid, subjective, commodified, and 

dependent upon the personal integrity and faith of individuals working in and coming 

before the system.  In is within this fluid and dynamic system that prosecutors attempt 

to “do justice” by constructing justice in daily decisions and practices. 
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Figure 5.  Constructing Justice:  A Three-Stage Basic Social Process 
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Constructing Justice as a Basic Social Process 

The researcher describes constructing justice using three stages that will be 

described and illustrated: 1) determining justice eligibility, 2) negotiating justice, and 

3) contesting justice (See Figure 5).  Constructing justice is a basic social process.  

Glaser defines a basic social as “theoretical reflections and summarizations of the 

patterned, systemic uniformity flows of social life which people go through, and 

which can be conceptually ‘captured’ and further understood through the construction 

of BSP theories” (p. 100).  Glaser outlines criteria for basic social processes.   The 

criteria and how constructing justice fits these criteria are detailed in Table 6.  The 

theory conceptualized by the researcher during data analysis describes a long-

standing process in new ways in order to give fresh insight into the prosecutorial 

processes of the criminal justice system.   This conceptualization of constructing 

justice challenges the conventional wisdom of the criminal justice system, providing a 

unique understanding of the actual practices of the system, which in turn can lead to 

system reform. 

Determining Justice Eligibility 

 The mythology of the American justice system pronounces that every person 

and every case is eligible for justice.  The Pledge of Allegiance reinforces this belief, 

ending with the phrase “and justice for all.”  However, justice for all is a clearly a 

goal or perhaps an ideal, and not a reality.  In practice, many people and cases are not  
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Table 6: Doing Justice and Basic Social Process Criteria 

 

Criteria     Doing Justice 

 
1. Must be minimum of two   1. Doing justice has three stages 
clear stages that differentiate and   that account for variations 
account for differences in patterns of  in patterns of behavior 
behavior   a. Determining justice eligibility 

b. Negotiating justice 
c. Contesting justice 

 
 
2. Process occurs over time and   2. Stages are temporally 
changes over time    sequential and reflect  
      changes in roles and behaviors 
 
3. Discernable breaking points to   3. Discernable breaking points 
the extent that the stages can be    are present which mark stages 
perceived as theoretical units with their  
own properties 
 
4.  Stages have transitions.                              4.  Distinct transitions are 

present,  
determination of justice 
eligibility marks end of stag 
one, reaching justice agreement 
ends the second 
stage, and reaching justice  
decision ends stage three. 

 
5. Full variability- abstract of any   5.  Can apply to any criminal 
unit’s structure, that is, free of time   case, not just hate crimes, and  
and place     may also apply to other justice- 
      granting public institutions 
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deemed eligible for legal justice within the constraints of the criminal justice system.  

Historically, entire populations in the United States have been ineligible for justice.   

For instance, Nunn (2000) baldly states that, “In my view, there is no doubt that the 

criminal justice system is racist.  Not only is it racist, but arguably it is one of the 

most racist institutions in the United States” (pp. 1479-1480).  Nunn believes the 

racism enters in the system in a variety of ways from due to benign neglect to 

maliciousness to being wholly unconscious.  To support his argument, Nunn cites the 

disproportionate incarceration of African Americans in the American penal system; 

cocaine laws that are tougher on the possession of crack cocaine than powdered 

cocaine, which disproportionately penalizes African Americans; a focus on street 

crime rather than “white collar crimes;” racial profiling by police officers and over-

policing in Black neighborhoods; citing studies that show prosecutors are more likely 

to seek the death penalty if the victim is white than if the victim is Black; and a 

failure to understand how structural conditions such as poverty and marginalization 

lead to crime.  Such institutionalized discrimination face other people of color. 

A similar history can be outlined for the treatment of women before the law.  

American law is based on English common law, which ranked a married woman in 

relation to her husband as “something better than his dog, a little dearer than his 

horse” (cited in Kay & West, 1996, p. 11).  In detailing the case law that held women 

as second class citizens, the authors cite the Supreme Court case of Minor v. 
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Happersett (1874) in which the court ruled that the right to vote was not among the 

privileges of citizenship and that states, therefore, were not prohibited by the 

Constitution for giving “that important trust to men alone” (p. 13).  The history of the 

United States included not only a denial of the franchise to women, but denials of the 

right for women to serve on juries, own property, keep their own wages, gain custody 

of their children, and control their reproductive processes.  Laws were in place that 

regulated and proscribed this second-class status of women.  Feminists continue to 

argue that gender discrimination continues today.  These histories have made some 

groups of people at some times ineligible for justice in the criminal justice system. 

Although they are involved in the process of determining who is eligible for 

justice within the biases and constraints of the American system of justice, 

prosecutors are generally idealists who do not like to think that some people are 

justice eligible and some are justice ineligible.  In fact, one reason some prosecutors 

dislike the James Byrd Jr. Hate Crime Act is its subtle, or not so subtle, subtext, that 

in order for stigmatized populations to achieve justice when they are victimized, they 

must have special and increased protections. 

 However, it is beyond the purpose and scope of this research to tease out the 

biases of the criminal justice system that prevent certain groups of people from 

obtaining justice within the criminal justice system.  When asked specifically about 

personal or structural biases, prosecutors grew affronted and did not admit to biases, 
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as described in Chapter Five.  Although prosecutors did not use the words, and would 

probably not like the words “justice eligibility” and “justice ineligibility,” what 

prosecutors are in fact doing at the first stage of constructing justice is determining 

which cases are eligible for justice under the criminal justice system.  Most often this 

part of the justice process concerns the prosecutor’s decision to file charges.  

Although prosecutors are reluctant to talk about which individuals are ineligible for 

justice, they are likely to note the cases that are and are not eligible for justice. 

 Cases that are not eligible for justice are those in which a suspect cannot be 

found.  For instance, the nationally known case of the death of JonBenet Ramsey, the 

little girl found dead in her basement in Boulder, Colorado, might never achieve a just 

resolution since no one has ever been charged with the crime.  Therefore, terrible acts 

can be committed, but if no one can be identified and brought to trial, justice cannot 

be served. 

 Analyzing the facts of a case, the law, and burden of proof.  Cases are also not 

eligible for justice if they do not meet the three criteria that open the gates of justice, 

that is, the facts of the case, proof, and the law.  A terrible crime can be committed, 

but if without sufficient proof, the case is ineligible for justice.  Even if an eyewitness 

is available, prosecutors might not think he or she is believable, and deem the case 

ineligible for justice.  Thus, in their role as gatekeepers for the criminal justice 
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system, prosecutors are making judgments based on which cases are eligible and 

which cases are ineligible for justice.   

 Prosecutors have much power in this stage of gate keeping, although they are 

constrained by what the law is, what the facts of the case are, and what can be proved.  

One prosecutor noted that there are no limits on how “light” you can prosecute, 

although there are limits on how “hard” you can prosecute.  That is, the prosecutor 

has more power in refusing to charge a case than power to create a case when there is 

none or to increase the punishment in a particular case.  For example, he noted that if 

a prosecutor doesn’t like the new hate crime law, he is under no obligation to add hate 

crime enhancements.   

 When focusing on whether a case is eligible for justice, often the facts 

surrounding the case are decontextualized.  That is, the prosecutors are solely 

focusing on the three aforementioned criteria.  For instance, they are not particularly 

interested in whether the victim is a member of a historically oppressed group or the 

impact of this crime on the victim’s community.   

 Filtering justice.  In constructing justice, prosecutors are actually filtering 

cases, but perhaps filtering justice as well.  The process can be visualized as a funnel 

in which the wide mouth is on top and cases are then accepted or denied entrance into 

the funnel.   Those that are accepted are then gradually filtered out in a variety of 
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processes such as plea bargaining and alternative dispensations.  The few cases that 

make it to the trial stage are the ones most likely to obtain  “true justice.”   

 This stage of the constructing justice process ends when a case is formally 

charged or dismissed.  When a case is dismissed or not charged it is deemed to be 

ineligible for justice.  When a case is charged, it is deemed to be eligible for justice 

and moves forward in the criminal justice system. 

Negotiating Justice 

 In the disposition of cases in the American criminal justice system, the 

majority of cases do not go to trial.  In fact, as reported by prosecutors in this study, 

anywhere from 95% to 97% of cases are resolved by a plea bargain.  That is, the 

defendant agrees to plead guilty in exchange for a lesser sentence.  In this phase of 

the process of constructing justice, prosecutors are actually negotiating justice in 

order to reach a justice agreement. 

 The primary negotiators are the prosecutor and the defense attorney.  

Although the negotiations might appear to be a stereotypical backroom deal 

conducted by two people, more people are metaphorically in the room with the 

prosecutor and defense attorney.  These people are members of the public 

representing community standards, the local “worth” of the crime, and anticipated 

jury members or judges who might later render a decision.  That is, the negotiating is 

not done in a vacuum, but different factors impinge upon it. First, as mentioned 
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earlier, community standards and ideas about justice vary by locale.  The size of the 

community, the ethnic makeup of the community, and the values of the community 

may impact community standards.  Prosecutors tend to know their community, or at 

least purport to know and speak for their communities, in holding defendants 

accountable. 

 Assessing the “Worth” of the Crime. Included in justice negotiations is what 

the crime is “worth.”  Although the lay public is probably unaccustomed to thinking 

in these terms, prosecutors, defense attorneys, and judges have an idea about how 

much a jury would assess for this type of crime.  One prosecutor illustrated the notion 

by asking, “If you were going to sell your house, how do you determine the asking 

price?  By knowing what other houses around yours have sold for recently.”  

Prosecutors and defense attorneys have this down to a science, or as one prosecutor 

termed, “a formula.”   Within minutes of assessing the facts of the case and the 

criminal history of the defendant, most prosecutors can tell you what the crime is 

“worth.”  For example, one prosecutor said in his county a burglary case in which the 

defendant had no prior criminal history would be “worth” two to five years of 

probation.  A burglary in which the accused had previously served time in the 

penitentiary would be “worth” additional penitentiary time.  One prosecutor also 

termed this negotiation as part of the “free market system.” 
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 Exercising Judgment and/or Compassion.  Negotiating justice is frequently 

viewed as routine and formulaic practice, especially if, as one prosecutor noted, both 

attorneys are “well seasoned.”  That is, they understand the rules of the game.  The 

prosecutor’s role at this stage is primarily one of dealmaker and negotiator.  

However, prosecutorial discretion also plays an important role in this stage.  

Prosecutors reported “going with my gut” or offering “a second chance” to a 

“deserving” defendant.  Justice, as defined by prosecutors, can be tempered with 

compassion.  Therefore, although many cases seem to be disposed of by external and 

objective formulas, there is also some latitude for prosecutors to exercise their own 

judgment and offer lesser sentences or alternative dispositions.  On the other hand, 

this is an area where the prosecutor can come down hard to send a message.  

Although prosecutors deny it, this also seems an area where personal beliefs can 

influence the prosecutor’s role and actions.  

 At this stage, the case that is de-contexualized in the first stage becomes 

contexualized once again.  That is, mitigating factors are brought back into the 

negotiations and can effect the justice agreement.  In a hate crime case, factors like 

the victims were targeted due to their status categories and the victim’s community 

was impacted may enter into the negotiations.  Prosecutors may mention a possible 

hate crime enhancement at this point, often as an incentive to plea bargain.   
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 Although prosecutors have the power to make and accept the plea offer in the 

case, they also are constrained by the “going rate” of the crime.  So they are bound 

within limits.  However, the prosecutor also has the power not to offer a plea bargain 

and in fact some prosecutors say there are cases that are “made to go to trial.”  This 

may be the situation in a high profile case where the prosecutor is hoping to send the 

community a message. 

 Reaching a Justice Agreement.  When the negotiations are through, the end 

result in the majority of cases is that a justice agreement is reached.  Both the 

prosecutor and defense attorney define this result as “justice.”  This is an agreed upon 

justice that may not represent the truth of the matter.  For example, pressure is applied 

on the defendant to plead guilty to avoid the risk of going to trial and perhaps 

receiving a longer sentence.  New reports continue to reveal stories of people who 

plead guilty who are in fact innocent.  The agreed-upon justice agreement, therefore, 

is often the agreed upon justice between the prosecutor and defense attorney and may 

not represent the truth or actual guilt/innocence of the defendant.  If no justice 

agreement can be reached, then the case is likely to go to trial, which begins the final 

stage of constructing justice, that is, contesting justice. 
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Contesting Justice 

 Contesting justice occurs when a justice agreement cannot be reached, and 

two competing versions of justice are represented.  From this perspective, justice 

becomes a contest in which justice can be won or lost.  Justice becomes a prize. 

Although our criminal justice system is often labeled an adversarial system, 

this description seems a bit of an overstatement.  In fact, it is only at this final stage 

that the system becomes truly adversarial.  The prosecutor’s role in this stage is 

primarily justice combatant or justice champion and justice performer. 

Championing Justice.  As mentioned in Chapter Five, prosecutors see their 

role as “wearing the white hat” and being the “knight in shining armor.”  Prosecutors 

see themselves in a battle in which they represent good and are fighting evil.  They 

invoke many symbols to represent their heroic role, such as “superheroes” and “flag-

wavers.”   They see their role as a calling, full of hard work and sacrifice.  They 

strongly believe in what they are doing and see themselves as champions of justice.  

This perspective helps to explain why as a group prosecutors are often not pleased 

with hate crime laws.  That is, hate crime laws suggest that the system is not just for 

all and requires remedial justice in terms of special protections for marginalized 

populations. From this vantage point, prosecutors are seen as the villains in the role 

play, not the heroes. 
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People who are drawn to the prosecutorial role seem to have a strong sense of 

honor, right, and wrong. They have a strong sense of integrity and fair play.  They are 

very moralistic and sometimes judgmental people.  Surprisingly, they are often 

idealists.  They ardently defend the system, minimizing or rationalizing the flaws, 

while focusing on how justice is largely accomplished in the overall picture. 

This view of prosecutors is not universally shared.  Some media images and 

television shows, most often those that focus on defense attorneys, can depict 

prosecutors as the “‘man (sic) with the black hat’ ruthlessly pursuing the innocent 

defendant” (Jacoby, 1980, p. 295).  The one defense attorney interviewed for this 

study noted that prosecutors are sometimes referred to as “those people who like to 

stomp on baby chicks.”   The defense attorney also noted that prosecutors often look 

upon defense attorneys as lacking “a moral compass” while defense attorneys see 

themselves as defending their client’s right to trial and a check on the power of the 

state. 

 In the contesting justice stage, prosecutors lose some of their power as they 

become just one contestant among two who must present their version of the facts and 

their opinion of what would be justice in this case before a judge or a jury. The justice 

agreement, that prosecutors could have had much power in accepting, is replaced by a 

justice decision in which the power shifts to the judge and the jury.  On one hand 

prosecutors are handicapped by the burden of proof that they carry, and on the other 
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hand, as one prosecutor noted, they often benefit from the jury’s assumption of the 

guilt of the perpetrator; an assumption that is technically supposed to be held in 

abeyance by the ideology of “innocent until proven guilty.”  The prosecutors is also 

assisted  in his or her battle by often having a disproportionate share of the resources 

needed to fight and win a justice contest. 

 Performing Justice. Although the law, evidence, and facts of the case are 

important in this phase as in all previous phases, these elements are joined by the 

justice performance that takes place in the courtroom.  Prosecutors note that the skill 

of either attorney can almost outweigh the facts of the case when attempting to 

persuade the judge or jury to embrace their competing version of the truth.  To 

illustrate this concept one prosecutor quoted Robert Frost, to whom the following 

quote is attributed, “A jury consists of twelve persons chosen to decide who has the 

better lawyer” (Penguin Dictionary, 1986, p. 146).  A skilled attorney can powerfully 

present the case and perform his or her version of justice for the jury.   

 Witnesses can also be judged on their performance of their version of the truth 

in order to win the justice decision.  Prosecutors note the importance of not only 

having available witnesses, but “believable” witnesses.  It seems that a believable 

witness is the one who can best perform their competing version of the truth.  

Unfortunately, the truth and the performance of justice are not always one and the 

same.  One prosecutor makes this point clearly in a story she routinely tells to 
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audiences to illustrate this concept.  In this particular case, a woman was raped when 

her assailant broke a window and climbed into her second story apartment.  The rape 

survivor calmly and articulately recounted all of the details of the attack for the jury.  

The jury found him not guilty.  Several jurors reported that they did not believe the 

witness because she was not crying during the re-telling of the rape.  The prosecutor 

noted that the only time the sexual assault survivor did cry was when she was told of 

the jury’s verdict.  The perpetrator was later found guilty of another sexual assault. 

Performing one’s version of justice or the truth, therefore, can greatly impact 

the justice decision.  Of course, in this case the verdict may also have been due to the 

so-called thirteenth juror, unconscious racism since the survivor was an African 

American woman (Earle, 1992).  However, the story was presented as an example of 

the importance of the believability of witnesses, which often rests on the jury’s or 

judge’s interpretation of their justice performance.  The importance of performing 

justice was also alluded to by two prosecutors who both referred to trials as “selling 

your story to the jury.”  This turn of phrase seems to indicate not only factually 

presenting one’s case, but also convincing the jury of the prosecutor’s version of the 

truth, which involves selling, convincing, persuading, and performing for the jury. 

 Prosecutors do not term either their actions or the witness’s actions as a 

“performance.”  They are more likely to use the term “credibility” in relation to their 

own performance and “believability” in relation to the witnesses’ performance.  
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However, embedded within the constructs of both “credibility” and “believability” is 

a performance that is acted out before an audience and the judgment of that 

performance by others.   

 Although justice as a performance might be unsettling to some, there are other 

examples of taken-for-granted realities being suggested as performance.  One 

memorable example is Butler’s (1999) suggestion that gender is a performance:  “In 

the place of the law of heterosexual coherence, we see sex and gender denaturalized 

by means of a performance which avows their distinctness and dramatizes the cultural 

mechanism of their fabricated unity” (p. 175).  A paraphrase that emerges from the 

present study might read: “In place of the law as an absolute standard of justice, we 

see justice and law denaturalized by means of a performance which avows their 

distinctness and dramatizes the cultural mechanism of their fabricated unity.” 

 Accepting the Justice Decision.  When the justice contest ends, either a judge 

or jury reaches a justice decision. From this perspective, a hung jury is a jury that 

could not reach a justice decision and, therefore, neither competing version of the 

“truth” wins outright.  Justice remains contested.   

 Whether justice is served according to the perspective of the prosecutor 

depends on the policies pursued by the prosecutor’s office as described by Jacoby 

(1980).  That is, in the minds of prosecutors who have the strictest policies and only 

try cases in which they believe the defendant is guilty (trial sufficiency), justice is 
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served only with a guilty verdict.  Winning the case and securing a conviction means 

justice. Anything less is an injustice and an affront to the prosecutor.  In fact, one 

prosecutor told of winning a case, but at a lesser charge than she thought was just, and 

reported feeling very depressed for days. However, she consoled herself with the 

thought that divine justice would give the defendant what he deserved in the next life. 

 In contrast, some prosecutors pursue a different policy.  For instance, in a 

prosecutor’s office where a legal sufficiency standard under girds the office, charging 

decisions are based on the presence of the legal elements of the case.  Under this 

policy, justice may be served with whichever verdict the jury returns, for the 

determination of guilt was left for the jury to decide.  However, this policy was less 

typical among the prosecutors interviewed in this research project.  Only one 

prosecutor stated that whatever the jury decided was justice because that was seeing 

the process through to its rightful conclusion.  However, when another prosecutor 

heard that story, he laughed and said that prosecutor had lost too many cases! 

Constructing Justice and the Literature 

 Although in most traditional, positivistic research, a literature review is 

conducted prior to starting the research, Glaser (1978) recommends conducting the 

literature review at the conclusion of the research project.  He suggests this method 

for two reasons.  First, Glaser is concerned that knowing the literature beforehand 

biases the researcher, which can lead to “forcing” the data rather than allowing for the 
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emergence of the data.  Second, in a grounded theory project the researcher does not 

know which literature will be relevant because one does not know where the theory 

will lead. 

 Both points are well taken.  Initially this researcher followed Strauss and 

Corbin’s (1990) grounded theory methodology and conducted a literature review 

prior to data collection.  The literature review at that time, reported in Chapter 3 of 

the dissertation, focuses on the history, role, and decision making processes of 

prosecutors.  However, the grounded theory that emerged from the study led to a 

different literature, that is, the constructing justice theory led to literature that focused 

more broadly on understanding justice as a concept within the criminal justice 

system.  This focus led to an examination of the postmodern literature on justice and 

the theories that best describe the practices of the criminal justice system.  It is this 

literature that will be described and discussed. 

 There seems to be a disconnection in the literature about postmodern theories 

of justice and the criminal justice system.   Postmodern deliberations of justice are 

present in the literature.  They are most often presented by philosophers and law 

professors.  These presentations are complex, and to this researcher, often almost 

unintelligible.  At the other extreme are descriptive presentations of the criminal 

justice system, which epitomized the perspectives of the prosecutors in this study 

with a focus on “just the facts.”  The strength of the present study is that it attempts to 
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bridge these two areas by demonstrating how justice is constructed in the criminal 

justice arena. 

Postmodern Theories 

The postmodern perspective is an umbrella term used to describe many 

theories that emerge from a variety of disciplines to critique positivist epistemologies. 

These disparate disciplines include philosophy, anthropology, linguistics, and science.  

In general, postmodern theories challenge the notion of rational knowledge and 

objective truth.  Traditional religious or scientific beliefs hold that truth and 

knowledge are universal, knowable, and value-free. From this perspective, the goal of 

human understanding is uncovering this singular truth through human senses, 

observations, or rationality.   

 However, postmodern thinkers decry this notion of a universal truth and 

instead note how knowledge is socially constructed, locally produced, and constantly 

shifting.  Foucault (1984) introduced the study of power into the construction of 

knowledge finding that knowledge is an expression of power rather than truth.  He 

elaborates: 

 Each society has its regimes of truth, its ‘general politics’ of truth: 

 that is, the types of discourse which it accepts and makes function as true; 

 the mechanisms and instances which enable one to distinguish true and 

 false statements, the means by which each is sanctioned; the techniques and 
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 procedures accorded value in the acquisition of truth; the status of those who  

 are charged with saying what counts as true. (p. 73) 

  Although these insights are primarily the work of philosophers and theorists, 

scientists, long-held to be the purveyors of objective knowledge, began to 

acknowledge these shifting notions in their own discoveries in the fields of 

mathematics, physics, and quantum mathematics.  For example, the theory of 

relativity essentially challenges the belief that the universe is capable of a single, 

objective description as time was reconceptualized to be a personal concept, relative 

to the person who measured it (Hawking, 1988). 

 These ideas began to be applied to notions of justice.  Traditionally, justice 

was viewed as a singular, objective truth based on human reason, divine 

commandants, or the law.  However, when postmodern thinkers examined justice, it 

quickly became a very muddy concept.  For instance, Lyotard (1985) noted, “any 

attempt to state the law, for example, to place oneself in the position of enunciator of 

the universal prescription is obviously infatuation in itself and absolute injustice, in 

point of fact” (p. 99).  Instead of defining a singular justice, Lyotard looked for “the 

horizon of justice” (p. 99).  Lyotard ends a dialogue on the meaning of justice by 

positing: 

 And so, when the question of what justice consists in is raised, the answer is, 
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‘It remains to be seen in each case,” and always in humor, but also worry, 

because one is never certain that one has been just, or that one can ever be 

just.” (p. 99) 

Lyotard ends his discussion of justice by proposing a “multiplicity of justices” and a 

“justice of multiplicities” (p. 100). 

Law and Justice 

 Although these discussions are fascinating and stimulating, they often are very 

dense and ultimately unsatisfying, especially when attempting to apply them to the 

criminal justice system. The result is a relativistic morass when no one can say with 

certainty what is justice.  Although that might be a satisfactory conclusion in a 

philosophy class, it provides few answers to the criminal justice system that is 

mandated to seek justice.  Kearns and Sarat (1999) make a similar and more eloquent 

argument: 

 Running through the history of jurisprudence and legal theory is a reoccurring 

 concern about the connections between law and justice and about the ways 

law is implicated in injustice.  Commentators from Plato to Derrida have 

called  law to account in the name of justice, asked that law provide a 

language of justice, and demanded that it promote, insofar as possible, the 

attainment of a just society.  They have done so, however, in relentlessly 

abstract and general language, as if the demands of justice could only be 
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apprehended accurately outside of history and context, as if only philosophers 

were fit to engage in conversation about justice.  The justice that is spoken 

about is, as a result, elusive, if not illusory, and disconnected from the 

embodied practices of law. (p. 1) 

Alternatively, Kearns and Sarat (1999) begin a discussion about justice that is more 

congruent with law’s daily practices.  They note that that justice is often equated with 

the law. The word “justice” (jus meaning law) was previously “a legal term, pure and 

simple” (p. 2).   That is, justice is whatever the law says it is.  However, a quick 

review of history and law demonstrates the passage and enforcement of many laws 

that are now thought to be unjust.  For example, early laws held that a man could beat 

his wife, limiting only the severity of the beating (Martin, 1976). Slavery was 

previously found to be not only lawful but, in fact, regulated by law (Zinn, 1995). 

With this in mind, some suggest that the law and justice should be separated from 

each other, that is, that justice is more than mere conformity to the law.  

Kearns and Sarat’s review of the literature reveals many different 

conceptualizations of law and justice when are severed from each other.  They note 

the unfeasible attempt to develop a “wholly external, independent, and objective 

standpoint from which to construct a universal account of justice” (p. 11).  They note 

another perspective that defines justice not as a virtue to promote or make possible, 

but rather as a symbolic response to the defects of liberal capitalist societies. Another 
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defines justice as the mediation of the conflicting demands of justice between 

autonomous, rights-bearing persons. Clearly, defining justice, especially in relation to 

the law, is an arduous and daunting task.   Kearns and Sarat suggest looking at the 

specific intersection of law and justice while paying attention to context, history, and 

contingency, and often only in retrospect.   Kearns and Sarat note, “like liberty and 

equality, justice is yet another notion at the very center of Western political, social, 

and legal thought whose boundaries are notoriously indistinct, ill-defined and 

incessantly contested” (p. 2). 

Law Schools and Justice 

 In looking at justice and the law, a likely location of definition and interest are 

schools of law.  However, Sanchez (1997) disabuses us of that notion when she asks:  

“How is it that one may study three years in law school, read hundreds of cases, and 

learn, articulate, and apply an equal number of rules of law without ever considering 

or even hearing mention of justice?” (p. 183).  She ironically notes that the word 

“justice” is heard most often in law schools only as a reference to Supreme Court 

judges.  Sanchez describes differences in justice perspectives by describing 

“traditionalists” who believe that the law should be taught in a neutral, value-free 

manner, irrelevant to discussion of justice.  In contrast, “legal realists” or “critical 

legal theorists” are those legal analysts who seek to bring discussions of justice into 

the law school arena and are often accused of furthering a political agenda, that is, 
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bringing in values and politics where none belong or were found previously.  Sanchez 

also frames this debate as traditionalists who believe in the primacy of the individual 

and critical legal theorists who believe in the primacy of the community. 

Although justice can be discussed in very abstract and ideal terms, most often 

within the criminal justice system the word is used in a more limited way, that is,  

focused on matters of legal procedures, punishment, and recompense.  In this way, 

justice becomes more concrete and tangible as it is tied to procedural justice within 

the criminal justice system.  This seems to be the way justice is most often talked 

about within law schools as well.  The critical attitude, articulated by Sanchez, toward 

critical legal theorists seems to add to the tendency to speak of justice in limited 

procedural terms rather than more expansive terms that address the special 

circumstances of people of color, women, and sexual and other minorities.   

Unfortunately, the Hopwood Decision (1996) by the Fifth U.S. Circuit Court 

of Appeals may have the effect of heightening the silencing of critical legal 

theoretical perspectives with its broader discussions of justice within law schools.  

The decision bans Texas universities from using racial preferences in admissions and 

scholarships, especially with regard to law schools (Nissimov, 2002).  Only “race 

neutral” criteria for offering admissions or scholarships can be used, such as family 

income. 
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Criminal Justice Theories 

If philosophers have challenging notions of justice that do not seem applicable 

to the workings of the criminal justice system and law schools are focusing on 

teaching laws and cases rather than justice, then perhaps the field of criminal justice 

has developed theories that bridge the practices of the criminal justice system with 

theoretical concepts.  However, a brief review of the literature does not support this 

supposition.  Willis (1983) states, “the academic field of criminal justice has a wealth 

of facts but a dearth of theories” (p. 447).  In a survey of introductory criminal justice 

texts, the researcher found that only about five percent of the book included 

discussions of theories of any type.  Willis found the textbooks to be largely 

descriptive, that is, describing the criminal justice system and how it works.  The 

focus is on the applied, the practical, and “just the facts” (p. 450).   

A more recent article on the status of theoretical education in the field of 

criminal justice could not be located, but an examination of textbooks for 

introductory criminal justice and criminology courses for the Fall 2002 semester at 

Sam Houston University, which offers a major in criminal justice, seems to support  

Willis’ (1983) findings.  (See Appendix B for a list of the textbooks examined).  For 

the most part, the criminal justice textbooks focused on describing and detailing the 

processes and structures of the criminal justice system.  Instead of theoretical 

foundations, several of the books reported the conflict and consensus models as 
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underlying paradigms.  Other books listed a whole range of theories from 

functionalist to Marxist.  Clearly evident in most all the books was critical legal 

theorists, feminist legal theory, and critical race theory. These previously subjugated 

knowledges are gaining a foothold in mainstream textbooks. 

However, the researcher’s primary focus in reviewing these books and citing 

Willis (1983) is not merely the presence or absence of theory in criminal justice 

textbooks, but the presence of postmodern theories to explain the processes of the 

criminal justice system.   In the seventh edition of his criminal justice textbook, 

Schmalleger (2003) mentions postmodern theories in a single paragraph under the 

title “emergent theories” with little explanation.  In Barlow and Kauzlarich’s (2002) 

introduction to criminology textbook, positivism and social constructionist were 

noted as two underlying paradigms for criminological theories.  They state, “Crime is 

not an inherent condition, nor is the law, the criminal, or the criminal justice system” 

(p. 225).  However, the book focused on theories of criminal conduct, including the 

social construction of crime and “criminals,” not the construction of justice by 

prosecutors.  Although social constructionism seems to be creeping into the criminal 

justice and criminology textbooks, it is doing so more predominantly in the latter than 

the former.   
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Ethics, Law, and Justice 

Although these textbooks were reviewed for inclusion of social constructionist 

theories, they also became helpful in identifying where discussions of justice entered 

into the textbooks in these two fields.  Surprisingly, discussions of justice were few 

and primarily superficial in both criminology and criminal justice textbooks.  This 

absence seemed to reflect a similar absence in the law school arena as previously 

discussed by Sanchez (1997).  However, the researcher stumbled onto texts that 

explicitly discussed justice in these two fields by looking at books on ethics, crime, 

and the criminal justice system.   

Souryal (1998) notes that justice has more to do with ethics than the law.  He 

notes dual essences in the criminal justice system: the social order and the moral 

order.  The social order is the human concern with secure and stable life within an 

orderly community.  In contrast, the moral order is the human collective concern for 

spiritual values.  Souryal states, “In a philosophical sense, the essence of criminal 

justice is achieving the proper balance between matters of the world and the matters 

of the soul” (p. 306, italics in the original).   

Souryal additionally notes the dual practices of the criminal justice system.  

He describes the ideal model, which is the civics book image of the criminal justice 

system where the guilty are held accountable in a fair and impartial system in which 

cases are evaluated due to their relative merits.  The other model is termed the 
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serviceable model, or alternately the cynical view or bureaucratic garage sale.  Under 

this model the criminal justice system is “awash in arbitrary and irrational 

decisionmaking” (p. 307) and there is a focus on the abuses of the system including 

racial and gender discrimination.  Souryal seems to be saying that the ideal model 

continues to be taught while the service model is practiced.  Souryal points to 

bringing ethics and principle-based practice into the system as a solution, recognizing 

that criminal justice is essentially a moral function.   

Another text with a focus on ethics (Braswell, McCarthy, & McCarthy, 2001), 

discusses the importance of understanding justice, crime, and ethics through the 

identification of the personal, social, and criminal justice values inherent in each 

decision made within the criminal justice system.  Though most prosecutors in the 

current study reported that their personal beliefs must be removed from their decision 

making processes, these latter two texts speak of explicating these values and 

understanding how they are a part of the process. This process is central to the idea of 

“constructing justice.” 

Social Construction Theory:  Bridging Postmodern Theories and the Criminal Justice 

System   

Clearly, there seems to be a gap between the postmodern theorizing of 

philosophers, the absence of teaching of justice in laws schools for students who will 

become key players in the criminal justice system, and the theoretical explanations of 
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the practices of the criminal justice system.  Two items can bridge this gap, one, the 

research findings of the present study and second, the postmodern theory of the social 

construction of reality as understood in the sociology of knowledge.   

 First, the findings of the study as previously described reveal a process 

whereby justice is constructed daily in numerous interactions between people and 

departments within the criminal justice system.  Justice is embedded in the local 

production of knowledge that changes over time and is location-specific, that is, 

reflecting the values and desires of the community as well as the larger justice 

enterprise characteristic of the American system of justice.  Within this process, 

justice is clearly not a universal, objective, external reality available to all, but a 

process that is constructed daily through determining eligibility, negotiating, 

contesting, and performing justice.  This perspective is not the result of applying a 

postmodern theory to a practice, but is grounded in practice that emerged from 

qualitative interviews with key players in the criminal justice system.  Social 

construction theory is applied in retrospect to more fully describe and understand the 

process as emerged from the data. 

 Second, bridging the gap between postmodern theories of justice and the 

practices of the criminal justice system can be accomplished by understanding the 

social construction of reality.  In describing the sociological understanding of 

“reality” and “knowledge,” Berger and Luckmann (1966) note it falls “somewhere 
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between that of the man in the street and that of the philosopher.”  This perspective 

seems important if such theorizing is to be accessible to and useful for actors in the 

criminal justice system, social workers, and those in the policy arena.  Gergen (1985) 

describes a social constructionist orientation: 

 Social constructionist inquiry is principally concerned with explicating the 

 processes by which people come to describe, explain, or otherwise account for 

 the world (including themselves) in which they live. (p. 266). 

Berger and Luckmann outline how social reality is constructed through the 

process of reification in three stages.  Reification is defined as: 

 The apprehension of the products of human activity as if they were  

 something else than human—such as fact of nature, results of cosmic laws, 

 or manifestations of divine will.  Reification implies that man  

 is capable of forgetting his own authorship of the human world. (p. 89) 

This process seems to describe the layperson’s understanding of justice.  That is, that 

justice is something outside of human experience, an objective goal to be achieved, a 

state of grace available to all people.  However, justice, and other realities are 

constructed through a three-stage process as outlined by Berger and Luckmann.  In 

the first stage, externalization or typification, people sort their perceptions into classes 

or types.  They say, “this is how we do it” or “it works better if I assume this role” 

while being aware that other possibilities exist.  In the objectification or 
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institutionalization stage, laws, customs, rituals, codifications, and institutions are 

created to support the typifications formed in the prior stage.  People shift from 

saying “this is how our elders did it” to later say, “this is how it is done.”  In the final 

stage, internalization or legitimization, processes develop that give legitimacy to the 

institutions and typifications of a particular society.  The process is transmitted 

through the socialization of the next and future generations.  By this stage, people 

say, “this is the way the world is, this is reality.” 

 Roles, like institutions, also become reified according to Berger and 

Luckmann (1968).  The particular role a person assumes, in this case the role of 

prosecutor, is then internalized as an inevitable fate for which the person disclaims 

responsibility.  The paradigmatic statement is, “I have no choice in the matter, I have 

to act this way because of my position” (p. 91). 

 Foucault (1984) adds an important piece for he brings power into the 

equation.  People in power have the ability to not only construct reality, but to 

continue to purport this reality as real, universal, unchangeable, and objective, that is, 

a regime of truth.  The knowledge of marginalized people is thus subjugated and 

regarded as not real or true. 

 The next section attempts to tie together the theory that emerged from the 

research, constructing justice, with the social construction of reality.  The goal is to 

begin to develop implications, which will follow, to both better understand and 
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intervene in the criminal justice system.  Justice is a concept that is often taken-for-

granted.  Looking at justice and the prosecutorial role through a social constructionist 

lens can be most instructive and illuminating. 

Discussion 

 By and large, the prosecutors interviewed in this study viewed themselves as 

either “enforcing the law” and/or “doing justice.”  Most often prosecutors saw justice 

as something outside of themselves that they were attempting to achieve for victims, 

victim’s families, and society at large.  Additionally, prosecutors sought to deny how 

their personal and social values both influenced and were influenced by the values of 

the criminal justice system.   As a result, they did not seem to appreciate how by their 

very actions they were co-constructing justice.  For instance, prosecutors to a person 

saw their job as apolitical and that of the legislature as very political.  However, 

prosecutors generally are unable to see how their work is “political” or how they are 

constructing justice by determining justice eligibility, negotiating justice, contesting 

justice, and performing justice just as legislators are co-constructing justice by 

passing or defeating proposed bills.  The female statues of justice are often 

blindfolded to represent justice’s so-called impartiality; however, prosecutors seem 

blind to their own effect on constructing justice.  This “blindness” is important, for it 

also allows prosecutors to remain ignorant of how their biases and other factors 

impinge on their decisions.   
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 This blindness in part is due to their privilege and power within the criminal 

justice system.  The prosecutors represent the dominant ideology of beliefs about 

justice.  Since their view usually dictates the process, they can be contemptuous of 

other views of justice, often represented by legislators attempting to amend “the 

prosecutor’s” criminal codebook. This blindness is present despite the fact that some 

prosecutors can acknowledge, and even describe, that justice may be different 

depending on one’s ethnicity or gender.  This “blindness” also seems attributable to 

the primary lens the prosecutors use to view the world, the Colorblind Lens as 

described by Williams (2001). 

 For the most part, prosecutors acknowledge their dominant view of justice.  

They purport to know better than families, juries, judges, and defense attorneys what 

justice is for a particular case.  Their view of justice is just one of many, although 

they are uniquely situated to be in a position to view many cases.  However, when 

they insist that their view of justice predominate, other views are marginalized.   

In some cases, this might be a perfectly acceptable course of action to the 

majority of Americans.  However, citizens depend on the skill, knowledge, 

judgments, beliefs and biases of a single person who is constructing justice in this 

case and other cases.  Prosecutors claim to know what justice or the truth is in almost 

every case.  But Gergen (1985) broadly questions such claims asking, “Is the major 

 
 
 
  

265



  

deployment of the term truth primarily a mean for warranting one’s own position and 

discrediting contenders for intelligibility?” (p. 268). 

Orff (1995) notes that membership in a powerful or dominant group makes it  

more difficult to see one’s ideologies as mere perspective.  Orff cites Minow (1987): 

The more powerful we are, the less we may be able to see that the world  

coincides with our view precisely because we shaped it in accordance with 

those views.  That is just one of our privileges. (p. 73) Ideological success 

is achieved when only dissenting view are regarded as ideologies; the 

prevailing view is the truth. (pp. 66-67) 

Thus, prosecutors see themselves as heroes in the justice story as they champion evil 

on behalf of the victimized and families of the victimized.  This vantage point allows 

them to see their view of the facts as the only true account, to denounce the political 

nature of the legislature while discounting the political nature of their own actions, to 

deny that their own personal values and beliefs influence their decisions, and to 

generally ignore their own personal identities in order to represent the dominant 

ideologies that pervade the role of prosecutor.  While this view allows them to see 

some flaws in the system, it does not allow them to acknowledge the larger structural 

flaws such as sexism, racism, homophobia--  the very structural injustices that the 

hate crime bill challenges. 

 
 
 
  

266



  

 This acknowledgment of the prosecutor’s powerful and privileged position 

within the criminal justice system and their inability to understand how they 

contribute to the construction of justice through their own personal beliefs is not 

meant to suggest that prosecutors are especially biased people.  Like any other 

persons and professionals, including social workers, they are reacting to the taken-

for-grantedness of the social construction of reality.  That is, through the process 

previously described, person-made decisions about what is justice is so reified that it 

now appears to prosecutors and others to be external and universal, not subjective, 

locally derived, and historically situated.   

Every one has their biases.  It is not as though prosecutors are the only biased 

professionals.  Judges, juries, and police officers all bring their biases into their work 

and decision making.  Although each of these groups is taught to bracket their biases, 

this does not seem possible in the real world.  People bring those biases with them 

into the criminal justice system.  Perhaps the word “bias” is itself too inflammatory, 

since the world has such negative implications.  Williams (2001) uses the word 

“lens,” which he defines as “perceptual filters” that comprise what people have been 

taught, seen, heard, and experienced.  He believes lenses are the sum of both legacies, 

important historical events, and layers, that is the experiences of life which may 

include: race, color, gender, ethnicity, sexual orientation, age, nationality, 

marital/parental status, family background, socioeconomic status, physical/mental 
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ability, region of country, education level, religion or spiritual path, political 

affiliation, profession, and leisure activities. 

The important piece is not to deny that biases or different lenses exist, but to 

admit to them, examine them, and determine how they effect decision making and 

what the consequences of those value-laden decisions are on the people most effected 

by the decisions.  This acknowledgement points to the importance of values 

clarification exercises and ethics training for all actors in the criminal justice system.  

Pretending people or the system is not influenced by values does not make it so.  It 

merely forces the values to go underground, therefore, making the value choices and 

their consequences less evident. 

 Trial by jury can be seen as an attempt to bring other subjective notions of 

justice into the system.  Although this is a worthwhile endeavor, only a small 

percentage of cases go to trial.  Also, prosecutors (and defense attorneys for that 

matter) actively remove people from the jury who have alternative conceptualizations 

of justice.  It does become a Catch-22, that is, juries represent attempts to bring a 

multiplicity of justice perspectives into the courtroom.  However, jury instructions 

and jury strikes are meant to narrow the alternative subjectivities or at least bend them 

temporarily into the dominant justice discourse.  For example, potential jury members 

are struck from the jury if they cannot consider the full range of punishments that a 

defendant may face.  The result is that people who cannot consider the death penalty 
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as a punishment are struck from the jury, generally leaving a more conservative and 

punitive jury to assess punishment. 

 Additionally, when prosecutors speak of what they do, they speak of applying 

the rule of law to the facts of their case.  Less often, they mention their power of 

prosecutorial discretion.  Jacoby (1980) reports the definition of prosecutorial 

discretion as the power “to make a choice among possible courses of action or 

inaction” (p. 29).  In previous chapters the dissertation researcher described this 

power as a “wild card” in the prosecutorial decision making process.  That is, 

although one could predict with some accuracy the decisions a prosecutor might make 

on a given case based on routinized practices, the prediction is never certain because 

the prosecutor has some discretion in making or dropping charges and negotiating 

plea bargains.  In viewing prosecutorial discretion through a social constructionist 

lens, a new definition of prosecutorial discretion might be entitled prosecutorial 

privilege and defined as “having the power to have their version of truth/justice 

dominate competing (or subjugated) versions of truth/justice.”  That is, the more 

neutral term “prosecutorial discretion” hides the power and privilege of the 

prosecutor to have his version of justice largely accepted by the system. 

 This is not to say that prosecutors should not have this power.  For the “rule of 

man” (sic) can temper the rule of law with compassion, mercy, and individualized 

justice.  However, this is one more tool prosecutors can use to construct justice. The 
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tool can be used for good, such as giving someone a second chance where most 

people might agree one is deserved. It can also be used to bring the prosecutor’s bias, 

personal religious views, or other factors into the system.  This occurs all the time, of 

course, but it remains more invisible when cloaked as the “rule of law” rather than 

how justice is constructed by prosecutors. 

 As long as new definitions are being provided, a new definition of “political 

correctness” would be necessary when looking at the criminal justice system through 

a social constructionist lens.  Previously it was reported that one prosecutor 

disparagingly called the new hate crime law a “political correctness law.”  A social 

constructionist definition of “political correctness” might be: when formally 

marginalized groups with subjugated knowledge gain the power to mainstream their 

knowledge and append it to the dominant discourse. 

 Web of Agreements.  Wittgenstein (cited in Orff, 1995, p. 1205) calls culture 

a “web of agreements.”  To paraphrase, justice is also a web of human agreements.  

The importance of this notion is that it expands justice and allows it to move and 

grow to be more responsive to an increasing number of people, often those whose 

knowledge has previously been subjugated.  In fact, this is what the James Byrd Jr. 

Hate Crime Act attempts to achieve. In the past, the law and the criminal justice 

system was not responsive to the needs or safety of people of color, sexual and 

religious minorities, and women.  These groups successfully lobbied legislators, 
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many of whom themselves were members of these same marginalized groups, to pass 

laws which expanded the definitions of justice, or injustice, in this country.  No 

longer can people be targeted because of who they are without the potential for 

increased punishment for offenders. 

 The law changes as human agreements are changed about what is just and 

unjust.  For some this notion is scary as they cling to a stable notion of reality and 

truth.  However, in response, Gergen (1985) decries the notion that because a 

universal truth or knowledge is no longer held, that “anything goes.”  He notes that 

normative rules will still largely govern systems and communities.  He states, 

“However, constructionism does invite the practioners to view these rules as 

historically and culturally situated—thus subject to critique and transformation” (p. 

273).  For instance, currently when deciding what cases are eligible for justice, 

prosecutors use the three-prong criteria of the law, the facts of the case, and proof 

beyond a reasonable doubt.  Although these three criteria have taken on an 

appearance of being handed down from divine law, they are in fact, person made and 

can be person changed!   Perhaps a forth prong might be added to include a values 

clarification exercise when making charging and other decisions.  That is, the 

prosecutors could look at the values of the larger criminal justice system in which 

they operate and describe it as seeking retributive (punishment) or restorative 

(healing) justice.  They can describe the values of the local district attorney and the 
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values he or she brings to the office.  Prosecutors can look at their own values, 

personal, religious, and political, and understand how these values are consciously or 

unconsciously effecting the charging decision.  Prosecutors can question themselves, 

like some prosecutors in the study reported doing, by asking such questions as, 

“Would I give this same offer to a poor black defendant with a court-appointed 

lawyer as I am giving this white middle class defendant with a highly paid lawyer?”  

As mentioned earlier, prosecutors tend to look at the world through a 

Colorblind lens as described by Williams (2001).  This value clarification exercise 

can include looking at both the strengths and “shadows” of one’s own lens as well as 

learning about how to use alternative lenses to better understand the perspectives of 

others.  Such a values clarification exercise can make the values explicit, instead of 

what seems to be the current practice (as determined by this study) that most 

prosecutors deny that values play a role in their decisions.  But denying the influence 

of values, personal, professional, and structural, does not make them go away.  It 

merely renders them invisible and unchallenged. 

Legal scholars have noted the subjective nature of prosecutorial discretion.  

Gershman (1993) notes that often prosecutors make charging and other decisions 

based on their experience, intuition, senses, and visceral feelings.  Both Zacharias and 

Gershman propose more specific standards to guide a prosecutor in “doing justice.”  

Gershsman (1993) proposes a standard of moral certainty that values protecting the 
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innocent more highly than convicting the guilty.  Zacharais (1991), noting the often-

uneven resources and abilities between the prosecution and defense, recommends that 

prosecutors take aggressive actions to preserve the adversarial process that ensures 

the fairness of the system. 

 This dissertation builds on such work and adds a new perspective and 

additional interventions.  For instance, the web of human agreements with regard to 

justice can be changed through new legislation, such as the James Byrd Jr. Hate 

Crime Act, or it can be changed with formerly marginalized people entering the 

criminal justice system as prosecutors and other actors.  Indeed, this is happening, as 

more people of color and women are now prosecutors and judges.  Some of them 

were interviewed in the process of conducting this research. However, it does not 

seem that they are able to make many changes from within the system.  In fact, the 

respondents’ answers seemed to demonstrate that the system changed the formerly 

marginalized prosecutors rather than them changing the system.  Although it might be 

easy to “blame the victim” in this case, social constructionist theory helps explain this 

scenario.  That is, the role is so objectified and internalized that people become their 

role rather than retain their identities based on race, religion, gender, or sexual 

orientation.  In a strongly worded article, Nunn (2000) proposes that African 

Americans should not become prosecutors, stating that their presence in the system 

obscures the racial injustice of the system and they become a tool for the oppression 
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of the African American community.  However, one legal reviewer of this work noted 

that in her opinion, people of color, women, and gay and lesbian prosecutors have 

changed the system, perhaps not large structural changes, but in small often personal 

ways.  For instance, she noted that certain language prosecutors used years ago to 

describe cases and people is no longer tolerated. 

General Conceptual Implications 

 The hallmark of good theory, in Glaser’s (1978) opinion, is that it can be 

transferred to different units.  That is, the properties of the process that emerged from 

the study may transcend the unit studied and can be applied to other units.  In this 

case, constructing justice may be transferable as a process to other public justice 

granting institutions.  Although this transferability was not tested in the course of this 

research, it could be the subject of future studies.  Therefore, the following 

suggestions of transferability are the result of conjecture and supposition rather than 

empirical testing. 

 For instance, in an example familiar to many social workers, Child Protective 

Services (CPS) is also a public justice granting institution.  The organization is 

charged with securing safety and justice for children who are allegedly abused or 

neglected.  Like prosecutors in the criminal justice systems, social workers in this 

institution also seem to be constructing justice. However, a single, clear definition of 

justice is often not available within this system either.  Although ideologically many 
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Americans believe that all children are eligible for justice, CPS must first determine 

justice eligibility.  Again the hallmarks of what the law says, what can be proved, and 

the facts of the particular case either allow a case to enter the system and be 

considered justice eligible or justice ineligible.  For example, the caseloads are so 

immense that children who have been “merely” neglected are not usually deemed 

eligible for justice while the abuse must be pretty severe and able to be documented 

for victims to be justice eligible.  Social workers in these systems often enter a 

negotiating justice stage with the families about what constitutes justice, for instance, 

parenting classes and supervised visits.  Like prosecutors, social workers have the 

power to offer and accept negotiated settlements and reach justice agreements in 

these cases.  However, in some cases, justice agreements are not reached.  The family 

and CPS do not agree on what is justice.  CPS might move to terminate parental 

rights through the courts.  In this case, CPS relinquishes some power and becomes 

another combatant in contesting justice. A guardian is usually appointed to represent 

the interests of the child.  These three competing interests then offer justice 

performances for evaluation by a judge. A justice decision is reached by a third party, 

often based on how well CPS, the family, and the child’s legal guardian can perform 

justice. 

 Another unit that fits a constructing justice model is the political process by 

which laws are proposed in this country.  Again, although this process is taught 
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objectively and cleanly in textbooks, a political aphorism notes, “There are two things 

that one should never watch being made:  sausage and the law.”  Parsons (1995) notes 

early public policy models that theorized that the public policy arena was open to 

freedom of speech and public debate, that is, “in a free society, it could be argued, all 

can influence the policy agenda” (p 125).  Later models, primarily occurring from the 

1960s onward, determined that the policy agenda is not neutral, but is made “in the 

context of processes that are biased in favour of some groups, ideas and interests and 

against others” (p. 125).  In the words of the constructing justice theory, some public 

policy issues are considered eligible for justice while others are not.  For instance, 

Parsons cites theorists who believe that dominant forces attempt to constrain issues 

and how issues must be expanded and politicized to ender the policy arena.  Once a 

policy issue gains a foothold in the public arena, it is often negotiated between 

political parties and advocacy groups who take sides on the issue.  A justice 

agreement is reached when the law is passed or a program is adopted.  However, at 

times even after the passage of the law there is still disagreement about the nature of 

the law and there often ensues a justice contest when the law is reviewed by one 

court, and then often an appellate or supreme court.  Subsequently, these courts hand 

down a justice decision. 

 Therefore, constructing justice is a theory that could have applications for 

other public justice-granting institutions.  It can be useful in uncovering how “justice” 
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is fluid, subjective, and locally constructed.  It can be useful in explicating how the 

dominant interests have the power to define what is justice in each case.  Its use could 

give new insight into other systems.  
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CHAPTER 8 

LIMITATIONS, RECOMMENDATIONS, IMPLICATIONS 

Summary 

This research project asked four primary research questions:  What are 

prosecutors’ opinions of the James Byrd Jr. Hate Crime Act?  Which factors impinge 

on their decision whether or not to add a hate crime enhancement? What do they 

think of gender as a status category?  And more broadly, “what is going on” with 

prosecutors as they perform their role and function in the criminal justice system? 

Through semi-structured interviews with sixteen prosecutors and one defense 

attorney, these questions were answered.  A typology was developed to describe 

prosecutorial opinions of the new hate crime law.  The majority of prosecutors are 

neutral supporters of the Act, with others holding both more negative and positive 

attitudes, and one prosecutor reporting conflicting opinions. 

Prosecutors use a five-step decision making process when deciding whether or 

not to seek a hate crime enhancement.  These steps seem very similar to the process 

used in assessing all crimes, with the addition of a particular focus on assessing 

motivation in hate crime cases.  The additional processes include assessing the bias 

motivation and weighing the utility of the enhancement while denying or minimizing 

that extralegal factors impinge on their decisions.  In sum, prosecutors are unlikely to 

add many hate crime enhancements because they use a high standard of assessing 
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motive (“but for”) and they do not want to assume the higher evidentiary burden that 

proving bias motivation entails.  The prosecutors’ preference is to try the case on the 

underlying charge while possibly including evidence of bias motivation to help secure 

the conviction of the underlying crime rather than a hate crime enhancement. 

Prosecutors answered the question of gender in the new law with a four-step 

process of responding to an intellectual challenge. Prosecutors were often first 

surprised and puzzled that gender was a status category under the James Byrd Jr. Hate 

Crime Act.  After gathering more information on which to base their decisions, 

prosecutors tried to fit gender into what they already knew about hate crimes.  

Approximately two-thirds of prosecutors found gender to be a poor fit with a hate 

crime paradigm.  The most frequent objections included: 1) violence against women 

is most often committed due to power and control motivations rather than hate; 2) 

there are already adequate laws to address violence against women; and 3) many 

women know their attackers which precludes the use of a hate crime paradigm.   The 

other one-third of prosecutors either agreed that some, if not all, violence against 

women could be considered a hate crime, or at least demonstrated a willing to keep an 

open mind to adding gender-bias enhancements. 

Analyses of the data also led to the development of a grounded theory of 

justice construction entitled constructing justice.  Constructing justice is a basic social 

process with three stages: 1) determining justice eligibility, 2) negotiating justice, and 
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3) contesting and performing justice.  A successful justice negotiation leads to a 

justice agreement while a successful contestation of justice leads to a justice decision.  

This process illustrates the social construction of justice as a web of human 

agreements rather than an external, objective standard to be achieved.  The 

dissertation will conclude with a discussion of the limitations, recommendations, and 

implications of the research. 

Limitations of the Study 

 Although the study utilized rigorous methods recognized within the sphere of 

qualitative research in general and grounded theory methodology specifically, there 

are limitations to the study and its findings.  One major limitation is the lack of 

generalizability of the findings.  The sampling was a combination of purposive 

sampling, snowball sampling, and theoretical sampling.  Neither the goal nor the 

result of such sampling strategies is representativeness or generalizability.  Therefore, 

the results of this study cannot be generalized to prosecutors nationwide, or even 

throughout Texas.  However, since the process of member checking was conducted, it 

is felt that the study’s descriptive findings do represent the experiences and beliefs of 

the prosecutors interviewed. 

 Another major limitation is similarly acknowledged in a previous study on 

prosecutorial decision making by Jacoby, Mellon, Ratledge, and Turner (1982): “In 

decision making people cannot really think about how they make decisions.  
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(Introspection is not the best way of trying to understand how people make 

decisions)” (p. 8).  This researcher would agree with the authors.  The study relied on 

the prosecutor’s introspection and understanding of their decision making process.  It 

is challenging for people to step back and identify the many varied factors that go into 

their decisions, some of which may be entirely unconscious and unknown to the 

person himself or herself.  For example, if you asked someone why they chose to 

wear a certain outfit on a certain day, they may be able to give a couple of concrete 

reasons, such as the outfit was clean or the person had a presentation to give that day.   

However, they may be entirely unaware of intangible factors like their mood that day 

or their preference for a particular color.  It would have been helpful to observe the 

prosecutors in action while they were making these decisions to better understand the 

process, but this opportunity was not available.  Frohmann’s (1991,1996, 1997) 

research was conducted through her observations of a specialized sexual assault unit 

where she was able to observe approximately 300 charging decisions made over 17 

months.  No specialized hate crime units exist in Texas, although a few other states 

have such units.  Therefore, this study was able to uncover only the parts of the 

decision making process that prosecutors were consciously aware of and willing to 

discuss.   Attempts to “dig” for unconscious parts of the prosecutorial decision 

making process were largely unsuccessful and met with much resistance and denial.   
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Another limitation is that many prosecutors who were interviewed had neither 

tried a hate crime and some had not even considered adding a hate crime 

enhancement. Or perhaps, they had a case that could have been considered for a hate 

crime enhancement, but they did not recognize it as such.  Therefore, most 

prosecutors’ answers were conjectural or hypothetical.  It is not known what they 

would do if an actual case presented itself.   As prosecutors make clear time and 

again, in their view, each case is individual and unique. 

 Another limitation was the decision to do a literature review prior to 

interviewing the prosecutors.  For some, this poses a threat to the study and the 

concepts that emerge because the researcher may be seeing concepts in the data 

because they seem familiar  (Strauss and Corbin, 1998). When the researcher heard 

the prosecutors speak, often she would be coding the data is her head using concepts 

described in the literature, such as “risk avoidance” or “downstream thinking.”  Thus, 

there may be benefit to entering the field without a literature review as proposed by 

Glaser (1998) and conducting the literature review after the data are collected and 

analyzed.  On the other hand, some of the questions may never have been asked 

unless a prior literature review was conducted.  

 Some might note the relatively small number of the sample to be a limitation 

of this study.  However, sample size is viewed differently within qualitative rather 

than quantitative studies.  Ending the study has less to do with how many individual 
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participated and more to do with achieving saturation.  In this study saturation was 

achieved after approximately ten interviews.  That is, nothing new in the descriptive 

phase of the decision making was learned in the subsequent interviews, except 

confirmation of previous interviews.  However, interviews continued to be conducted 

in order to provide a more diverse sample of prosecutors in the event that such 

variables as race and gender might earn their way into the theory and to increasingly 

focus on the identified core category. 

 Another limitation is not specific to the study, but perhaps to all studies that 

attempt to understand the world as seen and experienced by others.  Juergensmeyer 

(2000) describes this inherent difficulty in his interviews people who were willing to 

do violence in the name of their religious beliefs.  He said: 

 To those activists I interviewed and who are named in the list at the end of  

 the book, I extend my appreciation.  I know that many of them, especially 

 those who supported acts of violence for what they regard as personal and 

moral reasons, will feel that I have not fully understood or sufficiently 

explained their views.  Perhaps they are right.  An effort at understanding is 

just that, an attempt to enter other people’s worlds and recreate the moral and 

strategic logic of the decisions they make.  The effort is always perhaps, 

necessarily imperfect, for I do not inhabit their lives nor, in these cases, do I 

concur with their choices.  I hope, however, that the subjects of this book will 
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agree that, not just for their sakes, but also for the sake of a more peaceful 

world in which understanding replaces anger and hate, as least I have tried. (p. 

xvii)  

Although I am hesitant to use this author’s note to “terrorists” as a statement to 

prosecutors, my message is similar.  Any attempt to understand another group, to 

describe and define the actions of others will necessarily fall short.  My imperfect, yet 

rigorous, attempt was an initial effort to understand the often-mysterious processes of 

prosecutors, with the hope of addressing violence perpetrated in the name of hate. 

 A major limitation of the grounded theory production was a late shift from 

open to selective coding.  The researcher focused far too long on the initial stages of 

the research before identifying the core category and starting to selectively code 

around the category.  The result is that the grounded theory is not as well developed 

as it could/should be and the majority of the research results are descriptive rather 

than theoretical.  A denser and more complete theory could have been developed if 

the researcher had made the switch earlier, which would have resulted in more 

interviews that focused on constructing justice rather than prosecutorial decision 

making. 

Recommendations 

 This work has implications for social workers and other hate crime policy 

actors.  This researcher’s goal is advocacy-based research, that is, conducting 
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research in order to make a difference or impact the system. Hopefully this research 

provides a better understanding of the prosecutors’ decision making process, enabling 

intervention in the system. 

However, that simple goal is complicated by the many actors and various 

ideologies involved in the both the criminal justice system and the hate crime policy 

domain.  These various actors may view the findings of the study differently, and 

based on those various perspectives, suggest different recommendations.  For 

instance, for the most part prosecutors do not see the system as “broken,” therefore 

they do not have much inclination to “fix it.”  More specifically with relation to hate 

crimes, most prosecutors are fine with the law on the books and will consider using it.  

Only one prosecutor spoke of ways the law could be amended to increase its use, 

while other prosecutors clearly disliked the law and their recommendation might be to 

repeal the law. 

Advocates also may disagree.  Crime victim rights advocates might want to 

recommend ways to increase the use of the law, which meshes with their overall 

“tough on crime” agenda.  Alternately, anti-hate crime civil rights advocates may balk 

at recommendations that generally conflict with their values and agenda, such as 

making hate crime cases involving a murder, eligible for the death penalty. The 

recommendations by these two groups could conceivably be at odds.  
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In this case the researcher, who began this project very supportive of hate 

crime law, altered her opinions on the matter and has begun to separate the policy’s 

symbolic and expressive functions.  That is, the researcher has come to believe that 

hate crime policy makes a strong symbolic statement, but is unable to deliver on its 

promise of instrumental practicality in its use by prosecutors.  Therefore, the 

researcher would suggest keeping the law on the books for its symbolic function 

while not expecting much of the law when prosecuting perpetrators.  The symbolic 

function can be important as it explicitly states what this society will and will not 

tolerate.  A statement in the law that condones criminal acts based on bigotry and 

prejudice makes a strong statement about the values and goals of this society.  Since 

the hate crime law seems to have a stronger symbolic rather than instrumental 

function, the researcher recommends that more resources be focused on the primary 

prevention of bias crimes rather than on secondary or tertiary interventions.  

The topic of recommendations also brings up the larger dilemmas inherent in 

turning to the law for solutions to some problems, such as bias and prejudice.  

Americans seem to look to the law in many instances for solving social problems. As 

noted by prosecutors themselves, the law and the criminal justice system are flawed 

institutions.  Many laws have unintended consequences and as seen in this study, may 

not be useful in many prosecutions.  Making recommendations, therefore, brings into 

discussion the larger question of turning to the law to solve complex social, 
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psychological, and cultural problems such as intervening into bias and prejudice.  As 

many advocates have noted over the years, legislation does not often change people’s 

attitudes. 

Therefore, making recommendations presents a dilemma.  From which 

perspective should recommendations be made?  In an attempt to address this 

dilemma, the researcher has chosen to outline a variety of recommendations that 

cover the spectrum from a “tough on crime” approach to a focus on primary 

prevention.  A range of interventions is suggested in order to provoke a more 

complete discussion of the problem and possible policy solutions.  The 

recommendations address the three areas covered in the dissertation 1) the 

prosecutorial decision making process in charging hate crime enhancements, 2) 

gender as a status category, and 3) the larger framework of constructing justice. 

Recommendations for Hate Crime Enhancements 

Although the charging strategies of prosecutors are probably not amenable to 

intervention since these strategies have evolved over time and in response to the 

prosecutor’s work roles and requirements, areas amenable to change may include 

enlarging the definition of bias motives and increasing the utility of the hate crime 

charge.  Other interventions are also discussed including the development by the 

researcher of the Hate Crime Perpetrator’s Complex (HCPC).  
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Expanding the Definition of Bias Motives.  One way to expand the usage of 

hate crime charges would be to expand the understanding of prosecutors with regard 

to the motivations of bias crime.  Surprisingly enough, prosecutors have only a 

rudimentary and layperson’s understanding of bias crime.  Prosecutors seem to look 

at the statute, and combine the legislative mandate with their on-the-job 

understanding of hate crime.  There were two glaring indicators of the lack of 

knowledge about hate crimes by prosecutors. First, the majority of prosecutors had to 

pull out the statute and read it in preparation for the interview.  Second, their use of 

language as well as the interviews revealed prosecutors limited knowledge of bias 

crimes.  For example, prosecutors all called the crime “hate crime” rather than “bias 

crime” as it is referred to in the legal literature. Not a single prosecutor referred to the 

many nuances of bias crime, especially with regard to establishing motivation, that 

are discussed at great length in the legal literature.  For instance, no distinctions are 

made between “animus” and “discriminatory selection” cases or “but, for” or “in 

whole or in part” bias motivations.  No prosecutor had even a rudimentary 

understanding of gender as a protected status category as presented in the legal 

literature.  

Rather than the literature, prosecutors’ decisions are often based on superficial 

notions of what constitutes “hate” and looking for hate as a single cause rather than 

one of many causes, as in the “multiple determinism” that can lead to the commission 
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of hate crimes.  This leads to their refusing to see many cases that could fall under the 

hate crime rubric as hate crimes since they are looking for a simplified ideal.  Their 

tendency to compare the crime to a “typical” hate crime also serves to limit hate 

crime enhancement charges.  A “typical” hate crime is often a euphemism for a 

“stereotypical” or “sensational” hate crime. Charges are thus filed in a limited number 

of cases that come closest to achieving a “pure” hate crime motive.  The prosecutors 

also seem unaware of other cases where hate crimes have been successfully 

prosecuted across the nation using innovative charging, including gender as a status 

category.   

Training Recommendations.  This lack of knowledge leads to two primary 

suggestions.  The first is increased training and the second is the utilization of 

specialized units or prosecutors with specialized knowledge in this topic area.  First, 

prosecutors need training on hate crimes.  The training needs to be highly specific as 

well.  The training does not need to be basic, introductory knowledge that might be 

helpful to a lay audience, but needs to be specific, specialized, and tailored to the 

unique needs of prosecutors.  Such topics would include:  1) the innovative use of 

hate crime laws, 2) an overview of the legal literature on this topic with the debates 

over motives clearly outlined and defined, 3) providing the FBI and prosecutorial 

organization guidelines designed to help police and prosecutors make hate crime 

determinations, 4) the usefulness of charging hate crime enhancements at the 
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misdemeanor level in order to act as a deterrence, 5) discussion of the differences 

between animus and discriminatory selection models of hate crime, 6) the differences 

between the “but, for” and “in whole or in part” motive distinctions, 7) Hate Crime 

Perpetrator Complex (described in the following section of this chapter), 8) larger 

structural theories of bias crime offending such as socioeconomic factors such as 

competition for jobs, increased minority group visibility, or the performance of 

hegemonic masculinity (This latter theory is further developed in the next section on 

gender implications of this dissertation). 

However, in member-checking discussions with prosecutors, suggestions for 

increased training was not well received.  Since there are so many laws and areas of 

interest for training, prosecutors did not think training in the nuances of bias motives 

would be well attended by a majority of prosecutors.  Especially since hate crimes 

involve only a small number of crimes each year, and other offered trainings, for 

instance on search and seizure, impact nearly all crimes the prosecutor sees.   One 

prosecutor interviewed for this study reported calling another prosecutor who had 

tried a high profile hate crime case for assistance in developing his own hate crime 

case.  Perhaps prosecutors prefer this type of informal training when they have a 

particular need rather than more structured training. 

Since prosecutors tend not to see training on bias motives as a priority, it 

might be helpful to organize units or prosecutors that specialize in understanding the 
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nuances of hate crime charges.  Of course, this method of organization has its 

drawbacks, especially in rural areas with few resources.  The James Byrd, Jr. Hate 

Crime Act mandated that a staff member at the state’s Attorney General’s office be 

designated as a resource for hate crimes in the state.  This designation may be a good 

place to coordinate training and special help to prosecutors who find themselves with 

a hate crime case.  Further investigation is warranted to determine how this element 

of the Hate Crimes Act is being implemented. 

Another training component for prosecutors would be a program that sought 

to expand their “colorblind” lens to a more expansive and inclusive lens.  As noted 

earlier, people view the world through different lenses that often tend to reflect their 

own life experiences and gender and racial identities.  A model presented by Williams 

(2001) seeks to teach people to move beyond their rather limited lens to a more 

encompassing lens, which he identifies as an eleventh lens.  Williams describes the 

“eleventh lens” as “compromising the highest expressions of each of the other ten 

lenses, that can liberate us from the boundaries of these lenses and propel us toward 

healing ourselves, each other, and our planet” (p. 172).  Although this spiritual 

statement seems a bit out of place in the “just the facts” world of the prosecutor, 

Williams has successfully introduced his program to hundreds of organizations in 

order to assist them in working more effectively in an increasingly multicultural 

world.  Such a program could be beneficial to anti-hate crime advocates as well, who 
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may be equally myopic with the limited vision from their singular lens.  By moving to 

an eleventh lens, the perspectives of both the prosecutors and anti-hate crime 

advocates could be modified. The result may be to not only decrease the tensions 

between the two perspectives as described earlier, but to expand the very notion of 

justice.  Two specific actions for people who see the world through a colorblind lens 

suggested by Williams (2001) include: 1) “Acknowledge that people of color and 

different racial groups have identities, experiences, and circumstances that have 

contributed to their development, both positively and negatively.  Recognize these 

differences rather than glossing over them in order to establish authentic working 

relationships . . . and 2) Recognize that racial conflict and discrimination do exist in 

our organizations, and do not deny or minimize these realities for the sake of 

maintaining pseudoharmony” (p. 220). 

Development of the Hate Crime Perpetrator Complex.  An alternative to 

increased, and more specific, training is the creation of a new category that would 

serve as a prosecutorial tool in hate crime cases.  The proposed category could be 

termed the Hate Crime Perpetrator Complex (HCPC).  See Table 7.  Such a 

designation might be a helpful construct to prosecutors as they could call upon expert 

testimony within the hate crime policy domain to help a judge or jury better 

understand the motivations of a hate crime perpetrator.  Such “social framework 

testimony” (Vidmar & Schuller, 1989) has been helpful in presenting pertinent  

 
 
 
  

292



  

information in the courtroom, such as, the battered women’s syndrome, which has 

become a recognized and utilized tool by both the defense and the prosecution in 

domestic violence cases. 

Such a complex presented by expert witnesses could help the judge and/or 

jury to interpret the meaning of disputed fact or testimony issues.  Vidmar and 

Schueller (1989) note that such expert testimony “provides a social and psychological 

context in which the trier can understand and evaluate claims about the ultimate fact” 

(p. 135).  Such testimony is especially helpful when expert opinion and public 

knowledge are far removed, that is, the public often holds misperceptions about the 

issue at hand.  Such was often the case in rape crisis and domestic violence cases 

(Vidmar & Schueller, 1989).  This type of testimony often involves giving the judge 

and/or jury a new and greater understanding of the characteristics of a class of 

persons, for example, sexual assault victims or, in this case, hate crime perpetrators.  

Social framework evidence, therefore, functions to supply the judge and/jury (and 

even prosecutors!) with information about human behavior to assist them in the 

interpretation of disputed facts.  After an analyses of many studies on jury decision 

making, Vidmar and Schuller have concluded that such information is helpful to 
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Table 7.  Hate Crime Perpetrator Complex (HCPC) 

             
Definition of Bias Crime -Crimes committed as act of prejudice 

-Discriminatory use of violence to  
enforce particular 
social hierarchy that is biased 
against targeted status category. 

 
Offender Characteristics  -Primarily male 

-Young, adolescent to early twenties 
-Often group-activity 
-Violence may be characterized by  

“overkill” 
-May or may not be member of  

organized hate group 
 

Victim Characteristics -Member of targeted group, selected due 
to bias or prejudice  
-May be selected either to animus or  

discriminatory selection models 
-Often a stranger, but could be  

acquaintance or even  
closer relationship like 
spouse/partner 

-Emotional reactions include  
fear, anger, wanting to  
retaliate, feelings of helplessness 
because status category cannot be 
changed, depression 

-Behavioral changes include moving,  
increasing personal security 

  
Targeted Community  
Characteristics   -Feelings of increased vulnerability 

-Community as well as individual  
victimized 

      -Fear for safety, wanting to retaliate, 
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Hate Crimes -Range from terroristic threats to  
vandalism to assaults 

-Motivation may be motiveless (“but,  
for” standard) or 
multiple (“in whole or in part”) 
as long as bias motive can be 
proved beyond a reasonable 
doubt 

 
Hate Crime Hallmarks -Epithets that target victim’s group  

membership 
      -Statements of bias by perpetrator  
      -May be triggered by group’s holiday,  

current event 
-Words, signs, drawings, tattoos  

indicating bias 
  
 Theories of Hate Crime Offending -Economic competition 
      -Targeted group’s increased visibility  

and power 
      -Acting out hegemonic masculinity 
      -Sense of mission 
      -Thrill seeking 
      -Repressed homosexuality 

-Multiple determinism – boredom, - 
male-bonding, garnering social 
approval, peer pressure, 
economic or social factors, 
demonstrating masculinity, 
attempting to maintain gender 
and sexuality norms,  
feelings of resentment, 
entitlement, powerlessness, need 
to belong, desire for power and 
control 

____________________________________________________________________ 
(Barnes & Ephross, 1994; Bufkin, 1999; Franklin, 1998; Herek & Berrill, 1992; 
Lawrence, 1999; Levin & McDevitt, 1993; Weisburd & Levin, 1994). 
juries and is used properly by juries, that is, it is not overly prejudicial.   
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The benefits of such a device are numerous.  First, the prosecution would have 

a readily identifiable label on which to hang scientific evidence about hate crime 

perpetrators.  Existing research can be used to support such a category.  Prosecutors 

would require less training on the specifics of hate crime perpetrators to explain 

motivations.   Expert witnesses rather than prosecutors could present the complexities 

inherent in determining motivations.  The expert could also address misconceptions 

about hate crimes that might be held by the judge or jury. Such a category could not 

only be a helpful prosecutorial tool, but also provide a helpful tool for educating the 

public on hate crime perpetrators.  Too often the public shares the prosecutors’ 

simplistic formulations about “hate” and “hate perpetrators” and such a construct 

could be used to discuss the dynamics and intricacies of hate crime perpetrators as 

well as opening the door to a discussion of prevention efforts. 

Clearly, there are drawbacks to designating such a syndrome or complex.  

Many critiques of the battered woman’s syndrome (Dutton, 1997) could be relevant 

to the HCPC.  Dutton notes in the battered women’s syndrome that there is no single 

profile of the battered woman and that is true of hate crime perpetrators as well.  

However, the definition of the HCPC could include the multiple types of hate crime 

perpetrators with the caution that there is no single profile of a hate crime perpetrator.  

Dutton notes that the short-hand label that is beneficial for ease of communication 

can result in a stereotype that doesn’t fit the current state of research knowledge.  This 
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is always a concern.  However, if the complex is continuously updated with the 

inclusion of new research findings, it should be less of a concern.  Similarly, the 

battered women’s syndrome has changed over time from its original 

conceptualization of “learned helplessness” to its more recent understanding as a 

form of post-traumatic stress disorder (Dutton, 1997).   

Additionally, Dutton notes that the “battered woman’s syndrome” creates an 

image of pathology.  This concern is less relevant for HCPC because HDPC denotes 

the perpetrators’ state rather than the victim’s, as is the case in battered women’s 

syndrome.  Also, the use of the word “complex” rather than syndrome was used in 

order to defuse any attempt to understand the complex as a mental health disorder.   

Another criticism of the battered women’s syndrome is that it tends to focus on the 

psychological effects of battering.  This caution is noted and the HCPC includes both 

personal and structural influences on hate crime perpetrators.   

Compiling the HCPC is a work in progress.  Vidmar and Schuller (1989) note 

that surveying experts in the field to establish consensus about the causes and effect 

of the issue, in this case hate crime perpetration, is an established practice for 

determining the validity of social framework testimony.  Clearly, this would be a next 

step in empirically testing the category. 

In sum, the use of the HCPC category might have benefits both as a 

prosecutorial and an educational tool.  Much needs to be understood about hate crime 
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perpetrators in order to better hold them accountable in a court of law as well as to 

begin to intervene in primary prevention.  The research is available to allow a nascent 

understanding of the dynamics of a hate crime perpetrator.  Creating such a category 

allows for such information to be both organized and utilized. 

Increasing the Utility of the Hate Crime Charge.  As previously mentioned, 

the utility of the hate crime charge is diminished when it does not increase 

punishment for first-degree felonies or in capital cases.  One prosecutor is working 

with the Texas legislature to remedy this situation.  In a first-degree felony, the range 

of punishment in Texas is from five years to life in prison.  He suggests that in a hate 

crime charge, the lower limit of five years be raised to a higher level.  This will make 

the hate crime charge useful at the first-degree felony level.  Apparently this 

minimum is raised in another instances, for example, in the case of a habitual 

offender, so there is precedence for raising the lower limit in certain circumstances.   

Second, the crimes that can be enhanced due to hate crime motivation are 

limited to Title Five crimes, which leave out a number of crimes.  Adding more 

crimes, such as arson, fraud, and burglary, could increase the utility of the hate crime 

charge.  For instance, one prosecutor was excited about the addition of the category 

“age” to the hate crime act.  She saw the law as a way to target offenders who prey on 

the elderly in fraud and theft cases.  However, she was disappointed to find out that 

those offenses were not included under the hate crime act, therefore, she could not 
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innovatively use the act for fraud perpetrated against the elderly.  Increasing the types 

of crimes that are included beyond Title Five crimes could increase the utility of the 

charge to prosecutors. 

Another expansion of the hate crime charge can come at the capital level.  In 

Texas, capital crime is one that makes the offender eligible for death by lethal 

injection or life imprisonment (State Bar of Texas, 1996).  Some conditions that make 

an offense eligible for the death penalty in Texas include:  capital murder that 

includes murder of a peace officer or fireman, or murder in the course of a robbery or 

kidnapping, or the murder of a child younger than six years of age.  The case of the 

dragging death of James Byrd, Jr. did not include a hate crime finding because as a 

first-degree felony, no punishment enhancement was available. In order to make it a 

capital case, the prosecutor had to make the claim that Mr. Byrd was killed during the 

course of a kidnapping.  Since by all accounts he initially willingly climbed into the 

pickup truck to obtain a ride, the district attorney had to prove that the kidnapping 

occurred in the minutes from when he was chained to the truck until his death.  It was 

a strained, but ultimately successful, interpretation of the statute.  However, if hate 

crime motivation in the case of a murder was one of the conditions that made an 

offense death penalty eligible, such machinations would not be necessary, possibly 

making the hate crime charge more useful to prosecutors.   
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Of course, this particular legislative change is likely to be contested by the 

social work profession, which recently adopted a policy calling for the abolishment of 

the death penalty and an immediate moratorium on the practice. (Assembly adds six 

policies, 2002).  This tension is writ large in the hate crime arena as the anti-hate 

crime movement is composed of both civil rights and victim’s rights organizations, 

which often have different agendas, values, and goals (Maroney, 1998).  Also, there is 

some concern that adding the hate crime motivation for death penalty eligibility could 

once again create questions of constitutionality that earlier plagued other hate crime 

legislation, that is, is somebody being put to death because of what they thought while 

committing the crime? 

Although certainly not without their drawbacks, these recommendations could 

be considered by the Texas Legislature.  If passed, the recommendations could 

increase the utility of the hate crime charge for prosecutors, possibly resulting in more 

enhancements being added to cases. 

Separating politics and law.  An issue that frequently arose in interviews is the 

tension between the law and politics.  Sometimes this tension is expressed between 

the highly political nature of law passage and the supposedly apolitical nature of law 

enforcement.  Politics is often brought into the district attorney’s office through the 

necessary political machinations of the elected DA who must be a “political animal” 

in order to win elective office.  However, both elected DA’s and their assistants insist 
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that the political process does not affect their charging decisions.  Ironically, many 

prosecutors note the political natures of other prosecutors’ offices, but deny such 

things happen in their own offices. 

To address these concerns, one recommendation is that the district attorneys 

run on a nonpartisan basis, that is, to run without a party affiliation.  Thus, the 

election may be determined based on the views and experience of the prosecutor 

rather than political affiliation.  Such a change might better insulate the prosecutor 

from political pressure and charges of political influence. 

Additional Interventions.  There are several other possible interventions to 

work toward ending violence perpetrated on group bias.  For instance, when the 

limitations of the system are better understood in charging hate crimes, it seems 

evident that much of the focus must go into primary prevention rather than the 

secondary or tertiary attention provided by the criminal justice system. That is, more 

work must be focused on teaching tolerance programs within our schools to decrease 

feelings of intolerance and bias that might motivate violence in later years.    

Part of laying the groundwork for hate crime charging also includes the 

prosecutors building trust with targeted communities so when incidents arise, 

members of the community don’t hesitate to report the hate crime and trust that the 

prosecutor’s office will handle it in a most vigorous fashion.  The district attorney’s 

office should engage in reaching out to targeting communities, educating them about 
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their rights, and assuring them that reported hate crimes will be promptly investigated 

and vigorously prosecuted.  

Since most cases first come to the attention of the police, work must continue 

to train police to ask the right questions and write complete information in the report 

that would alert the prosecutors to the hate nature of the crime.  Increased 

investigation and monies to make that possible would also be helpful at both the 

police and prosecutor levels.  A thorough investigation is key to hate crimes charging.   

Another recommendation is that people who support hate crimes policy be 

careful of the language they use when addressing or speaking of hate crime 

opponents.   Many times hate crime opponents are called names such as “racist” or 

“homophobic.”  It is clear to the researcher after interviewing prosecutors that there 

are principled arguments and practical reasons to not support hate crime legislation 

that have nothing to do with bigotry.  Hate crime supporters and opponents do seem 

to view the world through different lenses as proposed by Williams (2001).  

Understanding the different lenses and the strengths and “shadows” of each would 

further the discussion of hate and hate crime policy rather than chilling the discussion 

with inappropriate name-calling.   

Recommendations for Addressing Gender-Bias Hate Crimes 

Hate crime was originally an unsettled concept that is becoming increasingly 

settled as more laws are passed and implemented (Jenness, 2001).  Unfortunately for 
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women, according to the prosecutors in this study, the categories of hate crime seem 

to have been reified around three “classic” categories:  race/national origin, religion, 

and sexual orientation.  Although gender is now included in many state hate crime 

laws and increasingly in federal policy, it has not gained great acceptance or 

understanding. As Jenness (2002) notes: 

Overall, gender is present in hate crime law, but only a second-class  

citizen in larger legal efforts to respond to bias-motivated violence. As 

described above, the distribution of provisions for gender in state and 

federal hate crime law reveals that gender has found a home in legal 

discourse on hate crime legislation, but it remains in the guest house 

of that home.  (p. 23) 

Prosecutors are unlikely to add hate crime enhancements in violence against 

women cases despite the many benefits for individual victims and women as a group. 

Violence against women will most likely continue to be better conceptualized as a 

crime of power and control.  While this represents a limited conceptualization of 

violence against women, such simplification may be dictated by the constraints of the 

criminal justice system as currently configured. The U.S. Supreme Court case of 

United States v. Morrison et al. (1999), which struck down the civil rights provision 

in Title III of the Violence Against Women Act (VAWA), seems to add weight to the 

notion that violence against women will continue to not be regarded as gender-bias 
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discrimination.  Although Title III did not use the language of hate crimes, it declared 

that crimes motivated by the victim’s gender are discriminatory and a violation of the 

women’s federal civil rights. The declaration of this section as unconstitutional seems 

to build a case against conceptualizations of gender-bias crimes.  However, the 

Department of Justice’s use of the Hate Crimes Sentencing Enhancement Act of 1994 

in the murder of two lesbian women sends a different message about the utility of 

gender bias hate crimes. 

Although the women’s movement has made great strides in advancing the 

rights of women, in many ways knowledge of the systematic oppression of women 

continues to be marginalized.  Knowledge is deemed to be power, but ignorance can 

be power as well.  When prosecutors remain ignorant, not only of the addition of 

gender of a status category, but how it might be used as an effective tool to bring 

justice to victimized women, women are once again relegated to second-class status 

in the criminal justice system.  This set of circumstances also poses a dilemma for 

women’s anti-violence activists.  That is, do they pursue the previously mapped out 

(dis)course of power and control that has yielded some, if limited results?  Or should 

they try to blaze a whole new trail of gender-bias hate crimes with little likelihood of 

their acceptance? 

The researcher’s recommendations advocates a middle-of-the-road approach, 

that is, continuing the now mainstream conceptualization of violence against women 

 
 
 
  

304



  

as an issue of power and control while opening the door for prosecutors and the 

public to see it from a hate crime perspective.  This is a reflection of what the 

researcher finds to be most feasible, choosing what is most pragmatic rather than 

what is most ideologically pure.  It is a balancing act, that is, moving toward 

incremental change while at the same time pushing the edge of the envelope to 

expand the understanding of violence against women and girls.  Recommendations 

include: 

• Continue to work to include gender as a status category in state and 

federal laws while recognizing that additions are often more symbolic 

than material.  Avoiding excessive expenditures of political capital to 

promote gender as a status category. 

• Attempt to incorporate gender as a status category included in training 

materials for prosecutors focusing on the demonstration of the 

similarities between the motivations of hate crime and the motivations 

of violence against women.  For example, list gender-based epithets 

that commonly target a woman’s gender.  Include how much domestic 

violence is directed against women when they are pregnant, when their 

gender is most apparent and they are particularly vulnerable.  Or how 

patterns of violence against women can be established through the 
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perpetrator’s serial beatings of female partners and the documentation 

of serial restraining orders. 

• Additionally, educate prosecutors about the categories of “animus” 

and “discriminatory” hate crime motivations.  Often it is easier to see 

and prove how a woman has been discriminatorily selected due to her 

gender than it is to prove that she was selected due to the hatred of the 

perpetrator toward women as a class. Jenness and Grattet (2001) note 

that court decisions have increasingly supported the discriminatory 

motivation model, although Lawrence (1999) recommends focusing on 

the animus model rather than the discriminatory selection model. 

• Seek to educate prosecutors about the successfully prosecuted cases in 

other states where gender-bias was the basis for the hate and other 

hallmark gender-bias violence cases such as the Montreal massacre 

and the deaths of two lesbian women in the Shenandoah National Park. 

• Educate women’s centers whose staff often train the police and other 

law enforcement officials about the connections between hate crime 

and violence against women. 

• Write editorials to educate the public about how violence against 

women can be viewed through a hate crime lens, tying to cases 

garnering national or local attention. 
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• Provide experts to testify in trials in which hate crime bias is alleged 

due to gender.  Such experts would include not only feminists in the 

violence against women movement, but social scientists researching 

masculinity.   

• Include more comprehensive theories about what is behind bias crimes 

such as how bias crime may be the result of men attempting to achieve 

hegemonic forms of masculinity (Bufkin, 1999). 

• Provide instruction on Gaffney’s (1997) rebuttable presumption of 

gender animus in rape cases.  Gaffney believes that all rape of women 

by men is motivated by gender animus, since men are socialized to 

harbor gender animus and rapes are a means of asserting power and 

control over women.  She suggests that courts adopt a rebuttable 

presumption of gender animus in all rape cases.  What this means is 

that “once this prima facie case is made, the defendant should have the 

burden of persuasion . . . Thus a defendant must show that he raped his 

victim while taking no account of her gender” (p. 287).  This could be 

an important tool in obtaining successful convictions due to gender 

bias. 

Conclusion on Gender-Bias Status Category.  Not only did this research 

confirm Jenness’ (2002) supposition that gender is a second-class status within a hate 
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crime paradigm, even worse, it shows that gender is an almost invisible category.  

The dominant discourse when addressing violence against women is that such acts 

occur due to power and control of an individual woman by an individual man, rather 

than due to hatred of women as a class.  Although the latter perspective is extensively 

discussed within a radical feminist perspective, it has not been adopted by the 

criminal justice system.  Viewing gender within a hate crime paradigm brings the 

focus back to structural and political lenses, rather than personal ones.  It seems the 

criminal justice system is unable or unwilling to use a structural/political lens to view 

violence against women, which is congruent with a hate crime perspective.  This 

results in the symbolic inclusion of women in the statute with little to no 

implementation of that part of the hate crime statute, in Texas, and across the nation. 

However, a handful of prosecutors remain receptive to the possibilities of 

charging a hate crime enhancement due to gender bias, which leaves a door open for 

education and training.  It is a balancing act between what is politically feasible 

within the criminal justice system and what is ideologically desired within the 

violence against women movement.  There are both benefits and drawbacks to seeing 

violence against women through a hate crime lens (McPhail, 2002).  Understanding 

how prosecutors view gender allows the violence against women movement to 

consider both its short-term and long-term strategies in working to end violence 

against women. 
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Recommendations for Constructing Justice 

 Viewing the role of prosecutors through a social constructionist lens is largely 

a descriptive rather than proscriptive task.  However, the description can lead to a call 

for greater action and understanding.  For instance, it would be helpful if not only law 

schools looked at the criminal justice system from a social constructionist lens, but if 

such a lens were used in all educational venues of higher education.  Currently, 

American educational systems teach a sanitized and mythologized version of how 

justice is achieved in the criminal justice system.  Although it makes for a simplified 

story, it does not adequately prepare people who come in contact with the system as 

victims, prosecutors, offenders, or members of a jury.  

For instance, as children Americans learn the Pledge of Allegiance and daily 

recite “justice for all.” However, they may later feel betrayed and angered when they 

learn that they cannot find justice in the system because either they as individuals or 

their case is not deemed eligible for justice.  Also, when people are led to believe that 

justice comes in only one size, they may be disappointed when their case results in a 

plea-bargain and they receive, what in their minds is, only a partial measure of 

justice.  When people are led to believe that justice is pure, objective, and external, 

they do not understand when it is negotiated or performed, and their lawyer is judged 

as being a poorer performer than his or her counterpart.  Or again, when justice is 

seen as a pure ideal, people again feel betrayed when the attainment of justice is 
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waylaid due to a lack of integrity on the part of any actor in the criminal justice 

system.  For justice is a web of agreements and those agreements can be made outside 

halls of justice.  Now some might find this view to be pessimistic, but it is rather an 

attempt to be realistic. 

 Additionally, this perspective is not meant to make readers apathetic and 

disillusioned, but actually the reverse.  That is, it is a call to action.  If justice is 

constructed by some people, it can be reconstructed to make the system more just for 

all people.  Since justice is not universal and objective, marginalized peoples can 

impact the system and attach their subjugated knowledge to the dominant discourse.  

The James Byrd Jr. Hate Crime Act is just one example.  Although political change is 

largely achieved through incremental steps, a social constructionist perspective calls 

for creative, “outside of the box” solutions and proposals as the “taken-for-granted” 

world is questioned and turned upside down.  Burman (1989) acknowledges the 

promises of deconstruction this way: “In highlighting the multiplicity of positions 

afforded by competing discourses and their contradictory effects, it enables us to 

envisage ways of disrupting the dominant discourse and to construct positions of 

resistance” (p. 209). 

However, there is a caution to be sounded for historically marginalized people 

who attempt to change the system from within.  That is, the system is powerful and 

often seems to change people to accept the dominant discourse rather than change the 
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dominant discourse.  Such cautions might lead marginalized people working in the 

system to form support groups and professional organizations to stay true to their 

beliefs and missions instead of becoming co-opted by the system.  These strategies 

seem to be more hopeful than Nunn’s (2000) admonition to not join the system at all. 

Also, the research suggests the importance for prosecutors to take off their 

“blindfolds” and understand their active role in constructing justice.  Since 

prosecutors are active participants in co-creating justice, they must take responsibility 

for their choices and more carefully and systematically acknowledge their biases and 

the system’s biases so that the system can be more transparent about how justice is 

constructed. 

 For social workers in particular, better understanding the criminal justice 

system allows us to be more effective advocates for our clients and ourselves.  The 

more we know about and understand the system, the greater impact we can have upon 

it.  As advocates for marginalized populations with subjugated knowledge, social 

workers can contest the dominant knowledge and the power of those knowledges to 

determine what is truth and what is justice.  In fact, this is the mission of social work, 

although stated in a language that might be unfamiliar to many social workers.   

Some specific recommendations include: 

• Adding a discussion of social constructionist theories to both criminal justice 

and law school textbooks, thereby, not solely describing criminal justice 
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procedures and processes, but discussing how justice is constructed through 

interactions and web of agreements and the moral choices of actors in the 

system. 

• Including a course in ethics for all actors in the criminal justice system, 

enabling them to see how personal, social, and criminal justice values interact 

in decision making and expanding the understanding of how the criminal 

justice system is essentially a moral endeavor cloaked in legal language and 

procedures. 

Recommendations for Future Research 

 In quantative research the researcher often begins with a hypothesis, which the 

researcher then tests.  In qualitative research, the process is inductive rather than 

deductive, so the study often ends with a hypothesis rather than starts with one.  This 

exploratory study allowed a glimpse into the decision making process of prosecutors 

when considering whether or not to make add a hate crime enhancement.    

Hypotheses for Future Testing.  Some hypotheses may now be suggested for 

testing using quantitative designs. The hypotheses generated by the research include: 

H1 When dual motives exist in an offense, a hate crime enhancement is less likely 

to be added than when a single motive exists.  
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H2 If there is no prior relationship between the perpetrator and victim, a hate 

crime enhancement is more likely to be added than if there is a prior 

relationship. 

H3 When the crime is a more “typical” hate crime, that is, due to race, sexual 

orientation, or religious bias, it is more likely to be charged than an “atypical” 

hate crime, like one based on gender or age. 

H4 When the hate crime charge increases the burden without increasing 

punishment, a hate crime enhancement is less likely to be added than when the 

enhancement increases punishment. 

H5 Prosecutors who oppose hate crime policy are also more likely to oppose 

affirmative action policies. 

H6 The greater the number of years of experience a prosecutor has, the less likely 

they are to view their prosecutorial role through their own status category lens 

and the more likely they are to assume the standard prosecutorial lens. 

H7 Prosecutors primarily view the world through a “colorblind” lens rather than 

the other nine lens as described by Williams (2002). 

 Independent Variables for Future Testing.  In the course of the interviews, the 

prosecutors identified factors or variables that positively and negatively influence 

their decisions whether or not to add a hate crime enhancement.  Prosecutors also 

explicitly denied that other factors or variables influenced their charging decisions.  
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In addition, the researcher identified intervening or extraneous variables that seem to 

have an impact on the charging decision.  Extraneous variables “represent alternative 

explanations for relationships observed between independent and dependent 

variables” (Rubin & Babbie, 1997, p. 125).  In future studies a logistic regression 

could be utilized with the dependent variable dichotomized as “added a hate crime 

enhancement” and “did not add a hate crime enhancement” in order to assess the 

effect of the independent variables upon the hate crime enhancement decision.  Table 

8 lists the variables identified in the course of the research and their predicted impact 

upon the addition of a hate crime enhancement. 

Additional Future Research Projects.  An additional research project includes 

testing the reliability and validity of the HCPC.  Such a process involves surveying 

leading scholars in the field to ascertain what is generally empirically 

known about hate crime and hate crime offenders.  Testing the stated hypotheses 

would lead to more quantitative research projects with prosecutors, such as 

administering the Social Dominance Orientation Scale, a survey to test prosecutorial  

preferences in viewing race and ethnicity through various lenses, and well as their 

attitudes toward affirmative action.  Such research could help us better understand 

what drives prosecutors’ decision making and prosecutorial discretion. 
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Table 8:  Independent Variables for Future Testing 

Independent Variables with No Effect on Adding Enhancement     
Pressure from targeted community       
Media pressure      
Party affiliation of prosecutor           
Religious views of prosecutor 
Gender of prosecutor 
Racial or ethnic identity of prosecutor       
Conviction rates of prosecutor 
Size of prosecutor’s office   
Urban or Rural location       
Community Demographics     
 

Intervening Variables 

Victim/family wishes    
Social justice orientation of prosecutor 
Influence of high profile hate crime case (nationally or locally) 
Prosecutorial discretion 
 

Independent Variables with Positive Effect on Adding Enhancement 

Believable witnesses can attest to crime and bias motivation  
Defendant has prior criminal history 
Defendant has prior bias history   
Bias statements made by perpetrator before, during, or after commission of crime 
No relationship between victim and perpetrator    
Ability to prove bias beyond reasonable doubt    
Motive solely due to hate   
Clear motives 
Motive meets beyond a reasonable doubt standard    
“Typical” hate crime (i.e. race/ethnicity/national origin, religion, sexual orientation)  
Adding enhancement gets payoff (increase sentence or sending a message)    
Potential use as a plea incentive       
Seriousness of crime 
 

Independent Variables with Negative Effect on Adding Enhancement 

Multiple motives   
Ambiguous motives    
Adding enhancement has no payoff (increased burden without more punishment)   
Prior relationship between victim and perpetrator 
Inability to prove bias motivation 
No believable witnesses                                                                  
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Increased evidentiary burden         
Fear enhancement will clutter case 
Fear enhancement will confuse/divide jury        
Strong case on underlying crime 
Atypical hate crime (i.e. gender or age) 
 

Implications for Social Workers and Other Policy/Practice Actors 

Although many of the implications for this study directly target the criminal 

justice system, the implications also have direct utility for social workers.  Social 

workers can be involved in the advocacy process by both introducing and lobbying 

for proposed legislative changes.  Social workers can be integral in getting “teaching 

tolerance” programs into the schools.  Within social work education, social workers 

can use the hate crime example in policy classes in order to teach how policies are 

formulated and implemented, and the importance of monitoring legislation once it is 

passed.  This latter stage is an often-ignored step in the policy process.  Social 

workers can play a key role in training prosecutors and writing the curriculum to 

instruct prosecutors on hate motivations and charging decisions.  An outsider’s view 

of another’s professional practices can provide a unique vantage point for observing 

and commenting on the work of other professionals.   

Knowing how the charging process works can also prepare social workers to 

better advocate for their clients who may be victims of a hate assault.  Social workers  

can explain how the system works to clients and also be more knowledgeable about 

where to press the system to make it more responsive.  Social workers may also help 
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orchestrate an attempt to influence the district attorney’s office by writing editorials 

to the local paper or arranging meetings with community leaders with the elected 

District Attorney. Although such action may not change the charging decision, they 

are noted by the prosecutors and may serve other functions such as educating the 

public and organizing the community. 

Another possible intervention for social workers is developing teaching 

tolerance programs as alternative sentencing programs for those who plead guilty or 

are convicted of misdemeanor hate crimes.  Many times prosecutors are looking for 

programs to serve a rehabilitative function such as anger-management classes or a 

batterer’s treatment program in domestic violence cases.  Social workers are well-

suited professionals to institute teaching tolerance courses for those similarly situated 

due to hate crimes.  Since similar materials are often a part of social work education 

in courses on cultural competence, cultural diversity, or confronting oppression 

classes, social workers are well placed to provide this type of service.  Such diversion 

programs are especially well suited to misdemeanor level hate crimes, thus, hopefully 

preventing the escalation of hate crimes to more serious assaults. 

Conclusion 

 What becomes clear in moving from prosecutors’ descriptions of their 

decision making processes in hate crime enhancements to discussions of justice is the 

complexities that arise when speaking of justice rather than speaking of the more 
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tangible aspects of laws of the land.  What is also very evident are the many 

competing narratives of what constitutes justice in American today.  Justice is a 

game.  Justice is a performance.  Justice is a commodity.  Justice is a process, both at 

the macro level of institutions and the micro level of personal interactions.  Justice is 

a social construction produced through interactions.  Injustice is a social construction 

produced through interactions.  Justice is a faith-based institution.  Justice can be 

negotiated, contested, and performed. 

 Prosecutors do not directly acknowledge all of these different perspectives, 

but their existence creeps into acknowledgement when prosecutors describe how they 

accomplish “doing justice.”  The various narratives can be teased out of prosecutors’ 

own descriptions of their practices, in determining justice eligibility, negotiating 

justice, and contesting justice.  Prosecutorial discretion is one of their major tools in 

justice construction.   

These various perspectives lend credence to postmodern conceptualizations of 

justice, especially social constructionists explanations of how reality in general, and 

justice, in particular, are constructed.   Foucault’s illuminating discussions further 

reveal how these systems are actually regimes of truth produced and regulated by 

those in power. 

 However, as much as prosecutors hint at the dynamic and fluid nature of 

justice construction, they ultimately view justice from a dominant ideological 
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perspective in which justice is idealized and they are the champions of justice.  

Wearing the white hats and fighting good against evil best describes their personal 

constructions of justice.  This perspective has both its benefits and drawbacks.  This 

conceptualization keeps prosecutors fighting the good fight, often at low pay and long 

hours, and dealing with people who commit frightening, and often inhumane acts, in 

the service of victims and the larger society.  However, this perspective also keeps 

prosecutors from seeing competing versions or narratives that represent alternate and 

often subjugated knowledges of marginalized populations, who say, there is no 

justice, “just us.”  These are the voices of women, people of color, religious and 

sexual minorities whose concerns for safety, justice, and equality are addressed in 

hate crimes laws.   The James Byrd Jr. Hate Crime Act illustrates not only concrete 

difficulties of an increased evidentiary burden for prosecutors, but also challenges 

prosecutor’s narratives of what is justice and the fairness of the criminal justice 

system. 

 Looking at justice and the criminal justice system from a variety of competing 

narratives allows a more realistic and complex understanding of how justice is done 

or constructed in the American criminal justice system.  The statute Justica’s and 

prosecutors’ blindfolds are thus removed.  The prosecutors’ perspective on justice is 

vital as they play a dominant role in determining what is justice.  But it is also critical 

to see how justice is constructed, performed, negotiated, and sometimes bought and 
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sold.  This viewpoint also illuminates the need to study the historical and cultural 

bases of justice construction over time, place, and peoples. It also emphasizes the 

need to bring a discussion of justice and ethics into classrooms and courtrooms.   

The James Byrd Jr. Hate Crime Act provides a window into this complex 

world of justice, ethics, and intolerance as subjugated knowledges challenge 

hegemonic practices.  Hate crime policy explodes the myth of a fair and impartial 

criminal justice system.  It is a paradox.  By eliminating the conceptualization of 

justice as a mythologized ideal represented as being available for all, and seeing 

justice instead as the often-flawed social construction it is, we may come closer to 

achieving the goal of justice for all. This is the gift that arises out of the horror of hate 

crimes.   
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Appendix A:  Cases Mentioned In Assessing for Hate Crime Enhancements1 

 
Facts of the Case Disposition Rationale by Prosecutor 
1.  Black men broke into white 
men’s apartment who had set 
up drug operation in 
predominately African 
American part of town. African 
American perpetrators’ called 
racial epithets, blew off white 
man’s arm in course of robbery 
and defending drug territory.  
White men’s family wanted it 
termed a hate crime. 

Underlying crime was charged, 
no hate crime enhancement 
added. 

No “need” to add hate crime 
enhancement.  Losing arm 
made crime egregious enough 
that underlying crime could 
successfully be won. Dual 
motive, not “pure” hate.  
Adding enhancement would 
have added to “clutter” and 
complexity of case and risked 
dividing the jury. Cases 
successfully tried and 
convictions won on underlying 
crime. 

2.  White man killed Mexican 
American man who was at his 
house to visit his daughter, who 
was in a relationship with the 
Mexican American man.  
Victim’s family thought it was 
a hate crime.  White man 
viewed as “redneck” with 
history of bias. 

No billed by grand jury. Evidence lacking in case.  
Relationship between daughter 
and victim “outweighed bias.” 

3.  Case (Martinez v. Texas, 980 
S.W. 2d 662) in which 
boyfriend of woman abused her 
one son, calling him racial 
names and selecting him for 
abuse to the exclusion of the 
women’s daughters.  Abuse 
resulted in the death of the 
child. 

Jury found defendant guilty of 
third-degree felony offense of 
serious bodily injury to a child 
based on reckless conduct.  The 
trial judge entered a finding of 
hate crime enhancement due to 
bias and prejudice based on sex 
and race.  The punishment range 
was thus increased to a second-
degree felony. 
Case was appealed on four 
points. 

The Court of Appeals held that 
1) enhancement could be based 
on the bias or prejudice against 
victim’s perceived race or 
color;  2) there was sufficient 
evidence that bias was cause of 
offense; 3) finding that 
defendant acted recklessly, 
rather than intentionally, did 
not preclude enhancement; and 
4) failure to give defendant 
written notice of intent to seek 
enhancement was harmless. 

4.  Two white men murdered 
African American man.  When 
could not find the Black man 
they were looking for 
(suspected relationship with 

First trial no hate crime 
enhancement was added and jury 
hung. 
 
Retrial, the hate crime 

Did not add enhancement since 
murder was already first degree 
and no extra punishment could 
be added. 
Added hate crime enhancement 
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white woman) they killed the 
first African American they 
found.   

enhancement was added and 
perpetrator found guilty with 
hate crime finding affirmed. 

at family’s and African 
American community’s request, 
and at prosecutor’s desire to 
give an “indication of what this 
case is really about” (sending a 
message). 

5.  Man killed common-law 
wife.  Shot seven times in front 
of their two-year old child.  
Perpetrator was a musician who 
wrote songs full of violent 
imagery including violence 
against women.  

Found guilty of the murder, no 
hate crime enhancement sought. 

His motive was about her 
getting a job and attempting to 
leave him, couldn’t take losing 
her, “emotional man-woman 
love” not seen as hate motive. 

6.  A couple at a party, fights 
started between two racial 
groups.  Man and girlfriend left 
to avoid problems but man was 
assaulted as he got into his car.  
Victim and perpetrators of two 
different racial groups. 

Underlying assault charged, no 
hate crime enhancement sought 

Although police and DA 
specifically asked what words 
were spoken, none were racial.  
Not enough evidence to charge, 
although police and DA both 
suspected racial motives. 

7.  African American man 
dragged behind truck to his 
death by three white 
perpetrators who made racial 
statements, history of hate 
group membership, and racial 
tattoos. 

Crime charged as capital murder 
due to homicide and kidnapping.  
Two defendants received death 
sentence, one life in prison. 

Since it was capital case, no 
benefit from adding hate crime 
enhancement.  The crime was 
termed “racially –motivated” 
and evidence presented at the 
trial as to motive without 
adding hate crime 
enhancement. 

8.  One group of kids shot at 
another group of adolescents, 
one group white, the other black 
(prosecutor didn’t remember 
which group shot at the other). 

Charged underlying crime, 
shooting gun in someone’s 
direction a third degree felony.  
No hate crime enhancement 
sought. 

Crime already had “sufficient 
range of punishment” 2-10 
years.  No prior criminal 
history.  Adding enhancement 
increases complexity of case, 
increases risk of dividing jury. 

9.  Three African American 
men kill white man by dragging 
him underneath the car after 
giving him a ride after a drug 
deal.  Community pressure by 
whites to call it a hate crime, 
reverse of James Byrd Jr. case.   

Underlying crime charged, no 
hate crime enhancement sought. 

Dual motives, racial as well as 
involving drug deal.  Worried 
that calling it a hate crime 
would bring media attention 
similar to that surrounding 
Byrd case another reason given 
as not adding hate crime 
enhancement to charge.  

10.  White man assaults 
perceived Hispanic man (victim 
not actually Hispanic, perceived 
by perpetrator to be so since his 
friends were Hispanic).  Called 

Hate enhancement sought, which 
elevated second degree 
aggravated assault with serious 
bodily injury to first degree 
felony.  Initial plea offer 20 

Felt the facts of the case 
supported hate crime with 
tattoos, statements, severe 
injury. 
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man ethnic slurs, assault so 
server required two plates in 
face and head.  Perpetrator had 
white power tattoos.   

years, offender wanted 
probation.  Went to trial.  Victim 
said mid-trial that drinking was 
involved which led to 
misunderstanding. Plead out 
during trial to four years. 

11.  White man bought crack 
cocaine from an African 
American woman and 
apparently didn’t like the 
quality of the drugs.  He ran 
down the Black woman in her 
car with his car and also fired 
some shots at her.  Some of his 
comments pointed to racial 
bias. 

Did not use hate crime 
enhancement.  Convicted of 
underlying assault and was 
convicted and sentenced seven 
years. 

Dual motives with racial bias 
and drug deal.  “Iffy situation,” 
thought using hate crime 
enhancement “wouldn’t do 
much.” 

12.  Women perpetrator post 
9/11 made terroristic threat to 
man saying, “You f—king 
terrorist, I’m going to kill you, 
you killed my cousin in the 
Tower.”  Apparently took some 
steps to follow through. 

Charged with making a 
terroristic threat, a misdemeanor, 
and a hate crime enhancement 
was added, case disposition 
pending 

Had the underlying offense, 
plus a hate motive as evidenced 
by her words and targeting his 
ethnicity 

13.  Black man at a bar with a 
white woman.  Black man steps 
outside and is assaulted by two 
white men.  No robbery, don’t 
know each other, (not sure if 
words were said) 

Assault charged with hate crime 
enhancement.  Case pending. 

“No other reason to beat him 
up” 

14.  Misdemeanor case in which 
group of upper middle class 
kids, 16 and 17 years old, with 
clean records went into area of 
town known for transvestite and 
shot paintballs at time.  Kids 
said they were just “fooling 
around” and it was said they 
were just “young kids, but good 
kids.”   

The hate crime enhancement was 
used as a plea incentive, and the 
kids plead out to a lesser charge. 

They intentionally selected 
someone due to their identity, 
although transvestites or 
transsexuals are not a protected 
class in the legislation.  
However, the topic of hate 
crime was raised in the case and 
used as a plea bargaining 
incentive. 

15.  A white man entered a 
convenience store and had a 
dispute over how much he 
owed for the drink he had 
purchased.  Sore owner and 
operated was of middle eastern 
descent and disputed what the 
man said he owed.  The white 

Was charged with criminal 
mischief which is a state jail 
felony.  With the hate crime 
enhancement, it went to a third-
degree felony. 

The epithet was sign of bias 
and enough for hate crime 
charge.  
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man said, “I am not going to 
pay another cent, you sand 
nigger.”  He began to tear the 
store up.  Police were called, 
ADA recognized it as a hate 
crime.   
16.  A white man robbed an 
“Arab-looking” man.  
According to the man’s 
acquaintances,  previously he 
had mentioned going “Bin 
Laden hunting.”  However, 
during the robbery itself, no 
such statements were made. 

The crime of robbery was 
charged. 

Hate crime enhancement was 
not added since statements were 
not made at time of robbery, 
motive was determined to be 
“mostly about money.” Also 
there was a report of lack of 
victim cooperation. 

 
1  Each story represents an actual case used as an illustration by a prosecutor who was 
interviewed of either deciding to or not deciding to add a hate crime enhancement. 
However, the prosecutors who discussed these cases were not always the prosecutors 
who actually handled the individual case.  Some cases were presented as word of 
mouth from other cases in their office or surrounding jurisdictions.  Therefore, some 
details of the case were either not known or not clear. 
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Appendix B: Textbooks Reviewed in Criminal Justice and Criminology 

 

 Barlow, H.D., & Kauzlarich, D. (2002). Introduction to Criminology.  (8th 

ed.). Upper Saddle River, NJ: Prentice Hall. 

 Braswell, M.C., McCarthy, B.R., & McCarthy, B.J. (2001). Justice, crime, and 

ethics. Cincinnati, OH:  Anderson Publishing. 

 Inciardi, J.A. (2000). Elements of criminal justice.  (2nd ed.). New York:  

Oxford University Press. 

 Samaha, J. Criminal law.  (7th ed.). Belmont, CA: Wadsworth. 

 Schmalleger, F. (2003). Criminal justice today. (7th ed.). Upper Saddle River, 

NJ: Prentice Hall. 

 Schmalleger, F. (2001). Criminal justice:  A brief introduction. (4th ed.). 

Upper Saddle River, NJ: Prentice Hall. 

 Souryal, S.S. (1998). Ethics in criminal justice:  In search of the truth. (2nd 

ed.). Cincinnati, OH: Anderson Publishing Company. 

 Stuckey, G.B., Roberson, C., & Wallance, H. (2001). Procedures in the justice 

system. Upper Saddle River, NJ: Prentice Hall. 

 Vago, S. (2003). Law and society. (7  ed.). Upper Saddle River, NJ:  Prentice 

Hall. 
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Appendix C:  Consent Form 
 

Prosecutors’ Perspectives on Hate Crime Policy 
 

 You have been chosen to participate in a study of prosecutors’ perspectives on 
hate crime policy.  My name is Beverly McPhail, LMSW, and I am a doctoral student 
at The University of Texas at Austin.  The study is a dissertation research project.  
You are being asked to participate in the study because you are a prosecutor in Texas 
or otherwise have valuable insights on hate crime policy.  Another state prosecutor or 
someone who felt you had a unique contribution to make to the project identified you 
as a potential participant or I identified you from the 2001-2003 Texas District & 
County Attorneys Association Directory. A minimum of 12 to 15 participants will be 
interviewed for the study.  The purpose of the study is to understand what prosecutors 
in Texas think about hate crime policy, how prosecutors make decisions about 
screening and charging hate crimes, and how they plan to implement the James Byrd, 
Jr. Hate Crime Act.   
 
 If you decide to participate, I will interview you on the topic of prosecutors 
and hate crime. The research will involve a single interview, and a possible follow-up 
interview or phone call for clarification purposes. It would be helpful if the interview 
could take place in a private office in order to maintain confidentiality. I will ask you 
to respond to a series of open-ended questions.  You do not have to answer every 
question.  If you are unwilling or unable to answer a question, please let me know.  
The interview will last approximately 60 to 90 minutes.  I will audiotape the 
conversation, or if you prefer, take notes during the interview.  To provide the utmost 
confidentiality, the tapes will be coded so that no personally identifying information 
is visible on them and your name will not be mentioned on them.  The tapes will be 
kept in a locked filed cabinet in my office.  After the tapes are transcribed, they will 
be destroyed.  The transcription will be shared with only the dissertation committee or 
other researchers assisting me.  Any information that is obtained in connection with 
this study and that can be identified with you will remain confidential and will be 
disclosed only with your permission. Your responses will not be linked to your name 
in any written or verbal report of this research project.  If a quote (verbatim or 
paraphrased) from you is used for illustration, you will be identified in a general 
manner that cannot be linked to you. 
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Prosecutors’ Perspectives on Hate Crime Policy 
 

The risks to you in participating in this project are anticipated to be minimal.  
The primary risk is one of confidentiality.  The precautions and actions described 
above will be taken to minimize this risk.  Participation may also inconvenience you 
as it involves taking time from your busy schedule.  However, I will make every 
effort to stay on time and task to minimize any inconvenience.   

 
 

The benefit to your participation is an opportunity to provide feedback on hate 
crime policy.  It is expected that this research will be published and used to inform 
policymakers and researchers in the hate crime arena.  The benefit to society is 
increased knowledge and understanding of prosecutors’ perspective on hate crime 
policy that will enrich knowledge of the subject. 
 

Your decision to participate or not to participate will not affect your present or 
future relationship with The University of Texas at Austin.   

 
If you have any questions about the study, please ask me.  If you have any 

questions later, you may call me at my home at (281) 550-7674, or you may contact 
my faculty supervisor, Professor Diana DiNitto, Ph.D. at (512) 471-9227.   
 

If you have any questions or concerns about your treatment as a research 
participant in this study, you may call Professor Clark Burnham, Chair of the 
University of Texas at Austin Institutional Review Board for the Protection of Human 
Research Participants at (512) 232-4383.   
 

You will be given a copy of this consent form for your records.  You are 
making a decision whether or not to participate.  Your signature below indicates that 
you have read the information provided above and have decided to participate in the 
study. You may discontinue your participation in this study at any time during the 
interview. Just let me know and I will destroy the consent form and the tape or notes.  
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I agree/do not agree to have the interview audio-taped.  (Please circle your response). 
 
_______________________________________ 
Printed Name of Participant 
 
_______________________________________  __________________ 
Signature of Participant     Date 
 
 
_____________________________  ___________________ 
Signature of Investigator     Date 
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Appendix D:  Initial Semi-Structured Interview Schedule 

1. What is your opinion of the new James Byrd Jr. Hate Crime Act? 

2. Have you ever considered a case for a hate crime enhancement? 

3. What factors do you take into account when considering the addition of a hate 
crime enhancement? 

 
4. I wonder if any of the following factors play a role in prosecutor’s decisions- 

a. a prosecutor’s race or national origin 
b. a prosecutor’s religion 
c. a prosecutor’s gender 
d. a prosecutor’s party affiliation 
e. a prosecutor’s conviction rates 
f. community pressure from the targeted group 
g. media pressure 
h. victim or victim’s family’s desires 

 
 

5. What do you think of gender as a status category in the new law? 
 

6. Do you see many cases identified by law enforcement as hate crimes? 
 

7. What is the role of the prosecutor as you see it? 
 

8. Demographics: 
a. Age 
b. Gender 
c. Race/ethnicity 
d. Years as prosecutor 
e. Position in office 
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Appendix E:  Revised Interview Schedule for Selective Coding 
 
 

1. What does “constructing justice” mean to you? 

2. What does “doing the right thing” mean to you? 

3. Is there a difference between enforcing the law and constructing justice? 

4. How does prosecutorial discretion fit in? 
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Appendix F:  Analytic Rules and Process 
 

1. Code line by line on transcripts and/or field notes, fracturing the data.   
Questions to ask: 

a. What is this data a study of? 
b. What accounts for the basic problem and process? 
c. What is actually happening in the data? 
d. What is the prosecutor’s main concern and how are they resolving it? 
e. What are the patterns? 
f. What are the properties and dimensions of the categories? 

 
2.     Allow categories to emerge from the data, actively avoid “forcing data.” 

 
3. When core category emerges, begin to code and sort only as it relates to core 

category.  Core category must be central, relate to other variables, take time to 
saturate, clear and grabbing implications, and considerable relevance and 
explanatory power. 

 
4. Rise above description to theoretical level. 
 
5. Create memo fund.  Write memos to connect relationships between categories.  

Stop sorting to memo as necessary. 
 

6. Sort memos into piles in as many categories as necessary.  Integrate all 
memos, asking “where does it fit in?” 

 
7. Map out relationships as they emerge. 

 
8. Select coding family, in this case, basic social processes. 

 
9. Keep “big picture” in mind, what is prosecutor’s main concern and how are 

they resolving it? 
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Appendix G: 

Categories and Properties:  Initial and Descriptive 

Seeking Justice/Enforcing the Law 

Employing Standardized Decision Making Process 
Assessing the facts of the case, the law, burden of proof 

  Believability of witnesses 
  Strength of evidence 
  Previous criminal history 
  Confessions 
  Anticipated jury/defense/judge perspectives 
  Beyond a reasonable doubt burden 
 Assessing bias motivation 
  Evidence of bias motivation 
  Motive clear or ambiguous 
  Single or mixed motive 
  Bias whole or part 
  “Typical” Bias  
  Defendant’s bias history 
 Weighing utility of hate crime enhancement 
  Assessing costs and benefits of enhancement 
  Assessing increased risks and possible payoffs 
  Desiring lowest burden for highest punishment 
  Knowing community 
 Strategizing to do justice/win 
  Determining “worth” of crime  
  Understanding Victim/family desires 
  Managing resources 
  Minimizing risk 
  Decreasing complexity 
  Establishing credibility 
  Knowing the community 
 Justifying decision to concern actors 

Explaining criminal justice system and its limitations to family,  
legislature 

 
Minimizing Extra Legal Factors 
 Denying structural factors 
  DA’s party affiliation, location,  
 Denying personal factors 
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Appendix H: 

Categories and Their Properties:  Revised and Theoretical 

 

Constructing Justice 
 
 
 Constructing Justice  
  Justice of Multiplicities 
  Justice as a Process 
  Justice as a Game 
  Justice as a Commodity 
  Justice as a Faith-based institution 
  Justice as a Flawed institution 
  Justice by Degrees 
   
 

Stages 
 

 1.  Determining Justice Eligibility 
    Analyzing facts of the case, the law, burden of proof 
    Filtering Justice 
 
 
 
   2.  Negotiating Justice 
    Assessing “worth” of crime 
    Exercising judgment and compassion 
    Reaching justice agreement 
 

 
 
3.  Contesting Justice 

    Championing justice 
    Performing justice 
    Receiving justice decision 
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Appendix I:  Audit Trail 
 
 
Audit Trail Classification    Evidence 
 
 
1.  Raw data      a.   audiotapes (to be destroyed) 
       b.   field notes 
       c.   transcripts 
       d.  demographic data 
 
 
2. Data reduction and analysis   a.   codes on transcripts 
       b.   categories, properties 
       c.   dated memos 
 
  
3.  Data construction and synthesis   a.   figures and tables 

b.   sorted memos 
c.   theory write up 

 
 
4.  Process notes     a.   methodological notes 
       b.   member checking notes 

     c.   notes from discussions with  
committee chair and 
members 

d. grounded theory seminar  
notes 

e.   emails from committee  
members, Dr. Glaser, and    
Brene Brown 

 
5.  Supporting Documents    a.    dissertation proposal 

b.  interview schedules 
c.  consent forms 
d.  IRB forms 
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