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Introduction 

Sex wins in America. 
  -Morris Ernst, The Nation, 19321 
 
Ernst readily admits to being an exhibitionist; he might not so 
readily admit that his exhibitionism betrays, in inverted form, a 
sense of inferiority. 
  -Fred Rodell, “Morris Ernst,” Life, 19442 
 

 
 
Morris Ernst may be forgiven for declaring that, by virtue of his legal work, sex 

had triumphed in America. By 1932, Ernst, who was the general co-counsel of 

the American Civil Liberties Union (ACLU), had won several landmark cases 

that expanded freedom of speech and sexual liberties, and so he had earned 

the right to boast. As a lawyer, author, speaker, and advisor, Ernst helped to 

popularize many causes that would later become identified with feminism, 

including sexual education, birth control, reproductive health and, to a lesser 

degree, lesbianism. In the process, he promoted reproductive rights and 

progressive attitudes toward gender identity and sexuality. Most importantly, 

Morris Ernst promoted himself. Though he grew up insecure about his 

masculinity, Ernst discovered that exhibitionism and exaggeration, together with 

his brilliant legal talents, helped him attain the kind of manly respect he found 

                                                 
1 Morris L. Ernst, "Sex Wins in America," Nation 10 August 1932. 
2 Fred Rodell, "Morris Ernst: New York's Unlawyerlike Liberal Lawyer is the Censor's Enemy, the 
President's Friend," Life, 21 February 1944, 107. 
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wanting in his youth. Every opportunity to talk about censorship and sex was, 

for Ernst, a chance to demonstrate his sexual intelligence and spread his own 

name. If sex had won in America, as Ernst brazenly announced in 1932, then it 

followed that Ernst, who had so frequently defended sex, was also a winner. 

This dissertation will examine the way in which Morris Ernst was able to 

exploit changing conceptions of gender identity and fashion himself as a new 

and attractive kind of man. To do so, I argue, Ernst crafted what I call a 

masculine script, which I define as a strategy of exhibitionism and exaggeration 

that identifies specific attributes with manliness. For Ernst, these attributes 

included his intellectual prowess and curiosity, a willingness to challenge 

authority, his generosity, a dedication to progressive social issues, his sexual 

intelligence and his proximity to power. In creating this script, Ernst 

deemphasized the kind of brute physicality and savage nature widely 

associated with masculinity in the late nineteenth century and instead 

emphasized his ties to celebrity and power, his proficiency on science and 

reasoning, his concern for social justice, and his expertise in female 

reproduction and sexuality. 

One of the prime reasons that Ernst’s masculine script proved so 

successful was his undeniable charisma and charm. Ernst literally entertained 

the public. He made the law and the art of lawyering seem exciting. The world-

renowned psychoanalyst Marie Jahoda fondly wrote that Ernst “has an amazing 
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gift for making even national income figures sound more exciting and 

meaningful than the latest murder story...”3 In addition, while defending his 

clients, he turned courtrooms into classrooms and laymen into colleagues. His 

was the persona of the energetic teacher, who genuinely wanted laymen to 

learn the law. On one national radio broadcast he declared: 

 

It is about time the laymen were not mystified by us lawyers....What I am 

concerned with is getting the public informed. I am fearful that the 

lawyers will never have any real motive for reforming the law. Why 

should we change our pleasant little racket? The pressure will have to 

come from you lay people. How else can we educate the public? The 

newspapers are very ineffective and to a great extent the public has lost 

faith in the integrity of the press.4 

 

Ernst here suggested that he was wise to the “racket” of the law and, as 

opposed to the other tricksters in the legal world, that he was willing to shed 

light on its inner-workings. In his construction he was the educator who, unlike 

journalists or other lawyers, would demystify the law and thus liberalize his 

profession by opening it up to the common man. 

                                                 
3 Marie Jahoda to Dr. Seymour Siegel, 26 January 26, 1955. Box 454, MLE. The letter identifies Siegel as 
the Director of WNYC. 
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Yet Ernst was not a pedantic teacher, and therein lies the secret to his 

success as a performer. He was eager, amusing, interesting, and likeable. “We 

had fun educating judges and juries,” Ernst once wrote, and the hint of whimsy 

here provides some additional insight into Ernst’s popularity. In the 1930s and 

1940s, at a moment of great economic, political, and social upheaval, Ernst’s 

was a fresh voice—a teacher, a social critic, a brilliant showman and a talented 

speaker who suggested ways to fix the errors behind economic depression and 

political strife. He was ever willing to provide advice, ideas, and suggestions, 

and asked little in return. By following this masculine script, Morris Ernst 

became a man whom people liked and wanted to know, and by the 1940s, he 

also became one of the most famous attorneys in America. 

By the late 1950s, however, Ernst’s star had begun to fade. His brand of 

boyish masculinity, which his contemporaries had heretofore graciously viewed 

as a side effect of restless intellect and an eagerness to please, was no longer 

interpreted in such positive terms. Furthermore, Ernst began to dedicate more 

time and energy on burnishing the reputation of FBI Director J. Edgar Hoover 

and attacking Communists than on promoting feminist issues or defending free 

speech. Ernst remained generous with his time and advice, but his favors and 

his integrity now came under scrutiny. He abandoned some of the very features 

of his masculine script—his focus on the common man and his defense of 

                                                                                                                                               
4 Unpublished script of an April 4, 1935 radio debate with Tom Stix, held at the Algonquin Hotel and 
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liberal causes—that had brought him the recognition he so sorely desired. And 

to his detriment, he continued to privilege one component of his script: the trait 

Ernst himself identified as exhibitionism, which he coupled with a tendency to 

exaggerate his own influence. Roger Baldwin, who worked closely with Ernst at 

the ACLU, once joked of Ernst: “He must know some unimportant people, but if 

so he never mentions them."5 Ernst’s intense need to drop names, together with 

his ever-boyish enthusiasm, led him to make choices that undermined his 

efforts to remain a respected and popular American personality. 

Though Ernst may have unwittingly complicated the writing of his story 

by exaggerating his own power, the very existence of those widely-reported 

exaggerations are all the more interesting because, one might think, Ernst did 

not need to exaggerate. By almost any measure, by the end of World War II he 

was eminently successful in his profession. He had not only won almost every 

obscenity case he argued; he had also demonstrated his ability to master a 

myriad of different legal fields and had written articles and books on everything 

from banking to unions. He had appeared at the White House and before the 

Supreme Court. He had advised mayors, governors and presidents. Artist 

Peggy Bacon sketched him, and novelist Phillip Wylie included him as a 

                                                                                                                                               
broadcast on WOR radio. Box 11, MLE. 
5 Cited in Roger K. Newman, “Morris Leopold Ernst.” Dictionary of American Biography, Charles Scribner’s 
Sons. 1995. Reproduced in History Resource Center, Farmington Hills, MI: Gale Group. 
http://galenet.galegroup.com/servlet/HistRC/. 
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character in his murder mystery spoof.6 Why, then, would a man like Ernst, who 

was universally (and rightfully) recognized as a successful attorney and a 

powerful opponent of censorship find it necessary to suggest that he had more 

influence than he really had? Why would a man who really did have the ear of a 

president need to inflate his own importance? Why would he risk his hard-

earned reputation as a civil liberties pioneer by feeding confidential documents 

to the FBI and by representing a Caribbean dictator?  

Though we may never know all of the answers to these questions, there 

is sufficient evidence to suggest that at the root of his choices was an insistent 

need for attention, and that this need grew out of his attempt to be respected as 

a man. As a means to understanding how Ernst developed his masculine script, 

Chapter One reconstructs the details of his background. To this end I draw from 

numerous primary sources, including an unpublished transcript of Ernst’s taped 

1961 interview with a historian, along with letters, interviews with relatives and 

former associates, and a memoir written by his nephew, in order to help flesh 

out and square the real Ernst with the persona he presented in his writings. 

Ernst, the son of immigrants, came of age at a time when Jews like him faced a 

considerable amount of anti-Semitic discrimination. Yet Ernst was able to forge 

                                                 
6 Anonymous, The Smiling Corpse. Wherein G.K. Chesterton, S.S. Van Dine, Sax Rohmer and Dashiell 
Hammett Are Surprised to Find Themselves at a Murder (New York: Farrar & Rinehart Incorporated, 
1935). Book critic John Chamberlain, who himself appears in the novel, identified the author as Phillip 
Wylie; Chamberlain wrote that his source was Walter Winchell (who is also a character in the book). See 
John Chamberlain, "Books of the Times," New York Times, 11 March 1935. Wylie later wrote Generation 
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an identity acceptable to the general public. To understand how Ernst’s 

masculine script helped him to succeed from the mid-1920s through the mid-

1940s, Chapter One thus provides an overview of masculinity and gender 

relations during that period. Specifically, the chapter examines how scholars 

who study gender have made sense of men’s social and cultural survival 

strategies and how Ernst might fit into the gender conceptions of that era. 

Chapter Two presents the case of “The Sex Side of Life,” a sex 

education pamphlet written by birth control activist Mary Ware Dennett. In his 

successful defense of Dennett, Ernst helped to debunk the traditional 

conception of manliness as inherently savage, and in doing so, helped codify a 

text that broke the barriers between the separate sexual spheres of the late 

nineteenth century. Accordingly, the case of United States v. Dennett is 

particularly useful as an introduction to the competing interpretations of 

masculinity during the era. Dennett illustrates the way in which cultural tensions 

about sexual education and birth control became gendered, and shows how 

Ernst exploited those tensions in order to promote his client’s cause while 

promoting himself. 

The case against Radclyffe Hall’s novel The Well of Loneliness, which I 

analyze in Chapter Three, raised the specter of defending female masculinity in 

1929. Ernst’s success with Well was due in part to his research into 

                                                                                                                                               
of Vipers, a nonfiction book in which he promoted the idea of “Momism,” a theory that too much mothering 
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homosexuality and on his acceptance of the fluidity of gender identity. Building 

on Judith Butler’s analysis of gender as a performance, Chapter Three 

compares Radclyffe Hall’s performance against Ernst’s and suggests that 

Ernst—the self-proclaimed exhibitionist—attempted to navigate gender politics 

in much the same way as Hall, but for different purposes and with very different 

results.  

Chapter Four presents the case of People v. Sideri, in which Ernst 

defended doctors and nurses who were arrested after police raided their birth 

control clinic. Of all of his obscenity cases, this trial was the most theatrical. A 

long line of women waited to enter the courtroom as spectators, and they 

responded favorably and vocally to Ernst’s defense of the birth clinic and of birth 

control in general. The case illustrates why the idea of contraception remained 

threatening to both men and women. It also shows Ernst’s media savvy in 

merging his clients’ needs with his own. Ultimately, the case suggests how the 

media and public response to the trial marked a shift in traditional narratives of 

masculinity in the early twentieth century. 

Chapter Five features the only male defendant in my analysis: Roy 

Larsen, the publisher of Life, whom Ernst represented in the famous “Birth of a 

Baby” trial. Life’s article and the grounds on which authorities seized it both help 

illustrate how popular conceptions of masculinity were already changing by 

                                                                                                                                               
weakened America.  
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1938. Though the trial indubitably shows Ernst at the height of his fame and 

respect in obscenity law, and Ernst was glad to do it for the boost to his 

celebrity and his firm’s profits, the controversy over the article is also interesting 

for the debates it failed to stir. Unlike the other three cases, the Life case feels 

artificial, almost staged. True, the case did legitimize public depictions of 

pregnancy and birth, but Life’s motives here (and, by extension, Ernst’s) 

somehow do not seem quite as pure. 

Finally, Chapter Six documents Ernst’s departure from his masculine 

script. With the death of Franklin D. Roosevelt, whom Ernst advised and 

promoted as an intimate friend, Ernst looked to FBI Director J. Edgar Hoover as 

his surrogate. Ernst abandoned the integrity of his script, praised Hoover in 

public and in private, and possibly provided Hoover’s FBI with confidential 

information about his clients. The eager and boyish persona that had served 

Ernst so well before the Cold War seemed inappropriate when applied towards 

anti-communism. Though Ernst famously exchanged some 300 letters with 

Hoover, the FBI Director mistrusted him, and the FBI agents who acted as 

Ernst’s contacts mocked his lack of maturity. After publicly defending a 

Caribbean dictator, Ernst’s credibility, already shaken by his unyielding anti-

communist rhetoric and his avowed close relationship with Hoover, was so 

damaged that even Hoover wanted nothing more to do with him. Ernst’s 

masculine script, which he had used to such terrific effect during the first half of 
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the twentieth century, thus lay mostly dormant in the second half of that century, 

and consequently the man who had gained such great fame is barely known 

today. His considerable achievements, his landmark work in obscenity law, and 

his impact on civil liberties have been largely forgotten. To a self-proclaimed 

“exhibitionist” like Morris Ernst, this lack of recognition was to be the ultimate 

tragedy.  
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Chapter One:  Promoting Feminism 

Frankly, you are a hell of a guy to try to write up—and I am going 
nearly crazy in the attempt. There are too many facets, too many 
angles, and I keep floundering around simply trying to decide 
which one to grab at next. 
 -Fred Rodell to Morris Ernst, 19447  
 
 
Your sense of the dramatic is so perfect that the truth modifies 
itself to suit your purpose. For that reason you can write a more 
interesting book than I. As long as the truth is not seriously hurt, 
why should anyone complain? 
 -Henry Wallace to Morris Ernst, 19458 

 
 

Of course no one ever writes an honest autobiography or retains 
anyone so to do. Only a masochist would enjoy a record of his 
defeats. 

   -Morris Ernst, 19609 
 

 

By the time Morris Ernst penned his above admonition about biographies, his 

days of defending landmark legal defenses and hobnobbing with the country’s 

most influential opinion-makers had long passed. It was during these latter 

years that Ernst approached several biographers in an attempt to persuade 

                                                 
7 Fred Rodell to Morris Ernst, 26 January 1944, Box 128, MLE. 
8 Henry Wallace to Morris Ernst, 1 May 1945, Box 477, MLE. 
9 Morris L. Ernst, 1955 Forward to GREENBAUM, WOLFF & ERNST - A brief history of the firm prepared 
for the occasion of its 40th Anniversary and a postscript thereto following its 45th Anniversary on May 15, 
1960. Box 846, MLE.  
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them to chronicle his illustrious career.10 Yet the only books to do so in any 

detail were written by Ernst himself. Though, as one noted legal historian wrote 

in 1994, “Ernst’s is a biography waiting to be written,” the sheer volume of 

uncatalogued papers, memos, letters and other materials in the Morris Ernst 

archive has always complicated such a project.11 Furthermore, although Ernst 

was famous, and though he was a major and influential figure in the twentieth-

century civil liberties movement, he was known to exaggerate his own influence. 

The graveyard of aborted biographies, together with his own revealing words 

about autobiography, serve as a warning: Ernst is not an easy man to pin 

down.12 

With the words of Vice President Henry Wallace (and the daunting image 

of that Ernst biographical graveyard) securely in mind, in this chapter I recount 

Ernst’s early life and contextualize that life in terms of masculinity. Ultimately, 

Ernst’s creation of a masculine script, focused as it was on popular progressive 

debates and on the establishment of Ernst as the protagonist in controversial 

issues, grew out his insecurities about his proper role and duties as a man. 

                                                 
10 One of these would-be Ernst biographers was Mary Batten, who said that Ernst was pivotal in helping 
her publish her first book in the 1960s; she later dedicated the book to him. Batten told me that she 
decided not to take on his biography because, in her words, due to the sheer volume of Ernst’s writings it 
would be a “life-long project.” Mary Batten, telephone interview by author, 3 July 2006. 
11 David J. Garrow, Liberty and Sexuality: The Right to Privacy and the Making of Roe v. Wade (New 
York: Macmillan Publishing Company, 1994), 747n45.  
12 Morris L. Ernst, undated letters to David Loth, Alison W. Birch, and Henry Bloomgarden, Box 740, MLE. 
The file also contains a letter from Bernard Timberg, a distant relation of Ernst who approached Ernst 
about a biography; Timberg wrote in 2006 that his letter probably concerned Bernard M.L. Ernst, the father 
of Ernst’s second cousin (and Harry Houdini’s lawyer). Bernard Timberg, email message to the author, 24 
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Early insecurities 

Morris Leopold Ernst was born on August 23, 1888 in Uniontown, 

Alabama. Ernst’s father, Carl Ernst, came from what Morris Ernst called a 

“peasant village” in Pilsen, Bohemia, and joined his brother in Alabama to 

operate Ernst Brothers & Mayer, a general merchandise store.13 In Uniontown, 

Carl Ernst married Sarah Bernheim, the daughter of a well-to-do German 

immigrant. According to Morris Ernst, family “legend” held that when his family 

moved to New York City in 1890, they had $200,000 socked away.14 It seems 

improbable that Carl Ernst, who arrived in Alabama poor and uneducated, was 

able to earn and save so much money from running a general store. More likely, 

a good amount of whatever money the Ernsts had saved came from the 

maternal side of the family. Ernst’s description of his father’s success as 

“legend” is important because Ernst’s boyhood belief in his father’s ability 

apparently came crashing down in 1907, along with the family fortunes, after the 

younger Ernst entered college.15 This failure would have definite implications for 

                                                                                                                                               
May 2006. Alison W. Birch wrote an article about Ernst’s daughter, Joan, which was rejected by Reader’s 
Digest. Clippings folder, SB. 
13 Morris L. Ernst, Unpublished family history, 2, Box 877, MLE. I am grateful to Jon Balz for alerting me 
about this treasure trove hidden within the uncatalogued collection of Ernst’s papers. Along with random 
papers and articles, this box contains an untitled bound transcript of Ernst’s long taped interviews in June 
1961, recorded when Ernst was 73, in which he reveals more details about his childhood than in any of his 
published writings. 
14 Ernst, Unpublished family history, 4, Box 877, MLE. Morris Ernst’s sister, Magdelan Ernst Stetten, put 
the family savings at $150,000—still an enormous sum in 1890. Bernard M. (Buddy) Timberg, “The Ernsts 
and The Bloomingdales: A Special Report.” Unpublished family history, 1973, BMT. 
15 Ernst, Unpublished family history, 4, Box 877, MLE. 
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Morris’s development as a man, including an almost obsessive search for 

recognition and validation. 

 After the family moved to New York, Carl Ernst applied his retail business 

experience to real estate and for many years amply supported the family. The 

Ernsts had enough money, for example, to send Morris away to Camp 

Marienfeld in New Hampshire. Morris recalled the camp as “shockingly 

modern,” since the boys went around nude (and barefoot to boot).16 While a 

nudist camp for boys was indeed modern, the Ernsts’ decision to send their boy 

out to the country fit the contemporary middle-class concern about providing 

boys with what Jeffery P. Hantover calls “proper masculine socialization.”17 

Hantover suggests that turn-of-the-century middle-class adults worried about 

the effect that an urban environment, smaller families, and the long absences of 

working fathers would have on boys, since all of these factors could increase 

boys’ contact with, and subsequent feminization from, their mothers. The rural 

back-to-nature camp environment, where “boys could be boys” and could 

literally immerse themselves in dirt and aggressive play was, as historian E. 

Anthony Rotundo writes, anathema to the clean, quiet and domesticated 

                                                 
16 Ernst, Unpublished family history, 26, Box 877, MLE. 
17 Jeffrey P. Hantover, "The Boy Scouts and the Validation of Masculinity," in The American Man, ed. 
Elizabeth H. Pleck and Joseph H. Pleck (New York: Prentice-Hall, Inc., 1978), 290.  
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household kept by many nineteenth-century middle-class women.18 The nudity 

of his fellow male campers would, moreover, have presented Ernst with 

constant physical reminders that he was in an entirely masculine realm. Ernst 

was a boy during the 1890s, a decade that, writes Harry Brod, was “widely 

perceived as encompassing an acute ‘crisis of masculinity’.”19 As Brod and 

others have suggested, during the late nineteenth century, industrialization, 

urbanization and the influx of immigrants were beginning to have a serious 

impact on the way in which men and women perceived themselves. Fewer men 

were their own bosses, and this decrease in autonomy had an impact on the 

way that Americans would perceive gender in the coming era. As Michael 

Kimmel explains, 

 
Rapid industrialization, technological transformation, capital 

concentration, urbanization, and immigration—all of these created a new 

sense of an oppressively crowded, depersonalized, and often 

emasculated life. Manhood had meant autonomy and self-control, but 

now fewer and fewer American men owned their own shops, controlled 

their own labor, owned their own farms.20 

                                                 
18 E. Anthony Rotundo, "Patriarchs and Participants: A Historical Perspective on Fatherhood in the United 
States," in Beyond Patriarchy: Essays By Men on Pleasure, Power, and Change, ed. Michael Kaufman 
(New York: Oxford University Press, 1987). 
19 Harry Brod, "The Case for Men's Studies," in The Making of Masculinities: The New Men's Studies, ed. 
Harry Brod (Boston: Allen & Unwin, 1987), 47.  
20 Michael Kimmel, Manhood in America: A Cultural History (New York: The Free Press, 1996) 83. 
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Within the male-dominated power structure, women had more say over their 

own lives and, as Joseph Pleck argues, with men more likely to be absent from 

the home for business or travel, mothers had more influence on their children.21 

Even as married women’s influence thus expanded at home, the increasing 

spectacle of single women in the public sphere raised the specter of 

emasculation for many men. As women entered the workforce, though the jobs 

they took were hardly threatening to male hegemony, some men thought it an 

omen of grave portent for male power. The slippery slope of feminine earning 

power could, in some men’s minds, lead to women calling the shots.  

 One solution for such men was a kind of masculine quarantine. As Joe L. 

Dubbert illustrates, by 1900, when Ernst was entering adolescence, “a severe 

sociosexual wrench was evident” and the role of mothers and wives “was 

beginning to transcend its accustomed domain and threaten not just the 

masculine establishment but the whole of masculine identity.”22 During this era, 

in response to these anxieties over masculinities, “men’s only” clubs increased. 

Concerns over masculinity may have also led to the founding of The Boy 

Scouts. Originally founded in England by Lord Robert Baden-Powell in 1907, 

                                                 
21 Joseph H. Pleck, “American Fathering in Historical Perspective,” 86; in Michael S. Kimmel, ed., 
Changing Men: New Directions in Research on Men and Masculinity (Newbury Park: Sage Publications, 
Inc., 1987) 83-97. 
22 Joe L. Dubbert,” Progressivism and the Masculinity Crisis,” Rept. in Elizabeth H. Pleck and Joseph H. 
Pleck, eds., The American Man (Englewood Cliffs: Prentice-Hall, Inc., 1980): 309-310. 
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the Boy Scouts began organizing its male troops in America in 1910 and quickly 

built up a large membership. According to Hantover, its rapid acceptance 

through the nation was due to the fact that Scouting was “perceived...as an 

agent for the perpetuation of manliness among adolescents; the Boy Scouts 

provided an environment in which boys could become ‘red blooded’ virile 

men.”23 Such was the conflict between the traditional, Victorian embrace of 

female domesticity and the emerging interest in male self-segregation. 

Morris did not enter the Boy Scouts, but Camp Marienfeld served the 

same purpose. After Ernst’s mother became ill with tuberculosis in 1901, and 

was sent away in the hopes that she would be cured, Carl Ernst likely didn’t 

know quite what to do with his children.24 Perhaps summer camp was a 

necessary solution for a one-parent household with a working father, or perhaps 

Carl Ernst was unequipped to deal with his two children on his own. Either way, 

Morris was shipped off to the nudist camp, and this experience was momentous 

enough that he recalled it 60 years later. The summer away from home 

surrounded by naked boys must have reinforced the young Ernst’s insecurities. 

As a boy, at least, this emphasis on the physical was uncomfortable to Ernst 

and was intertwined with his sense of himself as timid. “As I look back at it,” he 
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told one interviewer, “I was a shy and bashful boy.”25 “I was usually desolate for 

a friend,” he later wrote. “I recall no confidants in my youth...I was frightened 

and lonely for sure.”26 Even when he was in his seventies, Ernst easily recalled 

how he was mocked during his formative years for his appearance. “I had been 

brought up to believe that I was ugly,” he revealed. “I had uncles who always 

kidded me about my big Jewish nose which did my ego no good.” Like many 

Jews at the turn of the century, Ernst’s uncles and relatives were likely seen, in 

Kimmel’s words, as “too bookishly effete and too physically puny to truly 

measure up” to contemporary manly ideas, and they apparently directed their 

own insecurities at the young Morris.27 He also recalled being taunted by 

outsiders as well: “I was told that I was Jewish, and for that reason, inferior.”28 

It is thus understandable that Ernst, who found no palatable models of 

masculinity in his immediate environment, looked towards popular culture for a 

hero. Like many boys in the late nineteenth-century, Ernst idolized the manly 

Theodore Roosevelt. 

 

                                                 
25 Ernst, Unpublished family history, 39, Box 877, MLE. 
26 Morris L. Ernst, Untitled: The Diary of My 72nd Year (New York: Robert B. Luce, Inc., 1962), 206. 
27 Michael S. Kimmel, “Masculinity as Homophobia: Fear, Shame, and Silence in the Construction of 
Gender Identity,” 280-281, in Stephen M. Whitehead and Frank J. Barrett, eds. The Masculinities Reader 
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The earliest hero that I remember is Teddy Roosevelt…I wasn’t a fighting 

type. I never shot a gun in my life, even to this time…so I doubt that 

Teddy was my hero because of his San Juan Hill episode, although just 

because I am a physical coward and don’t like guns and shooting, and 

physical pain and blood, maybe he was my hero. I rather guess that he 

was my hero because of his great energy, and because he was very 

outspoken and very indiscrete.29 

 

A number of scholars have argued that Roosevelt had an important influence on 

popular notions of masculinity in the late nineteenth and early twentieth 

centuries.30 Gail Bederman argues that there is a direct link between 

Roosevelt’s numerous pronunciations on manhood and his bellicose forays into 

military conflict as President. Roosevelt’s much-touted military and personal 

adventures—the San Juan Hill episode that Ernst cites, or Roosevelt’s hunting 

trips in Africa, for example—became the stuff of many young men’s 

imaginations.31 Boys pretended that they were Teddy Roosevelt, achieving 
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manliness through strenuous and dangerous exploits. Part of the appeal for a 

boy like Ernst would have been Roosevelt’s legendary transformation from frail 

youth to powerful adult. Although the disconnect between an unathletic and 

scrawny boy like Ernst and the barrel-chested Roosevelt was enormous, Ernst 

could still see Teddy as a hero to be emulated.  

 Ernst apparently gained some confidence in himself while attending the 

Horace Mann school in New York, which introduced him to an eclectic crowd of 

individuals. It was here that Ernst met Heywood Broun, who would later became 

a powerful and popular newspaper columnist and Ernst’s lifelong friend and 

client.32 Ernst thrived at Horace Mann. He played cello and helped Burnet 

Corwin Tuthill, who later became a famous conductor, establish his first 

orchestra in high school.33 During these years, he even gained enough 

confidence to undertake a challenging trip to Europe by boat, where he and a 

cousin hiked around the continent. Spurred on by his cousins, Ernst applied to 

Harvard when only 15 years old. He failed all of his entrance exams, however, 

and instead entered Williams College. 

                                                 
32 Freda Kirchwey, Ernst’s friend and the future editor of The Nation, which Ernst’s firm represented (and 
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Symphony Orchestra. He was the son of William Burnet Tuthill, the chief architect of Carnegie Hall. Oddly 
enough, though Ernst loved to drop names, and though he occasionally mentioned the fact that he had 
played cello as a boy, he never discussed Tuthill or his father.  
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Ernst would reminisce about his inability to gain admittance to Harvard 

throughout his life. In fact, he proudly kept a copy of the rejection letter on his 

desk for all of his clients to see and publicized its existence in interviews and in 

his own memoirs. He thus used this rejection from Harvard to suggest, private 

school and powerful friends aside, that regardless of such connections, he was 

a man of the people rather than a member of the effete elite. Ernst later 

lamented that he lacked the kind of academic refinement that his wife gained at 

college, and he came to idolize men like Supreme Court Justice Felix 

Frankfurter who had a Harvard pedigree. In fact, Yale law professor Fred Rodell 

claimed Ernst’s inability to attend a “first-class” law school actually “gnawed” at 

him.34 But whatever Ernst’s true feelings about his education, he decided to 

exploit such failures in an attempt to raise his stature as a man. 

One important person in Ernst’s development was Ted Lewis, a 

professor at Williams. Lewis, a Welsh immigrant, had been a professional 

baseball player known as “the Pitching Professor” before entering academia, 

and Ernst adored him: 

 

To me he represented the Horatio Alger legend of rags to riches in the 

very best sense of the word ‘riches.’ My own sports were tennis and 

bowling, so I had a very real envy of the athlete who performed publicly 
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in the arenas of our more highly competitive team contests. I was also 

rather lonely, envying the more sophisticated students at Williams, 

although I remember my college days as generally quite happy. So I 

listened to Ted’s words with acute and magnified attention, both in the 

classroom and across the table in his modest kitchen, to which he 

sometimes invited me.35 

 

Ernst attributes his progressive take on government—the idea that it was the 

duty of the state to help out its less fortunate members—to his discussions with 

Lewis. In his introduction to The Teacher, a collection of essays he edited, Ernst 

proclaimed, “I shall die in debt to Ted Lewis.” But notice, as Ernst describes his 

teacher, the package this philosophy came in: “Tall and lean, preserving the 

appearance of an athlete in training, (Lewis) was a handsome man whose 

maturity impressed me at the time, although I suppose he was only about ten 

years my senior.”36 Lewis, in other words, represented to Ernst the important 

trappings of masculinity: athleticism, public performance, popularity, intellectual 

prowess and kindness. “I was in youthful awe of Ted’s athletic prowess,” he 

later mused.37 Ernst couldn’t hope to attain true athleticism, but he learned that 
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he could certainly vie for the other rewards he associated with Lewis’s 

manliness.  

Such lessons were not immediately applicable at Williams. Despite his 

academic success, Ernst continued to crave the attention granted to the 

athletes and fraternity men and tried desperately to fit in. “If you look at my 

picture of my freshman class,” he said, “I wore my hat in the oddest fashion 

because I wanted to look as if I was a collegiate type which I wasn’t. All through 

college I envied the captains of the football teams and the athletes.”38 Joe L. 

Dubbert interprets the rise in organized sports and this new emphasis on 

athleticism during the progressive era as “an important line of defense against 

effeminization.”39 If Ernst’s insecurities about athletics seem particularly acute, it 

may be due to such cultural pressures. 

In addition to feeling physically out of place, in 1907 Ernst faced new 

economic pressures which must have added to his unease. When his father’s 

real estate investments soured, Ernst began working full-time, first at a shirt 

factory, and then at a furniture store. While Ernst had hoped to enter law school 

like his friends at Williams, in 1909, when he graduated from Williams, that goal 

must have seemed unattainable. Though he would later write cheerfully about 

these years, even praising his father in print, privately Ernst winced at the very 

suggestion that he grew up privileged. After Life magazine published its 1944 
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spotlight about him and made such a suggestion, Ernst took pains to emphasize 

that, contrary to Life’s assertion, Carl Ernst had “lost every nickel he ever 

had.”40 Ernst may have exaggerated his father’s financial losses. DeWitt 

Stetten, Jr., who was Morris Ernst’s nephew, recalled that Carl Ernst and his 

brother “alternated between prosperity and bankruptcy.”41 At least some of that 

money helped send his son to camp in New Hampshire, to private school, and 

to Williams College. Given this degree of financial support, Morris Ernst’s 

bitterness over the family’s change in fortunes seems odd.  

The extent of Ernst’s disappointment in his father is initially hard to 

gauge. On the one hand, he spoke sympathetically of his father’s difficult 

experiences in Europe and the obvious sacrifices immigrants like Carl Ernst 

made:  

 

The people who left poverty, or being hit over the head by local police, as 

my father must have been in his peasant home in Pilsen, when they got 

to this land of freedom, they had ambitions not for themselves so much 

as for their children. To this end their whole life was dedicated—saving 
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up enough so that his kids would get an education when he didn’t have 

[sic].42 

 

Ernst here talks approvingly of the sacrifices of immigrants; indeed, he 

acknowledges the limitations his father faced. In Ernst’s last memoir, written in 

1968, he called his father “a kind man, generous and sentimental.”43 On the 

other hand, the garrulous Ernst, who refused few invitations to talk in public, 

and was by all accounts a most vocal and vivacious character, was unable to 

speak with his own father. “We didn’t talk much at all,” he recalled in an 

unpublished interview. “I had no real communication system with my father.”44 

Comparing his parents, he considered his mother “the strong person.” This is a 

revealing assessment, given that Ernst said that he didn’t know his mother very 

well because “she got sick when I was quite young.”45 According to the New 

York Times obituary, Sarah Ernst contracted tuberculosis in 1901, when Ernst 

was about 13 years old.46 Perhaps Ernst was romanticizing his mother; after all, 

his memory of her was fuzzy. Though he was 19 years old when she died in 

1908, she had spent a good portion of his childhood at “the leading health 

resorts in Europe” in the hopes of curing the illness she had contracted seven 
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years earlier.47 But his remark that she “was the strong one” seems to be a 

swipe at his father (if his mother was “the strong one,” that is, his father must 

have been “the weak one”). Ernst’s comment about the “legend” of the money 

his father earned also seems to detract from the romantic image of the 

sacrificing immigrant.  

While working full-time, and with Ernst also worked towards his law 

degree at New York University by taking night classes. In 1912, despite the 

change in family finances, Ernst earned his degree and married his first wife, 

Susan Leerburger. He then joined two other friends from his college days at 

Williams College, and in 1915 they founded the law firm of Greenbaum, Wolff, 

and Ernst. As a Jewish lawyer in 1915, Ernst was fortunate to be able to start 

his own firm. Jews who wanted a legal career in the early twentieth century 

knew that discrimination virtually eliminated any possibility of being hired by a 

non-Jewish firm. In documenting the entry of Jews into the legal profession, 

Jerold Auerbach points out that during this period, the doors of most New York 

law firms were closed to Jews.48 Similarly, in her biography of Supreme Court 

Justice Abe Fortas, Laura Kalman explains why Fortas looked to Jewish firms 

for work after graduating from Yale Law School in the early twentieth century: as 
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a Jew he was all but barred from other firms.49 As late as 1939, Ernst himself 

approached Supreme Court Justice Harlan Stone on behalf of other Jews in an 

attempt to counter such restrictions.50 Certainly, Jewish firms did exist, but 

since Jews were unable to apply to non-Jewish firms, the competition for a 

position in the top Jewish firms was fierce. The only other real option for young 

Jewish attorneys—particularly those lawyers like Ernst who earned their law 

degrees at night school—was to create a firm of their own.51 

Ernst provides little information about the first years of his firm and even 

less about his personal life. In later years, when he offered readers 

autobiographical tidbits, he wrote very little about his first wife, Susan. Perhaps 

the memories were too grim: like Ernst’s mother, his wife contracted 

tuberculosis. Susan died in 1920, leaving Ernst alone with their 2-year old 

daughter, Constance. In 1923, he married Margaret Samuels, a newspaper 

writer from Mississippi; the couple would have two more children, Roger and 

Joan.  

Greenbaum, Wolff, and Ernst soon established its credibility as an all-

purpose corporate firm. Ernst spent his first ten years as a kind of general 

practitioner, working on cases relating to banking regulations, taxes, jewelry 
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legislation, and so forth. By the mid-1920s, Ernst’s firm was also representing 

several progressive causes, and Ernst quickly became the most prominent 

member of the team. He rose in stature both by tackling controversial issues 

involving sex education, birth control, lesbianism, marital sexuality, and 

reproductive health, and by using the media to promote his name. This entry 

into obscenity law better fit his growing love of exhibitionism. Readers were 

interested in reading for themselves the titillating details in books that the 

government had deemed obscene, and Ernst noticed that book sales shot up 

after a text had been challenged. The public was also interested in what the 

flamboyant lawyer had to say. Ernst quickly found his opinion in demand and 

offered it liberally in interviews, as an author in magazines and books, as a 

speaker at public forums and as a debater on the radio. Some of the most 

controversial, and thus exciting, cases of this ilk stemmed from issues that 

would become critical issues in the modern feminist movement, such as 

reproductive health, female sexuality, and birth control. 

 

Feminist work for masculine respect 

In representing numerous women’s causes, Ernst was certainly 

performing what Harry Brod calls “profeminist” work. Brod distinguishes 

between “pro-feminist” men, whom he identifies as those men who believe 
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feminism to be “of, by, and for women” but that men should support it; and 

“profeminist” men, who see their own stake in feminism and participate in 

feminist politics “of, by, and for men.”52 A “profeminist” man, according to Brod’s 

definition, is thus actively engaged in advancing feminist issues. Ernst did in fact 

actively support many women’s issues, both inside and outside the courthouse. 

As a lawyer, he promoted texts that expanded the cultural boundaries of 

acceptable sexual practices and worked to get those new standards codified 

into law. As a cultural critic, he publicly recognized gender inequities and 

proposed that the government make it financially attractive for women to work 

by paying working mothers a stipend to cover the cost of child care. And as a 

businessman, he literally gambled on the success of Harriet Pilpel, who in 1936 

became the first female lawyer hired by his law firm. Ernst promised his 

skeptical partners that he would personally pay out the difference if Pilpel failed 

to bring in enough income, a bet he won.53 Rather than attempt to quarantine 

himself from femininity, as some contemporaries had done with all-men and all-

boys organizations, Ernst embraced it, and in doing so, he redefined modern 

manliness by working his support of women’s issues into his masculine script. 
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Given his background, his insecurities, and his inability to attain the dominant 

masculine ideals, Ernst soon discovered that the strategy of publicly supporting 

issues of importance to women helped him win the recognition and respect he 

so desired.  

Morris Ernst’s masculine script thus looked very different from the 

dominant model of the Victorian era of his youth. Unable to emulate the physical 

development of his hero Theodore Roosevelt, and insecure and lonely as a boy, 

Ernst discovered a knack for the law and worked hard to dominate it. In the 

process, he merged his newfound talent for argumentation with his passion for 

social justice and his desire to become intimate with New York’s power brokers 

and celebrities. As clients became friends, social connections led to more social 

connections, and media coverage begot media coverage, Ernst embodied the 

beloved image of the underdog who, through the dint of effort and 

perseverance, overcomes the odds and reaches the top of his profession. 

Though his affluent background and his Williams education would seem to 

suggest otherwise, Ernst persuasively sold himself as a common man, an 

image only bolstered by his support of popular progressive issues in the 1920s 

and 1930s. 

Despite any protestations to the contrary, of course, Ernst knew that he 

was exceptional. Before analyzing the way in which he managed the issue of 
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masculinity both personally and professionally, then, a few disclaimers are in 

order. First, by using Ernst as a lens into changing conceptions of masculinity in 

the early twentieth century, in no way do I mean to suggest that he was a 

“representative” man. Indeed, as historian Brett Gary will demonstrate in his 

forthcoming book on Ernst, at that moment in American history when literary 

and sexual modernism were both gaining what Gary calls “legal legitimacy,” he 

emphasizes Ernst’s enormous achievement in gaining that legitimacy:  

“...there’s one guy who’s orchestrating all of this: Ernst.”54 Likewise, Jay A. 

Gertzman has called Ernst “the most influential and politically powerful of the 

era's First Amendment advocates....”55 The civil liberties scholar Samuel 

Walker, in assessing Morris Ernst’s contributions to reproductive rights, calls 

Ernst “a real pioneer.”56 Though Ernst’s success thus makes it more 

appropriate to label him as “exceptional,” rather than “representative,” his fame 

and popularity was contingent on his image as a kind of common man who had 

access to the powerful and influential. Like a modern-day congressman who is 

a thoroughly political animal and yet publicly disassociates himself with “politics 

as usual” in Washington, Ernst could avow “a love affair with the law” and still 

tell a roomful of doctors that “lawyers are the basic parasites of the day...a 
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standing army of 170,000 human beings organized primarily to prevent change 

and progress.”57 While the public found such pronouncements endearing, Ernst 

was anything but common. 

Secondly, in terms of race, class, ethnicity, and even geography, Ernst’s 

experiences as a man in the early twentieth century were similarly exceptional. 

That is, Ernst’s ability to forge a new kind of manly conception as a Jewish 

lawyer in New York is not necessarily applicable to, say, black Pullman porters 

in Washington. He was, however, constantly meeting with and learning from 

men who differed from him, and these experiences informed Ernst’s masculine 

script. In other words, it did not matter that Ernst could not possibly have 

remembered his infancy in Alabama; he was born in the South (and married a 

Jewish woman from Natchez, Mississippi) and knew to promote this fact when 

discussing matters of interest to Southerners. Ernst’s progressive credentials as 

a defender of civil liberties earned him an honorary Pullman Porter’s 

membership, an honor which, as he recounted his adventures for the public, 

also became a proud part of that script. Even though Ernst’s script was of his 

own making, then, it was informed by his interactions with men who came from 

a diverse and broad range of backgrounds. Like a novelist who draws from his 
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or her environment and experiences to make fictional characters live on the 

page, Morris Ernst had a knack for making both the truth and his masculine 

script successfully bend to his own benefit. 

 The fact that Ernst’s life, career and experiences were so extraordinary 

suggests how difficult it was for other men to reach his level of recognition. He 

thus offers rare insight into the cultural demands that twentieth century men 

faced. In the first place, by examining Ernst, one can see how much pressure 

some men felt to attain recognition and acceptance as men. Though Ernst 

enjoyed a degree of success that men from similar backgrounds might never 

know, many of those other men certainly must have felt just as ostracized by 

and excluded from the masculine ideals they faced while coming of age in the 

late nineteenth century. Secondly, one realizes how hard Ernst had to work to 

achieve such recognition. The man was, as his law partners said, a dynamo.58 

He had to be. His social and professional schedule was packed; he saved a 

fraction of time by making his clients into his friends, and vice-versa, but this 

arrangement also meant that Ernst was constantly performing his masculine 

script. If he worked hard to achieve recognition as a lawyer, he had to work 

even harder to attain respect as a man.   

In order to better understand Ernst, then, it is necessary to explore how 

and why he sought, gained, and lost recognition as a man during the twentieth 
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century. To do so, it is necessary to delve into the roots of his celebrity, his 

talent of self-promotion, and his profound interest in remedying social injustice. 

Over the last several years, as I have examined Ernst’s life, it has become clear 

that his rise to fame was predicated on his lust for the limelight and an intense 

need to rub shoulders with the powerful. As Roger K. Newman has written of 

Ernst, “this access became part of his essence.”59 In part, that access and his 

celebrity grew out of Ernst’s passion for civil liberties and his willingness to take 

on unpopular and risky cases. He argued in favor of issues such as sexual 

education and birth control, defended texts depicting lesbian relationships and 

represented progressive, activist women such as Marie Stopes, Mary Ware 

Dennett, Margaret Sanger, and Radclyffe Hall. He studied sexuality in order to 

better argue his cases, became a fan of sexologist Alfred Kinsey, and 

eventually dedicated an entire book to Kinsey’s groundbreaking study of male 

sexuality. At a time when the average man was ignorant about the reproductive 

health of his wife or girlfriends, Ernst was thus well versed in human sexuality. 

This intimate understanding of sex, together with Ernst’s drive to be seen 

and heard, made Morris Ernst a new kind of man in the twentieth century, even 

if his contemporaries did not always envision him in masculine terms. Again and 

again, in the media coverage Ernst so aggressively sought, journalists 

invariably mentioned his smallness and alluded to his ethnicity. Time magazine, 
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for instance, constantly drew attention to Ernst’s size, describing him as 

“swarthy, small and solidly built”—“swarthy” being a code word for “non-

white”—or as “lively, liberal little Manhattan Lawyer Morris Ernst.”60 In 1934, 

when artist Peggy Bacon included Ernst in Off With Their Heads!, her aptly-

titled book of portraits, she included a tiny drawing of Ernst as a jack-in-the-

box—not an image most people would immediately associate with manliness.61 

Life described Ernst as a “smallish, darkish man.”62 Even in a favorable 1938 

Scribner’s portrait of Ernst, the prominent historian Marquis James, described 

Ernst as a small man.63 But by taking on controversial cases that resonated 

with the progressive sprit of the age and by promoting himself in the media, 

Ernst carved out a masculine niche that also resonated with changing attitudes 

about gender. For a relatively brief and shining moment, Ernst transcended 

cultural expectations about masculinity and earned the recognition and 

acceptance that had been unavailable to him as a young man. 

 

Making Masculine Space: Manliness Reinvented 

Given his purported status as an outsider and his itch for public 

recognition, law was the perfect career choice for Morris Ernst. The law afforded 

him the opportunity to perform in front of audiences and use his mind, rather 
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than his body, to try to outmaneuver his opponents. Ernst couldn’t slay wild 

animals like Teddy Roosevelt and hated the sight of blood, but nonetheless, as 

a lawyer he could defeat opponents and demonstrate his superiority through 

argumentation. Moreover, in getting the public to acknowledge his success and 

his knowledge of sexuality, he was effectively gaining recognition as a man. He 

thus drew strength from winning and from using that knowledge and his 

promotional acumen to gain the attention of the powerful and the famous, on the 

one hand, and of the general public on the other. The fact that he chose such 

contentious issues to defend and that he could, in the course of a trial, reveal 

his intimate knowledge of sexuality, helped to make him an interesting person to 

know.  

 Before turning specifically to the case of Morris Ernst, it will be instructive 

to examine the background on the intellectual foundation of masculinity studies 

and the meaning of terms such as “gender” and “masculinity” as they apply in 

this analysis. Robert A. Nye points out that through the first decades of the 

twentieth century, gender was a stable concept. That is, people understood 

one’s gender to be the same thing as one’s sex; this identity was natural and it 

did not change. There was, in other words, an understanding that gender was 

binary—you were either a male heterosexual or a female heterosexual and 

there were no other constructions of gender. Homosexuality as a term and a 
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concept did not even emerge until the late nineteenth century although, as 

Caroll Smith-Rosenberg has demonstrated, there is clear evidence that erotic 

relationships between women long predate the use of the term “lesbian.”64 Nye 

attributes the changing realization that gender was fluid in part to the 

technological and medical advances of the past fifty years: 

 

The art of the cosmetic surgeon now permits the external markers of the 

body's sex to be enlarged, suppressed, reshaped, or spectacularly 

invigorated by drugs. As a consequence, we now think of sex as infinitely 

malleable, as an unreliable indicator of sexual orientation, and as a 

signifier of gender rather than the other way around....These 

developments have divided sex, gender, and sexuality into separate 

ontological and analytical categories and have produced the situation in 

which gender, as the more stable feature of personal and social identity, 

has begun to replace sex as the common descriptor in everyday 

discourse for women and men, male and female.65 

 

Though Nye is right that sex and sexual orientation today seem more malleable, 
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I would add that the roots for this uncertainty or anxiety about identity in gender 

reach further back in history. For instance, as Laura Doan has documented, 

during the 1920s, when many British women dressed in a decidedly masculine 

way, their contemporaries did not read this fashion as a sign of sexual 

orientation.66 The very fact that women chose this “masculine” style, however, 

suggests that at least some men and women in this era were raising questions 

about what constituted masculinity and femininity. And though Karen Halttunen 

does not deal directly with such questions of gender identity, her study of 

nineteenth-century advice manuals serves as a reminder that in the Victorian 

era, when Ernst and his clients and adversaries were born and raised, identity 

was quite frequently interrogated. Halttunen points to the insecurity that 

Victorians had about the fact that “confidence men” and “painted ladies” could 

wheedle their way into proper society. This anxiety, she writes, 

 

arose out of a crisis of social identity faced by these men and women 

who were on the move both socially and geographically. In what was 

believed to be a fluid social world where no one occupied a fixed social 

position, the question “Who am I?’ loomed large; and in an urban social 

world where many of the people who met face-to-face where strangers, 
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the question ‘Who are you really?’ assumed even greater significance.67 

 

In other words, anxieties about identity—and the idea that one type of person 

could “pass” for another—existed long before plastic surgery and hormone 

treatment became widely available, and those were the types of anxieties with 

which Ernst would have had to contend, both as counsel and as a man. 

 By assuming that gender in general, and masculinity in particular, is fluid 

and malleable, I am treading the path blazed by poststructuralists like Judith 

Butler. According to Rachel Adams and David Savran, current lines of inquiry 

into masculinity stem from the work of Butler and other feminists who, 

influenced by deconstruction, “came to see gender as a historically contingent 

construction, invariably constituted in and by its performance."68 In other words, 

“gender” wasn’t something one was born with, but rather a construction that, 

like any construction, could be modified. Adams and Savran also credit Eve 

Kosofsky Sedgwick’s Between Men: English Literature and Male Homosocial 

Desire as the “founding text of masculinity studies,” since Sedgwick 

“demonstrates that normative, heterosexual masculinities are structured by 

triangulating practices in which women mediate male relationships” and thereby 
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gave feminists reason to care about masculinities.69 Once again, the point here 

is that masculinity is contingent and malleable, and that a man or a woman has 

some degree of agency in crafting his or her masculinity. Since “masculine” 

traits were not necessarily specific to men—a point highlighted in Chapter Three 

through the analysis of female masculinity and the Well of Loneliness trial—the 

study of masculinity by definition became more inclusive. 

 For practical purposes, I settle on the singular “masculinity” in my analysis. 

R.W. Connell and other gender scholars often employ the term “masculinities” 

because it serves as a reminder that there is no single dominant type of 

masculinity, but rather threads of masculinity. “The first important conclusion is 

that masculinities are multiple,” Connell asserts. “Historians and anthropologists 

have shown that there is no one pattern of masculinity that is found everywhere. 

Different cultures, and different periods of history, construct masculinity 

differently.”70 Though I agree with Connell’s premise that multiple masculinities 

exist, for the purpose of this book I employ the singular “masculinity.” Rhetorical 

unwieldiness aside (note that Connell himself employs the term “masculinity”), 

the term “masculinities” distracts us from the reality that men in the 1920s and 

1930s, regardless of sexuality, race, ethnicity or social status, were members of 

a society that adhered to certain shared assumptions about what constituted a 
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man and were ultimately evaluated in terms of these shared assumptions. In 

Ernst’s era, men might dismiss this construction, but they could not escape it. 

Men might grumble about the influence of women in society, or join a men’s 

only club, or enroll their sons in the Boy Scouts, but women’s thoughts and 

attitudes and bodies were increasing heard and seen in the public sphere, and 

they weren’t going away. During this period, men and women were aware that 

the process of masculinity was in flux: hence the rise of men’s clubs and the 

Boy Scouts and other “men-only” associations, as well as the redefinition of 

masculine women’s fashions and a more liberal display of the female body. 

Accordingly, those who were unnerved and threatened by these changes 

attempted to cajole their fellow citizens into rejecting ideas and policies that 

promoted the newer features of manliness, while their opponents tried to codify 

laws that seemed to allow for a freer interpretation of masculinity.  

The modern idea that gender is flexible and fluid—an interpretation 

which, I believe, contributed to Ernst’s triumphant defense of the lesbian novel 

Well of Loneliness—explains how Ernst gained confidence and became 

successful in defending women’s issues. By adopting this assumption about 

gender, Ernst fashioned himself into a kind of sexual renaissance man. Cases 

relating to obscenity in general, and sexuality in particular, boosted both Ernst’s 

confidence and his credibility and raised his standing in the public’s eye. 
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When I first began to examine Ernst’s life and career, a number of 

questions emerged that were not answered to my satisfaction in his many 

books, articles, or interviews: how and why did he become successful? what 

was his interest in sexuality? how did he promote himself? why did he consider 

himself an “exhibitionist,” and why was it so important for him to drop names 

and be associated with power brokers? Ultimately, after surveying the relevant 

literature on masculinity, I realized that Ernst’s actions, and his subsequent 

creation of a masculine script, stemmed from insecurities relating to his sense 

of himself as a man. 

The most important component of this script was his exhibitionism. Like 

the late twentieth-century men that Susan Faludi presents in her analysis of 

modern masculinity, Ernst felt the need to overcompensate for his own 

perceived weaknesses by literally showing off. The men and boys who hunt for 

fame in Faludi’s book do so as a strategy; they are, in effect, writing their own 

masculine script in which they become the actors; they want to be celebrities 

because they believe it will provide them with power and transform them into 

active, rather than passive, participants in their world. Faludi, in other words, 

suggests that men seek fame and notoriety in order to validate their own 

masculinity. Fame, in Faludi’s construction, appears to be the only route to 

power for many modern men, who feel most manly—or imagine that they will 

feel more like men should—when they are in the spotlight. Ernst, too, used the 
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media, and in doing so, raised his cultural capital by associating himself publicly 

with controversial cases relating to sex. Ernst’s constant efforts to be linked to 

the powerful and famous and his search for controversy also hint at some type 

of overcompensation.  

Though Faludi’s reading of how masculinity informs the pursuit of fame is 

thus useful, I depart from what Bryce Traister identifies as the “two-pronged 

crisis theory” of masculinity.71 As Traister explains, one prong of crisis theory 

“locates instability at the base of all masculine identities constructed within 

American cultural matrices” while the other prong posits that gender is “always 

performative and contingent.”72 In simpler terms, crisis theory suggests that 

masculinity is forever changing and is therefore unstable at its core. This theory 

has been especially popular with poststructuralists, who use the idea of 

instability or crisis to suggest that one can never really nail down gender. The 

crisis theory of masculinity helps explain why Faludi sees modern masculinity 

as betrayed or threatened; times and cultural demands have changed and, in 

Faludi’s telling, men simply do not know where they stand in their society.73 Or, 

as Faludi explains it, the shift from a utilitarian society to a society based in 

commercial culture and the resulting constraints on masculinity have made men 
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feel worthless.74 Given the fact that the very meaning of “utilitarian” necessarily 

changes with time, I find Faludi’s overarching claim to be questionable, but her 

detailed documentation of the way in which men search for recognition through 

celebrity does help to explain Ernst’s almost obsessive self-promotion. 

Whereas Faludi provides the motive for Ernst’s remarkable transition 

from insecure youth to exhibitionist lawyer, Judith Butler provides the means. 

Butler’s major contribution to the field of gender studies is the concept of 

performative masculinity. While Faludi and Butler may seem to be different in 

almost every other way, at heart they share the same philosophical belief: that 

masculinity is in crisis. Butler, however, explicitly presents gender as a strategy: 

 

That gender reality is created through sustained social performances 

means that the very notions of an essential sex and a true or abiding 

masculinity or femininity are also constituted as a part of the strategy that 

conceals gender's performative character and the performative 

possibilities for proliferating gender configurations outside the restricting 

frames of masculinist domination and compulsory heterosexuality.75 
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Put another way, gender is a strategy of performance which empowers those 

who fall outside the “frames,” or popular expectations, of heterosexuality. 

Though here Butler is analyzing drag queens in particular, her analysis, as other 

scholars have noted, is applicable elsewhere. Ernst created his own “gender 

reality,” through “sustained social performances”; in his case, his performances 

in the courtroom, in the media, in his own books and articles, in the New York 

clubs, and so on. In doing so, he navigated around the “restricting frames of 

masculinist domination” and fashioned himself as a masculine actor, rather than 

as a passive outsider. Traister rightfully attributes the performative nature of 

masculinity to Butler’s poststructuralist work; because Butler assumes that 

gender is unstable, her work also fits into his crisis theory.  

If masculinity is forever unstable and in crisis, however, then instability 

and crisis becomes the norm, and every male action necessarily constitutes a 

response to a crisis. Traister rebuts the crisis theory of masculinity by citing 

recent examples of male-on-male violence, and asks whether the idea of 

gender in crisis could ever explain, for instance, hate crimes. “I just do not 

know,” he argues, “whether the vicious masculinity behind these crimes is 

enduring a ‘crisis’ in any way comparable to that of their victims....”76 In Ernst’s 

case, his performative masculinity—the masculine script he crafted and 

followed—stemmed not from a crisis, but from his ability to pursue the narrow 
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avenues of masculine opportunity during the first half of the twentieth century. 

Though he may have been insecure, and though he faced adversity and definite 

challenges in his drive towards success, Ernst’s masculinity grew out of 

innovation, rather than crisis.  

Another clue about Ernst’s motivations came from the esteemed 

historian, John F. Kasson, who has written about masculinity in the early 

twentieth century. In his analysis of the images of masculinity popularized by 

Harry Houdini, Eugen Sandow and Edgar Rice Burroughs, Kasson illustrates 

how these three men “repeatedly dramatized the transformation from weakness 

to supreme strength, from vulnerability to triumph, from anonymity to heroism, 

from the confinement of modern life to the recovery of freedom.”77 In this sense, 

Ernst’s transformation was most akin to Houdini’s. Harry Houdini was born in 

Budapest in 1874 as Erik Weisz (later changed to “Ehrich Weiss”).78 In 1876, 

Ehrich’s father, Rabbi Mayer Samuel Weiss, immigrated to the United States, 

and the rest of the family joined him two years later.79 Ehrich’s father was 

unable to keep his job as a rabbi in Appleton, Wisconsin, and in vain moved the 

family from place to place in search of a congregation. Like Ernst, Ehrich Weiss 

associated his father with financial struggle and disappointment, and Kasson 

argues that the younger Weiss’s ambition “sprang from the painful sight of his 

                                                 
77 Kasson, Houdini. 8. 
78 Ibid. 80. 
79 Ibid. 



 47 

father’s failure.”80 Again, like Ernst, Weiss found that performance could help 

him navigate the churning waters of masculine expectation: 

 

In its play with appearance and reality, deception and illusion, imposture 

and grandiosity, magic offered a means by which (Houdini) could 

negotiate his anxieties and fantasies about manliness in a household in 

which he both desired and feared to take his father’s place. The magician 

was a role by which he could sustain a fantasized self of miraculous 

powers. More specifically, it offered a grandiose masculine role by which 

Ehrich could proclaim his complete independence, even invulnerability. 

This was, in addition, an assimilated role. The downward spiral of his 

father’s career would not be his. Tricking others could fortify his sense of 

mastery and of mental and bodily integrity. The line between an actor 

playing the role of a magician and a boy imagining an imposture as a 

masculine hero might for Ehrich Weiss have been a fine one (emphasis 

in the original text).81 

 

Ernst himself had an indirect link with Houdini (his cousin, Bernard M.L. Ernst 

was Houdini’s lawyer). Houdini encouraged Morris Ernst to take magic lessons 
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at a cocktail party both men attended at some point during the early 1920s.82 

Ernst enrolled in magic classes, joined the Society of American Magicians, and 

saw the applicability of magic in the courtroom. “The advocate can learn much 

from the conjurer, whose art depends on—and exposes—man’s lack of ability to 

tell what is real, and what illusion,” Ernst wrote in 1968.83 “The magician knows 

that the more intent the mind—upon the wrong thing—the easier it is to fool. I 

tell someone to go to the corner of the room and not think of the number 2; it’s 

really difficult if not impossible.”84 Lawyers could use illusion, Ernst wrote, to 

change the way testimony was perceived. Though Ernst stopped paying his 

dues to the Society of American Magicians because, he said, of “my inability to 

really become a worth while magician” [sic], his short-lived career as a student 

of magic had taught him, to again paraphrase Vice-President Wallace, how to 

shape reality.85 But much like a magician, Ernst formulated a script that would 

focus the attention of the audience on one corner of his life (in Ernst’s case, his 

knowledge of sexuality, his famous, powerful friends, etc.) and away from 

another (his physical attributes, his insecurities, his background, and so forth). 
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The final clues came from Ernst himself, coupled with the personal 

recollections of historian Paul Boyer. As Ernst himself suggests above in his 

introduction to the “biography” of his law firm, the public persona he reveals in 

his memoirs is not always reliable. Ernst wrote and co-authored over 25 books 

and countless articles. While he wrote many of these texts in the third person, 

Ernst would frequently cite his own casework and would refer to himself 

anonymously as “the defense attorney.”86 Many of his books were co-authored 

by other lawyers and writers, but regardless of whether there was another hand 

in the crafting of the texts, the tone throughout these works paints the picture of 

a breezy and confident man of the people. Whether or not he uses the first 

person, Ernst’s public persona is consistently that of a confident man who is 

intimate with the power brokers and yet can relate to the little guy. 

Perhaps this image of the scrappy intermediary who can speak to the 

powerful but with the common man is the true essence of Ernst—or, at least, 

perhaps this is the man whom Ernst ultimately became. But in his 1964 

interview with Boyer, Ernst suggests that this public persona might have been a 

way to compensate for certain insecurities. Recalling his legal education—he 

attended New York University law school at night while working full time—Ernst 

told Boyer: “Very quickly I realized the inadequacy of my part-time 
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preparation….I started to make up for it by exhibitionism and have never 

recovered.”87 In exploring this “inadequacy,” one begins to realize how Morris 

Ernst became successful—and, perhaps, why his influence waned during the 

last decades of his life. To Ernst, “exhibitionism” meant not only exploiting his 

connections to the media, speaking to the public, and writing memoirs; it also 

meant taking on controversial clients and flaunting his relationship with the 

powerful and famous. One contemporary wrote that, with the possible exception 

of the British intellectual Harold Laski, “no living man can compete with Ernst 

when it comes to first-naming the famous.”88 Exhibitionism not only provided a 

shield for Ernst’s supposed inadequate legal training; it was also his means of 

compensating for his insecurities as a man, and thus became an integral part of 

his masculine script.  

To overcome his insecurities, rooted as they were in Ernst’s status as a 

second-generation Jewish immigrant, his relationship with his father, his sudden 

loss of financial support, and even his physical attributes, Ernst sought out fame 

and controversy. The resulting confidence he seemed to gain as a man was 

thus a product of both his enormous legal talent and the connections he forged 

with the powerful and famous. But decades later, after his famous friends had 

                                                                                                                                               
Lindey, The Censor Marches On: Recent Milestones in the Administration of the Obscenity Law in the 
United States (New York: Doubleday, Doran & Company, Inc., 1940). 
87 Paul Boyer, Purity in Print: Book Censorship in America From the Gilded Age to the Computer Age, 2nd 
ed. (Madison: The University of Wisconsin Press, 2002), 147. 
88 Rodell, "Morris Ernst," 97. 



 51 

died or had shied away from Ernst’s ever-more rabid pro-FBI and anti-

communist stance, or had simply been replaced on the gossip circuit, Ernst 

could be at once confident and insecure, a fact Boyer noted after his interview. 

Four decades after that talk with Ernst, Boyer wrote me with his recollections of 

his 30-minute meeting with Ernst: 

 

(Ernst) was very brash and assertive, with a rather brusque and 

impatient manner, absolutely sure of himself, as I suppose one would 

expect of a famous trial lawyer and litigator. On the wall behind him were 

photographs--possibly autographed--of Louis D. Brandeis and (as I 

recall) Franklin D. Roosevelt. For what it's worth, I got the impression of a 

somewhat insecure person who compensated by being very aggressive 

and rather condescending, and by stressing his connections to influential 

and powerful people.89 

 

Boyer attributes his negative impression of Ernst in part to the fact that, at the 

time of the interview, Boyer was a young dissertation student and that, “from 

(Ernst’s) perspective, although I had made an appointment, I was no doubt just 

an annoyance in the midst of a busy day.”90 If Boyer is correct about Ernst’s 

motives for name-dropping and posting those autographed photographs—and I 
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think he is—then Ernst’s “annoyance” and underlying lack of confidence might 

also be attributed to the fact that the young Boyer had questioned the aging 

attorney about events that had taken place over three decades earlier. If Ernst 

drew confidence from his fame and his connections with the powerful and 

famous, those connections had largely dried up by 1964; the photographs 

Boyer mentions were several decades old. Ernst’s masculine script, which had 

helped him reach the bestseller lists, pay frequent visits to the White House, 

argue before the Supreme Court, and earn a spotlight in the pages of Life 

magazine, now seemed dated and out of place. 

 

Conclusion: The Masculine Strategy 

 In this work, I repeatedly refer to the idea of a masculine script which, in 

concert with the assumption that gender is fluid, helps explain how Ernst 

became successful and why he was so motivated to achieve. In this sense, he 

fits R.W. Connell’s conception of gender as a changing process, rather than a 

polished product. “Being a man or a woman,” Connell explains, “is not a fixed 

state. It is a becoming, a condition actively under construction.”91 In applying 

Butler’s theory of performance to masculinity specifically, Connell sees 

masculinity as “a configuration of practices in everyday life,” which is 

“substantially a social construction. Masculinity refers to male bodies 
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(sometimes symbolically and indirectly), but is not determined by male biology. 

It is, thus, perfectly logical to talk about "masculine" women, when women 

behave or present themselves in a way their society regards as distinctive of 

men.”92 Connell understands masculinity more as a proactive strategy than a 

reactive one. “People construct themselves as masculine or feminine,” he 

argues. “We claim a place in the gender order—or respond to the place we 

have been given—by the way we conduct ourselves in everyday life.”93 

To some extent, men like Teddy Roosevelt had written the script for 

manliness that many of their contemporaries tried to follow. For someone like 

Ernst, it was simply not possible to adhere to such a script. He needed to either 

“claim a place,” in Connell’s words, or “respond to the place” in the gender 

order, even though there were no models he could successfully follow. Despite 

his insecurities about his masculinity—or perhaps because of them—Ernst 

drafted a new script for manliness, one which championed his intellectual 

talents, his challenge of traditional moral authority, his passion for social issues, 

his dominance of sexual intelligence, and his skillful promotion of all of these 
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attributes. As he fashioned and perfected this script, Ernst was richly rewarded 

with success and, most importantly, a growing platform to tell the world about it. 
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Chapter Two:  Promoting the Sex Side  

Why, there’s nothing a boy could see, on reading this book, 
except a darkened room and a woman!...And suppose it falls into 
the hands of an abnormally minded boy. Why, the first thing he 
will do will be perhaps to waylay a beautiful girl... 
and...attack her! 94  

–Assistant District Attorney James E. Wilkinson, 1929 

  

 

The first opportunity for Morris Ernst to craft and test his masculine script arose 

after the Justice Department indicted a New York grandmother for mailing 

obscenity. The accused was Mary Ware Dennett, a well-known birth control 

activist, and the text in question was a sexual education pamphlet entitled The 

Sex Side of Life. Though Dennett had written the pamphlet for her own children 

in the 1910s, and though it was first published in 1918, it was not until 

December 1928 that the government deemed it threatening enough to charge 

Dennett with a crime. As suggested above in remarks made by the prosecutor 

in the Sex Side of Life obscenity case, the State based its decision to indict 

Dennett on the Victorian assumption that masculinity was savage and that texts 

like The Sex Side of Life endangered women and girls by inciting men and boys 

to rape and violence. In an era when Americans like Assistant District Attorney 
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James Wilkinson still envisioned masculinity as a wild, threatening force, and 

the meaning of masculinity was being contested, it is not surprising that the 

State wanted to ban The Sex Side of Life. Vice societies and obscenity hunters 

believed that indecency was symptomatic of the desecration of the traditional 

Victorian moral code and sought to protect children, whom they felt were most 

at risk.  

The trial allowed Ernst to showcase his knowledge of sexuality and to 

himself be a foil to the type of masculine brute the prosecution feared. It also 

provided him with the chance to curry favor with his friends in the media, whom 

he knew would pounce on the controversy. He, in turn, would influence their 

reporting and reap the benefits of favorable coverage. In the process, he moved 

the court to accept the more liberal interpretation of free speech and indirectly 

influenced the public’s assumptions about what kind of speech was acceptable, 

as well as what kind of masculinity was desirable.  

When Mary Ware Dennett first published The Sex Side of Life: An 

Explanation for Young People, the censors ignored it. A text like Dennett’s, 

which was first published in a medical journal, could still be understood as 

“private,” since it was presumably in the hands of medical experts and not the 

general public. It was not until eleven years later, after the pamphlet had 

already been distributed to thousands of readers and adopted for use by 
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churches and youth organizations such as the YMCA, that the State indicted 

Dennett for violating the federal obscenity statute.95 One of the prosecution’s 

main arguments was that Dennett’s pamphlet could improperly stimulate boys 

because it suggested that sex was intermingled with love. 

In spite of Assistant District Attorney James Wilkinson’s alarming 

predictions about the potentially violent response of an “abnormally minded boy” 

to sex education, Americans were envisioning a new model of masculinity that 

was at odds with this threatening image. Dark rooms inhabited by savage, 

animalistic men might exist, but perhaps progressive thought and education 

could shed light on such rooms. The justice system, playing catch-up with 

societal norms, was slowly ratifying progressive ideas about gender and 

sexuality that had replaced those standards. The court broke with conventions, 

and in doing so it established a new measure for evaluating sex education texts, 

effectively deflating, if not demolishing, the argument that sex education 

invariably led men and boys to rape and disease. This case, then, begins to hint 

at how and why conceptions of masculinity changed in the courts, and how 

once-private notions were presented publicly. Secondly, the case shows how, 

by exploiting the controversy generated by a profeminist text, Morris Ernst 

bolstered his own career and emerged as the preeminent censorship lawyer of 
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the era. Finally, the case demonstrates how Ernst could use controversy as part 

of his masculine script to forge a solid masculine identity and gain recognition 

as a man. 

 

Childhood and masculinity 

In the 1910s, when Mary Ware Dennett first published her sex education 

pamphlet, the dominant theory on adolescence was that sexual control was 

crucial to children’s maturation. Psychologist G. Stanley Hall, who founded the 

American Psychological Association in 1892 and published the hugely-

influential two-volume textbook, Adolescence, was pivotal in popularizing this 

perspective.96 He argued that boys were essentially savage and needed to be 

civilized. City life, especially, was full of temptation, and so self-control was 

crucial in forging solid morals.97 Fears of what Barbara Dafoe Whitehead calls 

“unruly sexual energies” were predicated on the assumption that masculinity 

was wild.98 As Allan Brandt has shown, this assumption carried into adulthood, 

and even informed the way in which early twentieth-century doctors treated their 

adult patients. “Just as education for men followed the Victorian assumption that 

men were sexually aggressive,” Brandt writes, “instruction for women focused 
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on the notion of the passionless, dutiful woman.”99 For parents who were 

steeped in such assumptions, the question left unanswered by Hall’s depiction 

of adolescence was how to impose such sexual control. That question grew in 

urgency as the increasing influence of Sigmund Freud and his disciples 

transformed notions of male childhood by suggesting that children, even from 

infancy, were inherently sexual beings. 

Members of vice societies and their supporters found this reworking of 

sexuality threatening. Vice societies had first emerged in the late nineteenth 

century in response to the changing moral landscape of the city.100 Paul   Boyer 

describes how, during that era, some transplants to city life lamented what they 

saw as a moral vacuum. “The familiar sources of guidance and support—family, 

church, close-knit community—had been left behind,” Boyer points out, and he 

suggests that vice societies grew out of concerns about the potential for social 

unrest and the related anxiety about the potential danger of so-called “street 

urchins.”101 The twentieth-century Freudian portrait of the child as a sexual 

being could only have intensified such fears. Freud’s theory that sexuality was 

organic and inborn for both women and men was similarly troubling. If sexual 

desire was innate in both women and men, then perhaps they were more 
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similar than previously thought. If so, perhaps because of such similarities, 

women could eventually participate in politics, enter the labor force, and be 

active in other traditionally masculine spheres. 

More importantly for vice societies, the Freudian take on sexuality meant 

that women, who had heretofore been depicted as passionless models of purity, 

might be as receptive to sin as men, and thus would abdicate their role as the 

domestic moral force who could rein in their husbands’ and boys’ inappropriate 

passions. Accordingly, progressives envisioned sexual education as a means to 

restrain sexual behaviors and instill sexual control rather than a tool to 

enlighten.102 In this context, it is understandable why The Sex Side of Life, 

which offered parents and their children graphic details about the human 

reproductive system and advice on sexual relations, might be interpreted as 

obscene. With her very detailed drawings of the male and female reproductive 

systems, Dennett transgressed the comfort zone of vice hunters, who worried 

that such details would stimulate young readers. In addition, if taken to its 

logical conclusion, Dennett’s pamphlet offered its young readers a picture of a 

world in which, at least in the realm of sexual love, men and women were 

equals. 

In the 1920s, as Dennett’s pamphlet was first being circulated, sexual 

education was a relatively new phenomenon. Although by 1929 The Sex Side of 
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Life had been in circulation for over a decade, towards the end of the 1920s sex 

education was by no means ubiquitous. By 1922, 46.6% of American secondary 

schools provided some type of sex education.103 It was only in the late 

nineteenth century that women’s rights and social purity proponents began to 

discuss the need for sexual education. Reformers like Lucinda Chandler, 

responding to fears about prostitution and venereal disease, stressed that 

children needed to learn about sex from parents or other respected 

authorities—or else they would learn about it elsewhere, an argument that 

Morris Ernst would later echo in his books and in the courtroom.104 The initial 

battles of these social reformers, who included religious leaders, suffragists and 

temperance advocates, targeted the more obvious and threatening signs of 

sexual immorality, such as prostitution. The Progressive era, which spawned a 

reform movement dedicated to getting government involved in social and 

economic problems, witnessed a new focus on venereal disease.105 In 1904, 

Dr. Prince Morrow published Social Diseases and Marriage, calling for a social 

hygiene movement to combat sexually transmitted diseases. He revealed, to 

the shock of contemporaries, that the incidence of venereal disease was greater 

in wives than in prostitutes. Morrow estimated that a full three-quarters of adult 

                                                 
103 Brandt 30-31. 
104 John D'Emilio and Estelle B. Freedman, Intimate Matters: A History of Sexuality in America (New 
York: Harper & Row, 1988). 155-6. See also Allan M., Brandt, No Magic Bullet: A Social History of 
Venereal Disease in the United States since 1880 (New York: Oxford University Press, 1987), and Ruth 
Rosen, The Lost Sisterhood: Prostitutes in America, 1900-1918 (1982). 



 62 

men had contracted gonorrhea. Although he traced the original source of these 

diseases to prostitutes, his point was that the wives were innocent victims. 

Brandt suggests that Morrow and other social hygienists thus “came to view 

venereal disease as a threat to the very foundations of the Victorian, child-

centered family; the susceptibility of innocent women and children seemed not 

only criminal, but treasonous.”106 

This interpretation of the family owed much to the Victorian conception of 

gender, according to which women were passive and virtuous and responsible 

for taming the animalistic passions of men. Physicians like Morrow “accepted a 

common image of women as innocent, weak and helpless”—and given that 

such progressives believed that motherhood was a woman’s primary domestic 

duty, and that physicians, as Brandt illustrates, “considered the male sexual 

drive with foreboding,” venereal disease was therefore doubly threatening.107 

Morrow’s solution was to educate the masses and to erase the stigma 

associated with venereal disease so that those who were inflicted would seek 

treatment.108 Morrow was at the forefront of medical professionals to warn that 

when it came to sexually transmitted diseases, “secrecy and privacy have been 
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placed above the interests of the public health.” 109 The efforts of physicians like 

Morrow resulted in the creation of the American Social Hygiene Association, 

which envisioned the public school system as the ideal environment to educate 

the young on the horrors of venereal disease.110  

 Before World War I, however, the public was not yet ready to discuss 

educating children about sex. While the social hygienists gained important allies 

including, most notably, the National Education Association’s endorsement in 

1912, those in league with the vice societies strongly opposed open discussion 

of sexuality in any form. This is not surprising given that vice societies were the 

fruit of nineteenth-century anxieties about city life among the rich and middle-

class.111 In fear of social uprisings, and assuming that moral decay could lead 

to such unrest, wealthy patrons like John D. Rockefeller, J.P. Morgan and 

William E. Dodge were among the successful businessmen who incorporated 

vice societies and pushed for anti-obscenity legislation. These types of laws 

often stemmed from the long-standing assumption that it was the responsibility 

                                                 
109 Prince A. Morrow, “Health Department Control of Venereal Diseases,” New York Medical Journal  94 
(1911): 130.  See also Amy L. Fairchild, James Colgrove, and Ronald Bayer, “The Myth of Exceptionalism: 
the History of Venereal Disease Reporting in the Twentieth Century. (Emerging Issues in Population 
Health: National and Global Perspectives),” Journal of Law, Medicine & Ethics 31.4 (Winter 2003): 624 
(15). 
110 Mara L. Keire, “The Vice Trust: A Reinterpretation Of The White Slavery Scare In The United States, 
1907-1917,” Journal of Social History 35.1 (Fall 2001): 5 n52. According to Keire, the American Social 
Hygiene Association was formed in 1913 when John D. Rockefeller arranged for the merger of his pet anti-
vice organization, the American Vigilance Association, and the American Federation of Social Hygiene, 
thus linking the anti-vice and social hygiene movements. See also John C. Burnham, "The Progressive Era 
Revolution in American Attitudes Toward Sex," Journal of American History 59 (March 1973): 897-898. For 
more on Rockefeller see Ron Chernow, Titan: The Life of John D. Rockefeller, Sr. (New York: Random 
House) 1998. 



 64 

of the upper class to impose appropriate forms of morality on the lower orders. 

As legal scholar Kermit Hall argues, “(t)he upper classes in colonial society 

considered it part of their moral responsibility to impose appropriate forms of 

morality on the lower orders.” As in colonial times, such laws “served as a 

handy instrument of social control.”112  

The man who came to personify the vice societies was Anthony 

Comstock, the son of a wealthy farmer and mill owner in New Canaan, 

Connecticut. After his brother died at the Civil War battle of Gettysburg, 

Comstock joined up and served for a year and a half. Once the war ended, he 

moved from job to job, seeking employment in New Canaan, Connecticut; New 

Haven, Connecticut; and finally New York City. At the age of 21 he took a job as 

a grocery clerk in New York, and here he found his calling. It was in New York 

that he saw his fellow employees trading shocking books and pictures back and 

forth. As he recalled, a friend of his was “led astray and corrupted and 

diseased” after he bought an obscene book and went to a brothel.113 Comstock 

visited the bookseller, bought a book, and then brought the police to seize the 

bookseller’s stock. He continued doing so on a small scale and published his 

findings. In 1872, the Young Men’s Christian Association (YMCA) rewarded 
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Comstock for his efforts. The YMCA’s wealthy patrons, who had themselves 

battled against saloons and obscene literature, encouraged Comstock to 

establish a new YMCA committee know as the New York Society for the 

Suppression of Vice. Comstock did so and the YMCA appointed him as its 

secretary.114 The following year, in 1873, he successfully lobbied Congress to 

push through the law that became known as the Comstock Act, which forbid the 

mailing of obscene materials.115 During the early years of the twentieth century, 

despite the policy recommendations made by Prince Morrow and other medical 

professionals, there was still widespread belief that venereal diseases were the 

wages of sin, and that it was immoral even to suggest that sexually-transmitted 

diseases were curable. Discussions of venereal disease in themselves, 

therefore, could theoretically fall under the very broad definition of obscenity 

under the Comstock Act, a fact of intimidation which hampered the social 

hygiene movement by making the topic of sexually transmitted disease continue 

to appear unseemly, if not criminal. 

World War I provided social hygienists with the evidence they needed to 

push the idea of teaching sexual education in public schools. The experience of 

soldiers during the war ultimately lent weight to the argument that children 
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should be educated about sex. Military officials were shocked by the number of 

incidents of venereal disease, which it initially attributed to wartime prostitution 

or “comfort girls.” After further study, however, the military determined that the 

overwhelming majority of cases of sexually transmitted diseases were 

contracted on the homefront, before soldiers even entered the service. The 

revelation during World War I that five out of six infected soldiers contracted 

venereal disease before the war began sent the government scurrying for a 

solution. Congress responded by creating the Division of Venereal Diseases, a 

federally-funded organization which focused on the prevention of sexually-

transmitted diseases. The idea behind the organization was to reach future 

soldiers while they were children and before they became sexually active.116 

Backed by the U.S. Public Health Service, social hygienists now anticipated 

further government support for their cause.117 

 But after World War I ended, Congress did not renew funding for the 

control of venereal disease, a decision Brandt attributes to a movement away 

from the idea that the federal government should take responsibility for 

Americans’ health.118 Congress slashed funding for the Venereal Disease 
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Division: in 1920, the agency received about $4 million; by 1926, it received less 

than $60,000.119 Though social hygienists now focused on introducing sexual 

education in public schools, the quality and depth of the information they 

provided was weak and insufficient. While much more permissive than their 

opponents in the vice societies, these reformers saw sexual instruction as little 

more than the means to eradicate, or at least help curb, sexually-transmitted 

diseases. As James H. Jones argues in his biography of sexologist Alfred C. 

Kinsey, in the early twentieth century, social hygienists who fought for sexual 

education “had no intention of teaching young people human reproduction, 

human anatomy, birth control techniques or the like.” Instead, their aim was to 

give students just enough information for them to avoid premarital sex. In the 

words of contemporary reformer Maurice Bigelow, social hygienists believed 

that information about sex and venereal disease could be taught to children 

“without the slightest consciousness on their part that what they are receiving is 

sex instruction.”120 When tied to disease prevention, complete with frightening 

pictures of the ravaging effects of venereal disease, sexual education was often 

welcomed by community leaders and politicians. Even so, the movement to 

incorporate sexual education in the classroom was still met with resistance. If 

American parents were generally receptive to the idea of educating children 
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about the dangers of venereal disease, they were nervous about the unintended 

consequences they believed might arise from providing children with too much 

information. 

Social hygienists shared these concerns. After all, their overarching goal 

was not to increase sexual liberty but rather to eliminate venereal diseases by 

instilling a sense of sexual self-control in children, a task that took on increasing 

importance as parents and reformers alike witnessed their social and cultural 

environments changing. Waves of immigration in the late nineteenth century 

brought new attitudes towards sexual morality, which many white middle-class 

Americans found threatening. Victorian ideas about what it meant to be 

“civilized” were linked to concerns about sexuality and sexual control.121 

Historian Jeffrey Moran has demonstrated that these concerns “represented the 

quest for stability and certainty in the midst of an unsettled, industrializing, 

urbanizing America.”122 With the influx of immigrants, who often embraced and 

lived by different mores, entrenched and established Americans who upheld 

traditional Victorian mores felt increasingly threatened. As John D’Emilio and 

Estelle Freedman observe in their History of Sexuality in America, “foreigners 
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became the scapegoat for the sexual anxieties of the native-born.”123 It was one 

thing to instill a code of sexual ethics in one’s own children, but what about 

foreign-born kids? After all, in urban areas, immigrants were increasingly in 

contact with native-born children. With these anxieties inflamed by the changing 

ethnic and racial makeup of the cities, some Americans believed that 

adolescents, whom they viewed as not yet fully-formed moral beings, as well as 

those adults who suffered from some spiritual weakness, might be tempted by 

the impure foreign influences entering America. For censors and vice societies, 

the answer to protecting all children, then, was to obliterate any kind of image, 

idea or activity that might thwart their attempts to foster and nourish self-control 

in young people. In actuality, the social hygiene movement “was not a plea for 

sexual liberation but a demand for sexual control, a major counterattack by late 

Victorians who were intent on holding the line against the moral chaos of the 

city.”124 By taking a hard-line approach to sexuality, in some cases scaring 

children with descriptions of the ravages of venereal disease, social hygienists 

were hoping to reach children before they became corrupted by urban 

influences, including prostitution, dancing, and the threatening sexual mores of 

newcomers. 
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Inherent in this approach was a particular assumption about masculinity 

and what it meant to be a man. As E. Anthony Rotundo illustrates, towards the 

end of the nineteenth century, the cultural script for manliness was changing, 

and middle-class American men were often torn between two different ideals 

about manliness. On the one hand, men were supposed to be “civilized,” 

meaning that they were to respect the assumed purity of women and leave their 

passions at the door. On the other hand, at the turn of the century, men and 

women were taught that the attractive male was the dangerous, savage, 

animalistic man. Male passions, which many had considered to be threatening 

earlier in the century, were valued at the century’s end.125 Cultural spokesmen 

like President Theodore Roosevelt, the psychologist James Cattell, and novelist 

Jack London would suggest, in Rotundo’s words, that “civilization had so fully 

repressed their passions that their very manhood—their independence, their 

courage, their drive for mastery—was being suffocated” and, accordingly, with 

the dawn of the twentieth century, such men lauded and upheld the animalistic 

connection with such passions.126 Rotundo classifies this response as “a male 

rebellion against the cultural standards that middle-class men of previous 
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generations had helped to sustain.”127 The key to keeping these masculine 

ideals of civilization and savagery in balance was self-control. If there was 

anything that reformers hoped would emerge from bringing sex into the 

classroom, it was sexual self-control, which would, in their estimation, keep the 

boys from becoming too animalistic and the girls from enticing the boys. 

By the time that Ernst defended Dennett, however, the savage nature of 

masculinity was no longer a foregone conclusion. Estelle B. Freedman’s study 

of the sexual psychopath phenomenon from 1920 to 1960 confirms that public 

attitudes towards masculinity no longer assumed that all men possessed an 

animal or uncontrollable nature. According to Freedman, the popular 

understanding of the sexual deviant was that he was either “inadequately 

masculine (the effeminate homosexual) or hypermasculine (the sexual 

psychopath).”128 Thus the animal nature of man had become an aberration, 

rather than the norm, and the mid-twentieth century sexual psychopath was 

now understood as “overly masculine” and was therefore a member of a small 

subgroup.  

The changing attitudes about what constituted “normal” manhood were 

part of a larger sea change in sexual mores and practices. As immigrants 

brought new ideas and behaviors to American cities which were at odds with 
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the accepted Victorian notions of decency, newspapers brought both nativist 

and romanticized images of these newcomers into the homes of Americans, 

instilling fear or pity in readers. As women slowly entered the labor market, 

there was more opportunity for social intercourse with men, particularly in the 

cities.129 The resulting conversations could be quite shocking to 

contemporaries. Christine Stansell illustrates how, on the fringes of middle-class 

society, modern men and women would openly discuss sexual matters in public 

cafes and clubs. Many of these modernist ideas, if not always accepted, would 

percolate into the larger cultural landscape. For instance, Gertrude Stein 

became world famous and a darling of the campus lecture circuit for creating 

texts which broke with traditional literary conventions. Stein was a lesbian, a 

fact she neither promoted nor hid, and her ability to gain acceptance in the 

mainstream was evidence in itself that traditional sexual conventions were also 

slowly being challenged by twentieth century pressures. Finally, during the 

1920s and 1930s, European sexologists such as Havelock Ellis and Magnus 

Hirschfield became respectable in the United States, and these professional 

analyses were joined by American studies of sexuality performed by R.L. 
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Dickinson and Katharine Bement Davis.130 In light of the increased visibility of 

women and immigrants into the workplace, a stronger feminist voice in society 

and an increasing consensus that sexuality could be understood through 

science, the social and economic bearings for the traditional male role seemed 

to be eroding.131 

The courts, however, had not yet codified these changes. Morris Ernst 

pointed out how the failure of courts to acknowledge the new attitudes towards 

sexuality led to contradictions in the law. In To the Pure, a 1928 indictment of 

censorship he co-wrote with William Seagle, Ernst illustrated how such 

contradictions could actually favor one sexual behavior by punishing another. In 

his discussion of the federal Mann Act of 1910, which forbade ”the 

transportation of women in interstate commerce for immoral purposes,” he 

pointed out that no corresponding state law existed in New York. As a result, 

while intrastate sex was acceptable, interstate sex could be a criminal act: “(I)t 

is lawful for a man to take his mistress from Brooklyn to Manhattan, or from 

Albany to New York for illicit relations, nevertheless...it is crime for the very 

same New Yorker to take his mistress for the purpose from Manhattan to Jersey 
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City.”132 Furthermore, an 1888 federal law that made “the sending of any 

obscene letter” a criminal offense created some very strange scenarios: 

 

Under the law of 1888 if a man in Brooklyn writes a love note to his 

mistress in Manhattan to come and spend Wednesday night with him 

there, he is guilty of a felony which subjects him to both five years 

imprisonment and five thousand dollars fine. But, now observe that if 

instead of sending the passionate love note, he actually visits his 

mistress in Manhattan and has sexual intercourse with her, he commits 

no crime at all since fornication is not criminal under the laws of the State 

of New York.133 

 

One supposes that such an argument could have been used to call for a federal 

law against “fornication” and, accordingly, a censor could argue that the 

problem was actually that existing laws weren’t stringent enough and should be 

extended to cover crimes like “fornication.” By 1928, Ernst had not taken a clear 

stance on the legality of different sexual activities; he had set his sights on 

obscenity laws and focused mainly on the censorship of texts. Yet, as 

demonstrated in the example given above, Ernst did not condemn such 
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behavior. Although Ernst’s ostensible intention was simply to illustrate the 

inconsistencies in the laws, the plausible extension of his argument was that the 

problem with contemporary attitudes towards sexuality stemmed not from the 

libidinous New Yorker, but rather from the federal law that attempted to regulate 

his passion. The assumption, too, was that the “mistress” was an almost inert 

object. Ernst does not reverse the scenario and suggest what might befall the 

mistress should she write a letter or visit her male lover, because the danger of 

either event occurring according to the assumptions inherent in the federal law 

is minimal. Women, in this legal representation, are unwitting victims of 

uncontrollable male lust, but what does this depiction say about men? Clearly, 

the laws Ernst cited were written with the Victorian conceptions of masculinity 

and femininity in mind; the law viewed men as predators and women as prey. 

 

Dennett’s motivation 

The Sex Side of Life was original, and menacing, because it injected 

pleasure into sexuality, and the admission that sex was pleasurable offended 

Victorian sensibilities on three counts. First, the idea of sex as enjoyable did not 

jibe with the notion of women as passionless vessels. This threw a wrench into 

the argument that women were to be confined to house and home, since it was 

presumably male passion that allowed men to do battle in the heretofore 

masculine spheres of business and politics. Second, by emphasizing that sex 
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was pleasurable, Dennett was undermining the assumption that the primary 

function of sex was procreation, thus cheapening sex and lowering it to the 

status of a nickelodeon. Third, Dennett’s pamphlet targeted children, and while 

social hygienists sought a muted level of sexual education, this approach, in the 

minds of some contemporaries, encouraged children to have sex. Like the 

social hygienists who argued for sexual instruction in the schools, Dennett wrote 

The Sex Side of Life to reach children while they were young. Unlike her 

predecessors, however, she intended to introduce, rather than erase, romance 

and passion into the lesson.  

Prior to 1918, Dennett’s professional life had been dedicated mainly to 

promoting birth control, but she became interested in sexual education when 

her eldest son became a teenager. She looked for an adequate guide to sex for 

her two boys in the New York Public Library and was disappointed with the texts 

she found. In her pamphlet’s Introduction, meant for adult parents and teachers, 

she wrote that what other sexual education texts lacked was  

 

the frank, unashamed declaration that the climax of sex emotion is an 

unsurpassed joy, something which rightly belongs to every normal 

human being, a joy to be proudly and serenely experienced. Instead 

there has been an inference that sex emotion is a thing to be ashamed 

of, that yielding to it is an indulgence which must be curbed as much as 
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possible, that all thought and understanding of it must be rigorously 

postponed, at any rate till after marriage.134 

 

Those who wished to maintain Victorian norms were using words of shame, like 

“self-abuse,” to intimidate twentieth-century Americans into clinging to 

antiquated moral standards. Dennett’s challenge of these standards, and her 

progressive claim that sex was “an unsurpassed joy,” brought her into direct 

opposition with Victorianism, and twentieth-century American Victorians 

attempted to silence her with the single word “obscene.” 

While it was her son’s entrance into puberty that directly spurred Dennett 

to write about sex for a young audience, Dennett’s divorce, and the tragedy that 

led up to it, motivated her to write about sex in this style. One can better 

understand Dennett’s focus on sexual education by looking at her personal and 

professional life in more detail. Born in 1872 to a middle-class family in 

Worcester, Massachusetts, Dennett did not fit the mold of the ideal Victorian 

upbringing. Nineteenth-century girls were to grow up as pure vessels which 

would be transplanted from their parents’ to their husband’s home. Girls would 

learn the art of domesticity from their mothers, and then would themselves 

become a domesticizing force on their husbands and children.135 In Dennett’s 

case, economic realities intruded on this Victorian model. Dennett’s father, a 
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merchant, died of cancer when Dennett was only 10. Her mother became an 

entrepreneur whose business, which entailed taking young ladies on tours of 

Europe, left Dennett and her sisters mostly in the care of aunts. Dennett 

attended a finishing school in Northampton, Massachusetts and then studied at 

the school of the Boston Museum of Fine Arts. She did not immediately follow 

the trajectory of many contemporary middle-class women, who left their parents’ 

home only to move into their husband’s house. Instead, she accepted a 

teaching position in Philadelphia at Drexel Institute and moved into her own 

apartment, which she would later share with her sister. 

While her biographer rightly suggests that Dennett was challenging 

nineteenth-century trends in search for a more independent lifestyle, as a young 

adult she was by no means a bohemian. Her fiancée was William Hartley 

Dennett, a well-connected architect who had studied with Charles Eliot Norton 

at Harvard. Although she opted for an education and career in the arts, her life 

later followed the traditional path described by historian Christine Stansell: after 

marrying, she placed his career over her own and became more helpmate than 

partner. She and her husband apparently enjoyed a happy marriage, but three 

increasingly difficult births transformed her personally and professionally. 

Dennett’s second son died when he was only three weeks old, and her health 

was seriously threatened after her third son was born. Her doctor told her that 
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another birth could kill her, but he was either unwilling or unable to provide her 

with birth control information. At this time, in 1905, it was illegal to mail 

information about birth control. Under the Comstock Act, anyone mailing 

anything deemed by the postmaster to be an “obscene, lewd, lascivious, 

indecent, filthy or vile article, matter, thing, device, or substance” could face a 

fine of up to $5000 and/or a prison sentence of up to five years. Although 

physicians who served the upper class were known to provide their wealthy 

clients not only with birth control information but birth control paraphernalia, and 

some even performed abortions, Dennett’s doctor was silent. The only 

recourse, as the Dennetts saw it, was abstinence. Mary Ware Dennett’s post-

partum condition required surgery and as she lay in bed recuperating, her 

husband increasingly enjoyed the company of the wife of a family friend. 

After recovering, as Dennett found herself spending less and less time 

with her husband, she threw herself into a cause that must have been very 

attractive to a jilted wife: the suffrage movement. Those fighting for the vote 

believed that it would put men and women on an equal footing, and given that 

the balance of power had clearly shifted in her own marriage, this idea was 

appealing to her. Her success as a writer and speaker attracted the attention of 

the movement’s leaders, who in 1910 encouraged her to move to New York City 

to take on the position of Secretary of the National American Woman Suffrage 

Association. Once in New York, she divorced her husband and obtained 
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permanent custody of her children.136 As a divorced working woman living apart 

from her children, her separation from the nineteenth-century model of woman 

and mother was complete. She befriended modernist women like Jessie Ashley, 

who is often remembered today as the wife of “Big Bill” Haywood, the leader of 

the Industrial Workers of the World (IWW). But Ashley was a passionate activist 

in her own right, and was one of the few female attorneys active in the first 

decades of the twentieth century. Ashley and fellow feminists Charlotte Perkins 

Gilman, Rose Pastor Stokes, Elizabeth Gurley Flynn and Crystal Eastman were 

among the members of the political supper club known as Heterodoxy, and 

Dennett soon began to attend the Heterodoxy meetings in Greenwich Village. 

The Heterodoxy Club was founded in 1912 to provide feminist women with a 

forum to discuss the political and personal issues of the day.137 Dennett’s close 

contact with the more extreme Heterodites, combined with the continuing 

influence of her husband, modified her views somewhat. 

Hartley Dennett’s justification for his affair was casually rooted in the free 

love philosophy of Jacob Beilhart.138 Beilhart instituted a religion he called 

“Universal Life,” which he based on his conviction that he was a faith healer, 
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and which aimed to attain what he called “the Fruit of the Universal Spirit.”139 

He created a utopian colony outside of Lisbon, Ohio and attracted spiritualists 

and others to build a farming community with him. After rumors of “free love” 

and some legal challenges arose in Ohio, Beilhart transplanted the colony to 

Ingleside, Illinois around 1904. The publicity surrounding the colony, along with 

Beilhart’s own writings, carried his philosophy cross country, and men and 

women like Hartley and Mary who felt shackled by conventional gender 

stereotypes and expectations found something appealing in Beilhart’s dictums: 

 

Beilhart refers to himself as the "masculine nature that lives in 

the feminine nature that she may become free." Through the 

seer and lover a woman was set loose and became free to explore 

her "spirit voice" and to bear spirit fruit. That masculine appeal 

of Beilhart's earned for the colony the title "free love," though he 

protested that it meant nothing more than the epigram that 

adorned one issue of Elbert Hubbard's The Philistine: "I believe 

that love should be free, which is not saying that I believe in 

free love." However, the scandals in Ohio and the sensational 

accounts in the Chicago newspaper lent credence to the view that 
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free love was practiced at Spirit Fruit.140 

 

Hartley and his girlfriend, who still remained married to a Dennett family friend, 

were inspired by a Wellesley, Massachusetts utopian colony opened by a 

member of the Spirit Fruit Society. Hartley eagerly shared with Mary his exciting 

new views about the need to eliminate boundaries of love and to adhere to the 

ideal of free choice.141 Mary Ware Dennett’s biographer suggests that, despite 

her anger at her husband for his affair, she continued to love him throughout her 

life. The point is important because she came to agree with some of the same 

arguments he and the Heterodites made about love, relationships and marriage 

that he invoked to justify his decision to desert her. These ideas, in turn, would 

inform The Sex Side of Life. 

After working in the suffrage movement, Dennett turned her attention to 

birth control, a cause which, given her own tragic experience with birth, was 

highly personal for her. In 1915, together with Ashley and Clara Gruening 

Stillman, she formed the National Birth Control League (NBCL), the first national 

birth control organization in the United States.142 It was in this role that she first 

clashed with the provisions of the Comstock Act. The 1873 law prohibited the 

mailing of a wide range of “obscene, lewd, or lascivious” items, including “any 
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article or thing designed or intended for the prevention of conception.”143 The 

law effectively stifled Dennett and her colleagues, who had to respond to 

constant requests for birth control information with a form letter stating that the 

law prohibited the clinic from distributing such information. In 1918 she became 

the executive secretary of the NBCL, and exploited World War I fears and 

prejudices about immigration to sell the idea of birth control. “Birth control,” one 

NBCL advertisement claimed, “means race conservation. It means having 

children as they are wanted and can be cared for.”144 Dennett saw that the 

Comstock Act was the major obstacle to circulating birth control information, 

and she became obsessed with a quixotic, one-woman campaign to change the 

law. After NBCL attempts to change New York law failed, Dennett decided to try 

to change the federal obscenity statute instead. She resigned from the NBCL 

and founded the Voluntary Parenthood League in 1919. Her main goal was 

simple: to amend the law to repeal the phrase “prevention of contraception.” 

She personally lobbied members of Congress, and found that many 

Congressmen personally supported her cause but were unwilling to publicly 

take action. Frustrated, she began to attack members in letters, even resorting 

to name-calling. This was an era in which the active image of man was 
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predicated on a passive role for women, and those women who did not adhere 

to cultural expectations could quickly lose any political capital they possessed.  

Perhaps mindful of her own relationship with her husband—if she and 

Hartley had envisioned sex differently, and if they had known about birth 

control, would they have had a more secure relationship?—and with a view to 

shielding her sons from misconceptions about sex, she wrote down the facts of 

life, including her own drawings of male and female sexual organs. Dennett had 

studied art and her depictions of genitalia were clear, accurate and quite 

detailed. After previewing the pamphlet with her eldest son, she was satisfied 

with her work and distributed copies to friends. Encouraged by their response, 

she submitted it to the Medical Review of Reviews, which published it in 1918. 

Why did it take the Post Office over a decade to indict Dennett for mailing 

The Sex Side of Life? Some of that delay between initial publication and 

indictment can be attributed to audience. Within the pages of the Medical 

Review of Reviews, it was a scholarly publication and, accordingly, was 

deemed to be in professional hands and out of the public domain. But Dennett 

and others distributed the pamphlet to parents, and when demand increased, 

she began to sell the pamphlet. While there was little chance that an adolescent 

was reading the Medical Review of Reviews, once the pamphlet was being 

distributed by the YMCA and church groups, it was on the public radar. 
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Additionally, association with “radical” causes, such as the suffragette 

movement and birth control, would not have endeared her to the government. 

As Richard Polenberg demonstrates in Fighting Faiths, during this era, radicals 

and activists who couldn’t be arrested for their political activities were frequently 

brought to trial on obscenity charges.145 Ernst himself pointed this out in To the 

Pure. Because sexuality seemed so threatening, Ernst argued, activists who 

publicly denounced government policies were more vulnerable to prosecution if 

they spoke openly or embraced radical sexual ideals. In other words, a sexual 

radical was assumed to also be a political, economic and religious radical (or 

vice-versa). “The man who publicly upholds birth control, the single standard, 

free love, compassionate marriage, easy divorce, and legitimization is a man 

prone to play with subversive ideas on private property, to be attracted by 

criminal syndicalism...” Ernst wrote. “When such an individual is attacked under 

the sex censorship, it is assumed that no very great tenderness for his rights 

need be shown.”146 Thus, while Ernst felt that Comstock and his disciples were 

contemptible, his larger complaint was with the legal system, which rewarded 

vice societies with prosecutions and fines, and the government itself, which 

sanctioned the censors’ cause. 
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In addition, Dennett had pointedly irritated government officials on at 

least two occasions. First, prior to publishing the pamphlet, in her attempt to 

amend the Comstock Act she had stepped on some toes. Frustrated in her 

attempts to persuade congressmen to support her bill to exempt contraceptives 

from the obscenity clause, she resorted to ultimatums. Dennett circulated a 

letter in which she threatened that if her bill did not come up for action, 

Congressmen would be “held responsible,” and that she would expose their 

“cowardice.” Her empty threat—“Would this sort of public attention be your 

preference?”—could not have endeared her to the men on Capital Hill.147 From 

today’s perspective, her antagonistic response might seem brave and 

praiseworthy, but at a time that male authority dominated Washington politics 

and when it was by no means clear that a modification of the obscenity clause 

held popular support, Dennett’s aggressive approach was self-defeating. 

Second, in her effort to have her pamphlet freed from the obscenity clause, she 

baited postal officials. After a 1920 obscenity ruling forbade her from mailing the 

pamphlet with second class postage, she demanded information on the ruling. 

When officials failed to respond with the details she requested, she insulted the 

Post Office. In a 1922 article she wrote for the Birth Control Herald, she insisted 

that the government could not enforce obscenity laws and that the Postmaster 

General and the Department of Justice employees were thus “unfaithful and 
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inefficient public servants.”148 Dennett’s biographer sees a correlation between 

this taunt and the Postmaster General’s subsequent decision to ban The Sex 

Side of Life. While there is no direct evidence that these activities resulted in her 

indictment, they certainly made some powerful men wary of her. Some 

congressmen must have associated Dennett with what many considered the 

wacky, extreme free love proponents like Beilhart and Dennett’s own husband. 

Since it later emerged that she was indicted by the complaint of a male 

government employee posing as a woman—that she was ensnared, if not 

technically entrapped, by the government—it is at least worth remembering that 

in earlier years she was a woman who made waves, and perhaps enemies, in 

her aggressive and combative interactions with male authorities. 

 

Ernst represents sex and education 

Whatever its origin, Morris Ernst was personally delighted by the 

indictment. Ernst and Dennett had first met in his capacity as co-general 

counsel for the ACLU. During a birth control campaign, before The Sex Side of 

Life had been seized, Ernst had suggested that she use the pamphlet for a test 

case. Having already become convinced of the importance of publicity in 

winning controversial obscenity cases, he warned Dennett that the success of 

the case would require intense media scrutiny. She initially resisted; according 
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to her biographer, Constance Chen, Dennett had never recovered from the very 

public airing of her divorce. When she eventually decided to accept Ernst’s offer 

to use the pamphlet for a test case on censorship, Ernst had rescinded that 

offer, since he believed that Dennett was not fully committed to the legal 

defense of her text. But the indictment erased all doubts for both lawyer and 

defendant. For Ernst, in fact, this case was a dream come true. If he won, he 

would liberate sexual education and also make a name for himself. It was also 

an opportunity to argue against what he viewed as an outdated and ignorant 

moral code. Ernst frequently denigrated Victorianism and lamented the fact that 

influential twentieth-century Americans seemed to be living in a nineteenth-

century world.149 To achieve his goal of disabling the Victorian grasp on society, 

Ernst acted as a bridge between activists, like Dennett, who exploded the 

Victorian conception of sexuality; and judges and juries, who felt threatened by 

this rejection of existing moral standards. As a man, Ernst was able to bring a 

female activist into the courtroom and eventually legitimize her feminist agenda. 

In his 1940 recollection of the Sex Side of Life trial, Ernst recalled that the 

censors’ objection was that Dennett 

 

...had advocated the dissemination of basic biologic facts, and had dared 

to assert that physical love might be not only noble and beautiful but 
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pleasurable. She had expressed the hope that birth control would some 

day be legally recognized. She had suggested that venereal diseases 

were curable, and that masturbation would not necessarily consign an 

adolescent to eternal damnation.150 

 

The government painted such assertions as obscene. Although the prosecution 

initially had prepared to argue two points, namely, that Dennett had mailed a 

pamphlet and that this pamphlet was obscene, Dennett had already freely 

admitted to mailing out The Sex Side of Life, and so the prosecution’s only task 

was to persuade a jury that the ideas contained within the pamphlet fell under 

the federal definition of obscenity.   

Ernst immediately took the case to the media, working though the 

numerous friends he had cultivated in the literary and journalism community. 

These included his childhood friend Heywood Broun, who had co-written a 

biography critical of Anthony Comstock. Broun, whom the New York Times 

called “one of the most widely read newspaper columnists in America” was also 

the President of the American Newspaper Guild, and wielded considerable 

influence in media circles.151 Another friend was Freda Kirchwey, the editor of 

the left-leaning periodical The Nation, which Ernst represented and to which he 
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contributed articles. Though Ernst was doing well for his client by publicizing her 

cause, it is clear that he was also promoting his own reputation. As John Balz 

has written, “Ernst, always posturing for posterity, loved to see his name in 

print.”152 

Fortunately for both attorney and client, Ernst’s performance would 

resonate with the public. Early on, United States v. Dennett revealed the stark 

contrast between the government’s pessimistic model of masculinity in crisis 

and Ernst’s optimistic portrait of men and women released from the bonds of 

ignorance. In January, 1929, as he attempted to have the obscenity charges 

dismissed, Ernst made a case not just for The Sex Side of Life, but for the 

importance of sex education in general.153 Children, he told the judge, would 

eventually learn about sexuality, and “it is far preferable to have them get the 

material in a intelligent, clean way than to pick it up from somebody whispering 

a dirty four-letter Anglo-Saxon word.”154 He portrayed sexual education as a 

right for adolescents and adults. In closing, he told the judge, “If this pamphlet is 

obscene then life itself is obscene.”155 
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Ernst drew upon the words and actions of accepted institutions to argue 

his points. The federal government itself, he pointed out, had issued numerous 

educational pamphlets, “many of which are as frank in detail, and as specific as 

to terms” as Dennett’s.156 He cited one such government pamphlet entitled 

Healthy Manhood, which did, indeed, mention masturbation, and which 

reassured readers that “while the practice of masturbation is sexually 

weakening and morally debasing and while the boy who refrains from the habit 

makes the better man in maturity, the evil effects of masturbation should not be 

exaggerated.”157 Nonetheless, the government’s pamphlet did recycle myths 

about masculinity in general and masturbation specifically: 

  

Every young man should understand that from a biological standpoint, 

from the age of 12 to 21 the body of the boy is being made into the man, 

and that nature has no large amount of vital energy that may be safely 

wasted in excesses of any kind during the adolescent period, for all the 

forces of the body are needed for rebuilding. Sexual excesses 

particularly during that period are certain to be followed by a dwarfing or 
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stunting effect on the mental and physical development of the man. Self-

control is necessary.158 

 

As a short man who had been made painfully aware of his inability to fulfill the 

idealized image of the tall, strong man that dominated his youth, this passage 

may have had special meaning for Ernst. He knew from his pre-trial research 

into sexual education that the government was perpetuating myths, and as 

media coverage of the trial brought him increased attention and recognition, he 

must have believed that his height was not a true indication of real manliness. 

Another title that Ernst submitted into evidence was the pamphlet 

Manpower, which similarly associated masculinity with a beefy ruggedness with 

which Ernst could not relate. Manpower, issued in the 1920s by the United 

States Public Health Service, allows a glimpse into the mentality of those who 

found Dennett’s pamphlet objectionable. The cover of Manpower has a drawing 

of a burly, rugged white man who wears outdoorsy hiking clothes; he is 

pursuing just the kind of healthy physical outdoor activity that the pamphlet 

claims is necessary to maintain one’s sexual self-control. The man seems to 

have just conquered a mountain, and as he rolls up the sleeve of his right arm, 

his left arm in a fist, he seems to be seeking his next conquest (which, readers 

were led to believe, was assuredly not of a sexual nature). This image of the 
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burly, athletic man was precisely the type of image Ernst could not personally 

embody. But as the Victorian ideal of sexual self-control lost its appeal, Ernst’s 

association with modern female sexuality would enable him to craft a masculine 

script that offered an alternative to the physically imposing, but sexually 

ignorant, Manpower model. 

Manpower was ultimately useful to Ernst because it did state, like 

Dennett’s own pamphlet, that “masturbation...does not produce the terrible 

effects some persons say it does.”159 But many of the ideas about sex that 

arose in the government’s pamphlet were in conflict with Dennett’s and Ernst’s 

positions. For example, while Manpower did tell its readers that “self abuse” 

would not produce terrible effects, the pamphlet also left little doubt that 

masturbation was wrong and shameful. According to Manpower, “If a man uses 

his reason, stops and thinks, he knows that he must either indulge his sex 

appetite or control it. For an unmarried man indulgence means self-abuse or 

prostitution, both of which endanger his health and rob him of his self-

respect.”160 Masturbation is thus likened to prostitution, and “prostitution,” which 

the pamphlet implies is intercourse with any woman other than one’s wife, 
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inevitably leads to venereal disease.161 Clearly, Manpower saw no alternative to 

married sexual relations. In addition, the government’s pamphlet suggested that 

men who do not control their sexual urges before marriage threaten their own 

manpower. “The man needs the full power of his will to keep his sex desires 

from leading him into practices that weaken and destroy himself and others,” 

the government warned.162 

While Ernst clearly understood the causes of tensions between censors 

and educators, and could accurately gauge the pulse of the public, his greatest 

strength in the Sex Side of Life case lay in his ability to translate the feminist 

ideas of his client into a language palatable to both judge and jury. In To the 

Pure he foreshadows his strategy in United States v. Dennett when he declares 

that, in fact, the government is not truly concerned with indecency per se: 

 

Our first clue out of the labyrinth is to realize that the State has no 

concern with the crime of obscenity as a literary problem. The State as a 

political agent is not primarily interested in literature, and literary purity is 

not in itself its first solicitude....Politically, the safety of the State is the 

first rule of its existence.163 
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Why did government concern itself with morals? For his explanation, Ernst 

pointed to Darwinism, materialism and the secularization of society. “With the 

religious test of life undermined,” he wrote, “the Victorian world set out upon a 

quest for a secular system of ethics, and discovered its basis naturally in sex. 

With the powers of the state also limited, the family was of peculiar importance 

as a medium through which to bind the conscience of the individual, and the 

deep loyalties of the family become paramount.”164 The argument followed that, 

since the legitimacy of government seemed to rest in large part on the 

legitimacy of the family, and since obscenity seemed to lead its victims astray 

from family morals, therefore obscene materials threatened the very bedrock of 

ethics upon which the government rested. The issue was safety. This was the 

assumption upon which rested Ernst’s case. He would argue that, far from 

threatening the welfare of the society, Dennett’s text actually contributed to the 

health and welfare of citizens. 

He would initially have to make this argument in isolation, without the 

benefit of any concrete evidence that showed the way in which the pamphlet 

was actually being used. The prosecution won the first round by convincing the 

judge to stifle Ernst’s witnesses, who would have indicated how and where the 

pamphlet was distributed. In his argument at the trial, Ernst tried to chip away at 
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the assumptions that lay beneath the word “obscene.” Since the 1929 

understanding of “obscene” was that it described a violation of community 

standards, Ernst attempted to demonstrate that The Sex Side of Life had been 

ordered by and sent to upstanding community institutions. Given that the 

YMCA, the YWCA, numerous churches and the Union Theological Seminary 

had helped distribute 30,000 of Dennett’s pamphlets during the previous 11 

years, to condemn her pamphlet was to condemn each of those institutions.165    

 Ernst’s attempt to include this institutional evidence was roundly rejected 

by the judge, who agreed with the prosecution’s objection that the question of 

the distribution of the pamphlets was irrelevant.166 This ruling effectively tied 

Ernst’s hands. He was unable to call witnesses or submit supporting documents 

from the YMCA, from churches, or from distinguished public figures like the 

philosopher John Dewey or the sexologist Havelock Ellis. Unable to weigh such 

evidence, on April 23, 1929, the jury found Dennett guilty of sending obscene 

material through the mail. 

Meanwhile, Ernst and the American Civil Liberties Union staged a protest 

and generated media outrage over the indictment. The public outcry over the 

verdict encouraged an appeal. As noted, major popular periodicals wrote 

sympathetically about Dennett. The ACLU, for whom Ernst now worked as 

general counsel, sponsored a Defense Committee for Dennett and held a rally 
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at the New York City Town Hall on May 22, 1929. Their cause was further 

boosted on May 26, 1929, when reporters from the New York Telegram 

revealed that the prosecution had fabricated some key points in its story.167 

Most importantly, the newspaper discovered that “Miss Miles,” the Virginia 

woman who purportedly received Dennett’s pamphlet in the first place, did not 

exist. “Miss Miles,” in fact, was a postal agent—and a man. 

On appeal, the court threw out the indictment and codified a new 

approach to evaluating so-called obscene texts. With the favorable publicity, 

new evidence, and expanded resources, Dennett won her appeal on March 3, 

1930. One of Ernst’s key arguments in that appeal explicitly referred to 

Victorianism. Ernst cited the precedent of the 1913 ruling by Judge Learned 

Hand in United States v. Kennerley, in which Judge Hand had dismissed the 

earlier obscenity precedent from Queen v. Hicklin, an 1868 British case. Hand’s 

1913 decision stated that the Hicklin rule, which judged obscenity on the basis 

of its ability “to deprave and corrupt those whose minds are open to such 

immoral influences,”168 did not seem appropriate for the present-day 

understanding of morality, “however consonant it may be with Victorian 
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morals...”169 It was a wise legal precedent to cite, as Learned Hand’s cousin, 

Judge Augustus Hand, sat on the court of appeals for Dennett’s case. Augustus 

Hand agreed with Ernst’s argument, and the court of appeals decided that the 

case should never have gone to trial in the first place since the pamphlet was 

not obscene.170 Ernst had successfully applied his understanding of 

Victorianism to his argument and persuaded the courts that the moral standards 

of the nineteenth century should not necessarily govern the twentieth century. 

 

Conclusion 

In Dennett, Ernst had not only liberated sexual education, he had sucked 

a certain amount of energy out of the Comstock Act. Prosecutors would now 

have to deal with the issue of context in obscenity cases.171 Moreover, Victorian 

attitudes towards sex were dealt a blow. While the court did not take a position 

on whether masturbation was sinful or whether venereal disease really was 

curable, it did decide that such claims did not constitute obscenity. Dennett’s 

pamphlet would continue to inform young readers that venereal disease could 

be cured, that masturbation was not sinful, and that the sexual act was a joyous 

part of life. 
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 Ernst’s successful appeal of the case was also an important step 

towards knocking out the legal manifestations of Victorian moral standards. 

According to Ernst himself, the benefits of the Dennett decision were that, 

“(f)rom this time on, honorable education of children had a chance. Parents 

could be informed; teachers were released from ancient legal fears (although 

not necessarily social fears) that sex was dirty and unmentionable.”172 In this 

sense, light was shed on Wilkinson’s “darkened room.” Sexual education, in 

other words, had gained some legal protection. It is true that the transformation 

from “unmentionable” to “honorable” did not occur as quickly as Ernst’s 

comments proclaim; it is also true that non-monogamous, non-heterosexual, 

non-traditional relationships would be considered “dirty and unmentionable” for 

decades to come. But by 1940, Ernst could portray the Dennett appeal not only 

as a victory for free speech, but also as a victory for “sexual enlightenment.”173 

Clearly, Ernst saw the need to push for more than just the technical freedom to 

mail sexual content from one state to another. Still, the Dennett case points to 

the fact that the law was gradually beginning to recognize the primacy of 

sexuality and the fact that long-held assumptions about masculinity and the 

nature of gender identity were slowly being recast. 

 Finally, the case was vindication of Ernst’s masculine script. He had 

tested his script by presenting himself as a defender of a new kind of 
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masculinity, supporting a text that itself assumed that manliness was not 

necessarily synonymous with savagery. He had also defeated the 

government—not only the prosecution, but the agencies which had published 

pamphlets that had propagated myths and inaccuracies about sexuality, 

masturbation and even gender. As I demonstrate in Chapter Three, Ernst’s 

strategy of using the media and, later, numerous books, to promote his 

knowledge of sexuality and his ability to oppose an authority that was out of 

touch with modern society would also prove effective when tackling the 

sensitive issue of female masculinity.  
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Chapter Three:  Promoting (Female) Masculinity 

If Stephen were a man and not a woman, the book would be merely a 
rather over-sentimental bit of Victorian romanticism.  

-Morris Ernst, 1929. 

  

In the next test of his masculine script, Ernst had the opportunity to apply a 

critical assumption of that script—namely, that masculinity was fluid—during an 

actual trial. Of all the texts Ernst had to defend against obscenity charges, 

Radclyffe Hall's novel, The Well of Loneliness, was arguably the least graphic. 

Hall’s novel contains no words that could be labeled as “profanity,” even by 

contemporary standards; there are no explicit depictions of sexual acts and no 

descriptions of sexual anatomy. Yet the fact that Hall’s narrator was a lesbian 

had caused a stir in England, where the book remained banned until 1949. 

Hoping that controversy would stimulate sales, Hall’s American publishers, 

Covici-Freide, tapped Ernst to defend her novel before it had even been 

published in the U.S. Part of Ernst’s strategy was to argue that if one were to 

replace the female narrator with a male one, then no censor would have looked 

twice at the novel. Given that the narrator calls herself Stephen, this was an 

especially effective tactic, for judge and jury apparently made that substitution 

rather easily. It also helped Ernst that Radclyffe Hall went by the nickname 
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“John,” kept her hair short and dressed in masculine attire. Ernst’s strategy, and 

the fact that he won the case in part by focusing on a rearrangement of gender 

identity, suggests that at least for a moment during the late 1920s, conceptions 

of masculine identity were in flux and the lines separating male and female 

identity were not quite so prominent. 

Hall’s novel has become increasingly important to scholars who study 

gender. The novel is still taught in universities, and numerous scholars have 

written on Hall, on The Well of Loneliness, on the trials over the novel and, most 

recently, on her embodiment of female masculinity. Most of these texts analyze 

Hall’s identity as a lesbian and examine what her novel reveals about 

homosexuality, then and now. Though this chapter will touch upon these issues, 

my main focus here is what female masculinity meant for Morris Ernst at a time 

when that term had not yet been coined. Ernst was able to play with the idea of 

gender fluidity in part because he tried to make himself an expert on 

homosexuality, and in part because he had some sense of what it was like to 

exist outside the dominant or mainstream conception of masculinity. This 

chapter thus examines the Well of Loneliness case in terms of gender with a 

view to understanding how conceptions of gender were changing in 1929, and 

how Ernst used Hall’s masculinity as part of his own masculine script. In the 

process of defending Hall’s novel, then, Ernst ultimately helped to codify a new, 

more fluid conception of masculinity.  
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Female masculinity in the early twentieth century 

In order to make sense of the changing conceptions of female 

masculinity during these years, in this section I offer an overview of female 

masculinity, how it is understood today, and what it seemed to signify in the 

years leading up to the Well of Loneliness case. Judith Halberstam, who has 

written extensively on the subject, suggests that masculinity is not necessarily a 

male construction, and that masculinity is not limited to male bodies. As Claudia 

Breger explains, Halberstam’s overarching concern is to advance the premise 

that masculinities are not limited to white, middle-class males and to move 

beyond the binary classification of gender.174 Halberstam has thus argued that 

female masculinity entails the enactment by women of the same masculine 

scripts as men.175 She distinguishes between dominant or “heroic” 

masculinities, meaning those masculinities which are extolled, celebrated and 

rewarded by society, and “alternative” masculinities, such as female 

masculinities.176 Halberstam’s claim is that female masculinities have 

historically served as a frame of reference for the more dominant forms of 

masculinity. That is, “female masculinities are framed as the rejected scraps of 
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dominant masculinity in order that male masculinity may appear to be the real 

thing.”177 Halberstam’s point here is that modern female masculinity is a 

conceived as a negative contrast to “real” masculinity; female masculinity, one 

might say, makes other men seem more manly.  

Surprisingly, during the first years of the twentieth century, men did not 

automatically reject female masculinity. As Laura Doan’s analysis of women’s 

attire in Britain demonstrates, during these years, and up until the time of 

Radclyffe Hall’s American trial, many women embraced a clearly masculine 

fashion.178 Even more interesting, women who sported short hair, and boyish or 

mannish clothing were not identified with lesbianism, as they would be in the 

coming decades. Doan’s study of fashions in the 1920s illustrates how women’s 

so-called “mannish” attire, short-cropped hair and “manly strides” were simply 

accepted as the feminine style of the era since “(t)he meaning of clothing in the 

decade after World War I, a time of unprecedented cultural confusion over 

gender and sexual identity, was a good deal more fluid than fixed.”179 It was not 

until after 1928—the year of the British trial of Radclyffe Hall—that women 

began to return to the “feminine look” as a means “to assert their identity and 
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individuality.”180 In the interim, women found it fun to dress and act like a man, 

and this behavior was by no means the exclusive domain of lesbians. While 

male cross-dressing never enjoyed the same acceptance, women’s 

experimentations with masculine traits in the 1920s may have caused some 

men to at least call into question their assumptions about what constituted 

“masculine” and “feminine” identity. 

Doan’s findings, which hint at a slightly more permissive environment for 

lesbians in the first decades of the twentieth century, jibe with George 

Chauncey’s groundbreaking analysis of male homosexuality in New York during 

the same era. Chauncey found that prior to the 1930s, there were actually fewer 

cultural constraints on gays and lesbians then the decades that followed.181 No 

one could mistake either Doan’s or Chauncey’s analyses as evidence that 

homosexuality was accepted; but what is interesting for our analysis here is the 

fact that at the very moment that Morris Ernst defended Radclyffe Hall, gay 

culture was on the cusp of being restricted and punished with far greater force 

than in preceding years. 

This sea-change towards female masculinity, on the one hand, and 

lesbianism, on the other, did not occur overnight. In the United States, as the 

right to vote seemed in reach, women who opted for the masculine look were 
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appreciated less and ridiculed more frequently. In fact, anti-suffragettes 

increasingly identified politically-active women with masculinity. Laura L. 

Behling’s analysis of the American masculine woman during these years 

illustrates that the disparagement of so-called mannish women was a result of 

the fact that those women were associated with the suffragette movement—and 

not because they identified themselves as lesbian (or, as contemporaries would 

have it, “inverts”). From the late nineteenth-century until the mid-1930s, female 

masculinity actually seemed to be detached from sexuality. The real possibility 

of social and political independence for women, writes Behling, “was translated 

by a fearful society, in American literature and the popular press, into a 

movement of women whose assumption of the prerogative to vote was 

perceived to have altered them into ‘masculine women’ and female sexual 

inverts”:182 

 

In the Progressive and modern eras, when the difference between sex 

and gender was not as carefully defined as it is now, a seemingly 

paradoxical figure developed. Labeled a woman because of her female 

sex, she also was considered masculine because she dared to take on 
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some of the behaviors of men--wearing bloomers, smoking, drinking, 

and, as this study emphasizes, demanding political enfranchisement.183 

 

Though not all women who sought the vote were labeled as “masculine,” 

Behling’s analysis suggests that for many of their contemporaries, at least, 

female masculinity during the early twentieth-century depended mainly on a 

woman’s political activism, and not on her sexual partner.  

 While my focus is male and female masculinity, and not sexual 

orientation, given that the novel was challenged because it was read as a 

lesbian novel, it will be helpful to explore the relationship between 

homosexuality and gender at this time. According to Ernst’s and Hall’s 

contemporaries in the early twentieth-century, when it came to gender, people 

essentially fell under two categories: heterosexual or not heterosexual. One of 

the reasons the idea of malleable and fluid gender identity is today so attractive 

to scholars is that it eliminates that “either/or” binary construction of gender and 

moves away from the idea of normal and abnormal identity. At the turn of the 

twentieth-century, however, homosexuality was subsumed under the category 

of “inversion,” and not all inverts were necessarily considered to desire their 

own sex. Inversion, as George Chauncey explains, grew out of the analysis of 

sexologists Richard von Krafft-Ebing and Havelock Ellis, two writers who 
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directly influenced Hall’s novel.184 Though Heike Baur argues that Krafft-Ebing’s 

Psychopathia Sexualis owed its popularity among contemporary readers to the 

fact that it offered, in her words, “sexual kicks” – that is, that it was read for its 

eroticism—Krafft-Ebing was also noteworthy for presenting a relatively tolerant 

view of homosexuality.185 In his analysis of turn-of-the-century medical journals 

on inversion, Chauncey rightfully warns this specialized discourse is not 

necessarily a true barometer of popular contemporary attitudes towards gender 

or sexuality.186 Still, in the case of Radclyffe Hall, the names Ellis and Krafft-

Ebing pop up repeatedly: Hall persuaded Ellis to write the preface to The Well 

of Loneliness, and several scholars have pointed to Krafft-Ebing’s influence on 

Hall’s construction of Stephen Gordon, her female protagonist in the novel. 

Moreover, after Stephen’s father dies, we discover with Stephen that her father 

had been reading and annotating Krafft-Ebing as a means of understanding his 

daughter. Like Stephen’s father, Ernst also did his homework by reading their 

contemporary theories about inversion and lesbianism; those readings may 

have ultimately persuaded him of the fluidity of gender. 
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Marguerite Radclyffe-Hall, “John,” Stephen Gordon and Gender Fluidity 

Radclyffe Hall preferred to be known as “John,” and her very existence 

might have hinted to contemporaries like Ernst that gender was not necessarily 

immutable. Hall was, after all, celebrated in the media for her masculine 

features and attire. She was also quite open about her sexuality and had been 

from the time her father died and left her a considerable trust fund. Born 

Marguerite Radclyffe-Hall in England in 1880, she was the product of a loveless 

marriage between a British man and an American widow, and she barely knew 

her father, who had separated from her mother when Hall was only three years 

old. The separation occurred after Hall’s father, who was known for his 

indiscretions, contracted a venereal disease and gave it to his wife. After her 

parents separated, Hall’s mother aggressively pursued a settlement, but Hall’s 

father stymied her by stipulating that almost all of his inheritance would go to 

their daughter. Radclyffe Hall professed hatred for her mother, whom she 

believed had never loved her. After Radclyffe’s father contracted tuberculosis 

and died in 1901, and she inherited his estate, she literally controlled her 

mother. Suddenly independent at the age of twenty-one, she felt confident 

enough to cut her hair short, call herself “John” and style herself as a hip British 
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man. In the 1920s, encouraged by her partner, Una Troubridge, she began to 

write. 

 Before writing The Well of Loneliness, Hall had already enjoyed 

considerable critical acclaim and commercial success as a writer. Her career 

took off in 1924 when her first novel, The Forge was accepted. With a publisher, 

a literary agent, and a sizeable inheritance from her father, she had sufficient 

resources to consider herself a professional author. Each successive novel 

garnered more critical and popular success. In 1926, fresh off of a triumphant 

celebration of her prior novel, Adam’s Breed, which won the prestigious James 

Tait Black prize award as the best literary novel of the year, Hall conceived of a 

novel in which the narrator, while named Stephen, would have a romantic 

relationship with a woman.  

The Well of Loneliness, her fifth novel, immediately became notorious in 

England. While other novels incorporated details from her life as a lesbian, only 

The Well of Loneliness presented a clear, unambiguous depiction of gay life. 

The novel begins with Sir Phillip Gordon and his American-born wife, Anna, 

both of whom sorely want to have a son—so much so that as soon as they 

learn that Anna is pregnant, they settle on the name “Stephen” for their child. 

When Anna gives birth, the parents are disappointed with a daughter rather 

than a son, yet the father insists on naming the daughter as planned. Stephen 

Gordon thus grows up with a boy’s name and embraces masculine activities, 
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such as hunting on horseback and fencing. Like Radclyffe Hall, Stephen Gordon 

is loved by her father but not by her mother, who feels nothing for her strange 

daughter. As Stephen matures, she realizes she is different, and even attempts 

to woo a married woman, but it is not until Stephen enlists in the war effort as 

an ambulance driver that she finds Mary, her true love. Like Hall, Stephen has 

the financial resources to dedicate herself to writing and becomes a celebrated 

author. The novel concludes in Paris, a city that Stephen finds more tolerant of 

homosexuality. Even so, Stephen knows that she will never be accepted as an 

“invert,” and she is especially bitter about her mother’s coldness and her refusal 

to recognize Mary as Stephen’s partner. Because Stephen loves Mary and 

cannot stand seeing her exposed to such cruelty, Stephen distances herself 

from her lover. At the end of the story, Stephen Gordon assumes the role of a 

martyr, nudges Mary into the arms of a male friend and, now alone, prays to 

God to look after the inverts.  

 Hall’s novel was an immediate hit with the British, earning her accolades 

and positive reviews. The mood changed, however, when Sunday Express 

editor James Douglas wrote a five-column harangue against The Well of 

Loneliness. In the editorial, Douglas proclaimed that, due to its theme, the book 

was “moral poison” and that Hall’s talent as a writer made her book even more 

dangerous, since “the adroitness and cleverness of the book intensifies its 

moral danger....we must banish their propaganda from our bookshops and 
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libraries.”187 Douglas warned that the “flamboyant notoriety” of the “decadent 

apostles of the most hideous and most loathsome vices” were leading to a 

“pestilence” that wrecked young lives and defiled young souls.188 In case his 

opposition to Hall and her novel was not yet clear, Douglas insisted, “I would 

rather give a healthy boy or a healthy girl a phial of prussic acid than this novel. 

Poison kills the body, but moral poison kills the soul.”189 The government 

followed suit, the book was challenged, and Hall was dragged into court to 

defend her work. Ultimately, her British publisher, Jonathan Cape, voluntarily 

withdrew the novel and the British government proclaimed it obscene. As a 

result, the Well of Loneliness would not be legally sold in England until 1949, 

even as it was published freely in the United States.190 

 One crucial element in the attack and censorship of Hall and her work, as 

suggested by Douglas’s use of the word “flamboyant,” is the subtle suggestion 

that displays of lesbianism—which really amounted to displays of female 

masculinity—were themselves dangerous. In both the British and American 

trials of the Well of Loneliness, the prosecution employed what Nancy J. Knauer 

has called “the contagion model” by arguing that Hall’s novel would somehow 
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recruit young innocents into lesbianism.191 Since the novel contains no graphic 

descriptions of sexual relationships whatsoever, it follows that Douglas and 

other critics feared that Stephen Gordon’s model of masculinity would prove 

most attractive to such potential converts. Following this homophobic logic, 

then, the public presentation of female masculinity was a critical aspect of 

lesbian “contagion,” for without such flamboyant displays, how else would 

lesbians spread their propaganda? 

 Prior to the English obscenity trial, Blanche Knopf, the wife of American 

publisher Alfred Knopf, entered into talks with Radclyffe Hall and proposed that 

Knopf publish The Well of Loneliness in the United States. Once the British 

courts banned the novel, however, the publisher withdrew his offer, fearing that 

the U.S. courts would also conclude that it was obscene and, perhaps more 

importantly, that Knopf publishing produced pornography. “We didn’t see 

anything heroic about publishing it here after what had happened in England,” 

Knopf wrote.192 One could argue that, in a very real sense, female masculinity 

scared off the America publisher. 
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“Unconscious Homos”: the publicity campaign commences 

Following the British trial193 and Knopf’s decision not to publish Well, 

Donald Friede and Pascal Covici, seeing an incredible opportunity, obtained the 

American rights to Hall’s novel and slated publication for the Christmas season 

of 1928. Friede and Covici were part of what Edward de Grazia calls “the new 

breed” of publishing; much like Ernst’s law firm, Covici-Friede approached 

controversial clients that the traditional, conservative Protestant firms 

ignored.194 Perhaps more significantly, the two Jewish men “were the very 

personification of that young and ‘alien’ publishing generation so obnoxious to 

John Sumner.”195 As the head of New York’s Society for the Suppression of 

Vice, Sumner had replaced the late Anthony Comstock in 1915. Sumner’s 

contemporaries thought Sumner more reasonable and respectable than 

Comstock, but like his predecessor, Sumner aggressively enforced the 

obscenity statute.196 Sumner wrote Covici-Friede in late 1928 to warn the 

publishers that they were under surveillance . “We have been advised,” wrote 

Sumner, “that you contemplate publishing a book entitled “Well of Loneliness” 

and in fact have noticed it for issue, December 10th.”197 Sumner urged Covici-
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Friede to reconsider because of the outcome of the trial in England and given 

that English law and its interpretation was “about the same” as that in 

America.198  

 In December 1928, in anticipation of a legal challenge, Ernst sent out 

copies of The Well of Loneliness to doctors, literary critics, newspaper 

columnists, and other notable members of the community with a view to getting 

positive comments to use for the inevitable trial. He also made use of his 

growing bond with newspaper columnists. He knew how to make his story 

salient. For instance, in a letter to Walter Lippmann, the famous political 

columnist for the New York World and a leading intellectual of his times, Ernst 

framed his information as if it were inside information. “Confidentially,” Ernst 

wrote “I am writing at this time that Sumner has referred the book to the District 

Attorney and that it is now being considered.”199 In return for this tidbit, Ernst 

hoped that he could get hold of the World’s book reviewer: “To me it is a stirring 

piece of writing in integrity. I would appreciate it greatly if, whoever of the World 

reads it, would get in touch with me so that I can get an additional opinion.” In 

this pre-trial letter to Lippmann, Ernst also revealed part of his legal strategy. “It 

seems quite absurd to attack this book,” Ernst wrote,” which would repel, rather 

than invite, readers to lead lives like the heroine.”200 On that same day, he sent 
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a similar letter to Arthur Hays Sulzburger of the New York Times.201 From these 

letters, it seemed that Ernst’s plan was, first, to declare the artistic value of the 

novel; and second, to argue that the book actually turned off women who might 

otherwise be attracted to lesbianism. 

Although he may have hoped for stirring words in defense of the literary 

merits of the novel, some initial responses were not wholly enthusiastic. “After 

very hard work, I finally finished ‘The Well of Loneliness.’” wrote the noted 

psychoanalyst A.A. Brill. “I say hard work, because, had I known that the novel 

would be so long I surely would have refused to read it, and had I been aware 

that it would turn out to be so dry, I would have declined.”202 In Well Brill saw no 

harm to the “average man,” found nothing in the book that “the perverts” could 

gain from it, but did conclude that “the great number of unconscious homos 

might even be harmed by it.” Rather than elaborating on this potential harm, 

however, Brill returned to his exasperation over the quality of the book. “The 

idea that it is a great artistic production,” he complained, “is sheer nonsense….I 

had to force myself to continue reading the book, after I passed the first third of 

it.”203 Similarly, the writer and critic Carl Van Doren, then editor-in-chief of the 

Literary Guild of America, found the novel to be the opposite of stimulating. “I 

have read THE WELL OF LONELINESS and I am sorry not to like it so well as 
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you do,” Van Doren wrote to Ernst. “The copy which I am returning to you looks 

as if it has been slept with. Well, it has.”204 

 Ernst’s efforts to obtain community support for the novel weren’t for 

naught. Before any action had even been taken against the novel in the United 

States, Ernst secured the promise of Dr. F.I. Wertham, from the Henry Phipps 

Psychiatric Clinic at Johns Hopkins Hospital to appear as an expert in defense 

of the book at trial. Ernst made sure the press knew it, and tried to massage 

public sentiment about the book long before Sumner seized it. Accordingly, he 

fed information about the case to his friends in the media. “I thought you would 

be interested,” Ernst wrote Lippmann, “in having in mind the fact that I just 

received word from one of the leading psychiatrists at Johns Hopkins University, 

who stated that he would be glad to appear as an expert to defend the 

book….He will testify that the book will have no corrupting influence on normal 

adolescents or adults. That it might have a bad effect on perverts or abnormal 

people is, of course, entirely immaterial under the law.”205 

 While Ernst was gathering resources for the fight ahead, Covici-Friede 

impatiently waited for censors to act. Despite the increasing media interest in 

the novel, authorities did not immediately seize the book, as Ernst and Covici-

Friede had hoped. Friede finally contacted Sumner himself and personally sold 

him a copy of Well on December 15. At the same time, the New York Telegram 
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publicized the availability of the novel. Ernst underlined and annotated the 

Telegram’s article in preparation for the seizure of the novel. Perhaps 

anticipating the appeal of the novel to those who did not consider themselves 

part of the status quo, Ernst underlined Hall’s comment that “I always write 

about misfits. I understand them better, perhaps.” The Telegram made the 

novel seem more spectacular by focusing on Radclyffe Hall’s masculinity: “She 

is Byronese in her appearance and her friends call her ‘John,’ ” the reporter 

gushed. “Her jewels, large emeralds sunk in rings of platinum, are the only 

softening note in her mannish profile.”206 

Despite Sumner’s warnings and such advanced publicity, Covici-Friede 

had to work to get the book seized. Finally, on January 11, 1929, police 

confiscated the books. By that time, the publishers had sold some 20,000 

copies of the novel.207 Three days later, the Telegram’s editorial mocked John 

Sumner. Thanks to Sumner, the editorial pointed out, “the book has been given 

columns of free first page press publicity….If Sumner were not so entirely 

lacking in humor he would be suspected as an advertising agent skilled in 

increasing circulation of such books.”208 One writer, who identified himself as an 

“author of more than one dozen books,” agreed with the Telegram’s sentiment 
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and sent Ernst a letter to egg him on. “This person Sumner,” he wrote to Ernst, 

“is certainly a fanatic, and he is equally certainly wild for publicity. Give him 

some.”209 

Ernst was gleefully aware of his well-deserved reputation as a publicity 

hound, and he revealed as much in his 1940 attack on censors, entitled The 

Censor Marches On, which he co-wrote with his associate Alexander Lindey. In 

a section of the book dedicated to demonstrating how censors unwittingly 

increase sales of challenged texts, Ernst and Lindey describe the Well of 

Loneliness case in the context of publicity. At the beginning of the Well court 

proceedings, the “defense attorney”—meaning Ernst—asked for a week’s 

adjournment “to enable him to prepare his case.” According to Ernst and 

Lindey, the head of the vice society, John Sumner, complained that the defense 

attorney would only use that time “to whoop things up in the papers. He’s after 

publicity.” But Ernst and Lindey have their hero, whom they never identify, deny 

that charge: “We don’t need any more publicity, Mr. Sumner,” he says to the 

vice-secretary. “You’ve given us plenty.” 210 

This scene is almost cinematic in its execution. This rebuke feels like a 

set-up, a manipulation of the reader to side with the defense; the prosecutor 

looks foolish and the defense attorney appears witty. While the scene 

legitimizes Ernst’s reputation as a publicity hound, it also justifies his use of 
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publicity, since the defense attorney’s response reminds readers that any 

controversial case results in press coverage. Even years later, Ernst would 

credit Sumner, not himself, in making Well “the lesbian Bible.”211 The question, 

then, might not be who instigated publicity but who would control the resulting 

image. During the 1920s and 1930s, it was Ernst’s great talent, and a 

fundamental component of his masculine script, to capitalize on the media’s 

constant yearning for controversy and direct and focus the resulting attention in 

a way that benefited his clients and himself.212  

 Certainly there was plenty of controversy to exploit over homosexuality. 

In 1964 Ernst and co-author Alan U. Schwartz recalled the Well of Loneliness 

case as a fleeting but shining moment during an dark era in which “all 

discussions of sexual relations other than those between male and female were 

illegal in the eyes of the State.”213 Indeed, the homophobic writing seemed to be 

on the wall. In 1927, New York had passed the Wales Act, which expressly 

prohibited “sex degeneracy or perversion” themes in the theater—a none-too-

subtle reference to gay or lesbian topics.214 According to Andrea Friedman, who 

has studied the use of the obscenity law in New York theaters during this era, 
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this act amounted to “an absolute ban on a specified type of sexual speech, 

defining the discussion or portrayal of homosexuality on stage as inherently 

obscene.”215 Ernst and Lindey later recalled that 

 

(t)he case was significant because the prosecution sought to inject a 

new principle into the obscenity law. Up to that time only offensive words 

and expressions had been held criminal; no theme, as such, had been 

proscribed. Now an attempt was being made to suppress a book simply 

because it dealt with a questionable subject.216 

 

This attempt to suppress The Well of Loneliness, Ernst and Lindey suggest, 

was a slippery slope: if the judge had ruled against the book, in other words, 

there would have been a chilling effect on all unpopular speech, since “it would 

have been impossible to discuss a grave social problem in print.”217 

 At the time he was preparing for trial, however, Ernst focused less on 

such pernicious consequences and more on a defense based on precedent and 

community standards. To this end, he had hoped for glowing reviews of the 

novel from community leaders. As if choreographed with Sumner’s actions, 

positive reviews of the book now flooded into Ernst’s office. Numerous literary 
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icons, including Theodore Dreiser, Sinclair Lewis, Sherwood Anderson and 

John Dos Passos, wrote letters in support of Hall’s novel, and Ernst duly 

forwarded copies of such letters to the press.218 While Ernst would continue to 

prize reviews from literary critics, who could depict challenge texts as artistic 

contributions to contemporary culture, he valued scientific commentary above 

all other. Accordingly, he sought positive evaluations of Well from doctors and 

scientists, which he could later cite as evidence that the novel was not harmful. 

One such response came, as promised, from Wertham. Ernst had gone to 

Baltimore to meet with Wertham to discuss the novel and lesbianism, and two 

days later Wertham sent a lengthy summation of their conference.219 Although 

not a literary critic, Wertham did not hesitate to declare that The Well of 

Loneliness a “very well-written novel of considerable artistic merit.” In making 

the case that the novel was not harmful, Wertham emphasized that Stephen 

was not anti-social but a victim of “obstructed development.” “Despite her strong 

desire to fit harmoniously into the general consensus of her family and her 

social environment,” he wrote Ernst, “she is somehow thwarted in the 

development of her emotional life.” While Wertham claimed that “every 

description of emotional relationship between people and of their 

demonstrations of affection can of course arouse libidinous thoughts in almost 
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everybody under certain circumstances,” he assured Ernst that Hall’s novel 

could have “no corrupting influence on the mind and morals of readers” and, in 

fact, “this book contains very much less of erotic suggestion than the 

average.”220 Other correspondents defended homosexuality itself. In a letter to 

Covici-Friede, one physician declared that “genuine homosexuality is neither a 

vice nor a disease. It is an endowment.”221 

 In the meantime, as responses to his letters arrived, Ernst was educating 

himself about homosexuality. At the New York Public Library, he found other 

examples of lesbian literature and examined the works of sexologists such as 

Havelock Ellis, Richard von Krafft-Ebing and Katherine Bement Davis.222 Ernst 

also looked at medical and scientific journals, including Mental Hygiene and The 

Journal of Social Hygiene, and jotted down facts and statistics about 

homosexuality, such as Mental Hygiene’s 1925 claim that “163 out of 1000 

married women indulged in homosexual relations with physical expression” 

(emphasis in the original).223 Although contemporary medical sources ultimately 

concluded that homosexuality was an illness, Ernst valued whatever data might 

put Stephen Gordon and Radclyffe Hall in the most sympathetic light. According 
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to Leslie A. Taylor, who has written about the American trial of The Well of 

Loneliness, “Ernst was more inclined toward a Freudian theory of 

homosexuality, that is, a theory that homosexuality was caused by an 

unsuccessful resolution of various developmental crises.”224 As evidence, 

Taylor cites Ernst’s notes from his meeting with Wertham and focuses in 

particular on the fact that Ernst wrote down Wertham’s comment that the novel 

was really “a story about a woman not fully developed; thwarted in life.”225 

Indeed, when the case finally came to trial, Ernst would portray Stephen Gordon 

as a kind of victim, and in this sense Taylor’s focus on a Freudian slant is 

appropriate. Ernst did not want to put homosexuality on trial; that was a case he 

could not win in 1929. For this reason, Ernst even tried to avoid the “L” word 

altogether and warned his associate, Alexander Lindey, “Don’t use words like 

‘Lesbian’.”226 Taylor points out that most of Ernst’s research was left on the 

sidelines during the trial, and Ernst ultimately decided not to call any sexologists 

to the stand.227 Instead, he would focus on the fact that other literature with 

lesbian themes had been cleared of obscenity charges. 

 One of Ernst’s tactics, as Taylor has demonstrated, was to compare The 

Well of Loneliness with Theophile Gautier’s Mademoiselle de Maupin, a French 
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novel based on the life of an actual French woman who had sometimes dressed 

in men’s clothes and who had sexual relationships with both men and women. 

The American courts had found that Gaultier’s novel was not obscene. Ernst’s 

decision to compare this novel to Well made sense; since the two novels 

included the similar theme of lesbianism, and the courts had ruled that Gautier’s 

wasn’t obscene, shouldn’t they also allow Hall’s novel to be published? Yet 

Ernst’s defense went beyond that strategy. In the defense brief, he cited two 

passages from Mademoiselle de Maupin that were demonstrably more 

suggestive than The Well of Loneliness. In both passages, duplicated below, 

Gautier has his female protagonist discuss her less-than-feminine traits:  

 

Many women are more womanish than I. I have little of the woman, 

except her breast, a few rounder lines, and more delicate hands; the skirt 

is on my hip, and not in my disposition. It often happens that the sex of 

the soul does not at all correspond with that of the body, and this is a 

contradiction which cannot fail to produce great disorder. 

 

In truth, neither of the two sexes are mine; I have not the imbecile 

submission, the timidity or the littleness of women; I have not the vices, 

the disgusting intemperance, or the brutal propensities of men; I belong 

to a third distinct sex, which as of yet has no name….I have the body and 
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soul of a woman, the mind and power of a man, and I have too much or 

too little of both to be able to pair with either (italics added in brief).228 

 

Given that the Well of Loneliness did not have explicit descriptions of 

homosexual activity, it is clear why Ernst selected the above two passages from 

Madomiselle du Maupin. Gaultier here focuses on masculine and feminine 

traits; the reader concludes that the narrator, like Stephen Gordon, is a woman 

who looks and behaves like a man. Since the censors’ fear of lesbianism was 

predicated on the anxiety that lesbians would use female masculinity to recruit 

innocent girls into their tribe, Ernst uses these passages to demonstrate, first, 

that similar descriptions of female masculinities had been previously held to be 

not obscene; and second, that these passages are not attractive (or, as the 

prosecution would have it, “stimulating”). Furthermore, Gaultier’s scenes, which 

suggest the existence of a woman who does not meet contemporary ideals of 

femininity, might have resonated with readers like Ernst himself, who 

understood from his early experiences as a young man (albeit on a much lesser 

basis) what it felt like to fail to meet the cultural ideals of gender. 

 Though Ernst surely realized that he could not win a 1929 censorship 

case by arguing in favor of lesbianism, his research files suggest that he may 

have been slightly more liberal in his views than his contemporaries. Among his 
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legal documents for the Well of Loneliness case is a September 1928 

Psychology Magazine article by Kenneth Swezey about Edward Carpenter, the 

British socialist poet and gay activist. It is probable that Hall or her barrister had 

sent Swezey’s article to Ernst’s office in an effort to help the American lawyers 

better understand homosexuality. While scholars disagree about which writers 

had the greatest influence on The Well of Loneliness, it seems that Carpenter’s 

depiction of homosexuality was most appealing to Ernst.229 For one thing, 

Carpenter’s texts were much more accessible to laymen, a fact that Ernst, who 

often decried lawyers’ use of jargon and who sought to reach a general 

audience with his own writings, would certainly appreciate.230 In addition, as 

Swezey saw it, Carpenter was clearly improving the lives of others with his 

work, an achievement for which Ernst himself aimed. Swezey wrote that “thru 

five or six books and pamphlets, (Carpenter) has helped thousands who had 

been groping in darkness to walk straight again in the sunlight and lead full and 

beautiful lives.”231 The trope of sunlight itself may have appealed to Ernst since 

censors and prosecutors, such as the attorney in the Sex Side of Life case, 
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associated darkness with sexual perversity. Moreover, Ernst may have 

personally identified with the act of emerging from an existence of insecurity to 

one of fulfillment and happiness. Ernst’s own “darkness” – his insecure 

childhood, his envy of athletic and manly men and the deaths of his mother and 

his first wife from tuberculosis – had given way to a sunny disposition (he now 

called himself a “glandular optimist”232) and a greater self-assurance about his 

masculinity.233 Indeed, when one views the novel “from a Carpenteresque 

perspective,” as Laura Doan does, “one may frame The Well of Loneliness in 

optimistic terms.234 The story ends on a hopeful note as the narrative, which 

includes a vivid depiction of Stephen’s transition from ‘outcast’ to ‘hero,’ calls on 

all ‘intermediate types’ to fulfill their biological destiny in the evolutionary 

development of a new society.235 Like Jacob Beilhart, who indirectly influenced 

Mary Ware Dennett, Carpenter suggested the potential superiority of such 

“intermediates”—that is, those who fell in between male and female gender 

roles, and thus were blessed with the dual perspective of both men and 

women—and while there is no evidence that Ernst himself adopted this view, 

given his background as an outsider, he may have also found this depiction 
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appealing. Also like Beilhart and Ernst himself as a young man, Carpenter was 

attracted to the potentiality of utopian, communal living. In college, before 

becoming a solid anti-Communist, Ernst had admired the utopian philosophy of 

Robert Owen. Ernst was intrigued enough by the article to correspond with 

Swezey and even solicit his opinion on Ernst’s draft of the brief. Swezey 

complimented Ernst on the brief and emphasized that Ellis and other experts in 

sexuality had argued that, “except in the rarest cases, sexual inversion cannot 

be acquired by suggestion.”236 

 Even though he may have found Carpenter’s ideas to be compelling, 

Ernst clearly saw that such an optimistic outlook on homosexuality would not fly 

in court. The prosecution in the case argued that the novel would intrigue 

innocent young girls and draw them into the world of lesbianism. Rather than 

rebut this claim, predicated as it was on contemporary anxieties about 

homosexuality, Ernst instead stressed Wertham’s point about Stephen 

Gordon’s stunted emotional and psychological growth, and argued that such a 

pitiful example as Stephen would actually repel would-be lesbians.  

 This approach failed to sway the judge to throw out the case. On 

February 21, 1929, Magistrate Hyman Bushell denied the defense’s move to 

dismiss. Bushell supported the prosecution’s claim that the book was obscene. 

“I am convinced,” Bushell wrote in an opinion, “that The Well of Loneliness 
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tends to debauch public morals.”237 Bushell’s real problem with the book was 

what Taylor calls “the novel’s plea for tolerance”; Bushell wrote that “the 

characters in this book who indulge in these vices are described in attractive 

terms” and that “the novel is calculated to corrupt and deprave minds open to its 

immoral influences.”238 Bushell employed the same imagery of predator and 

prey as the prosecutor in the Sex Side of Life case. “The book can have no 

moral value,” declared Bushell, “since it seeks to justify the right of a pervert to 

prey upon normal members of a community, and to uphold such relationship as 

noble and lofty. Although it pleads for tolerance on the part of society of those 

possessed of and inflicted with perverted traits and tendencies, it does not 

argue for repression or moderation of insidious impulses.”239 Had the author 

imposed a punishment on her protagonist, Bushell may have dismissed the 

case, but since Hall did not do so, Bushell believed her novel could appeal to a 

certain segment of the population. Lawmakers, Bushell asserted, “(have) 

imposed upon the courts the duty of protecting the weaker members of society 

from corrupt, depraving and lecherous influence although exerted through the 

guise and medium of literature, drama or art.”240 
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Ernst was undaunted by the ruling. Though, as he wrote to Hall’s British 

attorney, H.F. Rubenstein, his defense team “got a first-class trimming today 

before the Magistrate,” Ernst reassured Rubenstein that “this decision of the 

Magistrate is merely equivalent to a holding for trial. It acts in many ways like an 

indictment.”241 The next step was the Court of Special Sessions. In that trial, 

Ernst directly refuted Bushell’s claim of guise.  

 

(T)here have been no elements of stealth or sly furtiveness, no 

suspicious or disreputable circumstances, no indicia such as customarily 

betray the spreaders of corrupt material. A sincere, serious, beautiful 

book has been fearlessly published and disseminated. The question is 

whether this Court will now renounce the enlightened policy expressed in 

our recent cases, brand it as obscene, and open the door henceforth to 

the wanton and undiscerning prosecution of legitimate literature.242 

 

The defense then depicted the novel as a plea for tolerance based on a 

”profounder understanding of human nature, human shortcomings and human 

sufferings,” thereby suggesting that Hall’s call for sympathy for lesbians could 
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be universalized and applied to all of mankind.243 Continuing along this vein, 

Ernst argued that “if Stephen were a man and not a woman, the book would be 

merely a rather over-sentimental bit of Victorian romanticism.”244 This assertion, 

too, served to universalize Stephen’s experience; the unstated assumption is 

that one could simply substitute a man’s story for this woman’s story. 

Admittedly, Ernst’s strategy here was not an act of subversion or subterfuge; his 

goal was to win the case, and not to forward progressive ideas about the fluidity 

of gender. Still, it is interesting that he choose this route, since for a judge to 

agree with Ernst’s thought experiment, he would have to be capable of 

imagining the interchangeability of a lesbian woman and a heterosexual man.  

 Perhaps the judges who heard the appeal were better able to imagine 

this exchange of identities. As Ernst’s brief claimed, “Times are moving so 

swiftly,” and with them, the attitudes of the community were evolving: 

 

One-piece bathing suits for girls, if worn on the beaches ten years ago, 

would have occasioned immediate imprisonment for the wearers. The 

Federal Public Health Service and the State Department of Health are 

now yearly distributing to adolescents and adults millions of pamphlets 

discussing masturbation, venereal diseases and sexual intercourse with 
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a frankness and a directness of detail that would have shocked us as 

recently as twenty years ago.245 

 

Though Ernst was overly optimistic in his estimation of society’s attitudes 

toward the “frankness” of gay and lesbian relationships, he won the case. On 

April 19, the Court ruled that The Well of Loneliness was not obscene. 

 

Conclusion 

 Judith Halberstam has commented that Radclyffe Hall, like her 

protagonist Stephen Gordon, rejected her “femaleness” and instead “fashioned 

it into a masculinity she could live with.”246 Though Ernst’s situation was of 

course quite different, he too needed to fashion his maleness into a masculine 

script he could live with and live off. Cases like this one which enabled him to 

get his name in the newspaper and allowed him to speak not only as an expert 

in the law, but an expert on sexuality, helped him to fashion a masculine script 

that was an attractive alternative to the dominant masculinity then in vogue. For 

Ernst, the Well of Loneliness case contributed to his growing aura as the man to 

know. His decision to argue that readers could simply substitute a male 
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character for a female character was an ingenious legal strategy, and it 

illustrates that Ernst was getting comfortable with the idea that gender roles 

were malleable. If there was enough flexibility in the understanding of gender to 

allow men and women to be interchanged in Radclyffe Hall’s writings and in her 

life, surely there was enough flexibility to allow a man like Ernst to be accepted. 

Though he may have contemplated the differences between male and 

female masculinity during his research for the Well trial, Ernst did not dare 

venture into the graphic realities of lesbian love in the courtroom. In 1948 he 

would maintain, on the evidence of Alfred Kinsey’s research into male sexuality, 

the startling assertion that homosexual love was extremely common. He upheld 

that claim only in print, however, and not in the courtroom. Since Hall’s novel, 

and not lesbianism, was on trial, Ernst sidestepped discussions about 

homosexuality. When the subject was heterosexual relations, Ernst had no such 

qualms. In People v. Sideri, which I present in Chapter Four, Ernst used the 

courtroom to showcase his knowledge of female sexuality. The trial of Well 

exposed readers to the idea that masculinity was not simply limited to rugged 

men, and thus expanded the masculine space available to modern men like 

Ernst. For the trial of People v. Sideri, Ernst helped define that space as an 

arena where a man who was knowledgeable about female anatomy and clearly 
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proficient in the scientific facts about sex could successfully challenge traditional 

authority and thus liberalize reproductive health.  
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Chapter Four:  Promoting Control 

 
We all want to congratulate you upon the way you 
handled the case of Mrs. Sanger’s Clinical Research 
Bureau. It certainly was masterly, and you made 
District Attorney Hogan look like an ape. The poor 
little creature stuttered around so in his cross 
examination and showed such a woeful lack of 
knowledge of anatomy and the sex functions that one 
might almost have pitied him, unless one realized, as 
a taxpayer, that he was being paid by all of us.  
 
      –Penelope Huse to Morris Ernst, 1929.247  

 

Although Morris Ernst had once considered himself puny and frail, by following 

his masculine script and demonstrating his mastery of sexual terminology and 

his willingness to challenge authority, others could and did view him as manly, 

as the above letter suggests. The late 1920s would thus be very important to 

Morris Ernst’s reputation: during these crucial years, Ernst established his 

credibility as a modern man. By 1929, he had already published To the Pure, 

which was a scathing critique of censors and vice societies and which had 

received rave reviews, and he was in great demand for speaking 
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engagements.248 Based in part on To the Pure and his position as the general 

co-counsel of the ACLU, Mary Ware Dennett had asked him to defend her in the 

Sex Side of Life case, and the timing was fortuitous, for Ernst was honing his 

techniques as a popular lawyer and learning how to employ the media to 

promote his causes, his clients and himself. A new challenge for Ernst emerged 

on April 15, 1929, after police raided a birth control clinic founded in 1923 by 

Margaret Sanger and arrested two doctors and three nurses.249 In seeking a 

defense attorney for her clinic, Sanger thought of Ernst, who had already 

amassed progressive credentials and whom she knew accepted such cases pro 

bono. Unlike the Dennett or Covici-Friede cases, Ernst was not able to prepare 

for this case prior to the indictment of his clients and at this point he was 

juggling several cases at once. Even so, based on the success of his book and 

the kind of response he was already getting from the public, Ernst must have 

assumed that this case would be a slam-dunk. Only four days after the raid, and 

thanks in part to Ernst’s skillful use of publicity, hundreds of people appeared to 

see him defend the birth clinic staff in the case that became known as People v. 
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Sideri.250 The immediate and passionate response to Ernst’s comments to the 

press suggested that a man like Ernst, who did not fit the nineteenth-century 

masculine ideal, could thus be popular and even heroic. As the excerpt from the 

above letter from Penelope Huse illustrates, knowledge of sexuality could raise 

a man’s masculine currency, and the lack of that knowledge could lower a man 

to animal status. Ernst had the knowledge, of course, but more importantly, he 

knew how to publicize that fact to the world. With his masculine script well-

crafted, rehearsed and tested, Ernst’s performance in the courtroom freed his 

clients and enabled him to attain recognition as a lawyer and a modern man. 

 

Masculinity and birth control 

If nineteenth century masculinity was contingent on ideas of control and 

power, the very idea of birth control must have seemed quite threatening to 

many men and women at the beginning of the twentieth century. Certainly, male 

anxiety in the face of contraception reveals a great deal about the changing 

conception of masculinity during this era.251 After Harper’s published a series of 

articles defending birth control in 1915, one reader, Dr. R.C. Brannon, wrote a 

letter warning that birth control “is shortening the lives of the human race, 
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making weaklings in mind and body the children of strong men, and wrecking 

the nerves and bodies of women who ought to be the proud and happy mothers 

of a dozen healthy children.”252 Exactly how birth control made men’s children 

into “weaklings” isn’t clear from the physician’s comments. Anti-birth control 

activists often presented the Darwinian argument that birth control would dilute 

the white race and undermine white power, and the doctor’s remarks fit this 

pattern. In any event, from this text, it is clear that the physician sees a definite 

correlation between contraception and weakness. His implication is that the 

very act of female control of sexuality could undermine the strength of the 

family. As Dr. Brannon’s letter to Harper’s demonstrates, racist and nativist 

fears were often intrinsically linked to perceived threats to masculinity. Like the 

doctor, those who opposed birth control during this era often invoked fears of a 

watered-down race or even race suicide.253 

 In many cases, however, opposition to birth control was rooted in sincere 

religious conviction, and men weren’t the only ones opposed. Roman Catholics, 

for instance, cited religious doctrine in their position on birth control and, 

accordingly, could easily interpret contraception as an affront to their devout 

interpretation of scripture. Ernst recognized this fact, and discussed the Catholic 
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take on birth control in his books.254 It was in the best interest of Ernst’s clients 

not to speak openly of their religious prejudices, of course, since doing so could 

easily alienate judge and jury. Ernst saw firsthand that the Church’s position 

could evoke virulent anti-Catholic attacks, even from his own clients. The British 

author Marie Stopes, whom Ernst defended in the American obscenity trials of 

her books Married Love and Enduring Passion, betrayed her prejudice in a 

letter Ernst immediately marked “Private not to be used in any way” [sic] 

(emphasis in the original):  

 

You will, of course, I expect, be up against Roman Catholics, and even if 

you are not you will find, or I may be able to find later, that Roman 

Catholics have advised, instructed, and generally “planted” your 

opponents with pseudo information... In the course of this trial my 

opponents, led by Sergeant Sullivan, a very foul mouthed Roman 

Catholic Counsel, did all they could to vilify me and my work.255 

 

Stopes’ disgust here is not with men per se; she associates the anti-birth control 

movement with a religious agenda, not a male agenda. Some men and women, 

in other words, opposed birth control because they believed it was an affront to 
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God and family, and not necessarily because they associated birth control with 

an end to male hegemony. 

 Still, it is worthwhile to examine in greater depth the anxieties that birth 

control unleashed in certain men. A constant refrain heard from birth control 

opponents was that it threatened the size of families. It would be instructive, at 

this point, to discuss how the meaning of family changed during this era. In the 

Victorian period, Nancy Cott explains, families maintained separate spheres 

inhabited by males and females.256 The home was the purview of the mother 

and wife, who was the manager and overseer of all domestic functions. The 

decor, the schedule, the meals, the cleaning, and the social events were her 

responsibility, and though presumably her husband could contribute to her 

decision-making process, or even overrule her, at least in theory, the home was 

her power base. She used this authority to discipline her children, to control 

their activities and to keep her husband in line. As Rotundo concisely puts it, the 

nineteenth-century view was that the masculine sphere “depleted” virtue while 

the feminine sphere “renewed” it.257 

This last point merits more discussion. As mentioned earlier, women in 

the Victorian era were widely considered chaste, pure, and sexually passionless 

creatures, and they were understood to be the civilizing force over both their 
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boys and their husbands. This was the era, it should be remembered, of savage 

masculinity, when men were supposedly slaves to their own passions. The 

stability of the family, then, depended on the wife and mother, who must 

maintain a domestic environment that calms the savage beast and must slake 

the passion of her man by using her feminine virtue.  

 These assumptions about masculinity were increasingly being tested. 

First, though the vast majority of American wives continued to manage their 

homes, they were more active in the public sphere driven, in part, by the 

marketplace. In her analysis of 1930s contraceptive advertising, Andrea Tone 

points out that twentieth century advertisers specifically targeted wives for all 

sorts of products, and that they portrayed the wives as the decision makers for 

the home. “In the 1920s,” Tone writes, “the gendered dimensions of 

consumption were readily apparent. Hoping to influence women's buying 

behavior, advertisers shrewdly cast women's time-worn role as consumers in a 

flattering light.”258 While Tone’s essay focuses on the marketing of birth control 

to women, contraceptives were one part of a larger trend of re-envisioning 

women as something other than vessels of purity. To the companies that used 

advertisements to target them, at least, twentieth-century women represented 

sources of revenue rather than purity. As Roland Marchand points out in his 

analysis of American advertising, during this era, advertisers believed that the 
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modern woman was the source of income, since “everyone acknowledged that 

she made at least 80 percent of all consumer purchases.”259  

A second challenge to Victorian assumptions about masculinity came 

from single women. In the early twentieth-century, single women were entering 

the work force in ever greater numbers.260 The resulting daily social intercourse 

of men and single women posed a terrific threat to the Victorian family structure. 

Since men were considered creatures of passion, the “modern” single women 

they interacted with—women, that is, who supposedly lacked the self-control so 

vital in the maintenance of civilized manliness—this increase in exposure to the 

opposite sex posed a terrific danger to those who adhered to the traditional, 

Victorian-era concept of family.  

 The introduction of a widely available form of birth control could only 

augment such tensions. Birth control promised to do away with the 

consequences of sexual intercourse, and especially the most visible and 

tangible consequence: pregnancy. Men now spent more time outside the home 

and were increasingly interacting with women who were not their wives.261 

Presumably, some of those other women did not envision or value self-control 

in the same way—indeed, some were immigrants whose ideas about sexual 
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morality differed from the prevailing morality of the Victorian era. Such anxieties 

over sexual behavior, Jeffrey Moran argues, “was fueled by middle-class fear of 

a changing moral and social order.... Uneasiness over the new immigrants was 

thus bound up with concern for sexual morality, sometimes explicitly.”262 

Contemporaries worried about what could happen when women could indulge 

in sex without fear of repercussions, and consequently viewed birth control as a 

threat to the family. The fear was that contraception could strain the faithfulness 

of a man born with savage masculinity who was increasingly exposed to women 

who did not share the Victorian moral emphasis on self-control.  

  This perceived threat to the family may have also been a perceived 

threat to masculinity. An association between the elimination of gender 

stereotypes and the dissolution of the traditional family structure would help 

explain the anxiety some men had about birth control in the early twentieth 

century. For if birth control eliminated the pregnancies that kept women home, 

more women could work outside of the home, which in turn would allow women 

the sexual autonomy of earning power so threatening to traditional male 

privilege. Most importantly, the whole idea of contraception was anathema to 

the idolized image of women as passionless creatures. Birth control pulled back 

the veil on the scandalous fact that women could actually enjoy sex, since it 
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would separate sexual intercourse from what was supposed to be its primary 

motive—namely, procreation.  

 

Raiding the realm of women 

Birth control, as gynecologists acknowledged, had been around for a 

long time, and the laws banning birth control were passed in response to that 

fact. These laws were in large part crafted, passed and enforced by men. The 

raid of the New York birth clinic shows just how far men in power might go to 

maintain their masculine privilege. Interestingly, court documents and media 

reports reveal that the raid of Sanger’s clinic was prompted not by a man, but by 

a woman identified only as Mrs. Tierney.263 On March 22, 1929, Tierney went to 

the Birth Control Clinical Research Bureau in Brownsville, New York with a 

poignant story that revolved around her alcoholic husband, his low wages as a 

truck driver and their three children, age one-, three-, and five-years old. Tierney 

first talked with a nurse, identified in court records as “Jane Doe.” Tierney told 

Nurse Doe that after having birthed those three children in five years, she 

worried about the economic consequences of having more.264 Her husband, 

she said, only earned $40 per week.265 After the nurse further questioned 

Tierney about her menstrual cycle and other medical history, she filled out a 
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medical information card and told Tierney to make an appointment for a 

consultation.266 

Tierney returned to the clinic on April 3 and, according to the Herald 

Tribune, received contraceptive advice, a tube of medicine, and a “device,” for 

which she paid five dollars. A nurse told Tierney that the device was a rubber 

contraceptive which she was to “draw over your womb before sexual 

intercourse with your husband.” The nurse explained that the tube of medicine 

was a jelly “which will kill every living germ that comes from your husband and 

prevent the pregnancy.” After Tierney received the goods and paid her fee, the 

nurse instructed her, “Now go into the toilet and take your bloomers off and wait 

in the adjoining room until the doctor is through with other patients.”267 Tierney 

returned again by appointment on April 10, at which point the clinic’s director, 

Dr. Hannah Stone, asked her how she was doing with the contraceptive. “Not 

very well,” Tierney reportedly replied; she had experienced some difficulty in 

inserting the device. The doctor examined her, gave her further instructions, 

and told Tierney to come back to the clinic in six months.268 

Mrs. Tierney, however, would never again return to the Birth Control 

Clinical Research Bureau. Tierney’s real name was Anna McNamara, and she 

was an undercover police officer. On the morning of April 15, 1929, based on 
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McNamera’s investigation, eight uniformed police officers raided the clinic and 

arrested five of its employees.269 Assistant District Attorney John Hogan 

charged Dr. Hannah M. Stone, as the clinic’s medical director; Dr. Elizabeth 

Pissort; and three nurses, Antoinette Field, Sigrid Brestwell, and Marcella Sideri 

with violating the provisions of Section 1142 of the Penal Law of the State of 

New York. All five were accused of the “unlawful distribution of any instrument, 

article, or any recipe, drug or medicine for the prevention of conceptions.”270 

In addition to arresting the doctors and nurses, police seized hundreds of 

items and interrupted the examination of patients, and these two actions 

ultimately led to a huge public relations problem for the prosecution. The items 

which police confiscated were, of course, related to birth control. The list of 

seized items, according to defense attorneys, included 249 pessaries, then 

used as a kind of diaphragm, and seven tubes of contraceptive jelly. But police 

also took speculums and “metal instruments” used for medical examination—

items, in other words, that could be found in numerous doctors’ offices. By 

confiscating legal, widely-used medical equipment, which was indisputably used 

to examine patients, the police were challenging the authority of doctors 

everywhere. Even more importantly for the defense’s case, the police seized 

150 index cards, each of which contained private medical information about 
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patients. The idea that the police could indiscriminately seize and view private 

medical records troubled doctors, nurses, and patients alike.271 But it may 

ultimately have been the image of male policemen trying to barge into 

examination rooms containing naked women—there were about 30 patients in 

the clinic at the time—that provoked the greatest outrage and excitement in the 

community and most damaged the prosecution’s case.272 One nurse told a 

reporter, “We had to work to keep (the police) out of the room in which a patient 

was undergoing an examination, but they finally consented to wait until she 

dressed before they entered.”273 Regardless of their position on birth control, 

many readers must have placed themselves in the position of that undressed 

patient, or sympathized with her. Those who did so invariably viewed the 

police’s actions as an invasion of privacy. 

Ernst met the aggressive police tactics with an aggressive public 

relations campaign, and spoke to any reporter who would listen. His comments 

to the press placed his clients on the side of morality and justice, and 

newspapers quickly ratified that position. Ernst argued that the government’s 

raid and seizure of clinic files was “illegal and unethical.” He then told the New 

York Herald Tribune that 40 doctors had volunteered to “aid” the clinic’s case at 

court, a claim which suggested a level of support from the medical community 
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that the prosecution lacked. The Herald Tribune duly used Ernst’s claim as its 

headline for the story, and if Ernst provided any verification for that assertion, 

the Herald Tribune does not mention it, and none appear in Ernst’s files on the 

case.274 The Telegram, in turn, helpfully pointed out that Ernst was far from 

alone in his views, adding that “the raid drew down the wrath of physicians all 

over town.”275 Years later, Ernst would point to the fact that “policemen stole the 

records of the patients and would not give them back” as the “great break” for 

the birth control movement: 

 

…many a doctor who was giving birth control advice to his paying 

patients was outraged because private records were taken. Hundreds of 

women kept calling up and saying, “Have they got my record?” The 

doctors were worried, and rose up in arms to help the birth control 

movement because they feared an attack on their confidential and 

privileged files.276 

 

At the time of the raid, Ernst also told the press that interest in the case went 

beyond physicians; “Wall Street men” were, he said, putting up $300 for the 
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clinic’s defense. Professional men of all kinds, it seemed, were opposed to the 

raid. 

Finally, Ernst put Police Commissioner Grover Whalen on the defensive, 

suggesting that the raid was somehow related to the defeat of a birth control bill 

in the New York legislature. As the New York World reported, “The Remer bill, 

which would have allowed doctors to give contraceptive information to married 

persons, was killed in committee,” and ten days after the bill died, McNamera 

made her first visit to the clinic. Whalen insisted there was no connection.277 To 

raise further doubts about police motives, Ernst also claimed that “the 

raid…bore all the evidences of prearrangement, even the photographers being 

notified to be on hand.”278 While the raid was naturally planned (or 

“prearranged,”—for how could it have been executed otherwise?) Ernst 

mentioned the photographers to imply that the police’s motives were somehow 

tainted because they used the media. Of course, Ernst himself was attempting 

to shape public opinion even as he made such accusations; perhaps he 

believed that such a tactic seemed less suspect when employed by a defense 

lawyer than by a police force.279 In any event, Ernst effectively persuaded 

reporters that his clients were victims of overzealous officials. 
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Hannah Stone, one of the physicians arrested in the raid, also performed 

admirably before the media. Stone declared that the conditions in Jefferson 

County Court Jail, where the five accused women were held for almost a day 

until released on $300 bail, were “insanitary” [sic] and “inexcusable” and 

pledged to start a movement to improve conditions as soon as the Sideri case 

was closed.280 Stone’s rhetorical move, probably orchestrated by Ernst, was 

impressive:  in complaining about prison conditions, Stone raised further doubts 

about the integrity of the authorities who were, after all, the managers of the jail; 

in offering to help improve those conditions, she drew a contrast between 

herself as a caring citizen and the police, who presumably did not embrace the 

humanity of their fellow men and women as deeply. Finally, in suggesting that 

she would tackle prison conditions after the Sideri case, she presented the trial 

as an impediment to good works and her ability to help people. 

 

Domesticating the public 

In a strange way, Stone and Ernst were fulfilling some of the very same 

functions supposedly embraced by Victorian-era wives. The police represented 

savage masculinity and Ernst and Stone positioned themselves as the ones 

who could domesticate such men. The police had acted savagely in invading 

the privacy of women; Stone, like a late nineteenth-century mother pledging to 
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civilize her unruly boys and maintain the civility and cleanliness of her home, 

was now pledging to help clean up the space managed by the police. Ernst, in 

turn, was using his power to promote his client’s cause in the media to rally 

public opinion against the police. Through the media and the courtroom, he 

could get the authorities to behave in a civilized manner. His idea of civilization, 

of course, was quite different than that of the Victorian moralists he was 

challenging. 

The press was more than willing to help Ernst in his endeavor. 

Newspapers published sympathetic stories about the plight of the clinic’s staff 

and patients. The Herald Tribune led the way with its initial coverage, pointing 

out that “small children” had accompanied their mothers to the clinic the day of 

the raid and thus witnessed the police storming in. Most of the patients 

remained outside the clinic after the raid, “and because of the excitement 

children began to cry, which added to the confusion.”281 The New York World 

recorded the anger of the patients, who were “hooting and jeering at the 

raiders.”282 The Herald Tribune appealed to its readers’ sense of social justice, 

reporting Sanger’s claim that in 1928, the clinic had treated 6,873 persons, “of 

whom 2600 were free patients.”283 The World similarly appealed to those 

readers who were sensitive to class inequality. The law invoked in the raid, the 
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World editorialized, “is in effect class legislation of a peculiarly odious sort, 

because it can be enforced only upon those who are too helpless and too 

innocent of the ways of the world to circumvent the law.”284 In similar fashion, 

the Herald Tribune’s editorial portrayed the authorities as overbearing thugs. 

Given that the clinic “(had) been in public operation, under distinguished 

medical direction, for five years,” the editors asked why the clinic had been 

raided now. Doctors and nurses were “herded” into patrol cars, “despite their 

offer to pay for taxicabs,” and would have been fingerprinted “like common 

criminals” if an attorney had not arrived in time to protest. Worse, the police had 

seized confidential patient files, “an arbitrary police invasion of medical 

privacy.”285 In addition, in the days following the raid the New York World, New 

York Mirror, New York Graphic, and New York Sun all included pictures of the 

accused doctors and nurses at court, posing together and smiling defiantly. 

If that weren’t a clear enough barometer of the media coverage to come, 

the prosecution could have turned to “It Seems to Me…”, Heywood Broun’s 

syndicated column. In his piece for the New York Evening Telegram, Broun, 

Ernst’s longtime friend and client, personalized the fight and belittled the 

prosecution: “Young Mr. Hogan, an Assistant District Attorney, is in charge of 

the case against Doctors Stone and Pissort,” wrote Broun. “May I in all charity 

ask just what on earth young Mr. Hogan knows about the medical issues 
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involved?”286 Broun’s acidic comments are especially revealing for two reasons. 

First, Broun suggests that Hogan is young, innocent and ignorant of medical 

issues—and, by extension, sexual ones. The condescending tone places 

Hogan in a camp of somewhat less masculine men; someone like Hogan, as 

opposed to Broun himself, could not be a real man because he was sexually 

naive. To punctuate this point, Broun then attacked Police Commissioner 

Grover Whalen, and imagined a future conversation in which “a great and 

gallant woman” like Margaret Sanger would be remembered while Whalen 

would be all but forgotten: 

 

“Don’t you remember that little fellow that was Police 

Commissioner for a little while? Oh, you know, that fellow 

that wore a flower in his buttonhole and didn’t solve the 

Rothstein case.”287 

 

Broun dismisses Whalen as a “little fellow,” an obvious slight which readers 

could interpret in multiple ways, including physical size, penis size and sexual 

stamina. In addition, Broun suggests that Whalen is less than manly by using 
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Whalen’s attire, ineffectiveness and apparent lack of intelligence as evidence. 

Though Broun here does not mention Ernst by name, his column sets up a clear 

contrast between the masculine sexual incompetence of the prosecution and 

the manly sexual intelligence of the defense. 

 

The masculine script on trial 

  At the first day of the trial, the public came out in droves to observe the 

proceedings. One reporter estimated that 500 women attempted to get one of 

the 86 seats in the tiny Jefferson Market courtroom.288 The Evening World 

described the courtroom as “jammed”: “Every seat in Jefferson Market Court 

was occupied this morning long before the hearing….Standing room was not to 

be had when the hearing started, six rows of men and women having choked 

the space between the back of the rear row of seats and the wall.”289 Another 

reporter mentioned that there were lines snaking around the block. Ernst 

himself, in a 1961 unpublished interview, suggested that at least some of those 

in attendance were unwitting spectators to history: 

 

I recall trying this case in a courtroom crowded with men and young 

women in the back of the room. I asked the clerk, “What are they doing 
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here? The subject of birth control is taboo. Shouldn’t the courtroom be 

cleared if law is to be logical because no one should be allowed to listen 

to the story of contraceptives if it was illegal to spread it?” I recall the 

clerk telling me that the young people in the back of the courtroom were 

in luck, and when I asked why, he said, “…They’ve all been arrested on 

some picket line. They’re in court, waiting for trial, and they’re going to 

get their first real education in contraceptives.”290 

 

There are no newspaper accounts to corroborate Ernst’s story, and it is possible 

that, three decades and dozens of trials later, Ernst may not have remembered 

exactly when (or if) he actually had such a conversation. Either way, his story 

suggests how important cases like Sideri were to his understanding of the 

courtroom as a theater. In other words, Ernst began to realize that people 

yearned for the kind of “education” such a trial would provide, and would pay 

rapt attention, even from outside the courtroom, to someone like him, a legal 

actor who could simultaneously teach the public about law and sexuality and 

still win his case. Ernst would be important to his contemporaries in the 1920s 

for many reasons, but one of the most important reasons was that he publicized 

facts and opinions about law, society and sexuality that were important to the 

lay public. 
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By all accounts, women constituted the majority of those who tried to 

gain a seat at the spectacle. Some newspapers suggested that the women 

seeking a spot in the audience were well-positioned economically, if not 

socially. “Most of the crowd,” reported the Evening Sun, “which so filled the 

room that many were standing around the wall, was made up of women. It was 

a more distinguished group than attends the average magistrate’s Court 

hearing.”291 The New York Graphic, while describing a more heterogeneous 

crowd, pointedly emphasized that professionals were on the scene: “Scientists, 

professors, students of medicine, doctors, laymen and women from all walks of 

life jammed the court to overflowing numbers crowding on the steps to devour 

each morsel of testimony as it was passed back in whispers.”292 The clear 

message from all accounts, however, was that majority of those involved in the 

trial, either as participants or spectators, had links to the upper stratum of 

society and that, despite the eagerness for “each morsel of testimony,” the 

audience was not simply present for titillation. 

Such an audience was quite amenable to the scientific approach Ernst 

enjoyed to defend his client. Science, after all, seemed like an objective and fair 

measure of reality, and data and statistics seemed to cut through superficial 

differences. Like Alfred Kinsey, the entomologist-turned-sexologist, Ernst 

believed that science held the key to demystifying sexuality. Kinsey, after 
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studying thousands of gall wasps and identifying variations in every one, 

applied this idea of variation to human sexuality.293 While Kinsey’s findings 

about human sexuality were published some 20 years after Ernst’s use of 

scientific evidence in the courtroom, both men, to some extent, were employing 

science to liberate sexuality. It is thus not surprising that when Kinsey published 

his findings about male sexual behavior in 1948, Ernst co-wrote a gushing book 

extolling the virtues of Kinsey’s research. “The Kinsey Report has done for sex 

what Columbus did for geography,” exclaimed Ernst and co-author David Loth. 

“It makes a successful scientific voyage to explore an unknown world which had 

been open only to speculation and suspicion-the sex life of human beings."294 

Though Ernst fully credits Kinsey’s work, the fact that he used science in the 

courtroom perhaps helped him envision himself as a member of such a historic 

voyage, if not as Columbus himself.  

Ernst’s book, entitled American Sexual Behavior and the Kinsey Report, 

did more than report on the highlights of Kinsey’s research. Ernst and Loth used 

the book to discount and discard what they considered antiquated notions about 

sexual morality. For instance, in discussing Kinsey’s data on extramarital 

affairs, Ernst and Loth cite Kinsey’s findings that at least one-third of all married 
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men commit adultery. After affirming that marriage is “our avowed ideal,” Ernst 

and Loth apply these data in a radical way:  

 

There are also those occasions when extra-marital relations actually 

save a marriage. This is not supposed according to our customs to be 

admitted, but it happens. It may quench the man’s curiosity or teach him 

that his wife is a better companion than he thought, or bring him wisdom. 

Certainly not every adulterous act ends the marriage.295  

 

With evident glee, the authors dismissed practically every Victorian assumption 

about sexuality with scientific data on homosexuality, the sexual behaviors of 

single men, divorce, and so forth.  

Ultimately, Kinsey’s work would directly demonstrate to Ernst what he 

and many others had long suspected: that sexual behavior long considered 

taboo was normal. If Kinsey’s data normalized certain behaviors, to some extent 

it also normalized religious and ethnic backgrounds and physical attributes 

since, presumably, science knew no prejudice. Indirectly, then, scientific data 

could help a short, brainy Jewish man like Ernst perceive himself as just as 

masculine as the nineteenth-century model of the athletic, Christian man. After 
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all, according to science, there was apparently no difference in sexual function 

between the two types of men. While this was quite a logical leap to make in 

1929, it does help to explain why Ernst relied so heavily on science to 

exonerate his clients—and, perhaps, why judges were increasingly swayed by 

such a defense. 

Before completely selling the court on science, however, Ernst needed 

public support and sympathy for the accused, and this he easily secured. 

Thanks to newspaper reports and editorials, and due in part to Ernst’s knack for 

generating publicity and shaping the news, the public was extremely interested 

in the story. The press reported that many of those who vied for courtroom 

seats were associated with the birth control movement; interest in the case 

clearly went far beyond that of the birth control activists. If certain court-

watchers had a more professional investment in the case, some newspaper 

readers undoubtedly were attracted by the obscenity angle. The story of Sideri 

had all the ingredients of a spicy story: there was the testimony of a female 

police officer who had gone undercover and disrobed, the tales of undressed 

women, and the gritty details of the goings-on at a birth control clinic where, 

however clinically, women discussed sex. Certainly the newspapers understood 

that angle; the Daily News reported that McNamera, whom the reporter 

identified as a “woman sleuth,” herself blushed when questioned about her 
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conversations and experiences at the clinic. The Daily News even immortalized 

the blush in its headline to the story.296 

But editorials also focused on privacy issues and on questions about 

limits to police and governmental authority. The Herald Tribune editorial was 

typical in this respect: “If police can seize doctors’ and lawyers’ general files 

without a specific warrant, and paw them over in search of possible evidence, 

the privileged relation of doctor or lawyer and client ceases to exist.”297 In 

addition, many readers would have remembered the severe curtailment of civil 

liberties during World War I. Contemporary readers thus would have found this 

story interesting on many levels. 

After the first day of the trial, most newspapers concluded that Ernst’s 

team had already made a better case for birth control. The New York World’s 

April 20 headline, for instance, was “Birth Controllers Win First Skirmish.” From 

the World’s article, it seems that the paper based this conclusion on the fact that 

Ernst had presented irrefutable scientific evidence. In particular, the World 

reported Ernst’s revelation that the birth clinic staff had provided “Mrs. Tierney” 

with critical advice. At trial, Ernst pointed out that McNamera had told the staff 

that she had just weaned a child. He then cited statistics showing that infant 

mortality increased when only one year elapsed between births. There were 
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146 deaths per 1,000 births when only one year elapsed between births, Ernst 

said; that figure dropped to 96 deaths per 1,000 when 2 years elapsed between 

births. The clinical staff had thus given the fictional Tierney information that 

would have greatly reduced the chances that her next baby would die. This type 

of matter-of-fact scientific data trumped the prosecution’s claim that the clinic’s 

activities were obscene. This would be the very evidence, in fact, that Judge 

Abraham Rosenbluth would emphasize in his ruling. 

During the first day of the trial, Ernst used his cross-examination of 

McNamera to great theatrical effect. He first noted minor contradictions in 

McNamera’s testimony: initially she testified that she went to the Bureau on a 

police complaint and on her boss’s orders, but “[a] little later on” stated that she 

went on the recommendation of a friend, “but did not know the name of the 

friend.” McNamera also testified, first, that Dr. Pissort had examined her, but 

later said that Dr. Pissort hadn’t seen her.298 Although the defense did deem 

these contradictions important enough to mention in its brief, Ernst’s true goal 

seems to have been to get McNamera to discuss, in graphic terms, her physical 

examination in front of the mixed courtroom audience of some 200 women and 

men. “In one part of her testimony,” the defendants’ brief states, “the 

complainant admitted….that the doctor put her hand inside of the patient’s 
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vagina….”299 McNamera’s response to this line of questioning resulted in the 

famous “blush” reported by the Daily News.300 Her embarrassment at Ernst’s 

frank discussion of her physical examination unwittingly helped the defense 

make the case that authorities had violated patient confidentiality. In doing so, 

the prosecution had invaded the privacy of several women, including the 

People’s own star witness. McNamera’s embarrassment, in fact, did not end 

with the first day’s testimony. 

The turnout was no less impressive on the second day of the trial, with 

over 200 people squeezed into the small courtroom.301 The prosecution tried to 

mitigate the gains the defense had made by drawing from the nineteenth-

century sexual strategy of self-control. Yes, the prosecution conceded, there are 

“some cases where further conception may mean death or create invalidism for 

the mother.” But birth control, the prosecution continued, is not a solution; “there 

is but one answer to this question,” namely, abstinence.302 A contemporary 

audience could find this approach to be reasonable. After all, it was absolutely 

true that refraining from intercourse was a surefire way of avoiding pregnancy. 
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The prosecution’s next comments, however, reveal how out-of-step the State 

was with contemporary attitudes about gender roles.  

 

Marital continence …is the only ethical course for a man when the life of 

the woman whom he has promised to love and cherish, the mother of his 

child, is placed in jeopardy. Of course, this is not easy, but to say that is 

impossible is to deny the heroic in every-day life. Maternity demands 

heroism, the daily struggle to support wife and children demands 

heroism. Honesty in business demands heroism….What is needed is 

self-control, not birth control.303 

 

The prosecution focuses on the man as responsible; continence is his “ethical 

course,” and not that of the couple. The long-held assumption revealed in the 

People’s memorandum that sexuality was confined to men had been already 

challenged throughout the 1920s, especially in New York City, where women 

and men spoke openly of sex in Village cafes.304 The very idea of self-control 

as a social mechanism promoted during the Victorian era (which, again, 

attributed the sexual passion that necessitated such control to men) was also 

being challenged as new research emerged suggesting that masturbation was 
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not harmful. If many doctors no longer considered masturbation to be 

dangerous, then perhaps sexual self-control itself was no longer necessary. 

Modern science had also produced birth control; many contemporaries must 

have wondered why birth control couldn’t replace self-control. Birth control could 

presumably give women more of a say in the sexual decisions made in the 

home. In short, the assumptions inherent in the prosecution’s brief—that it was 

the man who ultimately decided whether to impregnate his wife; that the 

resulting offspring was “his” child; that if the couple abstained from sex it would 

be the man who was heroic (because, presumably, the wife lacked sexual 

desire); and even that the man demonstrated heroism in supporting his family 

and being honest at work (couldn’t wives also be heroic?)—were precisely the 

kinds of assumptions that offended contemporary progressives.   

Such attitudes clearly touched a nerve in many court spectators and 

contributed to a charged courtroom atmosphere. As a result, those who had 

mobbed the courthouse to see or take part in court theater were not 

disappointed.305 Given the fact that Ernst had openly discussed the vagina of a 

policewoman during prior testimony, one might have expected some nervous 

giggling or embarrassment. In fact, as one reporter described it, the 

proceedings devolved into “turmoil.” The solemn atmosphere of the courtroom 

began to dissipate during the testimony of Dr. Foster Kennedy. Testifying that 
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“too frequent pregnancies imperiled the mother’s constitution” which 

endangered the unborn, Kennedy affirmed that patients who thus had given 

birth within a year should be given contraceptive advice. 306 According to the 

1940 recollection of Ernst and his associate, Alexander Lindey, the judge then 

suggested that some patients might try to deceive doctors to get such advice: 

 

“But what if the patient is lying? Wouldn’t it be better practice to 

check the official birth records to find out whether the patient is telling the 

truth?” 

“Judge,” replied Dr. Kennedy, “we doctors examine a patient 

before we prescribe. You can forge a birth certificate but you can’t forge 

a womb.”307 

 

The spectators “roared,” Ernst recalled, and the judge threatened to clear the 

courtroom if there were further outbursts. It was Ernst himself who provoked the 

next outburst by gently mocking the judge. The result was, as one newspaper 

put it, that the trial “waxed uproarious.”308 The outburst and subsequent chaos 

occurred during the testimony of Dr. Lewis I. Harris, the former Health 
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Commissioner of New York City. Ernst had asked Harris to evaluate the clinic 

and the performance of the doctors. According to the Herald Tribune, Harris 

proclaimed the clinic “beyond reproach” and gave his stamp of approval to the 

doctors’ examination and treatment of McNamera, which he deemed “unusually 

thorough.” “But isn’t it most important to find out whether the patient is married 

or not?” Judge Rosenbluth interrupted. The audience laughed, drowning out 

Harris’s response that doctors were obliged to believe their patients. Then Ernst 

struck: “Do you know of any situation where a doctor sends out a detective to 

find out whether his patients are married?”309 By illustrating the absurdity of the 

marriage requirement and, by extension, the silliness of the judge’s question, 

Ernst enraged Rosenbluth. “Unless there is absolute silence I shall clear the 

courtroom,” said Rosenbluth, whom the Herald Tribune described as “annoyed.” 

“On second thought, I shall clear it anyway. Out you go—all of you!”310 Like a 

good magician, Ernst had scripted a spectacle that would focus the attention of 

the audience and the media on the courtroom outburst and away from the 

serious moral traditions being challenged.   

The audience was not chastened by the judge’s anger. As court 

attendants “herded” spectators out of the courtroom, Kitty Marion, a woman the 
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Herald Tribune identified as a veteran birth control advocate, shouted:  “Sweet 

land of liberty—land of dumb, driven cattle!”311 Immediately afterwards, a 

coalition of “fur and gardenia adorned ladies” drafted a petition and presented it 

to Chief Magistrate William McAdoo, who reversed Rosenbluth and allowed the 

spectators back into the courtroom.312 The audience, thus emboldened, did not 

remain quiet once they returned to their places. On his cross-examination of 

Pissort, the assistant district attorney’s finger-wagging and line of questioning 

resulted in more laugher. After it emerged that McNamera actually had two 

children, and that her youngest child was seven years old, Hogan asked 

Pissort, “Couldn’t you tell that this woman had not had a baby a year ago—that, 

in fact, her last child was seven years old?” all the while, in dramatic fashion, 

“leaning over the rail and shaking a finger in Dr. Pissort’s face.” She responded, 

“How could I?” resulting in another bout of laughter.313 The humor here, at least, 

was at the expense of the prosecutor, not the judge, and the trial continued. At 

root of the audience’s reaction was the apparent ignorance of the prosecution. 

Hogan’s question seemed to suggest that, as opposed to Ernst, he was not 

well-versed in reproductive health. This interpretation did not go unnoticed by 

the press. Like Broun, the New York World’s Dudley Nichols teased Hogan, 

describing him as “a pleasant young man who had done a young man’s 
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best.”314 The implication was that Hogan was, at best, unsophisticated in 

matters relating to sexuality.  

 Despite his earlier outburst, or perhaps because of his embarrassment at 

being reversed by his boss, on May 14 Judge Rosenbluth ruled in favor of the 

defendants.315 The judge framed his decision around the clinic’s diagnosis. The 

prosecution, he said, had the burden of proof to demonstrate that the diagnosis 

was made in bad faith. Yet, in response to Ernst’s statistics showing how the 

spacing of births could affect infant mortality, the prosecution failed to present 

evidence that challenged the clinic’s diagnosis. Basing his decision on the 

precedent of People v. Sanger, the judge ruled that “(t)he law is plain that if the 

doctor in good faith believes that the patient is a married woman, and that her 

health requires prevention of conception, it is no crime to so advise and instruct 

therein.”316 

 

Conclusion 

 While the idea of birth control could be threatening to those who clung to 

traditional nineteenth-century constructions of masculinity, by stressing 

marriage and health in his ruling, the judge managed to uphold certain 

components of those constructions. First, since the ruling only applied to 
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married women, single women would not be able to obtain contraceptives and, 

accordingly, their sexuality would presumably be kept under control. The great 

fear of vice-societies and others who rallied against birth control was that birth 

control would lead to promiscuity. There were contemporary critics who warned 

against the sins of promiscuity which, they claimed, would in turn lead to 

unwanted children, disease and race suicide. An underlying fear, hinted at but 

not often voiced explicitly, was that men would somehow lose power in the 

interim. So long as women were constantly having and raising babies, they 

would not be members of the labor force, where they might compete with men 

or distract them with their feminine wiles. Birth control could also allow women 

to take multiple partners without fear of getting pregnant. In short, unlimited birth 

control would burst apart the separate spheres beyond repair. 

 Second, the ruling focused on the health benefits of birth control, rather 

than the question of women’s authority over their sexuality. Health policy, as 

Ernst realized early on, could be quantified, and the data and statistics he cited 

in trials would give his defense a leg up by suggesting a degree of neutrality. 

Science, it seemed, was neutral, and how could one refute scientific facts that 

pointed to a healthier, safer society? Indeed, in this case, the prosecution did 

not challenge Ernst’s data on the advisability of spacing births. And in fact, 

Ernst’s approach actually helped to cement certain traditional gender 

assumptions. Why was it, after all, that infant mortality was higher for women 
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who had births closer together? Under long-held conceptions of women, they 

were the “fairer sex,” a gentle way of suggesting that women were weak—and, 

by extension, that men were powerful. By framing birth control this way, as a 

necessary medical treatment, rather than a woman’s right, Ernst appealed to 

the public’s sympathy and its assumptions about the relative weaknesses of 

women, and the judge codified that view. 

 While Ernst had clearly won the case and had several other trials on his 

agenda, there were still two matters pending in Sideri. First, what had happened 

to the materials that the police had confiscated during the raid? And second, 

would anyone in the police department be punished for the abuse of power? 

Ernst had complained from the beginning that the police had left no receipt for 

the 150 patient cards taken during the raid.317 The police continued to insist that 

they had not taken any cards.318 The same day the court released the five 

defendants, the police commissioner apologized for his officers’ “tactics.” He 

placed the blame on Officer Mary A. Sullivan, whom he said planned the raid, 

stated that the matter should have been referred to him and demoted 

Sullivan.319 Ernst was not satisfied with this demotion. In an unsigned letter to 

Ernst’s nephew, DeWitt Stetten, Jr., who was the President of the New York 

City Medical Society, the firm stated its intention to investigate the facts 
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surrounding the issuance of the warrant and the raid. Although the magistrate 

and the police commissioner had announced that the case was closed, and a 

policewoman was demoted, “our own interest is primarily to have the matter 

thoroughly aired as a form of social protection for the medical profession in the 

future.”320 The commissioner, perhaps frustrated by Ernst’s continuing 

questions into a matter that Whalen considered closed, actually challenged 

Ernst to fight it out in court.321 

Whalen’s challenge was the twentieth-century version of a manly duel 

between two public figures. Ernst backed down but did not lose face. He 

focused on his other cases and let his associates battle over the demotion and 

the records. His office ultimately lost. The police continued to insist that no 

records were seized and the cards never materialized. But the case, as Ernst 

and Lindey would put it, “aroused” the medical profession and helped solidify 

public support for birth control.322 Arguing this case enabled Ernst to perfect his 

masculine script and polish its repertoire of citing scientific data and statistics, 

and health benefits in defense of his clients. It also placed men like Ernst, who 

could speak confidently and openly about sex, in stark contrast to men like 

Hogan, who seemed to fumble nervously when broaching the subject. Ernst’s 

decision to ignore the commissioner’s challenge, then, did nothing to diminish 
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Ernst’s popularity, and he moved happily onto other controversial cases, all the 

while fomenting his image as the modern man confident in his own masculinity. 
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Chapter Five:  Promoting Life323 

 
If a child…has never indulged with his comrades in, let us say, the 
language of the street, he wouldn’t know any more when he gets 
through looking at those pictures than when he started. If [he] has 
indulged in the language of the streets, and if he does entertain 
erroneous ideas, he will be assisted upon the path of truth and 
verity. That hurts no man, be he eight or eighty.....We are born this 
way, every one of us. Why should we be ashamed to tell our 
children so? Aren’t they entitled to know it? 324 

 

 -Testimony of Dr. Nelson A. Ludington, State v. Samuel Matloff

  

  

No man, Dr. Nelson Ludington argues above, is injured by the truth. Dr. 

Ludington’s testimony came during the trial of State v. Samuel Matloff, a New 

Haven, Connecticut, case brought to court after authorities seized Life 

magazine’s “Birth of a Baby” issue in 1938. Ludington’s point—that information 

about sexuality isn’t injurious—serves as a useful barometer for the changing 

conceptions of masculinity Ernst had witnessed even since his successful 

defense of The Sex Side of Life, The Well of Loneliness, and the raid of 
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Margaret Sanger’s birth control clinic only a decade earlier. In stating that 

sexual information “hurts no man” Ludington likely meant to include women in 

his diagnosis; still, his statement is revealing for its underlying assertion that, 

contrary to the claims of vice societies some 10 years earlier, men were not 

savages who would respond to sexual information by pouncing on women or 

girls. 

 The fact that Life was seized across the country, and that some news 

dealers were arrested, demonstrates that Ludington’s view was not shared by 

everyone. But the trial of People v. Larsen, in which Morris Ernst successfully 

defended Life’s publisher against obscenity charges, does illustrate how much 

currency the Victorian conception of savage masculinity had lost by the late 

1930s. And the case, which was Ernst’s last great victory in obscenity law, 

demonstrates the extent to which Ernst had mastered the masculine script he 

had himself crafted. By 1938, Ernst was so practiced in representing challenged 

texts that he could practically defend Life on autopilot. The basic outline of his 

strategy was the same: push the case in the press, send out a letter to dozens 

of influential citizens calling for their support of the cause, publicize the 

favorable responses and assemble past “greatest hits”—including many of the 

landmark cases that Ernst himself had won—to promote the position that the 

prosecution’s argument was antiquated. Given his track record, and his ability to 

read public opinion, Ernst had to know he would win. 
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The difference with People v. Larsen is that the trial almost seems 

staged. Unlike Ernst’s other clients, Life’s motives in publishing “The Birth of a 

Baby,” are dubious. Unlike Dennett, who originally published her sexual 

education pamphlet for her sons; or Radclyffe Hall, who tried to create art for, 

by, and about lesbians; or the nurses and doctors in Sideri, who were helping 

low-income women gain sovereignty over their sexuality, Life’s reasons for 

publishing and promoting “The Birth of a Baby” were not altruistic or noble. Yet 

Ernst took on the case anyway. He once mentioned that his firm accepted 

clients who could pay handsomely so that it could also represent clients who 

could not pay at all. Indeed, in the case of Sideri, Ernst and his firm donated 

their time. In the Life case, which would pay the firm for its efforts, Ernst would 

earn the added benefit of celebrity. The legal exhibitionist could not have 

resisted such a possibility. He would win, easily, thus further whittling away the 

censorship of sexuality. Moreover, he would be associated with (and, later, 

promoted in) the era’s most popular magazine. If any doubts about his 

masculinity lingered, they would surely be dashed now. 

Ernst was, once again, pitted against the kind of masculine aggression 

that some people still associated with the police and overzealous prosecutors. 

When the controversial “Birth of a Baby” issue hit newsstands on April 8, 1938, 

authorities were ready. Police and vice societies raided newsstands in several 

cities across the U.S. and seized copies of the offending issue. Not content to 



 177 

simply seize the goods, Bronx police arrested newsdealers who were selling the 

issue. In addition to seizing their magazines, police in New York arrested 

several men who sold Life for violating Section 1141 of the Penal Code, better 

known as the obscenity clause. “The photographs and drawings in the 

magazine,” the prosecution charged in its trial memorandum, “are disgusting, 

obscene, indecent and unlawful.”325 This aggressive response shocked and 

puzzled many contemporary readers. After all, Life’s issue contained no nudity, 

nor depictions of sexual activity and, prior to the arrests, it had been sent to the 

homes of its 650,000 subscribers with little objection.326 From a modern 

perspective, as in the Sideri case, the authorities’ swift and forceful action 

seems to have been a physical reincarnation of the Victorian matron who would 

use moral suasion to purify her home and domesticate her family.  

From a contemporary point of view, however, Goliath seemed to be 

picking on David, and the police grossly miscalculated the public response to 

their actions. Unlike the prior cases Ernst had defended, where traditional views 

on issues important to women were still widely held, in the “Birth of a Baby” trial, 

the general public seemed to believe, mistakenly, that prosecutors were 

claiming that birth itself was obscene. That perception, along with the popularity 

of Life, doomed the prosecution’s case from the start. Dr. Nelson Ludington’s 
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above testimony, though cited at the famous New York “Birth of a Baby” trial, 

had actually been given three days earlier in the New Haven, Connecticut trial 

of State v. Matloff, where the judge subsequently lifted Connecticut’s ban on the 

issue. Other cities soon followed suit, and prosecutors in the most scrutinized 

trial held in New York were swimming against the tide.327 In New York, where 

Morris Ernst successfully defended the article, the decision in favor of Life did 

help to destigmatize public representations of pregnancy and birth and to further 

the goals of public health advocates. Once again, Ernst seemed to be acting as 

a profeminist, doing the work of feminism by arguing down restrictions on 

female reproductive health. More importantly, the case reveals, yet again, how 

Ernst took a controversial issue important to women, argued it in a legal 

atmosphere almost completely closed to women, and in the process promoted 

his own career and masculine currency. 

  

Background to the case 

The controversy began a year earlier in 1937, when the American 

Committee on Maternal Welfare (ACMW) first presented the original “Birth of a 

Baby” as a medical film. The ACMW was a loose confederation of doctors, 

                                                                                                                                               
326 Defendant’s Trial Memorandum, 6, People of the State of New York -against- Roy E. Larsen, Box 91, 
MLE. 
327 “Wide Ban On ‘Life’ For Birth Pictures,” New York Times (9 April 1938), 15 ; “‘Life’ Ban Spreads To 
Pennsylvania,” New York Times (10 April 1938). 21. The article was also banned or seized throughout 
Pennsylvania; in Essex, Bergen, Hudson, Union and Mercer Counties in New Jersey; and in Nassau 



 179 

medical professionals and educators with the stated purpose of promoting “the 

welfare of mothers and their unborn and newborn babies.”328 According to Child 

magazine, the objective of the 72-minute film was “to educate the public to the 

need for maternal care and the value of the physician's services.”329 When the 

film was released, it was met with some resistance, mostly from vice societies 

and censors, who argued that its graphic nature made it inappropriate for many 

audiences. Such arguments were countered by newspapers such as The New 

York Times, which editorialized that the assertion that the film was indecent “is 

hard to take…seriously,” given that so many prominent medical authorities and 

agencies had approved of the film.330 

Life capitalized on this controversy. During the first week of April,1938, 

Life sent its subscribers an unusual letter in the mail. The letter, signed by 

publisher Roy Larsen, warned readers that the upcoming April 11 issue of Life 

would include an illustrated article about childbirth. The article in question, the 

publisher explained, was an adaptation of a highly-praised movie entitled The 

Birth of a Baby. Life readers would see a photo spread containing stills from the 

movie along with captions that would explain what was taking place in each 
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frame. Given the graphic nature of the subject, the publisher concluded, some 

readers might deem the photo spread inappropriate for their children.331 

 At first glance, the motive behind Life’s letter seems fairly straightforward. 

It is generally not in the best interest of publishers to alienate their readers (or 

their advertisers, for that matter), and one could certainly understand Life’s 

cautionary note to subscribers in this light. Although controversy can sell 

magazines, Life’s target audience was the American family, and so one might 

conclude that Larsen sent out the letter in an effort preserve that readership. In 

other words, by alerting families beforehand, Life would be seen as a 

considerate, responsible publication that empowered parents by letting them 

make their own decision about the contents of the issue. Had this been the 

motive, however, then Life carelessly overlooked a high percentage of its 

readers, because no such letter was attached to the cover of the newsstand 

editions, and some 1,350,000 Life readers—more than double the number of 

subscribers—bought their copy at the newsstand.332 A copy of Larsen’s letter 

did appear in the issue itself, but not on the cover or even on the first pages; 

rather, the letter was printed on the page that preceded the story’s photos. Any 

readers who arbitrarily flipped through the magazine (or who innocently gave it 
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to their children) might be in for a shock. In short, it made no sense for Life to go 

to such efforts to retain their subscribers while ignoring their newsstand 

audience. 

In fact, it seems likely that the cautionary letter was one small element of 

an orchestrated publicity stunt that allowed Life to garner national headlines 

while burnishing its image as an altruistic educational resource and a defender 

of free speech. The idea that Life’s motives were less than pure also crossed 

the minds of some of Ernst’s contemporaries. When Life’s publisher went to trial 

in defense of the article, Ernst petitioned influential people to testify on behalf of 

Life, and the responses he received were not always favorable. For instance, 

the historian James Truslow Adams wrote Ernst, “I cannot help but feel that the 

use of the material was more or less a stunt on the part of Life to increase 

circulation...The material is so commonplace from the standpoint of 

physiological text books and seems to me to contribute little to public welfare in 

connection with childbirth that I do not see the necessity for publishing it.”333 

Brooks Atkinson, the drama critic at the New York Times, was similarly unwilling 

to provide his support. “I don’t think the publisher of Life needs me to help him 

pull his chestnuts out of the fire,” he wrote. “My liberalism does not extend to the 

business offices of successful publications that know how to handle their 
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business affairs far more competently than I.”334 Even Ernst’s close friend, Edna 

Ferber, the famous novelist and playwright, was also dubious about Life’s 

motives: “I don’t think LIFE is the ideal medium for the presentation of those 

BIRTH OF A BABY pictures,” she wrote. “I think LIFE’s reason for publishing 

them was not humanitarian. The notoriety which now follows the attempt to 

suppress the pictures will, of course, make the pictures seem dirty and LIFE 

seem courageous, neither of which is true.”335 Ferber, as it would turn out, was 

quite prescient in this regard.  

 

Description of the article 

Given the content, by modern standards “The Birth of a Baby” seems 

quaint in its modesty. In fact, compared to Mary Ware Dennett’s Sex Side of 

Life, which Ernst had freed from the obscenity clause years earlier, the Life 

magazine article is not very revealing at all. What was it about the issue, then, 

that led authorities to order police to seize it and arrest those who sold it? In 

order to understand why it raised concern among authorities, it will be 

instructive to describe the controversial article in detail. In its introduction to the 

article, Life began by citing maternal mortality statistics, and claimed that 

modern medicine could cut that rate by at least 75%, “but at every turn it is 
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hindered by public indifference and social taboos.”336 The movie, Life suggests, 

could overcome those obstacles. Life then lists the doctors, “all recognized 

leaders in obstetrics and gynecology,” who supervised the making of the 

movie.337 After including statements of praise from various leader and experts, 

like Surgeon General Thomas Parran, Jr. (who had been the chief of the 

Venereal Disease Division of the Public Health Service in the 1920s) and 

Minneapolis Mayor George E. Leach, each of whom has their photograph 

inserted in the introduction, Life states that film’s audiences “are impressed by 

the unfailing dignity and taste with which it is handled and its altogether 

wholesome spirit,” and promises that the magazine has made every effort to 

preserve that spirit in its “Birth of a Baby” article.338 The story itself consisted of 

35 panels of stills taken from the film with brief text summaries below each still 

panel. The first three panels simply show the title and credits of the film, and 

allow Life the opportunity to emphasize that “from the title on, The Birth of a 

Baby is presented with uniform good taste.”339 The credits include a list of eight 

medical organizations; beneath this panel, Life states that the information in the 

film and in the article “is endorsed by the best medical authorities.”340  
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Now the tale of the movie itself, at first blush, appears only to promote 

traditional gender stereotypes and thus hardly seems threatening. “Birth of a 

Baby” tells the fictional story of Mary, a married woman who becomes pregnant 

and then learns, along with readers, about the major stages of pregnancy and 

birth. At the beginning of the story, Mary is ignorant of the facts of life, and 

learns about menstruation by shyly sitting next to her mother-in-law, Mrs. 

Burgess, as Mrs. Burgess reads a book about menstruation to her own young 

daughter. Afterwards, Mary asks Mrs. Burgess if many women die in childbirth 

and then “admits” she has missed her period.341 Her mother-in-law reassures 

her and advises her to see the doctor. Before doing so, Mary first tells her 

husband John in a roundabout way that she might be pregnant: John had been 

planning an exotic vacation in Canada, and is surprised to hear his wife say, “I 

don’t like vacation trips.” Then she tells John that he might be a father.342 

The only thing for Mary to do is go to a professional man, who can fulfill 

the role her husband cannot and who will provide her with information about her 

reproductive system. We see here that, as far as women’s reproduction goes, 

the only one who has the answers is a medical professional, in particular a man 

of science, who will certainly not get aroused in the exercise of his duties. At the 

doctor’s office, Dr. Wilson tells Mary about the process of fertilization and 

sanctions what he calls “marital relations,” as well as short car rides, up to the 
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sixth month of pregnancy.343 We also learn at this time that “The wide-hipped 

female figure is naturally designed for childbearing,” and that’s good news for 

Mary.344 Dr. Wilson also shows Mary drawings that show the different stages of 

pregnancy, with details of the fetus’s growth.345 When Mary goes into labor, we 

see Dr. Wilson and his nurse arriving at John and Mary’s house, where John is 

“put to work” boiling water to sterilize the medical equipment.346 From the 

information given in the story, it seems that this is the husband’s only role in the 

pregnancy or birth. Later, as a happy conclusion to the happy event, we see 

John embracing Mary six weeks after the birth, excitedly telling her “Why, you’re 

just as slim as you used to be, and more beautiful!”347 This last frame shows the 

couple kissing. Marital relations, and John’s manly function, may resume. 

What, then, could have been deemed objectionable about this story? For 

one thing, Life was considered a family magazine. If the idea of a mother 

reading a scientific book about menstruation to her daughter was not 

threatening, the idea of boys and young men as voyeurs of that scene may 

have disturbed those readers who embraced the nineteenth-century ideal of 

separate spheres for men and women. And there are other such voyeuristic 

moments in the story. Unlike John, who is not present when Dr. Wilson shows 

                                                                                                                                               
342 Ibid. 
343 Ibid, 34. 
344 Ibid. 
345 Ibid. 
346 Ibid, 35. 



 186 

Mary diagrams of her reproductive system, male readers of Life, a number of 

whom were boys, would see the forbidden diagrams as well. So even if the 

discussions of reproduction are handled properly within the magazine from the 

standpoint of traditional gender roles, the gaze of male readers may have made 

censors uncomfortable. 

 The greatest stated concern of censors was the article’s illustrations, 

particularly the diagrams displaying the development of the fetus and the stages 

of growth and birth of the baby. The article also included a photograph of an 

actual baby’s head emerging from the birth canal. The area around the baby’s 

head, however, is so thoroughly enveloped in white sheets that there is no 

evidence, save the textual commentary, that a baby is actually emerging from a 

woman’s body.348 The prosecution later argued that these images would plant 

impure thoughts in young minds. Some censors also suggested that there was 

a subversive element to the article. Although there is no mention of birth control, 

explicit or otherwise, authorities believed that there was some correlation 

between the article and the birth control movement. On April 7, 1938, the night 

before the issue hit the newsstands, WNEW radio in New York reported that 

police chiefs throughout New England viewed the article as “muffled 
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propaganda for birth control” and that these authorities therefore believed that 

the article “would be detrimental to the morals of youth.”349 

By emphasizing birth control, these police chiefs were either reading 

between the lines or were completely disingenuous. Again, Life makes no 

reference whatsoever, direct or indirect, to birth control. One suspects that, if 

authorities truly viewed the issue as birth control propaganda, then they must 

have interpreted the birth as a handicap upon the personal relationship between 

John and Mary. In other words, one would have to maintain that the article 

subversively promoted birth control because it showed pregnancy as 

debilitating—for the husband. For instance, one could argue that John’s 

romantic plans for a vacation in Canada are derailed when Mary gets pregnant. 

According to this interpretation, John’s ultimate exercise in heterosexual 

masculinity, the impregnation of his wife, has thus undermined his plans for 

leisure. Unprotected sex, it would appear, may destroy extracurricular activities. 

Additionally, marital relations, as the doctor calls it, must cease after the sixth 

month and won’t continue until six weeks after the birth. And John has all but 

been supplanted by Dr. Wilson during this time: John literally exits the picture 

until Mary goes into labor, at which point the only function assigned to John is 

the apparently emasculating work of boiling water. While this interpretation may 
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seem curious to a modern reader, in an era in which fathers were not invited 

into hospital delivery rooms and birth control was legally deemed obscene for 

single women, it does explain the police force’s use of birth control as a 

justification for seizing the article.  

Thus one can read two competing representations of masculinity here. 

On the one hand, if “The Birth of a Baby” is read literally, the traditional 

understanding of male sexuality has not changed one whit. In this literal 

reading, at the end of the story, John remains in the dark about female 

reproduction. His function is that of the breadwinner, and that role must fulfill 

whatever manly needs he has until Mary recovers from the birth of their child, at 

which time husband and wife can resume their recreational activities. On the 

other hand, if “The Birth of a Baby” is read as a cautionary tale, the message 

about masculinity is quite different: unless men learn about reproduction and 

can find some way to prevent pregnancy...say, birth control, their manly function 

will be weakened for at least several months.  

As the father of three children who had a broad understanding of 

sexuality, Ernst personally fit neither of these constructs. But Ernst was not 

utterly detached from the image of fatherhood as depicted in Life. The parenting 

of his children seemed to be largely confined to servants and nannies, and 

while it is unclear how much of a role his wife played in raising their children, 

                                                                                                                                               
possible that Ernst fed Sullivan’s quotation to both WNEW and the Plain Dealer. “‘Life’ Banned in East For 



 189 

what is clear is that Ernst was absent during much of the time. Ernst was 

uncomfortable with babies and little children, as he mentioned several times in 

his memoirs. He spoke fondly of his own children in his books and provided for 

them—even purchasing a home for each of them in Nantucket, one right next to 

each other—and there are references sprinkled through his writings of various 

sailing adventures that the Ernst family shared. But he referred to his children 

as his “friends” and conceptualized his relationship with them as such. A 

revealing homemade Ernst “newspaper” showed how he would joke about his 

children, even poking fun at what he suggested was his oldest daughter’s 

promiscuity.350 Ultimately, he would come to regret his fathering strategy. 

In some ways, then, Ernst’s experience with and attitude toward 

fatherhood did match contemporary attitudes. E. Anthony Rotundo points out 

that during this era fathers spent less time with their children, and critics 

“complained of men who did not involve themselves with their children in any 

meaningful way.”351 Though the meaning of fatherhood had drastically changed 

over the last decades, as Rotundo indicates, with fathers still fulfilling the role of 

provider and breadwinner, the day-to-day disciplining would continue to fall to 

mothers. In terms of the time he spent with his children, then, Ernst’s masculine 

script may not have differed greatly from those of his contemporaries. Like other 
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upper class New Yorkers, Ernst held numerous dinner parties and social events 

at his home; once his children were old enough to act in a socially-acceptable 

manner, they were invited to sit at the table and join the guests. Servants and 

nannies thus disciplined the children; the reward for obedience was the chance 

to spend time with their parents and listen to some of the world’s most famous, 

brilliant, and powerful adults discuss and debate the pressing issues of the day. 

In this sense, Ernst was surely providing a different atmosphere for his children 

than his father did, and he freely shared the fruits of the wealth, success and 

connections he enjoyed with them. 

 

“Birth” is Suppressed 

Despite the concerns of censors, Life’s subscribers did not find the 

magazine threatening. When the anticipated issue arrived in the mail, the 

reaction of subscribers was generally positive. Few readers canceled their 

subscriptions and many sent enthusiastic letters to the magazine in praise of 

their photo spread. But when that same issue hit the newsstands, police in 

numerous cities claimed that it was obscene and seized the offensive issue. 

The day before the issue was delivered to newsstands, several cities, including 

Pittsfield, Boston, Worcester, Holyoke and Springfield, Massachusetts; 

Providence, Rhode Island; and Bridgeport, Connecticut announced that copies 

of the magazine would be banned unless the four “Birth of a Baby” pages were 
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removed. They weren’t. Bans were also announced in Northampton, Fall River, 

and Lawrence, Massachusetts. The next day, copies of Life were seized in 

Merrick, Long Island; Jersey City, Newark, Elizabeth, and Trenton, New Jersey 

and elsewhere. It was no secret that many of these cities had large Catholic 

populations or that the local authorities were responding to the wishes of their 

constituency. “My ideas are Catholic ideas and American ideas,” declared 

Bronx District Attorney Samuel J. Foley. “I try to live as a Catholic and 

administer my job as a Catholic.” People who disagreed with him or with the 

authorities who had suppressed the magazine, he said, were “sneering at 

God.”352  

Although the confiscations momentarily dug into Life’s profits, they had 

not yet paved the way for Life’s public relations coup, since in those raids, 

police had only seized the magazines; there was not yet a human face or a 

clear victim. While issues of Life piled up in police stations, the tone began to 

change as police arrested newsstand vendors. In the Bronx, in addition to 

seizing one-thousand copies of Life, police arrested Benjamin Zaresky on April 

8, and Harry Mish, Morris Weinstein and Joseph Horowitz on April 9. Each man 

was charged with violating the obscenity clause. These newsstand vendors 

could be seen either as smut peddlers or as defenseless victims of an 
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overzealous district attorney. Morris Ernst, of course, portrayed them as victims, 

and most New York City newspapers agreed. 

The arrests opened the door for a test case to decide who was ultimately 

responsible for the distribution of printed matter. In Ernst’s 1945 memoir, The 

Best is Yet, he recalls his visit to Roy Larsen’s office after police arrested the 

newsstand owners. Larsen presumably called Ernst, the censorship expert, for 

advice on how to use free speech arguments to stop police from confiscating 

the controversial issue of Life. As Ernst recalls it, the meeting took a surprising 

turn when Ernst told the publisher that he was “damned weary” of watching 

relatively powerless people like those venders “take the rap” for powerful 

publishers. To begin with, Ernst said, newsdealers generally didn’t know what 

they were selling. How could they read through the dozens and dozens of 

magazines and newspapers dumped in front of their stands? Even if they were 

somehow able to do so, were the dealers equipped to determine which of those 

periodicals were legally obscene when the courts had such difficulty doing so? 

These newsdealers, who frequently lacked the financial means to pay for their 

own defense, were more often than not the target of prosecutors. Once 

arrested, the retailers understandably caved in and chose to plead guilty in 

return for a smaller fine. In front of Larsen, Ernst wished aloud that someone—

some brave publisher—would “dig his heals in the ground and stand back of his 
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material.”353 Ernst thus appealed to Larsen’s sense of himself as a big man with 

the power to improve the lot of the little man. The newsdealers were Jewish and 

poor, two sources of prejudice and two limitations on power which Ernst 

intimately understood, and he was thus able to relate to their predicament. More 

importantly for him, he was able to depict their pathetic status in terms that Roy 

Larsen could understand. According to Ernst, upon hearing Ernst’s lamentation, 

Larsen immediately volunteered to fill the role of the benevolent big man and 

surrender himself for arrest.354  

 Ernst then arranged for an April 11 meeting with Bronx District Attorney 

Samuel J. Foley at Foley’s office. There, Foley agreed to try Larsen as a test 

case and hold a trial on April 19; in the meantime, the newsdealers’ cases 

would be held in abeyance.355 To set the test case in motion, Larsen sold a 

copy of the April 11 issue of Life to a detective in the presence of Ernst and 

Foley, and the next day surrendered himself to the detective. Larsen pled not 

guilty and was released into Ernst’s custody.356 All of these events were well-

publicized, in large part due to Ernst’s efforts. The same day that Bronx police 

arrested Zaresky, Ernst orchestrated a rapid-response media campaign. The 

April 9 edition of the New York Herald Tribune reported not only that Zaresky 

had been arrested on April 8, but that Larsen would surrender himself that very 
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morning with the intention of making himself the defendant in a test case. The 

story also cited Ernst, who had wasted no time in presenting his argument to 

the public. Foley’s attempt to suppress the issue, Ernst said, was an attack on 

both the freedom of the press and on public health and welfare.357 

 

The Court Case: Corrupting the Youth? 

The prosecution, led by Bronx District Attorney Samuel Foley, argued 

that the article would cheapen sex or even increase illness and mortality by 

encouraging sexual activity among the innocent. At court, the prosecution 

pointed out that the issue was sold in candy stores and could be “sold in the 

rack with...magazines such as Boy’s Life, Boy Scout magazines and other 

periodicals intended for persons of tender and immature years.”358 Foley then 

cited the 1868 English case of Regina v. Hicklin, in which Lord Chief Justice 

Cockburn defined “obscenity” as material which tends “to deprave and corrupt 

those whose minds are open to immoral influences and into whose hands a 

publication of this sort may fall.”359 The prosecution believed that “The Birth of a 

Baby” “would suggest impure and libidinous thoughts in the young and 
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inexperienced,” and therefore should be banned.360 It was indeed appropriate 

for Foley to cite this 70-year old precedent, for it in fact reflected nineteenth-

century assumptions about the way in which men and boys responded to sexual 

material. In addition, Foley’s focus on reading material designed for boys, such 

as Boy’s Life and scouting magazines, reveals that the “young and 

inexperienced” minds he was most concerned with belonged to boys. The fear 

was that “The Birth of a Baby” might incite boys to have sex, with the underlying 

assumption that boys were unable to control themselves. 

This assumption—that boys were on some level “animals”—harkened 

back to the nineteenth century. As E. Anthony Rotundo has illustrated, in the 

Victorian era boys were frequently portrayed as “wild,” and as “primitive 

savages.”361 The nineteenth-century belief was that, away from the civilizing 

effect of the domestic world, where women and girls resided, boys could be 

animalistic. If one pictures boys this way, as savage, wild animals, the idea of 

introducing them to sexually-charged material might indeed be worrisome. And 

the worries didn’t cease when boys grew into young men. According to 

Rotundo, during the nineteenth century, “sexual desire was seen as a powerful 

force in a young man, distracting him from his work, blinding him to his future 
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duties as a breadwinner, and leading him even to disease and insanity.”362 With 

this nineteenth-century specter haunting twentieth-century censors, it is clear 

why even the discussion of birth could be seen as threatening.  

Ernst countered the prosecution’s use of Regina v. Hicklin with the recent 

ruling of United States v. Levine, a case Ernst successfully defended in 1936. In 

that trial, Judge Learned Hand dismissed the applicability of Hicklin by stating: 

“No civilized community not fanatically puritanical would tolerate such an 

imposition, and we do not believe that the courts that have declared it, would 

ever have applied it consistently.”363 Even if Hicklin were applicable, the 

defense continued, the “Birth of a Baby” pictures did not tend to corrupt, since 

the matter was presented in a “coldly scientific” and dignified manner. Ernst 

then presented the testimony of numerous experts, including psychologists, 

doctors, educators, and clergymen, who concluded that the Life article was 

actually beneficial to children.364 In essence, Ernst’s defense asked the court to 

listen to professionals who actually studied children instead of accepting 

outdated and unscientific assumptions about how children think and act. 

Ernst’s emphasis on professionalism was a wise strategy for two 

reasons. First, by focusing on the article’s “coldly scientific” and, therefore, 
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professional approach to sexuality, Ernst was attempting to reassure jury 

members who might cling to the traditional Victorian assumption that 

discussions of intimate matters could unleash the unbridled passions of boys 

and men. His approach exploited the inherent contradiction in obscenity cases, 

which was that judges, juries and lawyers involved were never themselves 

harmed by the indecent materials they examined firsthand during obscenity 

trials. In addition, medical journals and legal writings were routinely ignored by 

censors, even though they often contained much more graphic descriptions of 

sexuality then the texts that were actually challenged in the courtroom. In other 

words, in the hands of professionals, sex seemed safe. Ernst knew about this 

double-standard from his own experience as a lawyer. When “The Sex Side of 

Life” was initially published in the Medical Review of Reviews, it hadn’t ruffled 

any feathers; it was only years later, when the pamphlet was in the hands of the 

public that its author was indicted on obscenity charges. Ernst thus knew that 

science and professionalism offered a certain protection to texts dealing with 

sexuality. In addition, the scientific, medical and professional man presented a 

reassuring image of controlled, passionless masculinity at odds with the savage 

animalistic portrayal of men that had been in vogue at the turn of the century. 

Ernst therefore argued that a “coldly scientific” examination of pregnancy would 

                                                                                                                                               
364 Defendant’s Reply Memorandum, People of the State of New York -against- Roy E. Larsen., Box 91, 
MLE. 



 198 

not incite boys; in fact, it would support twentieth century reformers’ goal to 

instill sexual self-control.  

The other benefit of this approach was personal. Although he wasn’t a 

scientist, Ernst was an avid aficionado of the sciences and was by now widely 

read in sexual matters. In promoting the scientific method, he was indirectly 

promoting himself. Accordingly, he continued to advance this approach for 

years, and when Alfred Kinsey published his mammoth Sexual Behavior in the 

Human Male, Ernst focused his efforts on championing Kinsey’s work and 

relating it to the law. “I now say,” Ernst declared in 1949, “that the Kinsey Report 

is the single greatest contribution of science to the rule-making part of the law in 

my lifetime.”365 Kinsey’s report, after all, gave scientific clout to Ernst’s long-

held stance that sexuality could be studied and understood, and that the 

findings would reverse or eliminate long held prejudices about the nature of sex. 

One such prejudice involved masculinity. In American Sexual Behavior and the 

Kinsey Report, Ernst and co-author David Loth dismissed the Lewis Terman 

"test" on the "masculinity" and "femininity" of men and women.366 Terman 

claimed that masculinity and femininity were quantifiable attributes and gave 

men and women masculine and feminine points based on answers to questions 
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about likes and dislikes.367 For instance, one gained masculinity points for 

disliking foreigners; one gained femininity points if they disliked playing with 

snakes.368 Ernst and Loth argued that "there is no proof that the characteristics 

labeled by them 'masculine' or 'feminine' are in truth exclusively or even 

predominately the property of one sex or the other," and suggested that more 

scientific methodology was needed to understand gender.369 In American 

Sexual Behavior, as in the Life case and his other defenses of causes relating 

to women’s sexuality, Ernst’s promotion of a more liberal and flexible 

understanding of sexuality and gender invariably promoted his own standing as 

a man by expanding the boundaries of what—and who—was accepted by the 

general public.  

Accordingly, Ernst and his defense team continued to push the 

observable facts about and scientific details of the Life article by incorporating 

the credibility of the film into their analysis. The Birth of a Baby was depicted as 

a wild success in Minneapolis where, according to the defense, about 70,000 

people saw it.370 The audiences, the brief continued, “represented a cross-

section of every social class and religious denomination of the population.”371 
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Along with the mayor of Minneapolis, whose support was highlighted in Life’s 

introduction to the article, the public school authorities, the PTA, churches, 

social welfare organizations and the press all approved of the film. But Life’s 

lawyers had to contend with the fact that the New York State censors had 

refused to give the film a permit, a fact that Life openly acknowledged in its 

introduction to “Birth of a Baby.” There, Life reported that there had been “a 

storm of protest” from the media and from doctors after the censors’ decision, 

and as a result, that ruling was up for reconsideration. Life then cited an 

editorial in the New York Times, “whose editor is conservative Dr. John H. 

Finley,” as evidence.372 Indeed, in July of 1937, the American Committee on 

Maternal Welfare had applied for a license to display Birth of a Baby publicly in 

New York State, and Irwin Esmond, the director of the Motion Picture Division in 

the Education Department had rejected the application, labeling the film 

“Indecent.”373 In November, 1937, the committee screened the film before Dr. 

Frank P. Graves, the commissioner of the New York State of Education, who 

agreed with Director Esmond that the film was “Indecent” – and added that the 

film was also “Immoral” and “Would Tend to Corrupt Morals.”374 It seems likely 

that this decision was a largely political nod to New York’s large and influential 

Catholic community. As Life had claimed, The Birth of a Baby was up for 
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reconsideration, but on April 14, six days after the article went on sale and five 

days before Ernst’s trial, the Board of Regents of the State University of New 

York affirmed Director Esmond’s decision to refuse to license the film to be 

shown in places of amusement.  

If the defense team planned to tie its wagon to the fortunes of the film, 

then, it needed to address this recent decision. Fortunately for Life, the Board of 

Regents’ decision contained praise of the film as well as language that Ernst 

could exploit. The Board stated that the film had been prepared “under careful 

scientific supervision” and that it undoubtedly had high educational value. Most 

importantly, the Board had not rejected the film outright; it allowed the exhibition 

of the film for educational purposes. Ernst argued that if the film were truly 

obscene, then no permit whatsoever would have been issued. Yet the obstacle 

for the Board would also be Ernst’s obstacle to overcome; namely, Ernst had to 

address the contention that the film, while educational for an adult audience, 

could harm children or other, less sophisticated audiences. “As motion picture 

theatres are attended by children of all ages in large numbers and by people of 

all creeds, colors and races,” the Board stated, “this picture is not licensed to be 

shown in places of amusement.”375 The underlying assumption here is that 

certain audiences must not be exposed to the images and information in the 

film. Interestingly, the Board lumped together children and “people of all creeds, 
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colors and races,” a coded reference to immigrants and non-whites. The 

Board’s message was clear: whatever benefits the film might have were 

counterbalanced by the potential damage the film could do to weak, innocent 

minds. If the film was potentially harmful, then it followed that Life’s adaptation 

carried the same risks. 

Given the prevailing prejudices about race and ethnicity, and the fact that 

the kind of savage masculinity no longer so frequently applied to white children 

was still very much a part of the popular perception of non-whites and 

immigrants, the Board’s racist response to the film is not surprising. As Gail 

Bederman has shown in her telling of the Jack Johnson story, the black 

prizefighter was feared for more than his muscles. The fact that he could, and 

did, have sexual relationships with white women threatened the white 

community, as evidenced by negative media coverage and hate mail.376 

Johnson was eventually imprisoned for transporting women across state lines 

for some “immoral purpose” in violation of the Mann Act. The fear of non-white 

masculinity led such laws, which ultimately served the secondary purpose of 

punishing white women for succumbing to such apparent savagery.377 In Lisa 

Lindquist Dorr’s article on the Racial Integrity Acts passed in Virginia during this 

era, she demonstrates how anti-miscegenation laws ultimately served as a 

means by which the society could ostracize white women who had sex with 
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black men.378 And as Jeffrey Moran argues, sexual mores of immigrants 

differed from those of native-born Americans in important ways, a fact which 

increased the anxieties of established white Americans about the possibility of 

“race suicide”: 

 

The sense of race consciousness and racial superiority grew sharper in 

the United States toward the end of the nineteenth century as hundreds 

of thousands of “new” immigrants arrived yearly from eastern and 

southern Europe, threatening the “old stock” Americans with their sheer 

numbers and their unfamiliar habits. Many “old stock” Americans 

commented with disdain on the distance between what they saw as the 

newcomers’ degraded sexual habits and the native Anglo-Saxon’s sexual 

purity. Thus the moral code that originated as a highly personal response 

among middle-class whites to the disorder of American life in the early to 

mid-nineteenth century gradually came to be thought of as a group 

characteristic, even a racial trait.379 

 

Since immigrants and non-whites were presumably among those who were 

more susceptible to the kinds of sexual suggestion left by a film like “Birth of a 
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Baby,” they would also be more apt to reproduce, thereby decreasing the 

native-born white stock.  

Ernst’s defense team attacked the Board’s assumption head on. In the 

first place, Ernst suggested, the legality of “Birth of a Baby” shouldn’t be based 

on the potential effects the article might have on children. Ernst knew from 

experience, however, that judges and juries preferred some assurance that, in 

fact, the material in question didn’t pose a threat to children, and he accordingly 

addressed that concern. Children are more intelligent and have more “moral 

stamina” than adults think, the defense claimed.380 That said, one cannot “look 

into the mind of a child and ascertain, as a matter of scientific fact, the effect of 

anything the child has seen or heard.”381 If one is intent on getting the best 

analysis of a child’s mind, though, one must ask experts in medicine, 

psychology, psychiatry and public – in other words, “persons who have dealt 

with children for many years, have observed and studied them, and can 

therefore be reasonably counted upon to appraise the possible influence of any 

given material on the juvenile or adolescent mind.”382 The brief offered a list of 

“the foremost psychiatrists” who thought that the film was “not likely to have an 
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undesirable effect on those viewing it.”383 It would follow that if the film were 

harmless, then the article would be as well. 

Another strategy for the defense was to suggest that Life was a major 

contributor to the health and welfare of the general public. Life, the defense 

pointed out, had published a number of public health articles in the past. With 

series on topics like tuberculosis, epilepsy, and cancer, Life had helped educate 

the public on health issues. Here, the implication was that “The Birth of the 

Baby” article also fell into that category. To help support its claim that these 

types of articles could truly have an impact on readers, the defense included a 

footnote that detailed the commendations from public health officials on Life’s 

work in this area. In addition, the brief told of one female reader who wrote to 

Life’s editor claiming that the Life series on cancer had provided her with 

medical information that helped save her life.384 

Having established its argument that both the Life article and the movie it 

was derived from were beneficial to the general public, Ernst now focused on 

the specific charge of obscenity. Prosecutors, historically, had drawn from the 

1868 obscenity ruling set down by British Judge Cockburn, who determined 

whether printed matter was obscene largely by what he called “its tendency to 

corrupt.” The defense brief responded: 

 

                                                 
383 Ibid. 



 206 

Is it criminal to present, in a restrained, dignified and scientific manner, 

the basic facts concerning human embryology, pregnancy and delivery? 

Is it criminal to cooperate with federal and state authorities, social 

hygiene groups and welfare agencies in a campaign to reduce our 

childbirth death-rate through public education? If it is, then Life’s picture-

story may be condemned. But if we believe in the soundness of the 

principle that maternal and infant mortality thrives on ignorance, that the 

spread of knowledge is an invaluable weapon in the campaign for public 

health, if we are to work toward the creation of an informed and 

intelligent community, the information must be dismissed.385 

 

Ultimately, then, Ernst used the trial as a referendum on sexual education and 

public health. Prior to the trial he had labeled the attempted suppression of the 

magazine “an attack on public health and welfare.”386 At court he argued that 

“maternal and infant mortality thrives on ignorance,” and piled on statistics—

again, favoring science over passion—to support the need for sexual 
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education.387 In the defendant’s memorandum, the defense cited 1936 data on 

mortality rates of mothers and babies. Ernst’s team cited 1936 data showing 

that 12,000 mothers died of childbirth; 30,000 babies died within 24 hours after 

birth and 40,000 more died before they were one month old. In all, the defense 

claimed,150,000 lives were lost during the course of each year.388 The none-

too-subtle claim was that articles like “Birth of a Baby” helped lower the mortality 

rate. “Physicians are almost unanimous in their opinion,” Ernst argued, “that a 

large percentage of these deaths of mothers and babies can be prevented if 

expectant mothers realize the importance of good medical attention, and seek 

it. The obvious remedy for the high death-rate is a program of education.”389 

Ernst summed up his argument by making a direct connection between actual 

birth and Life magazine, proclaiming: “Life is not obscene unless human birth 

is.”390 

Life—and birth—were ultimately ruled not obscene. In defending the 

article, Ernst helped to destigmatize public representations of pregnancy and 

birth and furthered the goals of public health advocates. Here was a progressive 

man doing the work of feminism by arguing down restrictions on female 
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reproductive health. Ernst had taken a controversial issue important to women, 

argued it in a legal atmosphere almost completely closed to women, and in 

doing so, had promoted his own career and standing in male society. Ernst’s 

defense of birth and pregnancy reaffirmed his masculinity: for his efforts, Ernst 

was ultimately rewarded several years later with a portrait of his work and his 

life—in the pages of none other than Life magazine. But Ernst was slowly 

abandoning his masculine script and, some contemporaries would argue, his 

very integrity, as he increasingly dedicated his considerable intellect, talent and 

energy to supporting, first, the director of the FBI, and later, the dictator of the 

Dominican Republic.  

 

`
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Chapter Six:  Promoting Morris Ernst 

 
  
Dear Morris: 
 
This letter mentions that I am supposed to get an item from you 
more than once a year. You give me an item, that I can use, once 
a year and I’ll introduce you to some very pretty white girls. 
 -Walter Winchell to Morris Ernst, 13 April 1938.391 
 

 
 

When Morris got through giving Hague hell 
He stopped to ogle Harriet Pilpel 
And Harriet, giving him the glad eye, 
(You guessed it) said, “Boy, you’re a swell guy.” 
 -Lee Simonson to Morris Ernst, 1938.392   

  

Morris Ernst’s ability to fashion himself as an almost folksy, plain-speaking man 

with a broad knowledge of sexuality and a close relationship to the powerful and 

popular enabled him to overcome his early insecurities and earn the success 

and recognition he so profoundly craved. At a time when the meaning of 

masculinity was in flux, Ernst gained acceptance as a man by tackling cases 

that advanced feminist clients and issues. Rather than follow the prevailing 
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dominant masculine script, which idealized rugged men with “white” physical 

attributes, Ernst forged a masculine script of his own which enabled him to 

navigate around the dominant, Victorian-era masculinities that excluded him. 

Moreover, the arguments Ernst made in support of pro-feminist texts defied 

traditional gender definitions and ultimately benefited Ernst himself by 

expanding the potentiality of masculine identity. In the letter cited above, the 

powerful columnist, commentator and gossip-monger Walter Winchell, who was 

Ernst’s friend and client, might have been joking when he proffered up “some 

very pretty white girls” to Ernst in exchange for a scoop. Joking or not, 

Winchell’s letter is revealing for two reasons. First, Ernst provided information 

(or “items”) to Winchell, the reporting of which benefited both men. This habit of 

gossiping—or informing—would continue into the Cold War, when Ernst acted 

as an informant to J. Edgar Hoover’s FBI. And, second, as Lee Simonson’s 

above poem also suggests, by 1938, Ernst had developed a reputation as a 

womanizer—and this reputation did not jibe with the progressive, liberal 

component of his masculine script.  

After World War II, Ernst’s star gradually began to dim. From the late 

1920s through the 1940s, Ernst had followed his masculine script faithfully. But 

after 1945, the very aspects of that script that had brought him fame and 
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popularity—his wit, his knowledge of sexuality, and his proximity to celebrities 

and powerful politicians—became subsumed by two features that had always 

been present but had grown in importance as Ernst became more successful: 

his need to rub shoulders with powerful men and his hatred of communism. 

Though he still aggressively promoted his views, his arguments were 

increasingly dismissed. As David Garrow writes in his history of Roe v. Wade, 

“(a)fter more than thirty years on the front lines, Morris Ernst would spend his 

remaining years talking mostly to himself.”393 This chapter thus examines some 

of the ways in which Ernst sought recognition as a man after his heyday as a 

free speech champion ended, including his public support for J. Edgar Hoover, 

his defense of a Caribbean dictator, and his womanizing. 

 

Life, loyalty and women’s bottoms 

While Ernst’s work on women’s issues was critical to his masculine 

script, since it enabled him to define and present himself as a modern man with 

a superior knowledge of female sexuality, in the 1930s and 1940s he also 

defended—and publicized—many other causes. In 1933 he sealed his 

credentials as a free speech champion with his triumphant defense of James 

Joyce’s epic Ulysses, after the novel had been deemed obscene and banned. 

Many considered Ernst’s success in overturning that ruling to be a crucial 
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victory for artists and writers.394 Since Bennett Cerf, Random House’s 

publisher, could not afford Ernst’s fees, Cerf and Ernst agreed that Ernst would 

be paid out of future profits off of the novel, earning Ernst 3% of the royalties of 

every copy of Ulysses sold.395 Subsequent sales of Ulysses resulted in a 

windfall: by one recent estimate, this deal ultimately garnered Ernst several 

hundred thousand dollars.396 Three years later, Ernst joined his friend Heywood 

Broun, who had founded the American Newspaper Guild, in helping establish 

the right of reporters to organize. Ernst represented the Guild after the 

Associated Press fired a reporter for taking part in union activities. The case, 

Watson v. Associated Press, went all the way to the U.S. Supreme Court. 

Ernst’s work further strengthened his solid reputation with journalists, though it 

also may have indirectly inflamed Ernst’s hatred of Communists. During the 

course of the trial, Ernst later recalled, “I had a drink at the Carleton Hotel in 

Washington with John W. Davis, who had argued the case for the Associated 

Press. This casual and pleasant meeting was interpreted by the Communist 
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leaders who had infiltrated the Guild as a betrayal of my client. I was offended 

and hurt, but not surprised, when, eventually, I was replaced as counsel for the 

Guild by a Communist sympathizer.”397 Davis, after all, was a staunch 

Democrat who promoted state’s rights and opposed women’s and civil rights, 

and was therefore a clear foe to Communists. 

Though the journalist Harrison Salisbury placed a good amount of 

importance on this painful experience in increasing Ernst’s antipathy towards 

Communists, Ernst’s ire did not prevent him from representing the Congress of 

Industrial Organizations (CIO) at the Supreme Court two years later in its fight 

against an autocratic politician. Mayor Frank Hague ran a traditional political 

machine in Jersey City and forbade dissent; he slurred those who had opposed 

him as Communists. Ernst knew that some Communists did belong to the CIO, 

but nonetheless eagerly threw himself into the cause. Hague repeatedly 

accused the CIO, the ACLU, and Ernst himself of being Communist.398 

Ultimately, Ernst’s successful and very-public repudiation of “Boss” Hague in 

the 1939 Supreme Court decision, Hague v. Committee for Industrial 

Organization, helped establish the right to public freedom of assembly.399 In 
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newspapers articles with titles such as “Ernst vs. Hague,” the media 

personalized the fight, making a dispute over civil liberties into a battle between 

two men, thereby helping ensure that Ernst was yet again the protagonist and 

the very public face of another protracted court case.400 As always, Ernst made 

trials into events by courting the journalists and enlisting friends and clients to 

give public support to each cause, thus ensuring ample publicity. 

With so many high-profile cases to his name, by the 1930s, Ernst had 

become one of the world’s most famous and successful lawyers. The artist 

Peggy Bacon immortalized Ernst in her 1934 collection of portraits entitled Off 

With Their Heads! which included other contemporary luminaries, such as 

President Franklin D. Roosevelt, New York Mayor Fiorello LaGuardia, authors 

such as Dorothy Parker, Sinclair Lewis, and Djuana Barnes; and artists like 

Diego Rivera and Georgia O’Keefe. In 1935, Phillip Wylie included “Morris 

Ernst” as a character in his murder mystery spoof, The Smiling Corpse. In 

Wylie’s novel, Ernst joined other celebrities like the pianist George Gershwin, 

New Yorker editor Harold Ross, authors Dashiell Hammett and G.K. Chesterton 
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and many more in solving the mystery.401 Ernst’s name appeared regularly in 

the news and in the columns of Walter Lippmann, Heywood Broun and Leonard 

Lyons. He wrote numerous articles himself in which he often alluded to the 

cases he had successfully argued and to the latest books he had published. 

Ernst maintained his connections with opinion-makers and power brokers by 

holding celebrated parties at his Greenwich Village home and by regularly 

prowling the late-night club and restaurant scene at “21,” Lindy’s, Sardi’s, the 

Stork Club and other New York hot spots. He was even a “peripheral” member 

of the Algonquin Club—the famous group of writers and artists who gathered at 

the Algonquin Hotel.402 His celebrity only grew during the 1930s. Harold Ross, 

the founder of The New Yorker, underscored Ernst’s fame in a facetious note to 

Ernst from a Florida hotel where, presumably, Ross was on vacation. Attaching 

page one of the Herald Tribune, which cited Ernst’s announcement that the 

New York City taxi strike he had mediated was over, Ross’s note speaks to 

Ernst’s omnipresence: “Christ, stop haunting me.”403 

But the apex of Ernst’s fame came in 1944, when Life magazine 

published a long article on Ernst, complete with photographs of Ernst and his 

family. Ernst was initially delighted when Life approached him, and in his breezy 
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way, feigned modesty. “I know that your boys are out around town getting the 

dirt on Ernst,” he wrote to publisher Roy Larsen. “Can’t I persuade you that 

there is no story in that guy?” Ernst then hinted, not so subtly, that he hoped 

Life would provide favorable coverage—if not for him, then for the sake of 

Ernst’s causes:  

 

You must know that I am thick-skinned and can dish it out and can take 

it. I am immodest enough, however, to feel that the little I can do toward 

my kind of a better world can be thwarted by glaring publicity. As far as I 

am personally concerned, disclosure of my worst follies—and they are 

legion—won’t bother me.404 

 

Larsen duly flattered Ernst. “How can you expect to be important and, at the 

same time, anonymous?...how can you believe that you are not a most 

interesting person for the press to tell readers about?”405 Ernst might have 

expected favorable coverage, given that he had defended Larsen in 1938 for 

the Birth of a Baby case and helped provide his magazine with the reputation of 

a staunch defender both of free speech and of promoting public health issues. 

Still, even given any expectation of loyalty, Ernst’s concern about “glaring 

publicity” shows him to be unusually jittery, despite his unquestionable love of 
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the limelight. Yale law professor Fred Rodell, whom Life had hired to write the 

article, reassured Ernst that “…since most of what I know of you is decidedly all 

to the good, most of what I write of you will conform to that judgment.”406 

 Rodell was likely telling the truth. On paper, after all, the two men 

seemed to have plenty in common. To begin, both men were Jewish. Born 

Alfred M. Roedelheim in 1907 in Philadelphia, Rodell changed his name in 

1928.407 Both Rodell and Ernst were raised in assimilated households, and both 

families enjoyed periods of financial security. Rodell’s parents divorced when he 

was four years old and he avoided his father once he turned sixteen; like Ernst, 

his relationship with his father was strained.408 After attending Haverford 

College, Rodell studied abroad in England—a country Ernst adored and visited 

frequently. In 1928, Rodell entered law school at Yale, where he studied under 

the future Supreme Court judge Felix Frankfurter, with whom Ernst was a 

regular correspondent. Once he earned his law degree, Rodell worked as a 

special advisor to the governor of Pennsylvania, Gifford Pinchot; this was the 

                                                                                                                                               
405 Roy Larsen to Morris Ernst, 27 January 1944; Box 128, MLE. 
406 Fred Rodell to Morris Ernst, 21 June 1944; Box 128, MLE. 
407 Michael H. Hoffheimer. "Rodell, Fred."  Oxford University Press. Feb. 2000.  Reproduced in American 
National Biography Online,  American Council of Learned Societies.  http://www.anb.org/articles/11/11-
01128.html Though some writers have spelled his birth name “Rodelheim,” the New York Times obituary of 
Rodell’s father and the Haverford collection of Rodell’s papers spell it “Roedelheim.” We know from the 
Haverford collection that Rodell still identified himself as “Roedelheim” as an undergraduate. Interestingly, 
some writers have claimed that Rodell’s parents changed their family name when he was a child. Had it in 
fact been imposed on Rodell, rather than made by his own free will, the change in his name would have of 
course undermined Ernst’s claim that Rodell was “ashamed” of his Jewishness. See G. Beth Packert, "The 
Relentless Realist: Fred Rodell's Life and Writings," University of Illinois Law Review  (1984): 824n7; Neil 
Duxbury, "In the Twilight of Legal Realism: Fred Rodell and the Limits of Legal Critique," Oxford Journal of 
Legal Studies 11, no. 3 (1991). 



 218 

same type of role that Ernst himself had played so frequently in New York 

politics.409 As a Yale professor, Rodell eventually became a younger member of 

the Legal Realist movement. Ernst’s former associate Jerome Frank, was one 

of the prime players in this movement, and Ernst himself was a proponent of 

this philosophy in action, if not in words. In 1933 he famously worked to delay 

the trial of Ulysses to ensure that a specific judge, whom he knew would be 

swayed by critics’ praise of the novel, would hear his case.410 In other words, 

Ernst and Rodell agreed, as Frank had once written, that cases could be 

decided by what a particular judge had for breakfast that morning.411 

 As a legal realist, and a nonconformist, Rodell even discussed the law in 

similar terms as Ernst. In his 1938 work, Woe Unto You, Lawyers!, Rodell called 

the law “a racket,” called lawyers “hocus-pocus artists” and argued that the 

country should “do away entirely with both the magicians and their magic.”412 

Three years earlier, Ernst too had called the law “a racket” during a radio 

broadcast. He had actually taken lessons as a magician in the 1920s and 

discussed the similarities between magicians and lawyers in his 1968 memoir, 

A Love Affair With the Law. Both men were thus liberal, Jewish lawyers who 
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presented themselves as insiders who were eager to demonstrate to the world 

that the legal profession, like the fabled emperor, had no clothes. Was Rodell’s 

article on Ernst flattering? For Rodell, a man who proudly publicized the fact 

that he had never joined the Bar Association, who spoke disparagingly of 

lawyers and who suggested that the legal system be effectively abolished, even 

his subtitle for the Life article—“New York’s Unlawyerlike Liberal Lawyer”—

reveals that to an important degree, Rodell admired Ernst. To be “unlawyerlike” 

and liberal, in Rodell’s eyes, was a plus. 

Politically, however, Rodell was to the left of Ernst. When the two men 

met for dinner, they inevitably argued over politics. As a staunch liberal who 

doubted the policies of the Roosevelt administration, Rodell inevitably clashed 

with the relatively moderate Ernst. “I was certainly intrigued by you,” Ernst wrote 

Rodell the next day. “Even though you and I disagree with FDR on many issues, 

I cannot understand why you should be trying to embarrass him when you can 

do so much worse and see no hope of doing better.” Rodell, in turn, responded 

that his problem with Roosevelt was that “the progressive cause is harmed even 

more by weak men of good will than by out and out bastards. You can fight the 

latter so much more easily and, I believe, effectively.”413 It is not clear whether 

Rodell meant that Roosevelt was a weak man or a bastard. Either way, he was 

insulting Ernst’s hero and, perhaps inadvertently, Ernst himself.  
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In a postscript to his letter, Ernst offered Rodell some free legal advice: “I 

should think that your friend, who is troubled with excessive alimony, is not 

without some relief….If I can see the agreement and decree, I might have a 

bright idea as to procedure….”414 The “friend” he had offered to help, Ernst later 

complained bitterly, was Rodell himself. Rodell had divorced his first wife, 

Geraldine Watt, several years earlier.415 After the issue was published, Ernst 

wrote Life’s counsel and made a point of mentioning Rodell’s supposed request 

for help. “Incidentally, you will be interested to know that while Rodell had his 

knife out for me, and told me as much, he asked me to help him professionally 

in his own personal matrimonial matters,” Ernst wrote. “At the time I was 

bewildered and do not know whether this was a frame-up or a bribe. I did, 

however, do some work in the matter because I thought he was needlessly 

bedeviled by life and that he could be helped, and I wrote him a line to that 

effect.”416  

  If Ernst had hoped that a generous offer of legal advice for Rodell’s 

personal problems might lead to a favorable portrait in Life, he was sorely 

disappointed. Rodell hailed Ernst’s successes and included the obligatory 

greatest hits list: Ernst’s defense of Ulysses, his work on civil rights, his 

association with celebrities and politicians, and so forth. But Rodell’s portrait 
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was no hagiography, and in fact some of Rodell’s comments were a direct 

attack on Ernst’s masculinity. In citing Ernst’s intellectual influences, Rodell 

likened Ernst’s adoration for Supreme Court Justice Louis Brandeis to “that of a 

small boy for his favorite baseball hero.”417 And though Rodell admired the work 

Ernst had done in civil liberties, he slighted Ernst’s relationship with Roosevelt. 

Ernst was now visiting the White House monthly, he wrote, and pointed out that 

Ernst had not written a book since 1940 and had not argued a “headlined” civil 

liberties case in quite some time—presumably because he was focusing more 

energy on Roosevelt. Worst of all was Rodell’s remark that Ernst was “a court 

jester—and today one of the President’s favorites.”418 In this depiction, then, 

Ernst’s manly successes were somewhat devalued by his boyish, immature 

behavior.  

Despite such disparaging remarks, from a historical perspective—

especially in light of Rodell’s cutting remarks about lawyers in Woe Unto You, 

Lawyer!—the Life article as a whole reads as a fair and ultimately favorable 

portrait of Ernst. Rodell’s conclusion was certainly positive. “His many diverse 

achievements,” wrote Rodell, “add up to a substantial contributions to the public 

good. These, plus his generosity with his talents (many of his crusading cases 

                                                                                                                                               
416 Ernst to Bruce Bromley, Esq. 11 March 1944, Box 128, MLE. 
417 Rodell, “Morris Ernst,” 102. 
418 Rodell, "Morris Ernst," 102. 



 222 

are handled without a fee), should give him a solid inner satisfaction....”419 One 

legal historian actually cited the Life article as evidence that Rodell, despite his 

disdain of lawyers, occasionally did write positive essays about them.420 

Contemporaries generally viewed the coverage in a favorable light as well. In 

fact, in the week following publication, Ernst received numerous letters of 

congratulations on the article. Harold Young, the assistant to Vice President 

Henry Wallace, even joked that Ernst himself had ghost-written the Life article: 

“You will be interested in knowing that I read the article in LIFE MAGAZINE 

written by Morris L. Ernst, about Morris L. Ernst, boosting Morris L. Ernst, and 

coyly admitting that Morris L. Ernst is a great citizen, a great sailor, a great 

farmer, a great lawyer, a great wit, and a very modest man.”421  

Young’s intimation that Ernst had orchestrated the Life portrait is 

understandable. Ernst had, after all, enjoyed a long and fruitful relationship with 

the press. His clients and friends—which, in Ernst’s case, were very frequently 

interchangeable categories—included the late Heywood Broun, who had been 

an influential national columnist; opinion-makers like Walter Winchell and critics 

such as Walter Lippmann; the journalists Dorothy Thompson, Drew Pearson 

and William L. Shirer; New Yorker writer E.B. White; the publisher of the New 

York Times, Arthur Hays Sulzberger; and New York Herald Tribune Publisher 
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Helen Reid. In addition, Ernst himself had written or dictated numerous articles 

to newspapers and magazines, even assuming a pseudonym, “Malachi 

Forsyte,” for the New York Post in the 1930s, then bragging about his stunt in 

his books and to friends like the future Supreme Court judge Felix 

Frankfurter.422 Given his close ties to the press, the generally favorable 

coverage he had enjoyed for years in magazines such as Scribner’s, and the 

positive reviews of his many books, Ernst may have indeed hoped for a 

hagiography—especially given the fact that he had won Life publicity and 

credibility in the 1938 “Birth of a Baby” case. 

Though most of the letters Ernst received in response to the Life article 

were extremely positive, Ernst was so hurt and angry by the piece that he wrote 

a letter of complaint to Life’s publisher and addressed his former client as “Mr. 

Larsen—(formally known to me as Roy).”423 According to Ernst, there were a 

“frightening number” of factual errors in the “anti-Roosevelt” piece.424 For 

instance, contrary to Rodell’s assertions, Ernst complained, “I have never had a 

pair of trunks that were other than one single color.”425 And despite Rodell’s 

claim that Ernst’s wife was often ill on his sailing trips, Ernst wrote that Maggie 
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was seasick only once in her life.426 Even Ernst recognized that he was pulling 

at straws, concluding his letter by saying, “Isn’t it funny how the little things in 

life prick?”427 

But Ernst found nothing funny about the article; in fact, he was so upset 

that two months later, he told Life’s counsel that the article was libelous and, in 

an eerie foreshadowing of the McCarthy era, claimed that Life’s “dirty work” 

demonstrated that the company was infested with Communists. “Is Life 

Magazine so innocent as to really play ball with the commies, or is it true, as I 

am generally informed, that the Communists have planted in strategic positions 

in Life various minor employees to do some dirty work?”428 In another letter, 

Ernst gossiped about Rodell’s ethnicity. In doing so, Ernst suggested that one 

reason Rodell wrote a negative article was that he was a self-hating Jew. “I tried 

my best to prevent Life from writing this piece,” Ernst wrote. “I knew that they 

had assigned a man who was a bitter anti-Roosevelt and who had changed his 

name because he was ashamed of being a Jew. But these are the things that 

one only whispers about.”429 

 Two points in particular seemed to “prick” Ernst especially hard. First, 

Ernst was unhappy with Rodell’s description of Ernst’s father. As Ernst saw it, 
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Rodell had claimed that Ernst’s father had been wealthy and that Ernst had 

worked for him. To Ernst’s thinking, Rodell was implying that Ernst was born 

with a silver spoon in his mouth. Ernst wrote that he had never had any 

business with his father or grandfather, and that his father had not been rich. 

“My father lost every nickel he ever had,” he wrote. “I wish your statement were 

the truth.”430 In reality, Rodell wrote that Carl Ernst arrived in Uniontown, 

Alabama “with a mattress, a spoon and an address tag around his neck,” thus 

suggesting that the family was not born into money.431 But Rodell’s other 

suggestion—that Carl Ernst’s family had enjoyed some financial success—was 

partially true. Whatever losses Carl Ernst himself suffered in his business 

dealings, the family had enough money to send Morris Ernst to private school, 

to summer camp in New Hampshire, and to Williams College; meanwhile Carl 

could afford to send his wife, Sarah, to the best health resorts in Europe.432 By 

contemporary standards, the family was wealthy. Though the Ernst family 

fortunes changed, forcing Morris Ernst to work full-time while taking night 

classes to get his law degree, Rodell was ultimately correct. Ernst, however, 

read malice in Rodell’s comments. Such an image, Ernst perhaps believed, 

would undermine Ernst’s credibility as a self-made man. 
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Second, Rodell claimed that Ernst’s “mild and middle-age tendency” was 

to goose women. One male friend of Ernst’s immediately telegrammed Ernst to 

facetiously protest this “libelous” denigration of Ernst’s manliness. Ernst’s 

“bottom-pinching,” his friend insisted, was anything but mild: 

 

YOUR BOTTOM-PINCHING WAS DESCRIBED AS A ‘MILD AND 

MIDDLE-AGED TENDENCY.’ THAT’S A LIBELOUS ASPERSION ON 

YOUR BOTTOM-PINCHING...I’LL BE GLAD TO MOBILIZE THE 

PLAINTIFF’S WITNESSES, AND MARCH THEM INTO COURT IN 

COLUMNS, EIGHT ABREAST, TO OFFER THEIR EXPERIENCE AND 

LACERATED PERSONS AS EVIDENCE THAT HIS BOTTOM-

PINCHING IS ABOUT AS ‘MILD AND MIDDLE-AGED’ AS FERDINAND 

THE BULL WAS AFTER HE WAS BEE-STUNG.433 

 

Whether or not his friend ever witnessed the aforementioned bottom-pinching, 

he clearly believed Ernst was capable of it. Ernst himself provided an intriguing 

and curious refutation to Larsen: “I have never pinched a bottom in my life. My 

sphere of influence, if any, is just the reverse.”434 By “reverse,” Ernst might 
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have meant that his “sphere of influence” was women’s brains, or even their 

genitals. Regardless of whether Ernst actually goosed women, that image of 

him had the potential of undermining his credibility as a modern, progressive 

man. But Winchell’s letter, together with Lee Simonson’s poetic account of how 

Ernst “stopped to ogle” his associate, Harriet Pilpel, as well as Rodell’s article, 

the above telegram from Ralph Hayes, and the recollections of Ernst’s former 

associate, Joel Arthur Katz, all suggest that Ernst was, indeed, a womanizer. 

Ernst himself contributed to this growing reputation with joking insinuations in 

his private writings. “I wonder if your wife will remember me,” Ernst wrote Felix 

Frankfurter. “I made some very lovely gentle passes at her one evening at 

Cambridge. She probably did not suspect anything.”435 In 1939 the Ernst wrote 

and edited The Nantucket Sun, a homemade Ernst-family newsletter. In the 

Sun’s jokey advertisements, Ernst portrayed himself as a flirt and a philanderer: 

 

ADVT- PERSONAL. MORRIS DARLING – Of course I want you to teach 
me how to float. Look for me at 9 p.m. – Geraldine 
 
ADVT- PERSONAL. GERALDINE- You had better mind your own 
damned business. –Maggie Samuels 
 
ADVT- PERSONAL. GERALDINE- Advise postponing engagement. You 
see how it is!- Morris436 
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But of course these were jokes, and Rodell’s descriptions of Ernst’s behavior 

were not meant in jest. Larsen, who found Rodell’s article “delightful,” 

responded to Ernst’s protestations by pointing out that Ernst’s inner circle had 

provided Rodell with the very details that Ernst found offensive: “...you would be 

surprised to find how many of these ‘inaccuracies’ came from people very close 

to you as their best and friendly understanding of the various matters 

concerned,” Larsen wrote. Then Larsen suggested that Ernst was a bit 

paranoid, since Larsen personally found nothing wrong with the article: “Maybe I 

just don’t do enough reading between the lines.”437 

 One person who had read between the lines was the famous novelist 

Edna Ferber, one of Ernst’s closest friends. In her autobiography, Ferber had 

spoken glowingly of her friend, whom she often addressed as “Morrie,” and she 

later wrote a blurb to an Ernst memoir that described him as “a gay and cerebral 

man.” In a letter to another friend that she also sent to Ernst, she labeled the 

Life piece “a shocking thing, deliberate, destructive, vicious.” Like Ernst, Ferber 

envisioned the article as “a knife into Roosevelt,” but she dedicated most of the 

letter to praising her friend. “Morris Ernst is a really good man who has lived 

with integrity, courage, and industry; who has unselfishly fought for the rights of 

his fellow men; whose compassion is limitless, whose sense of justice is 
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profound.” Her one concession: Ernst “has some rather boyish traits,” though 

those behaviors, she explained, “serve to make him more human.”438 

Those boyish traits—a certain glee for publicity, an excitement about 

meeting new people, a profound interest in everything from wood-carving to 

wildlife—hint at the way in which the changing conceptions of dominant 

masculinities would contribute to Ernst’s slow, forced departure from power and 

celebrity. His boyishness, which many had found endearing, could also make 

Ernst an object of ridicule. The image Rodell painted of Ernst as a little boy 

apparently stuck. In 1952, after meeting with Ernst, FBI agent L. B. Nichols 

included details of the meeting that could only serve to disparage Ernst. “Ernst 

had just had a visit with the President who gave him one of the new plastic Rite 

Point lighters which had the President’s picture in the fuel tank,” Nichols wrote. 

“He was like a little boy.”439 Even in 1962, when Ernst was in his 70’s, one 

friend described Ernst as a “perennially young angry man.”440 It is telling that 

Ernst himself joked that he hadn’t fully developed, and as evidence cited his 

personal and professional loyalties, saying in 1975, “I’m a case of arrested 
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development—the same law firm, the same city, the same wife—who could say 

I was daring?”441 

It is ironic that during that last year of his life, Ernst may have unwittingly 

put his finger on the cause of his loss of influence and recognition. Before 

WWII, Ernst was daring: he had defended very controversial free speech cases 

relating to sexuality, and he had done so in innovative ways. After the war, 

however, Ernst “dared” to kindle his relationships with an FBI director and a 

Caribbean dictator. His joke on himself here—that for a twentieth-century man, 

a long-term dedication to one’s wife and career is boring—may suggest that 

Ernst knew on some level that his “arrested development,” or his inability to 

change with the times, ultimately cut him out of the recognition he sought. And, 

as a final irony, though Morris and Margaret Ernst clearly loved one another, 

and though their marriage lasted until Margaret’s death, he would in fact have 

amorous relationships with other women—and, according to family lore, so 

would she.442 

 

Conformity and communism 

In light of the way in which masculinity was being redefined during this 

era, this reinterpretation of Ernst’s boyishness is understandable. Prior to the 

                                                 
441 Stephen Hochberg, "Dedication to Morris Leopold Ernst," New York Law Forum XX, no. 3 (Winter 
1975). 
442 See n236.  



 231 

Cold War, when manliness was contingent on individual achievement and 

challenges to authority, Ernst’s enthusiasm for new ideas and his excitement 

about publicity must have seemed refreshing. After World War II, however, an 

intense culture of conformity, which emerged from anxieties about military and 

psychological threats from communism, rendered this performance dated.443 

Though there were many creative and iconoclastic figures who emerged out of 

the early Cold War and gained followings—the writers of the so-called Beat 

Generation come immediately to mind—the culture of consensus may have 

made outspokenness such as Ernst’s seem oddly childish, rather than boldly 

youthful.  

While World War II raged on, however, Ernst’s brand of masculinity was 

certainly being welcomed in the popular restaurants and nightclubs, in the 

media, and even in the White House, where an idea man like him was 

recognized for his efforts. Franklin D. Roosevelt, whom Ernst had first 

counseled when Roosevelt was governor of New York, encouraged Ernst’s 

advice and his visits to the White House during his presidency, and Ernst 

capitalized on his relationship with FDR. In his autobiographies, Ernst wrote 

affectionately about his experiences with the president. Ernst frequently offered 

FDR what Ernst called “tidbits,” which were ideas, both brilliant and silly, for 

improving America, and the President encouraged Ernst to keep the tidbits 
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coming. “I love the ‘tidbits,’ ” Roosevelt wrote Ernst in April 1943; “be sure to 

keep them up.” 444 Sometimes Ernst’s tidbits directly influenced Roosevelt’s 

policies. For instance, in one such memo, Ernst persuaded Roosevelt that 

postal rates unfairly discriminated against literature. According to Ernst, to make 

his case, he sent two separate packages of equal weight to the White House: 

one contained a two-pound Bible, and the other contained two pounds of the 

raciest pornography he could get his hands on.445 Was it fair, Ernst asked, that 

the Bible cost more to send?446 There is no further record of the whereabouts of 

either package. The story Ernst told differed somewhat from the version 

described by Rodell in Life (Rodell reported that the second package contained 

three sex booklets) but whatever the contents, Roosevelt changed the postal 

rates, and Ernst told the story to further expand his reputation as an intimate of 

the President.447  

 While Samuel Walker rightly points out that Ernst “exaggerated” his 

influence on Roosevelt, historian Richard W. Steele notes that Ernst did, in fact, 

serve as an important conduit of information between the president and the 

New York mainstream politicians and journalists: 
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Ernst was well connected in New York and Washington society, and was 

a mine of gossip, rumour [sic], and stories of the sort Roosevelt prized. 

Much of this he collected at his justly famous parties....Ernst visited the 

White House frequently during the war, supplementing these visits with 

occasional written tips on impending political problems. No tidbit, no 

matter how bizarre, went without a personal response and follow-up by 

the President.448  

 

Ernst rewarded Roosevelt’s encouragement with blind loyalty. Ernst argued in 

favor of Roosevelt’s policies at his dinner parties, at clubs and on the radio. As 

the general co-counsel for the ACLU, Ernst was part of a coalition that 

supported Roosevelt’s Japanese internment policy.449 And, with Roosevelt’s 

support, Ernst drew up a proposal to change Internal Revenue Service 

regulations so that anti-Roosevelt factions and Communists would be forced to 

reveal the names of all directors and members. While Ernst’s recommendations 

were never implemented, his dedication to the President, his talent for 
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brainstorming, and his gung-ho boyishness ultimately fit the character of an 

administration tackling a war and a economic depression.450 

With the death of Roosevelt, Ernst focused on ingratiating himself with 

other power brokers. Ernst attempted to act as an advisor to the new President, 

Harry S. Truman. His main contribution to the Truman administration related to 

civil rights, a subject dear to Ernst’s heart. In 1931, Ernst had worked with 

James Weldon Johnson, author of Autobiography of an Ex-Colored Man, Lewis 

Gannett of the Herald Tribune and others on a civil rights program.451 His 

progressive credentials and past legal work on civil rights landed Ernst a 

position on a blue-ribbon committee in Truman’s White House in 1947.452 

Though he would continue to write to the White House over the course of the 

next decades, however, he never again had the proximity to the Oval Office that 

he had enjoyed and publicized during World War II.453  

But in J. Edgar Hoover, Ernst soon found a new, powerful Washington 

relationship he could promote. Under Roosevelt, Ernst had first worked with 

Hoover on what Richard W. Steele describes as “countersubversive activities of 
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an undisclosed nature.”454 The relationship between Hoover and Ernst was 

clearly desirable to both; from 1939 to 1964, the two men exchanged over 300 

letters.455 After the war, Ernst wooed Hoover with flattery and information. 

Calling himself “Hoover’s personal attorney”—which, as Walker points out, was 

another exaggeration—Ernst became perhaps Hoover’s greatest public 

cheerleader. As Harrison Salisbury documented in his famous 1984 article for 

The Nation, the relationship between Ernst and Hoover was, to an extent, 

symbiotic. Ernst used his position as general co-counsel of the ACLU to glean 

information about clients, which he then passed onto the FBI. In addition, he 

wrote several articles and co-wrote a book which lauded the FBI generally and 

its director specifically. “On balance,” wrote Salisbury, “it seems clear that 

Ernst's greatest value to the Bureau was as a publicist, a kind of Good 

Housekeeping seal of approval.”456 

The greatest value of this relationship to Ernst was that it enabled him to 

flaunt his proximity to power. But in the process, Ernst disregarded the very 

elements of his masculine script which had brought him fame and recognition in 

the first place. As a cheerleader of the FBI, Ernst could no longer persuasively 
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depict himself as a modern man who was in step with the general public’s 

interest in civil liberties. Whereas before his masculine script highlighted his 

eagerness to challenge power, his dedication to progressive social issues and 

his sexual intelligence, he was no longer defending the kinds of issues that 

offered up these features to the public. Furthermore, to an important extent, 

Ernst had abandoned the integrity of the script. As much as he might have 

dropped names before the war, his exhibitionism had usually been entwined 

with the purity of his causes. After the 1940s, he neglected this feature of the 

script. “He protected the FBI whenever possible,” writes Roger K. Newman, 

“and he alerted the FBI to antibureau sentiments among ACLU members and to 

their plans to condemn it. While he may not have given specific names, he did 

pass confidential ACLU material to the FBI.”457 Newman’s findings suggest that 

Ernst’s integrity was second to his dedication to Hoover and anti-Communism. 

“His relationship with Hoover compromised his law practice,” Newman argues, 

since Ernst “would not sue Red Channels magazine for possibly libelous 

comments it made about one of his clients, journalist William L. Shirer.”458  

Ernst, it should be said, had consistently opposed communism and had 

associated it with weakness and femininity long before the Cold War made 

liberal anti-communism de rigueur. In the 1920s and 1930s, Ernst had worked 
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with Communists and even invited them to his home for dinner parties, and his 

association with Communists imbued him with a sense of manly superiority. 

Throughout his life, he loved to recall how his “good friend,” the author and 

socialist H.G. Wells, asked to meet a real, live American Communist. Ernst 

obliged by introducing Wells to American Communist Party leader Earl Browder 

at a dinner party. The next morning, Ernst gleefully reported, Ernst asked his 

son Roger what he thought of Earl Browder. “He’s a sissy!” exclaimed Roger.459 

This oft-told tale reveals much about Ernst. Though he promoted progressive 

views about women in his roles as author, speaker and lawyer, and though he 

personally benefited from the more flexible image of masculinity he presented in 

the courtroom and in many of his writings, his prejudice against Communists 

displaced that modern attitude toward gender identity. It is even more telling 

that he crafted these prejudices into a pseudo-psychological explanation for 

communist behavior: 

 

I should imagine that the factor of impotence is higher among American 

communists than among the general population. The women, suffering 

from penis envy, want to be men, and the men want to be bossed around 
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by someone who can relieve them of the necessity and pain of making 

decisions. They need a Papa--omnipotent and always at hand.460 

 

 

These assumptions later had real consequences, and may have indirectly 

contributed to the 1953 execution of Julius and Ethel Rosenberg. In 1952, after 

the Rosenbergs had been convicted of giving atomic secrets to the Soviet 

Union, Eleanor Roosevelt suggested that family members consult with Ernst 

who was, she said, a great civil rights attorney.461 Drawing on FBI reports, 

Ronald Radosh and Joyce Milton wrote that Ernst was delighted about the 

opportunity to defend the Rosenbergs—to help out the FBI. Radosh and Milton 

cite an FBI report of Ernst’s comments on this exciting prospect: “this would be 

a terrific story,” Ernst is reported to have declared, “and probably would be most 

helpful to the Bureau.'' During his sole meeting with the family, Ernst urged 

Julius Rosenberg’s brother and sister to get Julius and Ethel to confess, and 

then lectured the family on the perils of communism. According to one FBI 

agent’s account, Ernst later psychoanalyzed the Rosenbergs: “Julius is the 

slave and his wife, Ethel, the master.” Though Ernst had no training in 

psychoanalysis, Rodell reported in 1944 that “one of Ernst’s favorite hobbies is 

amateur psychoanalysis which he practices on friends and chance 
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acquaintances.”462 In Ernst’s evaluation, Communists like Julius Rosenberg 

were usually wimpy and easily-controlled. Ernst was apparently very 

convincing. Though Ernst had never actually met Julius or Ethel, Radosh and 

Milton believe that the CIA may have used his amateur, long-distance 

psychoanalysis of the Rosenbergs as justification for Ethel’s execution.463 

Whatever fluidity Ernst had formally attributed to masculinity in the past, when it 

came to Communists, Ernst clearly believed that gender stereotypes were fixed.  

Ernst’s hard stance distanced some liberals, and certainly made some 

friends anxious. To some extent, Hoover found Ernst useful in same way as 

Roosevelt had—as a promoter—but unlike Roosevelt, Hoover kept Ernst at 

arm’s length. The driving part of Ernst’s script—the exhibitionist in him—

ultimately undermined his credibility. He boasted about his relationship with 

Hoover, and while such exaggerations were endearing in the past, when it 

came to Hoover, these claims were not well-taken. The more Ernst emphasized 

his influence on Hoover, the more Hoover kept Ernst out of the loop.  
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Defending a dictator 

Ernst’s last wink of positive celebrity came at the beginning of 1956, when 

his friend and client Edward R. Murrow interviewed him for his “Person to 

Person” television show.464 Murrow called Ernst one of America’s “best known 

lawyers,” and gave him a platform to promote Ernst’s latest book, Utopia 1976, 

in which Ernst predicted what life would be like in 20 years. The piece was pure 

fluff, and Murrow had nothing but praise for his lawyer. Notably, Ernst 

mentioned nothing about communism, the FBI or civil liberties; when Murrow 

asked what he was focusing on now, Ernst replied that he wanted to defend 

“talent”—meaning artists and baseball players—against unfair taxation.465 

Ernst was already getting a cool reception from the FBI in 1956, the same 

year that Jesus de Galindez, a Basque exile and intellectual, disappeared. 

Galindez had lived in New York for several years before his disappearance; Life 

magazine, suggesting that he had been kidnapped, tracked Galindez to the 

Dominican Republic, where it was thought that he had been murdered by 

General Rafael Trujillo, the Dominican Republic’s dictator, whom Galindez 

opposed. 

                                                                                                                                               
with Hoover’s FBI. In addition, Ernst’s comment that his defense of the Rosenbergs “would make a terrific 
story,” unfortunately, rings very true with Ernst’s exhibitionism.  
464 As with most of his clients, Murrow had become a friend; two years earlier, according to Margaret 
Ernst’s unpublished diary, the two men had traveled to Germany together. Unpublished diary of Margaret 
Ernst, Feb. 1954. 
465 Person to Person. 6 January 1956 by CBS. Hosted by Edward R. Murrow, with Morris L. Ernst and 
Margaret S. Ernst. 
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Ernst’s motivation for agreeing to defend Trujillo could not have been 

financial. By 1957, the year that Ernst agreed to defend Trujillo, Ernst was an 

extremely wealthy man. Almost twenty years earlier, in 1938, Marquis James 

noted that Ernst was already earning at least $40,000 annually. With his added 

lifelong Ulysses royalties, as well as the additional profits from speeches and 

from the numerous books and articles he had written (not to mention Margaret 

Ernst’s income as a librarian and author), Ernst was able to construct a 

compound on Nantucket, where he spent nearly every summer of his 

professional life. He owned three houses by 1938, and when his three children 

grew up, he built one house for each of them in Nantucket. Certainly, Ernst was 

paid handsomely for his work on Trujillo’s behalf.466  

Ernst’s real motive in accepting Trujillo’s offer was a longing for excitement 

and publicity. “Ernst certainly knew that Trujillo would not put up the money if he 

expected an unfavorable verdict,” wrote Salisbury. “Ernst also knew that his 

critics--and he had plenty by this time--would gather like crows in a barnyard 

and peck at every grain of evidence, looking for bias or special favors. It was 

the hottest potato he had ever been offered, and that made it irresistible.” 

Trujillo, of course, had not been formally accused of a crime. There was no 

court case and Trujillo was not on trial; Ernst’s work, for which he was 

reportedly paid $100,000, amounted to a fact-finding mission, and Trujillo 

                                                 
466 Ernst reportedly received $70,000 for his work and another $101,000 for expenses. Salisbury, para. 
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happily fed Ernst the information he wanted to publicize. Ernst reported back 

that Trujillo had nothing to do with the 1956 disappearance of Galindez. Ernst’s 

conclusion was widely and vigorously disputed. “The whole episode dismayed 

many of Ernst's friends and allies,” writes Roger K. Newman.467  

Perhaps, too, Ernst had hoped his involvement would impress Hoover. 

The FBI director no longer trusted Ernst, and in fact pegged Ernst as an 

opportunist. “Ernst is always maneuvering-in his own interest,” Hoover wrote in 

one FBI report468 But to his death, Ernst nonetheless claimed that he had 

connections to the FBI. As late as 1971, Ernst assured a lawyer that he could 

get some information on a government mob informant, but such information 

never materialized.469 Ernst’s urges for recognition and his need for access 

may have been whetted by the fact that his wonderful stories of his connections 

and exploits had become anecdotes of an earlier age.  

During the 1950s, Ernst also sought excitement and recognition in his 

personal life. Ernst was engaged in extra-marital relationships, including one 

                                                                                                                                               
105. 
467 Newman, “Morris Leopold Ernst.” 
468 Handwritten comment by J. Edgar Hoover, Memorandum to Clyde Tolson from L.B. Nichols, 11 July 
1957, FBI. 
469 Daniel Rezneck, telephone interview by author, 16 May 2006. Along with Sam Dash (who would later 
prosecute the Watergate hearings), Rezneck was defending Carmine DeSapio, the former boss of the 
Tammany Hall political machine, against bribery and conspiracy charges.  Rezneck and Dash hoped to 
damage the credibility of the government’s witness. Ernst told Rezneck he could get FBI information that 
would expose the government’s witness. Instead he sent Rezneck a signed copy of his latest book. 
DeSapio was convicted and served two years in jail. 
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with the prominent psychoanalyst, Marie Jahoda.470 The duration and extent of 

such affairs are unclear, but according to one of Ernst’s relatives, Morris and 

Margaret had an “open marriage,” an arrangement with which, according to the 

relative, Morris was much more enthusiastic than Margaret. In his books, Ernst 

had used Kinsey’s research to push the idea that married men frequently had 

intercourse outside of marriage. Ernst wrote, for instance, that Kinsey had 

demonstrated that “30 to 45 per cent of married men have had extramarital 

relationships, and this percentage is in no way related to the number of broken 

marriages.”471 It would seem that Ernst was directing his wit, charisma and 

expansive knowledge of sexuality to personal, rather than professional 

endeavors. 

Despite any such extra-marital affairs, the couple was always a team, 

and Ernst was discreet about his other relationships. “Attractive to women (and 

attracted to them) he was, nevertheless, a family man,” Salisbury wrote of 

Ernst.472 Mary Batten, who lived down the hall from the Ernsts at 2 Fifth Avenue 

in New York, saw no evidence of any difficulty in their relationship. “It seemed to 

me that they had a really good working marriage,” she wrote. “They 

complemented each other beautifully. Morris greatly respected her and told me 

                                                 
470 One of Ernst’s junior associates, Joel Arthur Katz, recalled an overnight sailing trip with Ernst, Jahoda, 
and Katz’s girlfriend in the early 1950s. According to Katz, Jahoda and Ernst shared a berth. Joel Arthur 
Katz, email message to the author, 20 July 2005. 
471 Ernst, So Far So Good, 81. See also n299. 
472 Salisbury, “Strange Correspondence,” para. 16. 
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how much she had influenced his interest in etymology. I got the impression 

that he loved her dearly...”473 

 When Margaret died in 1964, Ernst was shattered. His handwritten, 

unpublished diary of the time is crushingly sad, a side of Ernst that the self-

proclaimed “glandular optimist” had never displayed in his public writings.474 

Three years after her death, he remained depressed and desperate over his 

loss. It is touching and pathetic that during this unrelenting period of grief and 

pain, Ernst decided to go on the Merv Griffin show to promote his latest book, 

The Teacher. “Last night, for no reason I can fathom, I went to appear on T.V. – 

the Merv Griffin Show. Was I vain, wanting excitement?”475 To the end, Ernst 

yearned for the attention and recognition, and when suffering the most, he 

instinctively sought the balm of celebrity. Though he received kudos from 

friends and admirers, he watched his own performance on Merv Griffin’s show 

and, in a surprising moment of self-reflection, questioned his own motives: 

I should not have observed myself on the TV show – for what is more 

depressing than looking at oneself when all alone. No Maggie to kid me, 

correct me – to share. And still, I’m so vain and curious that I just had to 

observe me on a show. Childish??476 

 

                                                 
473 Mary Batten, email message to the author, 20 August 2006.  
474 Morris L. Ernst, So Far So Good (New York: Harper Brothers, 1948): 8. 
475 Typescript of unpublished diary, 58, n.d., Box 774, MLE 
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In 1968, Ernst added a short, handwritten entry to a diary of events Margaret 

had kept for several years that serves as a poignant illustration of his misery: 

“1968 April 2 – 3:22 p.m. “AWFUL!!  Old Man Finished No No No No.”477 Ernst, 

whom Rodell once said was rarely in the absence of company, was lonely.478 

During the next years, Ernst’s family attempted to set him up on dates, 

but he refused the possibility of romance after losing his wife. “For some 

reason, since Maggie’s death I can’t feel close to anyone-no matter how much I 

try,” he wrote in 1967. “My real problem is I care about few things or people and 

then only a tiny bit. Is it possible that caring is a habit and I have lost it with 

Maggie’s death?”479 Batten wrote that “he was like a ship without a rudder when 

she died. He would tell me that he just didn't know what to do without 

Margaret.... Margaret was like an anchor for him. Without her he was drifting.”480 

He may have lived his last years, as Garrow says, simply talking to himself, and 

the only true bright spots in his final, unpublished diaries, are his entries about 

Stephanie, his granddaughter by his daughter Joan. Morris Ernst died on May 

21, 1976. Though there was no official finding that the 88-year-old Ernst was a 

suicide, his son Roger suspects that Morris Ernst saved up heart medication 

                                                                                                                                               
476 Ibid. 
477 Unpublished diary of Margaret Ernst, SB. 
478 Rodell, “Morris Ernst,” 106. 
479 Typescript of unpublished diary, 56; 41, n.d., Box 774, MLE. 
480 Mary Batten, email message to the author, 20 August 2006. 
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until he had enough to kill himself.481 “My feeling was that he grieved himself to 

death,” wrote Batten.482 Perhaps, in part, it was the return to the solitude of his 

youth, and the need to be recognized, that finally led to Ernst’s death. 

 

                                                 
481 Roger Ernst, telephone interview by author, 14 July 2005. 
482 Mary Batten, email message to the author, 20 August 2006. 
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Conclusion 

His most obvious surface characteristic is the constant mouthing of well-
known names, the anxiety lest his listener not know in what select circles 
he moves. Here is clearly indicated some innate sense of insecurity, 
some feeling of inferiority turned inside out for self-protection. 
  -Fred Rodell, “Morris Ernst,” 1944483 

 
 
Morris Ernst was the consummate name-dropper and publicity hound, the 

confidant of movie stars and mayors, the brilliant little “swarthy” man from the 

South who connected with the masses. Ernst’s masculine script served him 

extremely well for three decades, enabling him to navigate the popular 

conceptions of manliness and fashion himself as a new kind of man. He gained 

fame and fortune and, perhaps most importantly, respect and recognition by 

turning his boyhood insecurities on their head and becoming a kind of cultural 

exhibitionist. He also played with the truth and exaggerated his influence, and 

during the decades of his greatest fame, friends like Henry Wallace considered 

this trait playful, even enduring. Until the end of the war, Ernst’s outstanding 

work in civil liberties and free speech cases, his genius for using the media to 

promote himself and his causes, his uncanny ability to master a myriad of legal 

topics, his non-stop production of articles and books, and his daily contact with 

the country’s cultural and political movers and shakers seemed to merit Morris 

Ernst the right to any exaggerations, name-dropping, and exhibitionism. 
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After World War II, perhaps due to his boyish enthusiasm or boredom, 

Ernst looked beyond his masculine script for stimulation. With the publication of 

Kinsey’s bestselling studies of the sexual life of the American man and woman, 

Ernst’s own expertise of sexuality became common knowledge, even passé. He 

increasingly focused his talents and energy on battling communism. Unlike sex 

education, birth control, lesbianism or pregnancy, anti-communism did not 

provide Ernst with the kind of theater he had mastered in the courtroom or the 

kind of influence he had enjoyed in the media. His name-dropping and 

exaggerations, which friends like Wallace and Franklin D. Roosevelt had 

enjoyed, rubbed J. Edgar Hoover the wrong way and may have even indirectly 

led to Hoover severing his personal relationship with Ernst. When Paul Boyer 

visited Ernst’s office in 1962, the photographs of luminaries on the office wall 

did not include Hoover’s.  

Like those photos, the success stories Ernst told as part of his script 

were mainly confined to the first three decades of his law career. Several of his 

many books and articles from the 1930s through the 1960s contain very similar 

anecdotes and war stories. As early as 1945, one astute contemporary 

recognized Ernst’s tendency to recycle those stories. In Fred Rodell’s harsh, yet 

accurate, review of The Best is Yet, Ernst’s bestselling 1945 memoir, Rodell 

labels Ernst’s stories “about his clever clashes with stupid censors” as “twice-

                                                                                                                                               
483 Rodell, “Morris Ernst,” 106. 
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told tales.”484 Rodell was the first public critic to suggest that Ernst’s 

exhibitionism, which Rodell reframed as Ernst’s “less than modesty,” was less 

than endearing. Citing Ernst’s tendency to drop names, Rodell wrote that 

“(s)imilar instances of self-advertisement crowd Mr. Ernst’s book.” “(W)hen 

opened at random,” Rodell criticized, the book “will reveal ten or fifteen ‘I’s’ on 

almost every page.”485 Though the review is full of barbs, the most devastating 

attack on Ernst’s credibility indirectly relates to Ernst’s attempts to appeal to a 

general audience: 

 

...(Ernst) makes the rather startling statement that the legal game is “truly 

noncompetitive.” His correlative claim that the law is utterly free of “the 

curse of advertising” may perhaps amuse certain bar members who have 

long unkindly commented that Mr. Ernst’s own often unpaid but always 

highly publicized forays in the field of civil liberties have never perceptibly 

decreased his more lucrative practise [sic] nor kept his name unknown to 

potential clients.486 

 

So long as Ernst associated with popular and controversial causes, such as civil 

liberties and censorship cases, he retained his appeal with the public, and his 

                                                 
484 Fred Rodell, Review of Morris L. Ernst, The Best is Yet..., in Harvard Law Review, Vol 58, no. 7 
(September 1945), pp. 1102-1105. Available via JSTOR database at <http://www.links.jstor.org.> 
485 Rodell, Ibid. 
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motives were overlooked. But in the above critique from 1945, Rodell indicates 

that Ernst was wrong about the very nature of the law, was disingenuous about 

his use of publicity, and had “long” been criticized by other lawyers. Put in other 

terms, by 1945, Ernst’s use of exhibitionism—always a staple of his masculine 

script—was already being devalued by his colleagues. Though Ernst’s talent 

and intellect was never in question, and though his work in free speech cases 

would always merit him respect, his masculine strategy and his very credibility 

came under question as he increasingly associated himself with Hoover, anti-

communism and Rafael Trujillo.  

It is ironic to note that were Ernst alive today, he would almost certainly 

be back in the limelight. John Balz, who studied Ernst’s career (and, who as the 

son of Washington Week reporter Dan Balz, knows a thing or two about the 

media), has proclaimed that “(i)f Ernst were alive today, I do not doubt we would 

see him regularly on a Larry King Live roundtable.”487 In the television and 

internet age, with ample opportunity for non-stop instant commentary, Ernst’s 

masculine script would prove apt. Furthermore, in the current political and 

cultural environment of conservative assaults on civil liberties, Ernst’s 

experiences would prove eerily applicable. He was, in historian Samuel 

Walker’s words, “the greatest civil libertarian of the first-half of the twentieth 

century”—a “pioneer,” as Harriet Pilpel remarked, in the legal defense of issues 

                                                                                                                                               
486 Ibid. 
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relating to reproductive rights. He argued in favor of the novel that is still today 

considered the “lesbian Bible” of literature; he challenged restrictions on sexual 

education and much more. And he popularized law for the masses, even 

arguing that it was the duty of the general public to challenge lawyers, since the 

main function of lawyers, in his view, was to slow down society. Many of the 

debates he entered into are very much alive today.488 With the Bush 

administration’s assault on civil liberties, the increased surveillance of American 

citizens by the government, the tightening of so-called decency standards by 

the FCC, the heated debate over gay marriage, and the attack of religious 

conservatives on birth control and reproductive rights—debates in which he 

would passionately engage—Morris Ernst is a prime subject for another look. 

Though Ernst undermined his own credibility and his hard-won integrity when 

he abandoned the core features of his masculine script, scholars, historians and 

civil libertarians who analyze current challenges to civil liberties should consider 

the applicability of his work on women’s issues and his modern take on gender 

and identity. By joining publicity with a passion for civil liberties and a clear 

emphasis on the ideal of the common man, Ernst won numerous freedoms in 

                                                                                                                                               
487 Balz, “Legally Yours,” 4. 
488 See, for instance, Cynthia Gorey, “Reversing Roe: Is mainstream right-to-life ready for an abortion 
ban?” The New Yorker (26 June 2006): 46-53.; Russell Shorto, “Contra-Contraception,” The New York 
Times Magazine (21 May 2006): http://www.nytimes.com/; Maura Reynolds and Janet Hook, “Gay 
Marriage Amendment Getting a Presidential Push,” Los Angeles Times (3 June 2006): 
http://www.latimes.com.  
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the 1920s and 1930s, and his winning strategy deserves to be reexamined 

today.
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