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This dissertation argues that the ever-increasing political hegemony of the African 

National Congress (ANC) over the last 10 years has undercut the progressiveness of 

institutional structures that were designed to enhance participatory democracy.  Civil 

society’s ability to use institutions as avenues for input rests on effectively leveraging 

civil society's position and influence, something that South African groups cannot do in 

the current political context of African National Congress political hegemony.  The 

central questions that animate this dissertation include:  In what ways do women’s groups 

influence the policymaking process on legislation of importance to them?  Specifically, 

how do women’s groups make use of institutional structures and access points available 

to them?  When women’s groups use these institutional access points, why are these 

groups only sometimes and only somewhat successful in shaping legislation over the 

length of the legislative process?  In what ways to do other actors in the policymaking 

processes nullify or validate input by women’s groups?   Using legislative case studies on 
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the Promotion of Equality and Prevention of Unfair Discrimination Act, No 4, 2000, the 

Domestic Violence Act (DVA) (no. 118 of 1998), and the Criminal (Sexual Offence) 

Amendment Bill, this dissertation provides insights into the interaction between civil 

society and government institutions and answers to these central questions.  In each of 

these legislation case study chapters the dissertation explored the demands advocated by 

civil society and other actors throughout the legislative processes. This dissertation 

findings support the conclusion that the ever-increasing political hegemony of the ANC 

over the last 10 years has undercut the progressiveness of institutional structures that 

were designed to enhance participatory democracy.  Civil society in all three cases was 

unable to argue effectively for increased state accountability or responsibility.  Civil 

society did not and does not have any leverage to challenge the position of the ANC even 

within these consultative structures designed to facilitate civil society input into policy.  

As a result, the consultation that might occur within these structures does not result in 

lasting penetration of the legislation by civil society.   

 



 viii

Table of Contents 

Chapter 1:  Introduction ……………………………………………………  1 

Chapter 2:  Understanding Citizens’ Access to Policymaking:  Explanations in Current 
Literatures…………………………………………………………………..  32  

Chapter 3:  Rainbow Nation?:  ANC Political Hegemony in Context …….  55 

Chapter 4:  Promises Unfulfilled:  Mobilization Surrounding the Promotion of Equality 
and Prevention of Unfair Discrimination Act, No 4, 2000 ………………..  88 

Chapter 5:  Search for Victim-Centered Justice:  Mobilization Surrounding the Domestic 
Violence Act  (DVA) (no. 118 of 1998) …………………………………..  124 

Chapter 6:  Many Years, Few Gains:  Mobilization Surrounding the Criminal Law 
(Sexual Offences) Amendment Bill ……………………………………….  160 

Chapter 7: Conclusion ……………………………………………………..  192 

Appendix …………………………………………………………………...  211 

Works Cited ………………………………………………………………… 214 

Bibliography ………………………………………………………………… 239 

Vita …………………………………………………………………………  265 



 ix

List of Charts 

Chart 1: Top 20 Countries by % Women in Lower House ………………………. 4 

Chart 2:  Percentage of Women in National Assembly by Election ……………… 6 

Chart 3:  Percentage of Women in NCOP by Election …………………................ 7 

Chart 4:  Comparative Election Results …………………………………………… 75 

Chart 5:  Political Parties Contesting 2004 Elections but Not Receiving Seats …… 77 



 x

List of Acronyms 

African Christian Democratic Party      ACDP 
African National Congress       ANC 
Afrikaner EenheidsBeweging       AEB 
Commission on Gender Equality      CGE 
Congress of South African Trade Unions     COSATU 
Convention for a Democratic South Africa     CODESA 
Convention on the Elimination of  
Discrimination Against Women      CEDAW 
Democratic Alliance        DA 
Equality Legislation Drafting Unit      ELDU 
Gender Advocacy Programme      GAP 
Joint Committee Monitoring the Quality of Life and Status of Women JCMQLSW 
Inkatha Freedom Party       IFP 
Institute for Democracy of South Africa     IDASA 
International Research and Training  
Institute for the Advancement of Women           INSTRAW 
Members of Parliament       MP 
National Association of Democratic Lawyers    NADEL 
National Council of Provinces      NCOP 
National Gender Machinery       NGM 
National Party         NP 
New National Party        NNP 
National Prosecuting Authority      NPA 
Office on the Status of Women      OSW 
One Party Dominant Systems       OPD 
Parliamentary Monitoring Group      PMG 
Proportional Representation       PR 
Sexual Offences and Community Affairs     SOCA 
Single Member Districts       SMD 
Social Movement Organizations      SMO 
South African Communist Party      SACP 
South African Council of Churches      SACC 
South African Human Rights Commission     SAHRC 
South African Law Reform Commission     SALRC 
South African Police Service       SAPS 
United Christian Democratic Party      UCDP 
United Democratic Front       UDF 
Women’s Legal Center        WLC 
Women’s National Coalition        WNC 

 



 1

 
Chapter 1:  Introduction 

 
Rather than abandoning the state as an analytic or political category, it is important to analyse the 
strategic possibilities available at any one time.  Women’s interests and thereby feminist politics 
are constructed in the process of interaction with specific institutions and sites.  The policies that 
ensue depend not just on the constraints of structures but on the discursive struggles which define 
and constitute particular interests and that state at any one time (Pringle and Watson 70). 
 
 

 Whether transitioning to or consolidating as democracies, citizens press for full 

political rights and for influence over government policy in numerous ways.  These 

citizens may mobilize as civil society organizations, outside of structures of traditional 

political parties, to make demands on the state.  Since 1994, South Africa has been 

elevated to a beacon of democracy with progressive institutions that facilitate just this 

sort of citizen influence.  However, this understanding of South Africa, its institutions, 

and its civil society is incomplete and misleading.  This dissertation argues that the ever-

increasing political hegemony of the African National Congress (ANC) over the last 10 

years has undercut the progressiveness of institutional structures that were designed to 

enhance participatory democracy.  Civil society’s ability to use institutions as avenues for 

input rests on effectively leveraging civil society's position and influence, something that 

South African groups cannot do in the current political context.  In South Africa, the 

ANC enjoys extensive political hegemony, dominating the Parliament, the executive and 

provincial governments.  The ANC’s political dominance stems from their numerical 

advantage to varying degrees at all levels of government.  To expand our understanding 

of political participation under these circumstances, this dissertation investigates the 

influence of civil society organizations on policy and legislation in South Africa.  

Specifically, the project examines whether, and in what ways, women’s groups have a 
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persistent influence on legislation of concern to these groups.  Women’s groups and 

gender policy are emblematic of the relationship between ANC, institutions, and civil 

society in other areas. 

  To engage in a more nuanced exploration of these issues, this dissertation 

examines both the institutional and discursive milieu women’s groups in South Africa 

exist in when engaging the state on issues of importance to them.  In the context of civil 

society organizations, discourse refers to “the sum total of the manifestos, records of 

debates at meetings, actions of political demonstrators, newspaper articles, slogans, 

speeches, posters, satirical prints, statutes of associations, pamphlets, and so on of a time, 

a place and a people (Johnston 67).  Specifically, my analysis focuses on organizational 

discourse of women’s groups, produced by “activists, committees, and functionaries at 

various levels of the SMO (social movement organization)” (Johnston 68) as well as 

discourse produced through participation in legislative processes.  In the South Africa 

legislative context, this discourse includes formal written and oral submissions to 

persuade Parliament, the South Africa Law Reform Commission, and government to 

adopt specific legislative demands and provisions.  This dissertation also examines 

discourses produced by members of institutions such as Parliament, the South Africa Law 

Reform Commission and other government agencies.  The case studies that anchor my 

analysis are:  the Promotion of Equality and Prevention of Unfair Discrimination Act, No 

4, 2000, the Domestic Violence Act (DVA) (no. 118 of 1998), and the Criminal (Sexual 

Offence) Amendment Bill.  Together, this examination provides unique insights into the 

interaction between civil society and government institutions on gender policy.  More 
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generally, the dissertation also reveals challenges to the overall health of South African 

democracy.   

 

Fluid Context of Democracy  

Globalization, as well as civil society organizations themselves, creates new and unique 

dynamics between states and civil society.  Gender activists and functionaries mentioned 

by Johnston are increasingly drawing on transnational frameworks to frame their own 

domestic experiences, including a disjuncture between domestic and international 

promises of formal gender equality and real fulfillment of those promises.  South Africa 

demonstrates the disjuncture between promises of formal equality and real fulfillment of 

these promises: 

One of the most important factors in engendering the political agenda in South Africa was the 
establishment of a rights framework in the Constitution with a particular commitment to gender 
equality and women’s human rights. . .What has been achieved through these processes is a 
symbolic commitment to the broadening of women’s rights and a legal framework to extend and 
regulate rights.  If the achievement of a gender friendly Constitution for women was the first step, 
the enactment of these laws is only the second step in a much longer journey to equality (United 
Nations INSTRAW “Engendering” 284-285). 
 

For South Africa, INSTRAW’s (International Research and Training Institute for the 

Advancement of Women) assessment of the struggle for gender equality highlights a 

significant question:  have women successfully influenced and compelled the government 

to honor promises made in the South Africa Constitution?  The answer is not 

straightforward.  Current studies of gender and South Africa note the exceptional, i.e., 

South Africa’s exceptional number of women in Parliament and their unprecedented 

mobilization to include a formal gender equality clause in the final Constitution (see for 
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example, Andrews 2001, Seidman 2000, and Katharee 1999).  While these works expand 

our understanding of gender and South Africa, they fail to explore whether these 

accomplishments have impacted subsequent policies that affect women’s lives.  The high 

numbers of women in the South African Parliament raised expectations regarding the 

fulfillment of these promises in South Africa.  Currently, 131 women serve in the 

National Assembly, the lower house of the South African Parliament.  As Chart 1 

indicates, relative to other countries, South Africa ranks high in terms of women’s 

representation in lower houses of national parliaments, the standard measure.  The current 

number represents an increase over the post-1994 election numbers.   
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 The percentage of women in the National Assembly has increased in each 

election, as evidenced in Chart 2.  The other chamber in the South African Parliament, 

the National Council of Provinces (NCOP), does not maintain the same high levels of 

women parliamentarians, as shown in Chart 3.  These lower numbers are due in part to 

the selection method for the NCOP and in part to the changeability of NCOP 

representatives.  The NCOP representatives are selected from provincial governments.  

Women are underrepresented in these provincial governments and therefore make up a 

smaller portion of selected provincial representatives.  Additionally, the number of 

representatives varies depending on the legislation before the NCOP.  As a result, the 

number of women also varies based on the legislation.  
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Chart 2:  Percentage of Women in National Assembly by Election 
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 Much academic work has been done on the high percentage and visible presence 

of women in South Africa’s National Assembly, so-called descriptive representation.  In 

the case of gender, descriptive representation means that by electing women to 

parliament, by definition, female citizens’ interests will be represented in legislative 

processes.  Some work, such as Britton (2005) has focused on the paths taken by women 

parliamentarians who, in the 1994 and 1999 elections, moved from women’s 

organizations or ANC affiliated posts to parliament in record numbers.  Other work has 

focused on the problems women faced once they were elected to parliament, ranging 

from changing the temperature in the parliament chambers to establishing a crèche at 

Parliament (see for example Britton 2005 and Hassim 2003).  Critics of the focus on 

Chart 3:  Percentage of Women in NCOP by Election
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descriptive representation highlight the need to study the full legislative picture, not 

simply the ‘bodies in parliament’ (Weldon).  The focus on individual legislators and 

representation in Parliament detracts from the other avenues for marginalized groups to 

influence policy (Weldon).  This dissertation focuses on how the institutional context, 

including high numbers of women MPs in a context of ANC political hegemony, shaped 

the strategic options available to women in civil society and the influence they exercised 

over public policy.   

 This political hegemony, which shapes the strategic environment civil society 

organizations operate within, expresses itself in multiple forms.  The ANC controls the 

committee system in the Parliament by placing party loyalists in these positions.  The 

ANC also controls the executive, enabling it to influence substantially the 

implementation of legislation at the provincial government levels.  While this sort of 

political control exists in other representative democracies, South Africa presents an 

interesting case of political dominance without the presence of viable political party 

opposition.  Additionally, the transformation of the ANC from social movement 

organization that challenged apartheid to governing political party generates unique 

challenges in the context of their dominance.  In some other one party dominant systems, 

such as Singapore, India or Malaysia, the dominant party did not undergo the same 

transformation from social movement to government while achieving dominance.  In 

undergoing its transformation, the ANC must reconcile its “party of liberation” identity 

with its responsibilities as government.  Throughout the dissertation I will explore 

whether the ANC is unique in both the manner and results of this negotiation.  In this 
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way, the dissertation contributes to our understanding of democracies born of nationalist 

movements turned parties in power.   

 Using women’s groups and legislation related to gender policy, the qualitative 

analysis of this dissertation explores how civil society1 influences the government on a 

day to day basis to bring substance to the promises enshrined in the South Africa 

Constitution.  This examination of women’s groups’ role in shaping legislation is part of 

a larger academic debate in political science, one that discusses the deepening of 

democracy by ensuring the guarantee of formal procedural rights2; explores the role civil 

society plays in deepening democracy; and assesses how political context influences 

institutional functions.  These three issues have been explored separately but not 

generally in conjunction with one another.  While the legislation case studies analyzed 

here all related to gender, the larger academic debate applies in multiple contexts.  

Rather, according to literature in political science, democracy must focus on adding 

substance to procedural rights (see Baker 2002).  Democracies are faced now with the 

question of whether simply guaranteeing procedural rights for citizens is enough to make 

a “good democracy” (see Heller 2001).  O’Donnell (2001) uses the term ‘political 

citizenship’; and, he contends that to fully exercise political rights, citizens must have 

agency in the political process.  As O’Donnell argues, “it is hard imagine that, say, the 

rights of expression and of association would be effective in the realm of politics while 

                                                 
1 As I will note in fuller detail in Chapter Two, ‘civil society’ describes the organizations, other than 
political parties, that interact with and attempt to influence the state.  These organizations pressure the state 
for policy action; fill in the gap where neo-liberal economic reforms have caused the state to pull back; and 
facilitate the development of political skills by creating a political training ground for citizens.  For more 
detail, see Chapter Two’s discussion of civil society.   
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they are grossly denied in other spheres of social life (O’Donnell 24).  In South Africa, 

this all occurs in a system of institutions dominated by the ANC without much 

competition or challenge from other political parties.  Moreover, despite economic and 

political constraints, the state must renegotiate its responsibility towards citizens, 

especially towards historically marginalized citizens represented in policymaking by civil 

society organizations or non-governmental organizations.  In the case of women, the 

ANC explicitly has promised, in public statements and in the Constitution, it will 

undertake efforts to promote the interests of gender and equality.  This dissertation 

explores the disjuncture between the promises of equality made by the ANC and the lack 

of follow through in the form of policy adopted by the ANC-led government.   

Civil society organizations have undergone a transformation of their own.  Civil 

society, once focused solely on deconstructing the state or challenging authoritarian 

regimes from below, now has to reimagine itself as a constructive force (see Diamond 

1999).  As I will explore in Chapter 3, this is particularly true in South Africa where the 

primary civil society organization under apartheid, the ANC, now is the state (Heller).  

Civil society and the state must renegotiate the space and relationship between them; but, 

such a renegotiation becomes more challenging because of the ANC’s hegemonic status 

in the political and social system (Heller 150-151; 156).  A major argument in this 

dissertation is that this renegotiation has been stunted by the dominance of the ANC.  As 

the ANC took power in the mid-1990s, many individuals formerly a part of other civil 

society organizations were tapped to head government departments, run for elected office 

                                                                                                                                                 
2 These are the basic rights provided to citizens by democratic governments.  For example, the right to vote 
is a basic requirement of democracy.  For others see Dahl 1971: 22. 
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or participate in the extensive state apparatus.  For women’s groups specifically, talented 

leaders from women’s groups were incorporated into the ANC-led government and the 

corresponding national gender machinery.  I will explore whether this cooptation of civil 

society leadership adds to or subtracts from the ability of civil society to penetrate the 

policymaking processes in government.  In this way, the dissertation will test whether or 

not civil society can assist in giving substance to procedural rights enshrined in the 

Constitution.  From the ANC’s perspective even as the ruling party it attempts to retain 

its identity as an emancipatory organization.  As I will explore throughout this 

dissertation, the ANC struggles with the intersection between the boundaries of its state 

responsibility and its sense of identity as an emancipatory movement.   

Outside of these domestic relationships between civil society and the state, 

international or transnational actors influence the domestic political system both directly 

and indirectly, an issue receiving more attention in mainstream political science (see for 

example Keck and Sikkink 1998, Florini 2000, and Khagram, et al 2002).  Directly these 

actors assist in developing international norms and laws that bind governments to 

international standards of behavior (see for example Risse, Roppe, and Sikkink 1999).  

While scholarship exists on non-governmental organizations’ influence on international 

institutions and conferences, this scholarship provides an incomplete understanding of 

how civil society uses international institutions and legal frameworks to leverage its 

position domestically.  Although some scholarship regarding the role of non-

governmental organizations in the domestic political process have expanded “academic 

studies of social movements” (Klandermans and Staggenborg x), it is necessary to 

examine how the use of international norms can influence the state to adopt policies 
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(INSTRAW).  In other words, this dissertation engages in the following question:  in 

what ways do international norms and legal frameworks influence the day to day politics 

of South Africa and the development of policy? 

 

Research Questions   

My research questions, then, follow from a desire to better understand the 

interactions between domestic civil society and governments’ policy making processes 

when those processes are dominated by a single political power.  Specifically, this 

dissertation explores the persistence of women’s groups’ influence over domestic policy 

related directly or indirectly to gender concerns.  The dissertation explicates the 

relationship between women’s groups, their discursive strategies, their demands, the 

ANC, and the institutional structures designed on paper to promote civil society 

participation in policymaking.  Using South Africa legislation as case studies, this 

dissertation examines qualitatively the strategies, including discourses and arguments 

deployed, used by women’s groups to influence the South African Parliament to include 

specific provisions in three pieces of legislation:  the Promotion of Equality and 

Prevention of Unfair Discrimination Act, No 4, 2000; the Domestic Violence Act  (DVA) 

(no. 118 of 1998); and the Criminal (Sexual Offences) Amendment Bill.  To guide the 

examination of this legislation, my research questions explore the multiple facets to the 

aforementioned relationship between civil society, the ANC and government institutions.  

Overall the research questions focus on understanding how institutions, designed to 
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receive input but dominated by a single dominant party, function to allow meaningful 

civil society input.    My primary research questions are: 

• In what ways do women’s groups influence the policymaking process on 
legislation of importance to them?  Specifically, how do women’s groups make 
use of institutional structures and access points available to them?   

• When women’s groups use these institutional access points, why are these groups 
only sometimes and only somewhat successful in shaping legislation over the 
length of the legislative process?  What is the role of discourse and demand type 
in success or failure of the groups?   

• In what ways to do other actors in the policymaking processes nullify or validate 
input by women’s groups?    

 
The main finding of this dissertation is that the ever-increasing political 

hegemony of the African National Congress (ANC) over the last 10 years has undercut 

the progressiveness of institutional structures that were designed to enhance participatory 

democracy.  As a result, women’s groups only intermittently and inconsistently have their 

demands incorporated into legislation.  The legislation case studies in this dissertation 

reveal that women’s groups may be successful in incorporating their demands early in the 

legislative process.  As the legislative process continues, however, groups’ demands are 

more often than not stripped or substantially altered in final legislation.  This has 

occurred despite extensive mobilization within political structures that were designed for 

consultation and despite the presence of ‘friendly’ actors, such as a national gender 

machinery and a growing number of women parliamentarians.  The inconsistent success 

of women’s groups also highlights that despite commitments to gender equality 

articulated in international documents, the Constitution as well as ANC party documents, 

policy does not always reflect these commitments.  This lack of success may demonstrate 

a lack of political will on the part of the ANC and other political parties to elevate gender 

equality issues above other concerns regarding limited financial resources, for example.  
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However, the story does not end simply with a lack of political will or lack of genuine 

commitment to gender issues.  Instead, if current ANC policies deprioritize gender, then 

women’s groups must attempt to reorder those priorities or penetrate policy processes if 

they hope to incorporate their demands into legislation.  This dissertation seeks to 

understand to what extent existing political structures and institutions may be used to 

accomplish this goal given the political dominance of the ANC within those very 

institutions.   

 

South Africa as a Country Case Study  

South Africa is a country that represents in interesting and unique ways the intersection 

of the aforementioned issues in democratization, civil society, international norms and 

women’s equality.  Because the ANC was the primary civil society organization under 

apartheid, its ascendance to the government has disrupted the traditional relationship 

between civil society and government.  While the ANC previously served as an umbrella 

for other civil society organizations, since becoming the state it has not continued to 

serve that function.  Instead, the ANC has increasingly distanced itself from civil society 

(Heller 156).  Civil society organizations have been struggling to find their identity vis-à-

vis the state.  These civil society organizations are engaging in some of the same 

activities they did during apartheid from either inside South Africa or from abroad.  The 

goal, however, during apartheid was to highlight the failings of the apartheid regime to 

bring it down.  While these organizations may engage in the same activities, the current 

context is different, though influenced by the legacy of apartheid.  These processes are 
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much the same as countries, such as Poland and the former Soviet Union states, that 

continue to grapple with the legacy of Communism. As in those cases where opposition 

groups that challenged and in some cases overthrew authoritarian regimes, the ANC now 

must make a transition to governing power.  This dissertation explores to what extent the 

ANC is unique in the ways it has made these transitions. 

Unlike the apartheid regime, it is difficult for civil society to criticize the ANC-

government, despite the available institutional access points for civil society that invite 

such dialogue.  As Lydia Kompe, a founder of the Rural Women’s Movement in South 

Africa put it, “it is difficult to toyi-toyi your own government’ (a toyi-toyi is a protest 

dance associated with anti-apartheid struggles)” (INSTRAW 258).  In attempting to 

negotiate this newly configured relationship between government and civil society, civil 

society looks for avenues in a political space dominated by the ruling party.  A 

contribution of this dissertation is to explore the ways these groups attempt to influence 

government with such political hegemony.   

In the absence of strong opposition political parties, one place for civil society to 

look to leverage the ANC is to use international treaties and legal obligations to compel 

specific actions.  In part this option is available because there is a rich history of 

international involvement in the politics of South Africa.  Many analysts argue that the 

international pressure, for example the boycott of South Africa goods, is at least partially 

responsible for the negotiated settlement dismantling the apartheid apparatus (see for 

example Black 1999).  Existing work on the writing of the final Constitution contends 

that political leverage created by the Fourth World Conference on Women, Beijing, 

China and CEDAW (Convention on the Elimination of Discrimination Against Women) 



 16

cannot be overestimated (INSTRAW 193-194; see also Hassim 2002).  These works, 

however, only examine the role of the international level in “big” events—challenging 

apartheid and writing a constitution.  This approach does not fully explore in what ways 

the international level matters in day to day policy processes.  This may be particularly 

true if civil society is limited in its strategic options given the institutional structures and 

political context of South Africa.  In South Africa, the international community matters.  

The history of involvement as well as the role of international donors in the country now 

means that the international community holds sway over domestic events.  As a result, 

civil society knows that while they may not be able to leverage electoral power, the 

groups may be able to use international obligations to compel action.  Given its unique 

history, South Africa is an important country that reveals much about this dynamic.   

South Africa also provides an interesting country case to examine how groups 

within civil society work to influence legislation.  For example, a portion of the literature 

on South Africa and gender focuses on women’s role in the Constitution writing process, 

an excellent recounting of how women across the political spectrum came together to 

ensure that the final Constitution and the negotiation process itself reflected women’s 

concerns with equality (see INSTRAW 2000, Hassim 2001,  Meena, 1992,  Kathree 

1999, and Seidman 2000).  Throughout this literature the persistent question posed by 

scholars is whether these guarantees in the Constitution will merely be token gestures or 

whether it will represent real change in favor of advancing issues women deem important 

(Hassim).  This dissertation explores whether the mere achievement of some kind of 

legislation provides evidence that women’s groups truly achieved what they wanted in 

that legislation.   
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Two of the achievements often cited in work on gender and South Africa are the 

number of women in parliament and the creation of the national women’s machinery to 

monitor gender equality (see Andrews 2000 and Hassim 2002).  As in other countries, the 

South African national women’s machinery is a unique intermediary between the state 

policymaking apparatus and women’s civil society groups who may be trying to 

influence the policy adoption.  This dissertation attempts to help to evaluate whether this 

makes a difference in policy.  We can understand better how these government agencies 

represent or do not represent the groups’ interests.  A comparison of both content 

demanded by and discourse used by these government actors will help us to evaluate the 

adage that ‘where you stand depends on where you sit’.  In this way, South Africa 

provides an excellent country case study to examine processes that continue to impact 

countries in other parts of Africa, Eastern Europe and to a lesser degree Latin America.   

 

Research Design and Methodology 

Overview of Case Study Methodology 

This project is a qualitative single country case study methodologically based on 

document analysis, process tracing and interviews.  Using documents described in detail 

below, I used document analysis to examine documents for demands and for types of 

actors involved in articulating those demands.  Process tracing is an approach “in which 

the researcher looks closely at the decision process by which various initial conditions are 

translated into outcomes. . . Process tracing will then involve searching for evidence . . . 

about the decisional process by which the outcomes was produced.  This procedure may 
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mean interviewing actors or reading their written record as to the reasons for their action” 

(King, Keohane, and Verba 226-227).  Thus I conducted semi-structured interviews to 

round out my analysis.  During these interviews, which were recorded, I asked a range of 

broad questions designed to facilitate more nuanced discussions based on responses from 

interviewees.   

I adopted a case study method to provide richer description and understanding of 

the phenomena outlined in this dissertation.  My overarching case study is South Africa.  

Snow and Trom note that the defining characteristics of a case study include: 

. . . (a) investigation and analysis of an instance or variant of some bounded social 
phenomenon that (b) seek to generate a richly detailed and “thick” elaboration of 
the phenomenon studied through (c) the use and triangulation of multiple methods 
or procedures that include but are not limited to qualitative techniques (147) 

 
A single country case study was useful for this dissertation for several reasons.  First, a 

single country case study can be comparative if “. . .they are theoretically oriented; that 

is, case studies are in a sense comparative if they analyze in a single national case the 

validity of hypotheses developed for other international cases.  In this way, case studies 

are useful in building knowledge of particular phenomena” (Della Porta 296).  South 

Africa as a case represents a convergence of multiple issues in newer democracies.  In 

this project, a variety of theories that I will outline in Chapter 2 were tested by the South 

Africa case.  As noted, this dissertation tested theories regarding civil society-state 

relations, particularly in the presence of a dominant political party; social movement 

theoretical concepts such as mobilization and political opportunity structures; and the role 

of institutions in influencing policy outputs.   
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Second, this single country case study allowed in-depth and “thick” description of 

the circumstances in South Africa while it also allowed me to make some theoretical 

contributions to understanding the aforementioned general connections between civil 

society, democracy and gender beyond South Africa.  Thick description was valuable 

because it is an “elaboration of the phenomenon under study and the context in which it is 

embedded” (Snow and Trom 149).  Thick description of legislation and the legislative 

process, of the broader context of gender relations, and of the government-civil society 

relationship, contributes to our understanding of the complexity of the political and social 

environment, particularly in South Africa.  While the focus of this dissertation is South 

Africa, I expect it will make contributions to middle-range theories on the interaction 

between civil society and government relevant to political science literature in general 

and to other countries in particular.   

 

Justification for Legislation Case Studies   

My primary research techniques included archival research and qualitative content 

analysis to understand whether a pattern existed to the demands and arguments used by 

civil society to influence legislation during legislative processes.   Once I established 

such a pattern existed, I explored whether a pattern existed or not in the types of demands 

that were successful.  These techniques provided a window into legislative institutions 

and the role of the ANC’s dominance in shaping these structures.  I selected three 

legislative case areas of domestic violence, equality and discrimination, and sexual 

offences primarily because South Africa itself has identified them as areas of concern 

related to gender equality (see South Africa Country Report on Progress on Beijing 
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Platform; CEDAW First South African Report 1997; National Policy Framework for 

Women’s Empowerment and Gender Equality).  These areas were also outlined as 

important both in CEDAW documents and in the Beijing Platform for Action.  Equally, 

they were also important to the general public in South Africa.  For example, a recent 

public opinion poll conducted by IDASA indicated that jobs/employment, crime, poverty 

and AIDS ranked as the first through fourth most important issues for South Africans 

(IDASA “The Changing Public Agenda”).  Thus, I examined the legislation and 

legislative debates in issue areas deemed significant by the public, civil society and the 

government.  In the area of domestic violence, the Parliament passed the Domestic 

Violence Act of 1998.  In the area of discrimination, the Parliament passed the Promotion 

of Equality and Prevention of Unfair Discrimination Act of 2000.  Finally, in the area of 

sexual offences, the Parliament continues to consider, at least on paper, legislation titled 

Criminal (Sexual Offences) Amendment Bill.   

 I have also selected legislation cases studies that do not exclusively focus on race.  

As I will return to throughout the dissertation, gender is an important structure in South 

Africa that often has been obscured by the on-going focus, sometimes exclusive, on race.  

In the apartheid struggle, women members of the ANC were asked to set aside gender 

concerns for the greater good of the liberation struggle.  As I will explore further in 

Chapter 7, race has played an obvious and substantial role in South African politics.  

However, the women’s groups studied in the legislative case studies, and civil society 

groups generally, have always been multi-ethnic and multi-racial in South Africa.  I have 

chosen to de-emphasize race in favor of an emphasis on gender.  I believe this 
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prioritization reflects the reality of South African politics more accurately and generates 

interesting insights into the legislative processes.   

 The timing of these pieces of legislation provided limited insights regarding the 

receptivity of the government to types of demands and to strategies based on the time 

period during which the legislation was considered.  For example, international attention 

was focused on South Africa in 1998 because of the newness of democracy as well as 

because of the international mobilization around Beijing among other things.  By 

comparing legislation passed in 1998, 2000, and not yet passed, the dissertation tests 

whether timing of legislation in the context of international events is important in shaping 

legislative process.  I was most interested in examining the ways in which civil society 

influenced formal politics and policies in the aforementioned areas during this time.  

Despite the multiple activities these groups engaged in during this same time period, the 

best understanding of the relationship between civil society and the government came by 

examining their most direct interaction:  engagement with the government on legislation.  

To be clear, this dissertation did not treat civil society as simply another version of 

interest groups.  However, pressuring the state in formal ways that include lobbying 

Parliament was a strategy deployed by civil society.  As multiple groups commented 

during interviews, this is a way for civil society to be heard by the government, 

particularly in the absence of a viable political opposition.   

  In each of the legislation case studies, various actors influenced or attempted to 

influence the legislative process.  Here I use the term ‘actor’ to define individuals or 

groups that expressed policy preferences with regard to each of the three pieces of 

legislation.  For coding purposes, I defined each civil society group, each government 
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actor, the South African Law Reform Commission (SALRC), the Ministry of Justice and 

Constitutional Development, and the Portfolio Committee on Justice and Constitutional 

Development, separately.  Civil society actors included women’s groups, universities’ 

academic units focused on researching and advocating for particular issues, and 

individuals in civil society.  Individual lawyers, or university professors acting outside an 

academic unit, were coded as individuals.  Government actors included individuals at the 

Ministry of Justice and Constitutional Development and the Portfolio Committee on 

Justice and Constitutional Development.  Where legislation had been passed, full 

parliamentary floor debate was coded as individual Members of Parliament (MP).  

Government actors also included, particularly during the SALRC phase, judges and the 

Commission on Human Rights (SAHRC) among other government agencies.  In the case 

of the Commission on Gender Equality (CGE) and the Office on the Status of Women 

(OSW), each agency was coded separately in the legislative process. However, both are a 

part of the national gender machinery in South Africa.   

 The term “national women’s machinery” is a term of art in literature on gender 

and politics generated during the UN Decade for Women.  This term denotes the 

coordination between various government agencies charged with monitoring gender 

equality and “women’s issues”.  The South African national machinery for women, 

developed through consensus building, is comprised of “structures and mechanisms at 

different levels of government (national, regional and local) and the legislature, an 

independent statutory body, and in civil society” (INSTRAW “Engendering” 178).  

Concretely, this governmental machinery is comprised of the Commission on Gender 

Equality, the Office on the Status of Women (located under the President), the Joint 
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Committee on the Improvement of the Quality of Life and Status of Women (a 

parliamentary committee) as well as gender focal points within each executive 

department.   The national women’s machinery serves as an intermediary between the 

state and civil society.  This project illuminated how this intermediary relationship 

worked and served (or did not serve) the interests of civil society and of the government.   

 

Accessing Documents 

The legislative process involving these actors was well documented.  As I will explore in 

detail in Chapter 3, early legislation development occurred outside of Parliament at the 

SALRC.  In two of the three legislation case studies in this dissertation, the SALRC was 

tapped by the government to initiate investigations into the issue areas involved.  When 

tapped by the government, the SALRC created Project Committees comprised of experts 

in the field ranging from lawyers to academics to civil society representatives.  The 

Project Committee then created an initial Issue Paper distributed widely to solicit 

comments and recommendations from civil society.  SALRC normally compiled 

responses from civil society in at least one Discussion Paper, soliciting feedback once 

again from civil society.  The SALRC then generated a Final Report, compiling a 

summary of civil society submissions along with making recommendations about draft 

legislation.  In the case of the Criminal (Sexual Offences) Amendment Bill, the SALRC 

followed the procedures normally, as opposed to the difference in the process for 

Promotion of Equality and Prevention of Unfair Discrimination Act, 2000.  In the case of 

Domestic Violence Act 1998 the Final Report was generated after the bill’s final passage 
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in Parliament.3  All of the previously described documents were available at the 

Department of Justice and Constitutional Development website at 

<http://www.doj.gov.za/salrc/index.htm>.  Accessing the documents on the website 

proved extremely easy in all cases.   

 For other parts of the legislative process, I accessed documents and minutes of 

hearings through the Parliamentary Monitoring Group (PMG) website or through the 

groups themselves (either on their own websites or through contact with groups directly).  

This process of document collection was a dynamic one.  Since 1998, the Parliamentary 

Monitoring Group of South Africa (PMG) is an internationally funded group that takes 

and then places minutes from parliamentary committee hearings on the internet along 

with relevant submission documents.  According to its mission statement:  

 The Parliamentary Monitoring Group, an information service, was established in 
1995 as a partnership between Black Sash, Human Rights Committee and Idasa 
with the aim of providing a type of Hansard for the proceedings of the more than 
forty South African Parliamentary Committees. This was because there is no 
official record of the committee proceedings, the engine room of Parliament, and 
this type of information is needed by civil society to lobby the Parliament of 
South Africa on pieces of legislation and matters of democratic processes (PMG 
“About the PMG”). 
 

PMG provided online access to written submissions provided by groups to the relevant 

parliamentary committee in response to an open invitation to civil society to comment on 

the legislation.  When select civil society organizations were invited to present additional 

written and oral submissions to the relevant committees, records of both were available at 

the PMG website.   

                                                 
3 I will explore in more detail in Chapter 5 why this occurred and what effect it had on civil society’s 
influence over the legislation.   
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PMG also provided online access to minutes of the hearings when organizations testified 

and when the committee involved deliberated over the legislation.  The minutes of 

hearings also include any questions and answers periods that were conducted at the 

hearing.4  For the hearings studied in this dissertation, often PMG included links to 

documents, generated by governmental and non-governmental sources that were handed 

out at the hearing.  PMG also provided drafts of legislation considered by the committees. 

The drafts of legislation were particularly useful to make side by side comparisons of the 

various drafts.  On two occasions while studying the Criminal (Sexual Offences) 

Amendment Bill and the Promotion of Equality and Prevention of Unfair Discrimination 

Act, 2000, I was unable to access two documents from the PMG website.  I contacted 

PMG directly and a representative of PMG was able to forward me the documents via 

email.  PMG was an invaluable help in data collection for this project.   

 A separate internet source, Polity, also provided access to a wide range of full 

text documents related to South Africa’s government.  I made use of Polity mostly to find 

copies of final versions of legislation considered for first or second readings on the floor 

of Parliament.  Finally, the Hansard records floor debates from the South African 

Parliament.  Hansard records were available via the Parliament’s website for the floor 

debate over the Promotion of Equality and Prevention of Unfair Discrimination Act, 

2000.  Because the floor debate pre-dated use of the internet for the Hansard, for the 

Domestic Violence Act, 1998 I contacted a member of the research unit at Parliament 

who faxed me the pages from the hard copy of the Hansard for the floor debate on that 

                                                 
4 In some instances, the minutes are actual transcripts, transcribed from recordings taken by PMG workers.  
In other instances, the minutes were not literal transcripts but rather summaries of the debates before the 
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legislation.  As of March, 2006 the Criminal (Sexual Offfences) Amendment Bill has not 

been considered on the floor of Parliament and therefore does not have a record in the 

Hansard.   

 

Content Analysis 

After collecting the relevant documents described above, I examined the evidence 

gathered using content analysis.  Under other circumstances, I would randomly sample 

these sources to generate my data set.  However, given the limited number of groups and 

committees as well as the limited pieces of legislation, I believed that a comprehensive 

study of all documents was plausible and appropriate.  Content analysis, simply put, is 

the “study of recorded human communication” (Babbie 314).  Content analysis is a useful 

methodological tool to track patterns in the demands, arguments, and discourses deployed 

by civil society groups (and other actors) in their efforts to influence legislation.  This 

allowed me to assess what groups demanded in terms of specific provisions and the 

relationship between demands and success or failure.  The unit of analysis in any study is 

the unit that the project makes descriptive and explanatory statements about.  My units of 

analysis are the demands advocated by groups for incorporation into legislation.  My 

units of observation are the documents that make up my data set, including committee 

debates, Parliament floor debates, and advocacy documents.  

 For each piece of legislation, I first read the discussion documents or background 

papers for understanding of the general issues at work in the legislative debates.  I then 

created a coding scheme for both the arguments used and the demands likely to be a part 

                                                                                                                                                 
committees. 
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of the debate.  I then read the documents chronologically, creating content analysis 

memos that coded demands noting what actors advocated for that demand and, if clear in 

the document, what argument type the individual group used to justify their demand.  I 

also read the different draft versions of the legislation, noting changes to wording, 

deletions or insertions of provisions and consistencies across drafts.  As I wrote 

legislative chapters, I checked my coding to ensure accuracy and consistency.  The result 

of the double check was a careful coding system using memos rather than a spread sheet 

or traditional counting software.  However, the end point of the analysis was to count 

groups and demands in order to assess the patterns within and across legislation.   

 Using this scheme, I engaged both in manifest content analysis and latent content 

analysis.  Manifest content analysis counts how many times these identifiers appear in the 

text (Babbie 319).  Latent content analysis assesses the underlying meaning of text, not 

just the frequency of words (Babbie 319).  While latent content analysis may be more 

subjective, combining both types of content analysis provided an accurate assessment of 

what demands actors made and what justifications they offered to support their demands 

as well as who the actors were.  After labeling, counting and assessing the demands and 

actors, I concluded that often demands made by civil society that sought to increase 

government obligations were the most likely to be stripped from draft legislation over 

time.  As noted, interviews conducted with civil society groups as well as government 

officials were set up to confirm or disprove my conclusions derived from content 

analysis.   
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Interviews 

The content analysis research technique was complemented by interviews 

conducted in South Africa during two periods, June-July 2003 and August-September 

2005.  I generated interview subjects by first contacting members of Parliament who sat 

on the Joint Committee Monitoring the Improvement of the Quality of Life and Status of 

Women.  Additionally, I contacted via email and the telephone civil society organizations 

of importance in the areas I examined: sexual violence, domestic violence, and gender 

policy advocacy. Contacts established during preliminary fieldwork in South Africa in 

2003, as well as contacts established in the process of gathering documents, provided an 

entry point for interviews.  While I was only in South Africa for a relatively short period 

of time in 2005, I conducted a total of sixteen interviews: eight civil society 

organizations, four members of Parliament, and four representatives of government 

agencies or committees.5  I also visited and accessed documents at the University of 

Capetown Race and Gender Law Unit and attended a workshop on the Criminal (Sexual 

Offences) Amendment Bill held by a consortium of civil society organizations.  During 

these interviews, I used open-ended questions to inquire about the following:   

• Role of the political actors in the development of legislation.  

• Connections these political actors have with transnational and international 

groups 

• Goals, strategies and demands of the political actors both generally and specific to 
the legislation under study in this dissertation.   

 

                                                 
5 I include in this count observations of the Joint Monitoring Committee and discussions before and after 
with the administrator of the committee.   
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These interviews were invaluable in that they allowed me to better understand both the 

general role of these actors in legislation and the specific role those actors played in the 

development of the legislation studied in this dissertation.  With the addition of 

interviews, I corroborated my findings through the triangulation of archival work, content 

analysis and interview analysis.  The interviews, in particular, first revealed the deep 

challenge ANC dominance poses to healthy democracy in South Africa.   

 

Overview of Dissertation 

Freedom cannot be achieved unless women have been emancipated from all 
forms of oppression.  All of us must take this on board, that the objectives of the 
Reconstruction and Development Programme will not have been realized unless 
we see in visible and practical terms that the condition of the women of our 
country has radically changed for the better, and that they have been empowered 
to intervene in all aspects of life as equals with any other member of society 
(Mandela). 

  

While speaking of South Africa, Mandela could be speaking of any country.  His 

words highlight that in many countries the promise of gender equality was very much at 

the forefront of the struggle for democracy, a promise whose fulfillment remains illusive.  

While an examination of legislation is not the only proof of women’s groups’ 

effectiveness, it does measure their impact on a day to day basis in government.  

Moreover, this dissertation’s examination of legislation contributes to our understanding 

of the specific legislative processes in South Africa, identifying ways civil society may or 

may not renegotiate its relationship to governments now run by ‘one of their own’.   

 This research project seeks to address these issues more comprehensively than has 

previously been done.  Chapter 3 reviews the circumstances of South Africa by 
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describing in brief terms the history of apartheid, particularly as it relates to the 

development of the ANC.  This is significant because, as I will explore later, the legacy 

of apartheid shapes both gender issues and the view of the ANC held by civil society and 

the ANC itself.  I will also explore in Chapter 3 the structures of government as well as 

issues currently challenging South Africa and the ANC.  Chapter 4, on the Promotion of 

Equality and Prevention of Unfair Discrimination Act, 2000, is the first of the chapters on 

the legislation case studies.  The chapter, along with Chapter 5 on the Domestic Violence 

Act (DVA) (no. 118 of 1998), and Chapter 6 on the Criminal (Sexual Offences) 

Amendment Bill, engages in process tracing of the legislative history of the legislation.  

In each of these legislation case study chapters I explored the demands advocated by civil 

society and other actors early in the process.   I then reported on the additional advocacy 

done by civil society in the relevant parliamentary committee as well as the debate that 

occurred amongst the committee itself or with civil society.  Among other thoughts, I 

concluded in each of the legislation case study chapters that the ever-increasing political 

hegemony of the ANC over the last 10 years has undercut the progressiveness of 

institutional structures that were designed to enhance participatory democracy.  Chapter 

Seven underscores this conclusion as well as the patterns revealed across the three pieces 

of legislation.  In the context of ANC political dominance, civil society in all three cases 

was unable to argue effectively for increased state accountability or responsibility.  Civil 

society did not and does not have any leverage to challenge the position of the ANC even 

within these consultative structures designed to facilitate civil society input into policy.  

As a result, the consultation that might occur within these structures does not result in 

lasting penetration of the legislation by civil society.  Chapter 7 also underscores that the 
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important lessons gleaned from the legislation case studies are applicable to other groups 

in South Africa as well as to other countries.   

To set the context for the chapters sketched above, Chapter 2 provides a literature 

review that describes the relevant literatures, and corresponding theoretical constructs, 

that this dissertation draws from, criticizes and refines.  Specifically, Chapter 2 explores 

the important literature in political science, social movement theory, and sociology, 

among others, that were significant literatures to this dissertation.  Social movement 

theory has focused primarily the on the lifecycles of movements and on acts of civil 

disobedience among other issues.  This dissertation evaluates the theoretical assessments 

of resource mobilization and political opportunity structures.  It also underscores the 

challenges that exist when trying to deepen democracy in the presence of a dominant 

political party, a challenge under-explored in mainstream political science literature.  

While the case study here is South Africa, the lessons for both government and civil 

society regarding effective and ineffective strategies for change are applicable in other 

countries where there is one dominant political party.  In all of these ways, the analysis in 

this dissertation is generalizable and contributes to multiple literatures in political 

science, sociology and communications studies.  Chapter 2 explores that literature in 

more detail.   
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Chapter 2:   
Understanding Citizens’ Access to Policymaking:  Explanations in 

Current Literatures 
 

 
 This dissertation focuses on explaining why women’s groups are only 

intermittently successful in infiltrating the policymaking process in South Africa.  The 

main argument of this dissertation is that the ANC dominance undercuts the progressive 

institutions for participatory democracy set up in the Constitution.  Research questions 

constructed to understand the ways women’s groups influence the policymaking process 

by making use of access points available animate this study.  Currently, several scholars 

from different disciplines offer explanations and develop concepts to address these 

research questions.  While several of these concepts provide analytic leverage on the 

phenomena observed in the case studies in Chapters 4, 5, 6, I will argue that gaps in the 

existing literature may be filled by this dissertation.  First, this chapter will examine 

whether or not the current focus in political science on elections, electoral systems, and 

interest organizations provide an adequate explanation for how citizens might influence 

policymaking and government’s policy choices.  Second, I will explore current 

explanations regarding why groups may be successful or not in their efforts to penetrate 

policymaking processes.     

 

Literature on How Groups Influence Policymaking Processes    

Elections and Electoral Systems 

Elections.  Electoral systems literature offers an initial explanation for how groups 

influence policymaking processes in democracies.  When the study of transitions to 
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democracy became popular with the advent of the third wave of democratization (a term 

popularized by Huntington (1991)), democratic institutions and procedural rights were 

the benchmarks of democracy.  During the 1970s, 1980s and early 1990s, political 

science focused on the hallmarks of a transition from authoritarian regimes to democracy 

(see e.g. Haggard and Kaufman  1995) as well as on what defined democracy itself (Dahl 

1971).  Dahl, for example, outlined what constituted a “polyarchy” (Dahl  1971; 1989), or 

what others labeled “liberal democracies” (Schedler 1998).   As Schedler noted, “The 

most widely accepted criteria for identifying a country as democratic have been put 

forward by Robert Dahl—civil and political rights plus fair, competitive, and inclusive 

elections” (Schedler 92).  Under this model, elections were front and center in the 

definition of democracy.  As a consequence, elections and electoral systems emerged as a 

place for citizens to first exercise their influence over policymaking.   

 

Electoral Systems.  A consensus, exemplified by Durverger  (1986), Cox (1997), Lijphart 

(1994; 1986) and Shugart  (1989) emerged that proportional representation (PR) systems 

were more representative of citizens and their interests by fostering electoral incentives to 

represent interests and to increase political parties.  As a result, PR systems allowed 

citizens to ensure that their interests were represented in policymaking.  If the Parliament 

is representative of diverse societal groups, then the policy output of Parliament will 

reflect those diverse interests, the argument went.  For women specifically, scholars cite 

PR systems as beneficial for women’s interests incorporation into policy outcomes.  

Norris (1997), Bystydzienski (1992), Darcy, Welch and Clark (1994) concluded that 

because PR systems promote representativeness of political parties, PR systems also 
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improve women’s presence in national parliaments.  As a result, as Welch and Studlar 

(1990) conclude, PR systems ensure that women’s policy demands are represented.  

Other studies, including Matland (2000) and Htun (2000), go further and conclude that to 

improve women’s position, quotas or reserved seats to promote women’s presence in 

parliaments are beneficial.  PR systems accomplish this, according to these studies, in 

several ways.  First, once citizens are encouraged to vote for women candidates, women 

parliamentarians will be able to use institutional resources to advance women’s issues.  

Second, symbolic representation is achieved when more women are present in national 

parliaments (Phillips 1995; 1999).    When examining how women’s interests are 

represented by and within government, elected representatives are viewed as conduits of 

women’s interests.  The premise here is that “the presence of women in political and 

representative institutions, once a critical mass has been met” will translate into a shift in 

policy (Marques-Pereira and Siim 182; see also Dahlerup 1988).   

 

Partial Explanation for South Africa.  For South Africa, this approach to understanding 

how groups influence policymaking is incomplete.  First, although the electoral system in 

South Africa is a PR system, a lack of viable opposition parties undercuts the 

effectiveness of PR systems in representing diverse interests.  Thus, the role of elections, 

as a method of communicating interests and demands, may be problematic as well.  The 

logic of elections as a method of interest articulation or a method of holding government 

accountable (for meeting citizens’ demands), is premised on the threat of voter 

retaliation.  Given the solid support enjoyed by the ANC, elections may not provide an 

effective means of communicating specific demands as a result particularly for women.  
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Two different individuals I interviewed contended that the PR system might get more 

women elected to Parliament, but at a price. These women, rather than developing a 

gender constituency based on gender policies, may be more beholden to political parties 

because they are dependent on the party for list position.  If, for example, the ANC 

adopts policies that harm women, even female MPs may not be in a position to criticize 

the ANC for fear they will lose their place on the closed PR list.  In a single member 

district system (SMD), women MPs might be able to cultivate a constituency around their 

gender policies that was independent of party identification.   

 Furthermore, in South Africa as elsewhere, the infrequency of elections means 

that citizens seek alternative methods for influencing policy between elections.  

Parliamentary elections in South Africa occur every five years.  Likewise, voter turnout 

particularly among minority groups in South Africa continues to decline.  As Hamill 

notes: 

The 2004 election gave the first indication that ANC dominance is beginning to reduce 
registration for elections and to depress the turnout of registered voters.  Minority communities are 
less likely to register to vote—a figure of 62% among Indians, 65% among Coloureds, and 72% 
among whites, compared with 86% among Africans—or if registered, are less likely actually to 
vote because of the inevitable nature of the outcome, an attitude which, paradoxically, only serves 
to further strengthen ANC domination (702).   

 

While this may simply highlight that the electorate is satisfied with ANC’s policies, it is 

clear from the case studies in Chapters 4, 5, 6 that citizens that are mobilized on issues do 

have specific policy preferences.  This highlights that elections, while significant, may 

not be an effective tool for citizens in South Africa to communicate their policy demands.  

It also highlights that ‘democracy’, if taken only to mean elections, will miss the 
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importance of other aspects of democracy, such as non-elected government institutions 

like the South African Law Reform Commission (SALRC). 

 Similarly, the logic outlined above, and used by Darcy (1994) and others to 

advocate for an increase in women parliamentarians as a method for articulating women’s 

interests, may be incomplete.  While it is true that,  “descriptive representations may be a 

necessary first step to the institutional transformation that is required if ‘substantive’ 

representation is to be achieved” (Goetz and Hassim 5), that is not the end of the story.  

Several studies have concluded that “getting women into decision-making structures is 

one thing.  Ensuring that they make an impact is another” (Adeleye-Fayemi 103).  

Weldon (2002) finds, for example, that the presence of women did not advance 

legislation on domestic violence.  Several studies of South Africa specifically found that 

women’s mere presence in parliament does not advance women’s interests (see e.g. 

Goetz and Hassim 2004, Britton 2005 and Hassim 2001).  These studies support Hobson, 

Lewis and Siim’s conclusion that “The inclusion of women in democracy does not solve 

the democratic deficit or the crisis of legitimation between representatives and those 

represented” (13).  The conclusion I draw then is that while electoral systems may 

influence how groups, including women’s groups, are able to influence policymaking 

processes, elections and electoral systems do not provide a complete picture.   

 

Interest Organizations 

 Given the need to understand citizens’ influence beyond elections, scholars turn to other 

elements of citizens’ political participation used to influence policymaking processes.  As 
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Burstein (1999) noted in his work on social movements in How Social Movements 

Matter edited by Giugni, McAdam and Tilly: 

Needing more information than elections provide, politicians have created other means to 
ascertain what the public wants; and members of the public, wanting to convey more information 
than they can through voting alone, have developed ways to communicate with candidates.  Much 
of the effort on both sides has gone into creating organizations:  political parties, interest groups, 
and social movement organizations (5).   

 

Scholars in political science often focus on political parties and civil society 

organizations as an avenue as well as a conduit for citizen input to influence government 

policymaking processes.   

 

Political Parties.   Political parties provide one method for citizens to aggregate their 

interests to channel their demands into legislative processes.  The literature on political 

party systems such as Ware’s Political Parties and Party Systems (1996), Political Parties:  

Old Concepts and New Challenges (2002), Mair’s work in LeDuc, Niemi, and Norris’ 

edited volume Comparing Democracies 2 (2002) center on a comparative approach to 

understanding political parties and electoral systems.  This literature is less relevant for 

understanding the research questions in this dissertation for a few reasons.  First, Ware 

and others focus on the input into party manifestos, political party internal organizational 

structures, and political party candidate and leadership recruitment not on the roles 

parties play in policy development in government.  Second, while political party 

manifestos may reflect a party’s view of citizens’ demands on government, the more 

interesting question for this dissertation is how groups are able to penetrate the 

policymaking processes outside of party politics.  As is clear in Chapter 3, the political 

party context in South Africa renders political parties other than the ANC unable to act as 
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an effective conduit for citizens interested in effecting policy.  One specific subset of this 

literature on political parties, the extremely limited work on one-party dominant systems, 

provided some interesting insights into the South Africa context.  I will explore this 

literature below.  

  

Civil Society Organizations.   Even among voters who are ANC faithful, political party 

participation may not serve their efforts to influence policy.  Scholars such as Diamond 

(1999), Putnam (1993), and Linz and Stepan (1996) have argued that civil society 

historically provided an avenue for making demands on the state precisely because it 

existed outside of the formal political sphere.   As these scholars and others contend, civil 

society, once focused solely on deconstructing the state or challenging authoritarian 

regimes from below, now has to re-image itself as a constructive force (see for example 

Diamond 1999).   Consensus exists amongst scholars mentioned above that civil society, 

in terms of transition to and consolidation of democracies, is the matrix of organizations 

that fill in the space between kinship groups and the state.6    There are two popular ways 

to think about how civil society influences formal politics from outside government 

structures.  First, Robert Putnam’s study of Italy in Making Democracy Work (1993) 

specifies social capital as an important explanatory variable in the effectiveness of 

government.  Civic-minded citizens, who have learned norms of reciprocity through 

                                                 
6 It should be noted that there is some debate about how to envision or define civil society.  As Foley and 
Edwards note, “The definitional differences. . . often lead to considerable confusion in the literature. . . 
Each of these approaches raises different expectations about the role of civil society in modern polities and 
different questions about how state and society interact” (11).  One approach, espoused by Habermas and 
others, views civil society as an esoteric space where political discussion occurs.   
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participation in civil society organizations, are more politically engaged, according to 

Putnam, and thereby are more able to hold their governments accountable.  

 One shortcoming of Putnam’s work is the absence of the state’s influence in 

shaping social capital (Stolle and Lewis 199). Stolle and Lewis further note that studies 

of social capital focus on the individual impact and contribution to social capital, not the 

collective impact of social capital (199).  Following Diamond (1999) and Linz and 

Stepan  (1996), this dissertation focuses on the second role civil society may play in 

formal democratic politics:  monitoring and restraining the exercise of power by the state, 

in order to connect civil society to formal political participation (Diamond 230).7  

According to this argument, citizens monitor and limit the exercise of power by the state 

through participation in civil society organizations.  Those organizations then act to 

pressure the government to respond to their demands.   

 Significant for this project, some views on civil society focuses on a separate 

sphere, not one interconnected with the state.  Diamond (1999) asserts that civil society 

may provide multiple channels for articulating, aggregating and representing interests, 

specifically when those interests cross-cut other political schisms.  There is some debate 

within the literature regarding the utility of civil society in articulating interests.  For 

example, Bermann (1998) contends that civil society at times articulates interests that are 

exclusive or erode democracy.  Discussing South Africa, Gouws contends that: 

The shift in women’s activism into the state arena has required that women’s organisations now 
also engage the legislative and policy-making process. Women’s lived experiences need to be 

                                                 
7 For a full summary of Linz and Stepan’s five variables see Chapter 1 in Problems of Democratic  
Transition and Consolidation (1996). And see John Keane’s discussion of Linz and Stepan in Keane, John 
Civil Society:  Old Images, New Visions 1998:46-9. 
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reflected in legislation and policy, and it is important that the organic link between women’s 
movements, feminist activists and femocrats is retained (no page number). 

 
More study is required, however, regarding how specific groups, such as women’s 

groups, go about articulating their interests once those interests are aggregated in the 

form of policy demands.  Successful interest articulation is partially determined by the 

institutions and political context, including the presence of a dominant political party like 

the ANC.   

 Given the current context in South Africa, it is important to note here that within 

the literature above as well as in social movement organizations literature, various 

scholars see distinguishing between types of groups as important to understanding how 

groups access policymaking.  Some, for example, studying social movement 

organizations, distinguish social movement organizations from other interest groups by 

focusing on the groups’ marginality from formal politics (Burstein 7).  McCarthy and 

Zald  (1977) contend that social movement organizations are less institutionalized.  

Tarrow (1998) and Tarrow and Meyer (1998) have argued that these groups have become 

more institutionalized over time.  Charles Tilly, a key figure in this literature, contends 

that these organizations speak on behalf of people lacking formal representation while 

other groups coincided with groups represented in government (1984).   

 Following Burstein, I contend that the distinctions between these group typologies 

may not be useful in the context of this dissertation.  As Burstein points out, “any 

hypothesis about the impact on public policy of organizations conventionally labeled 

SMOs  (social movement organizations) will also apply to those that have been 

conventionally labeled interest groups” (8-9).  If one desired to focus on a social 
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movement for domestic violence or rape, as the explanatory variable for success or 

failure of legislative efforts, one would have to examine first the organizations and their 

input on the legislation in the case studies.  Because, as Fioramonti highlights, “although 

a social movement is not reducible to a formal organization—being rather the result of a 

coalescence of social forces around a particular set of issues—it is often led by structured 

and formal civil society organizations” (Fioramonti 72).  Furthermore, other work, such 

as that of  McCarthy and Zald (1997) explicitly distinguishes social movement 

organizations from ‘normal’ interest groups.  McCarthy and Zald do so to make a 

distinction the end goal of social movements versus the end goal of interest groups.   

However, these distinctions between social movement organizations and civil society 

organization are less relevant to this dissertation because the end goal is to shape 

legislation.    

 Additionally, this dissertation is not focused on the internal organizational 

structure per se as an explanatory variable for the case studies.  Rather, the dissertation is 

focused on if a group has mobilized its resources, what is the likelihood the group will 

successfully penetrate the legislative processes?  As the legislative case studies show in 

Chapters 4, 5, and 6, independent of the inner workings of groups advocating for a 

particular demand, the demands made to increase government obligations were not 

incorporated into legislation.  Groups with a variety of internal structures ranging from 

membership organizations to internationally funded NGOs met with the same obstacles 

in the legislative processes.  This points to an alternative explanation for success or 

failure beyond the inner workings of the group itself.  This dissertation shifts the focus 

from a current social movement analysis of the types of groups involved to the outcomes 
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of groups’ involvement.  As Giugni notes, “Students of social movements . . . all seem to 

agree that the study of the effects of social movements has largely been neglected, and it 

has become common sense to cite this state of affairs (e.g. Berkowitz 1974, Gurr 1980, 

McAdam et al 1988, Tarrow 1993). Such neglect is quite astonishing, for the ultimate end 

of movements is to bring about change” (373).  For the purposes of analysis, I use the 

term civil society organization because, following Diamond (1999), it most accurately 

reflects the wide ranging matrix of organizations that mobilized around the legislation 

considered here.   

 

Literature on Why Groups Successfully or Unsuccessfully Influence 

Policymaking Processes    

The literature outlined above on systems and groups helps us to understand the current 

explanations for how groups make use of institutions and access points to influence the 

political and legislative processes.  A different set of literature provides analytic leverage 

on why groups may be successful or unsuccessful in their efforts to penetrate legislative 

processes.  Concepts from social movement literature as well as studies regarding 

national gender machineries provide some insights on the success or failure of groups.   

 

Effective Resource Mobilization and Political Opportunity Structures 

Resource Mobilization.  Social movement theorists such as Gamson and Stewart (1982) 

use concepts of “resource mobilization” to describe the role of resources in movement 

success (see also McCarthy and Zald 1987, Stewart, et all 2001, and Cress and Snow 
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1996).  Both material resources and previous social movement base mobilization 

constitute a group’s resource base (Edwards and McCarthy 625; see also Freeman (1979) 

and Gamson, et al (1982) on concept of resources).   According to this literature, early 

mobilization of social movements increases the chance for success of the movement.  

Success of the movement usually falls into two categories:  to overthrow political 

authority or to shape policy debate (Smith, 2000; see also Stewart, et al, 2001). The 

explanatory variable for these analyses regarding success or failure rests in part on the 

ability of the movement to mobilize resources, both material and human.   

 Based on this literature, then, we would predict that women’s groups in South 

Africa would be effective in shaping policy debates on the issues of interest to them.  As 

several of my interviews noted, in South Africa, most groups involved in advocacy are 

financed from international donors.  Although this probably limits resources more than if 

the source of funding was generated from within the organization itself, the same 

interviews noted that international funding is relatively plentiful, particularly for gender 

related groups.  Likewise, when asked whether or not resources constrain their advocacy 

activities, most groups interviewed answered that they simply allocated for specific tasks 

and were not faced with limitation on their advocacy based on resources.  As one group I 

interviewed noted, for some groups, such as those involved in the Sexual Offences bill, 

their advocacy on this bill was most, if not all, of their advocacy focus.  Previous 

mobilization to combat apartheid and to introduce gender into constitution writing, as 

described in Chapter 3, should portend well for the successful mobilization of women’s 

groups (to advocate for their demands in legislative processes).  In South Africa, groups 

in civil society were often the same groups that participated with the ANC (when they 
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were also civil society based social movement).  As a result, the liberation struggle 

participation impacts how groups interact with the state (Adeleye-Fayemi 109).   

 One problem with “resource mobilization” is that it often excludes a discussion of 

how mobilized resources are deployed.  In this way, the case studies in this dissertation 

supplement the existing literature by exploring the interaction between resource 

mobilization and other factors like ANC political hegemony.  In South Africa, resource 

mobilization cannot overcome entirely institutional structures and political context that 

serves to limit groups’ effectiveness.  This dissertation seeks to refine resource 

mobilization by exploring how, once mobilized or generated, groups use resources within 

a specific political context.  While some of this work on resource mobilization focuses on 

how resources are used to generate publicity, this does not provide insight into the issues 

in the legislative case studies considered here.  Public support for a particular demand did 

not make a difference in the response by the ANC-controlled institutions.   Put another 

way, while some efforts were made by groups to increase public awareness on the issues, 

without the corresponding electoral leverage, public opinion was less relevant to groups 

influencing legislative processes.  Additionally, the issues areas of the legislation studied 

in this dissertation were cited by public opinions polls (see Chapter 1:  Introduction).  

This means that groups did not have to generate support in order to attempt to penetrate 

the policy process.   

 

Political Opportunity Structures.  Mobilization also requires penetrable political 

structures.  In other words, mobilization of physical and material resources will not be 

effective unless there is a permissive environment for advocacy.  Edwards and McCarthy 
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(1997) argue in various places that if leadership mobilizes the base of support but does 

not have an access point in the process, the group will fail.  McAdam (1998) explains that 

political opportunity structure is “the way that present allocations of resources and power 

privilege some alternatives for collective action while raising the costs of others” (29-27).  

Social movement scholars Klandermans and Staggenber trace the history of the concept 

of political opportunity structures, noting that the concept developed in part as a criticism 

of “resource mobilization theory for neglecting the fact that social movements develop 

and act in political arenas that significantly influence their trajectories” (xi; see also 

Kitschelt 1986, McAdam 1999, and Tarrow 1989).   

 There is some debate within social movement literature on the form and function 

of political opportunity structures.  Doug McAdam, working within this social movement 

literature, has written “on the international origins of domestic political opportunities” 

(251).  He expanded the “structures of political opportunities” model and “political 

process model”  by arguing that some domestic political structures are opened by events 

going on in the international environment, for example the bipolar fight between the US 

and Soviet Union in the Cold War.  While helping us to understand how international 

events may shape elites’ receptivity to change, even McAdam’s analysis does not fully 

specify how domestic groups use international events to shape domestic policy.  This 

dissertation, particularly in the legislative case studies on domestic violence and sexual 

offenses, attempts to add to our understandings of how groups will use international 

events to augment their advocacy.   

 Political opportunity structures, particularly the presence of participatory 

institutions, would predict fairly substantial success for groups in South Africa.  South 
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Africa provides a unique test for the concept of political opportunity structures because 

the political institutions enshrined in the South African Constitution are designed to 

codify political opportunity structures for groups to engage the state.  These institutions 

are discussed in detail in Chapter 3.  Institutions designed to promote gender equity, like 

the national gender policy machinery, provide opportunities for groups to influence 

policy.  According to the political opportunity structures concept, this should increase the 

likelihood of groups’ success.  On paper these institutions create openings in the 

policymaking process.  However, these concepts do not provide an adequate explanation 

for the disjuncture between constitutionally mandated opportunity structures and the 

reality of irregular success of women’s groups in South Africa.  Importantly, however, 

the dominance of the ANC undercuts the progressiveness of these institutions and allows 

individual actors within the institutions to close off these political opportunity structures.  

As well, limited attention has been paid to the idea that the mere presence of opportunity 

to influence policy may be used to close off real influence.  In other words, the ANC can 

cite progressive constitutional provisions to head off substantial complaints from civil 

society.   This seems to support Iris Young’s contention that deliberative institutions may 

in fact mask the domination embedded in the process (Marques-Pereira and Siim). 

 In a truncated form, these concepts provide the analytic tools because these 

concepts make more concrete the environment in which groups function as they advocate 

for particular policy in South Africa.  However, the concepts do not provide a full 

explanation for the infiltration, or lack thereof, of women’s groups into policy debates.  

This is in part because veto points, created by the presence of individual political actors 
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in the presence of a permissive political structure or resource mobilization, may constrain 

effectiveness.   

 

One Party Dominant System (OPD) 

This dissertation contends that, in understanding why groups are successful or not in 

efforts to penetrate policymaking, the key explanatory variable comes in the form of one-

party dominance by the ANC within the South African political system.  The presence of 

the ANC and the absence of viable political opposition shape substantially the political 

context for the resource mobilization and political opportunity structures.  As noted 

previously, there has been little analysis of one-party dominant systems within political 

science literature on democracy, political parties and electoral systems.  As Spieb notes: 

Despite its ostensibly continued existence and reference in scholarly minds and works, OPD has 
kept its character as a pending phenomenon of political science.  A few attempts to grasp its logic 
and to fit into common knowledge of democratic and party theory have been done leaving behind 
as many assessments of OPD as a (democratic) matter of course as postulates of its as a 
democratic anomaly, as many delineations of a model of democratic stability as classifications of a 
transitional phenomenon, as many blessings of its contribution to democratic consolidation and 
socio-economic development as condemnations of its perversion of democratic practices (4).   
 

The decisive work in OPD systems, done in 1990 before the new wave of 

democratization, Uncommon Democracies by Pempel, outlined four dimensions to one 

party dominant systems:  dominant in number; electorally dominant for an uninterrupted 

and prolonged period; dominant bargaining position in government; and dominant 

position in public policy agenda (Pempel (1990).  Pempel’s work did much to identify 

characteristics and examples of countries with one party dominant systems at one time or 

currently (including Mexico, ROC, Malaysia, Singapore, and Japan).  However, the work 

was focused on understanding the circumstances that led to the development and eventual 
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decline of those one-party dominant systems.   Spieb (2002) took Pempel and applied the 

concepts of OPD to India and South Africa.  While offering interesting insights into how 

India and South Africa maintain one-party dominant systems even with electoral systems 

like proportional representation, Spieb did not engage in a discussion of how the one- 

party dominant systems impact policy outcomes.  Interestingly, viable third parties are 

one crucial element of political opportunity structures working effectively.  In Jenkins 

and Klandermans (1995) contend that opposition parties form a substantial part of the 

success or failure of groups (205).  This dissertation attempts to apply these ideas to 

South Africa to explain how political opportunity structures function in the one-party 

dominant system to influence policy outcomes.   Speib articulates the importance of such 

a project, and explains the limited literature review on OPD: 

Since democratic practice in one-party-dominant systems is still a controversial matter of 
academic debate manifest in catchy book titles that hint at their scholarly subject as ‘Uncommon 
Democracies’ (Pempel 1990) or an ‘Awkward Embrace’ (of democracy) (Giliomee and Simkins 
1999)—to name the only two volumes to date solely devoted to the subject—an examination of 
the specific configurations of a party system displayed by OPD could therefore enrich research on 
democratization and how democracies function (4). 

 

Institutions Designed to Augment Participation and Input 

Arguably, some political opportunity structures do not require opposition parties in order 

for groups to utilize them to convey their demands.  In the area of gender, several 

scholars have noted that additional parts of government, like national gender machineries 

(NGM), may augment women’s input into policymaking process.  In this way, the 

presence of national gender machineries may explain the success or failure of efforts to 

adopt gender policy.  Broadly, Goetz contends that much of the explanatory power of 

success or failure on gender equity rests in the structures of the state: 
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The degree to which public institutions will be responsive to the interests of women will depend 
upon: 
• the institutional make-up of the state, as indicated in constitutional provisions on the extent to 

which the administration, the judiciary, the military and the legislature limit the powers of the 
executive;  

• the capacity of state institutions to translate gender equity policy commitment into new 
performance indicators for staff, changed procedures, new or changed laws, changed spending 
priorities, women staff and femocrats (bureaucrats mandated to promote gender equity—see 
Sawer 1995), and changed behavior in relation to female citizens or clients of state services. 

• The level of administrative and political decentralization (61) 
 

One element of this state structure may be additional institutions or agencies charged 

with assisting in gender policy that are ostensibly insulated from political party interests.  

As I will explore in more detail in Chapter 2, in South Africa, a national gender 

machinery exists that consists of the Commission on Gender Equality (outlined in 

Chapter 9 of the Constitution), the Office on the Status of Women (located under the 

President), the Joint Committee on the Improvement of the Quality of Life and Status of 

Women (a parliamentary committee) as well as gender focal points within each executive 

department.   McBride-Stetson and Mazur describe the origins and logic of a national 

gender machinery: 

No single inventor claims to have developed the idea that the state could, through its institutions, 
become an actor in promoting equality between men and women. . . More recently, successive 
governments have added offices, commissions, agencies, ministries, committees, secretaries, and 
advisers to deal with women’s issues. . . The CSW (Commission on the Status of Women at the 
United Nations) coined the term national policy machinery for the advancement of women to refer 
to agencies devoted to women’s policy issues. . . Policy machinery refers to structures in 
government—those agencies that are established by statute, administrative directive, or political 
resolution.  Thus studies of machinery differ from studies of women in government and political 
office (2-5).   
 

 Substantial literature evaluates the usefulness of NGM to promote women’s 

equality and address women’s issues (see McBride-Stetson and Mazur 1995, Gouws 

2003/4, and Seidman 2000).  There is not a consensus in this literature regarding the 

effectiveness of national gender machineries in augmenting women’s voices in 
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government.  Defenders of NGM argue that it provides an access point for women to 

infiltrate formal politics and government structures.  Strategic placement of national 

gender machinery such as a desk in a ministry versus a separate institution, Weldon 

(2002) argues, may help address gender equity issues.  McBride Stetson and Mazur 

contend that national gender machineries should be evaluated according to whether they 

facilitate the influence or the access of women in government policymaking (274-275).  

McBride Stetson and Mazur conclude in their work Comparative State Feminism (1995), 

that the absence of  “. . . politics of establishment, organizational forms, conceptions of 

the state, and politics of the women’s movement. . . lowers the ability of the state feminist 

offices to influence equality policy and give access to women’s groups” (287).  This 

analysis, while useful in understanding what might motivate a part of a NGM to become 

involved in policy development, does not directly address how women’s groups use the 

NGM to leverage, successfully or not, other parts of government.  In other words, can the 

NGM presence or involvement as a participant in the policy process assist women in 

getting their demands incorporated into legislation?  This highlights an important point 

regarding literature on national gender machineries; often the literature is concerned with 

the NGM in isolation from other institutions.  This dissertation will attempt to explore the 

role of NGM as both a participant and as a conduit for women’s groups input in the 

legislative processes.   

 Not all authors believe that NGM is an effective method to promote gender 

equity.  Adeleye-Fayemi (2004) contends that the NGM focus on gender, rather than on 

feminism, means that the institution is co-opted and cannot effectively challenge 

patriarchy (112).  Gouws, discussing the NGM of South Africa, finds that the 
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development of a NGM there destabilized civil society and an autonomous women’s 

movement in the country.  Specifically she writes that: 

After the 1994 election, the National Machinery for Women was systematically put in place, 
during which process the state came to be viewed as the site through which equality for women 
would be created. State feminism (government structures charged with promoting women's rights 
and status) and its accompanying “femocrat phenomenon” (feminists who take up policy 
positions) became a reality in the South African context. http://www.feministafrica.org/03-
2004/03-2004/amanda.html - _ftn2While an impressive number of structures are now up 
and running, concern has been raised about their effectiveness with regard to policy-making. 
Furthermore, an unintended consequence of the creation of these structures has been the apparent 
demobilisation of civil society – the inactivity of women's organisations, or an over-reliance on 
women in government and the various newly-created structures to change women's lives.   
 

Many academics (see Goetz and Hassim 2004, Gouws 2003/4, Siedman 2000), members 

of government interviewed, and the South Africa popular press complain that the NGM is 

under-resourced.  There is an ongoing debate, for example, about the funding process for 

the Commission on Gender Equality (CGE) which is currently funded by the Ministry of 

Justice and Constitutional Development.  Instead of a substantial and independent line of 

funding, CGE funding may be cut to provide for funding for other Justice programs.  This 

also means that the CGE receives less funding than other comparable Chapter 9 

institutions (such as the South African Human Rights Commission as explored in Chapter 

3).  Certainly, a lack of resources contributed to a diminished state capacity outlined by 

Goetz.  However, a lack of funding was not the singular explanation for the CGE’s 

inattentiveness to policy debate in the case studies.  Nor was it the explanation for the 

relatively low level of participation by other parts of the NGM in South Africa such as 

the Joint Monitoring Committee or the Office on the Status of Women (OSW).  However, 

this dissertation attempts to explore in more detail how these resource issues or 

coordination issues may influence the effectiveness of national gender machineries in 

augment or limiting civil society input in policy.   
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Epilogue 

This literature analysis highlights that the traditional factors, as outlined in civil society, 

social movement and institutional approaches in predicting success, are present in South 

Africa.  Women make up a substantial, although not proportionate, percentage of the 

National Assembly, thanks in large part to a commitment of the ruling party to increase 

women’s representation through party quotas.  Work on women’s electoral politics would 

cite South Africa as an example of critical mass as their numbers reach thirty percent.  

Civil society maintains substantial capacity for mobilization and the South African 

government institutions provide for political opportunity structures for those groups.  

Although there is not a viable opposition party, other political opportunity structures, 

including institutions designed to facilitate public input into policy, exist.  Specifically, a 

multi-layered national gender machinery exists.  As the rest of this dissertation will 

describe, however, women’s groups in South Africa manage to penetrate policy making 

processes only intermittently.   

 My argument is that the literature described above misses a crucial component 

present in South Africa:  the political context determined by the political hegemony of the 

ANC.  The role of individuals in determining state capacity and commitment to 

participation is similarly absent in the literature surveyed.  With the dominance of the 

ANC, the role of the individual parliament members stands at the forefront of the 

policymaking process. In some instances, this means policymaking is more open to civil 

society.  In other instances, individual members of parliament function as veto points in 

the policymaking process.  Thus, the political context neutralizes the effectiveness of 
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institutions to promote gender equality by providing additional power to individual 

members of parliament and by silencing voices arguing for policies that hold the 

government accountable.   

 As alluded to previously, South Africa provides a challenge to the literatures 

outlined above.  In part this stems from the complicated interaction between civil society 

groups, state institutions and the politically dominant ANC.  An additional layer to the 

story stems from the view of gender in South Africa.  This view often sees issues of 

gender as subordinate to issues of national liberation under apartheid and societal 

transformation in the post-apartheid era.  As Pringle and Watson comment, “Women’s 

interests and thereby feminist politics are constructed in the process of interaction with 

specific institutions and sites.  The policies that ensue depend not just on the constraints 

of structures but on the discursive struggles which define and constitute particular 

interests and the state at any one time” (70).  In this view, then, the state and its 

institutions are a series of arenas constructed by participants including citizens, civil 

society and elected officials.  Lavelle makes an important point that in order to 

understand how actors influence institutions, it is important to understand how 

institutional terrain shapes the relationship between the state and civil society.  To that 

end, this dissertation attempts to explain how ANC dominance undercuts the 

progressiveness of institutions, even those established to facilitate citizen participation.  

More nuanced examination of the interplay between gender, political context and 

institutions that shape policy outcomes in South Africa is required and hopefully is 

provided by this dissertation.   
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 Chapter 3 will explore the historical trajectory, shaped by colonization and 

apartheid, of South Africa.  I will describe briefly the important relationship between 

experiences under apartheid and current constructions of government and civil society.  

Chapter 3 will provide a brief outline of the current government structures particularly as 

they relate to the dominance of the ANC in South African politics.  I then will draw a 

brief sketch of current internal and external challenges to ANC hegemony.  These 

challenges frame the debates that arose around each of the three legislative case studies 

outlined in Chapter 4, 5, and 6.   
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Chapter 3:   
Rainbow Nation?:  ANC Political Hegemony in Context 

 
 South Africa is a unique microcosm of issues interesting to political scientists and 

sociologists as well as other disciplines.  Like many other new democracies, South 

Africa’s historical trajectory, shaped by colonialism, race and gender, created a plethora 

of tests for the current democratic government.  This chapter will examine the historical 

and contemporary challenges faced by South Africa and its ruling party, the African 

National Congress (ANC).  These historical and contemporary political, social, and 

economic challenges frame the participation of civil society, specifically women’s 

groups, in political institutions in the legislative case studies considered in Chapters 4, 5, 

6.  First, the chapter describes in brief the political history of South Africa during 

apartheid.  The treatment of the ANC as an entity and ANC members as individuals 

shapes the current conundrum faced by the ANC as it transitions from a civil society 

organization to a political party.  Second, this chapter explores the post-apartheid 

government institutions.  Post-apartheid South Africa structured its government to 

facilitate, and even require, collaboration with non-governmental actors.  However, 

despite the participatory structures enshrined in the 1996 Constitution, the current 

political dominance of the ANC undercuts the ability of civil society to influence policy.  

By providing an accounting of the current political dominance of the ANC, the chapter 

will provide the lens through which the legislative case studies may be viewed.  This 

dominance may be eroding due to internal fissures in the ANC as well as social and 

economic problems.  These issues provide a unique opportunity to test how successful 

civil society is in penetrating the legislative process to influence policy outcomes. 
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Colonization and Apartheid 

While a full exploration of colonialism and apartheid are beyond the scope of this project, 

the historical context of South Africa, particularly the development of apartheid, matters 

to a complete understanding of South Africa.  As described in depth elsewhere, both the 

Dutch, beginning in the early 1600s, and the British, beginning in the 1700s, colonized 

South Africa (Butler 7-8).  The process of colonization sped up with the discovery of 

minerals in South Africa.  Butler points out that: 

South Africa’s unique history was decisively shaped by the discovery of diamonds and then gold 
from 1870, and then by the responses of its imperial power, Britain, to the opportunities and 
threats these finds presented.  Yet if modern South African history begins with the ‘minerals 
revolutions’, the ramifications of these discoveries cannot be understood without first 
comprehending the complex balances of forces that in the 1870s characterized the area that is 
today South Africa (5).   
 

Colonization and concomitant tensions between black Africans, the Boers (as Dutch 

settlers were known), and the British created unique political identities for white and 

black South Africans.  Black Africans at the time fought often on the side of the 

colonizers in order to gain power; and, at other times joined together to resist the Boers 

and the British (see Mahoney 2003 for an analysis of the adoption of a Zulu ethnic 

identity by non-Zulus as a case in point).  Boers famously challenged the British in the 

Boer Wars (1880-1902) but eventually ceded full control of the territory of South Africa 

to British governance.  But the years of resistance to the British forged a sense of 

Afrikaner nationalism within South Africa.  This nationalism manifested itself in 

apartheid, as I will explore later.  This colonial period formally ended when South Africa 

received its independence in 1910 and formed the Union of South Africa.  The colonial 

period substantially influenced the development of apartheid, however.   
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 The colonial apparatus was supplanted by a series of laws that replaced one 

oppressive regime with another.  The legislature passed precursors to apartheid in the 

early years of the Union.  For example, the Natives (Urban Areas) Act formalized urban 

segregation in 1923.  These post-colonial laws gave rise to the structure of apartheid.  

Guelke, in his book Rethinking the Rise and Fall of Apartheid, contends that the origins 

of apartheid rest in colonialism, not totalitarianism borne of the Cold War as is often 

claimed.  He argues that “Since segregation tended to be associated with the European 

colonial era one implication of the assertion that apartheid was not qualitatively different 

from segregation was that colonial was a more appropriate label for South African racial 

policies than totalitarian” (21).  The formal label of apartheid developed as a 

manifestation of Afrikaner nationalism.  Guelke notes that the term was first used “with 

reference to racial policy in a leading article in the Afrikaans daily, Die Burger, on 26 

March 1943.  The paper used the term again in this sense in a editorial on 9 September 

1943” (3).  D.F. Malan, leader of the National Party in 1994, first used the term 

‘apartheid’ on the floor of Parliament that year to justify policies and laws entrenching 

segregation (Guelke 3).   

 From that point forward, the apartheid regime consolidated its power over the 

territory of South Africa through legislative and military means. In 1948, the National 

Party was elected on an apartheid slogan (Butler 11).  The Group Areas and the 

Population Registration Acts passed in 1950 implemented major components of 

apartheid.  These Acts among others allowed the National Party to consolidate power.  

The consolidation of power closed off all forms of formal influence over the government 

other than the National Party.  In response to this consolidation of formal political power, 
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in the early stages of apartheid, groups of educated black Africans, Indians, and others 

mobilized to oppose apartheid.  The black African elite created the African National 

Congress (ANC) to challenge the apartheid government.  However, although the mid to 

late 1930s marked a high point for segregation, black resistance did not mobilize 

effectively (Butler 15).  In part this stemmed from the nature of the ANC as “elitist, 

isolated from labour and racial protest since its foundation in 1913” that allowed it to 

continue “in its ineffectual way” (15).  During this time period, the ANC faced internal 

struggles over the direction of the opposition strategies undertaken by the ANC, with 

Nelson Mandela and others advocating stronger militant action against the apartheid 

regime.  Eventually, several students, including Mandela, created the ANC Youth League 

to take a more militant approach to protest against the government (Butler 15; Marx 59).  

As early as 1944, the ANC Youth League “began to organize deliberately integrative 

protests to draw together the opponents of segregation” (Butler 15).  This internal 

division within the ANC stemmed not just from frustration with tactics deployed but also 

reflected a philosophical disagreement about the reasons to oppose apartheid.  For 

Mandela and others, African nationalism shaped their opposition to apartheid.  Marx 

explains that:  

The Africanism of Anton Lembede and the ANC Youth League during the 1940s 
was, in part, a reaction to the formation of an exclusive racial cultural nationalism 
through the National Party and the Broederbond. This Africanism became and 
remained the strongest ideological tradition within the ANC, in spite of its 
alignment with the Communist Party and the discourse of class struggle that it 
embraced during the years of exile (59).   
 

 Even with the increased mobilization against apartheid, the regime continued to 

thrive during the 1950s and after.  After the outbreak of the Cold War, the apartheid 
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government sought to curry favor with the United States by exploiting the presence of 

Marxists in the ANC.   This effort worked, with the United States providing material and 

rhetorical support to the apartheid government.  While this support was not always 

public, the US did contribute to the survival of the regime.  Successive administrations in 

the United States continued a policy of support for South Africa.  Evidence confirms that 

this support, along with support from Great Britain, aided the survival of the apartheid 

regime.  Guelke noted that: 

The headway made by South African foreign policy in the late 1960s and early 1970s reduced the 
pressure on the government to introduce domestic reforms.  Thus, Vorster (then president of South 
Africa) made only relatively minor adjustments to apartheid as it had evolved under Verwoerd and 
these adjustments arose for the most part out of South Africa’s relations with other countries in the 
context of the norms of a post-colonial world.  Indeed it may fairly be argued that Vorster’s 
success in reducing the country’s isolation helped to make the continued implementation of 
apartheid according to Verwoerd’s blueprint possible (119). 
 

This support helped the apartheid regime to overcome, at times violently, the growing 

opposition from the ANC.   

 The ANC, as noted, was the primary vehicle for protest against the apartheid 

regime.  The ANC undertook mass protest actions, called for boycotts of South African 

goods, and engaged in uncivil disobedience, including pass burning.  All forms of 

opposition were met with fierce resistance by the apartheid government.  Throughout the 

1950s and 1960s, several leaders of the ANC were jailed and later tried.  The famous 

Rivonia trial in 1963 and 1964 led to the conviction of several ANC leaders sentenced to 

life imprisonment, including Mandela (Butler 109).  Other leaders were forced into exile 

or killed.  In 1960, at the Sharpeville Massacre, police killed 69 people protesting pass 

laws.  Later in 1976, the Soweto Uprisings and protests in Sharpeville killed 600 

students.  The 1970s reflected a transition period for resistance against the government.  
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As leaders of the ANC aged and were either jailed or exiled, a new generation of leaders, 

such as Steven Biko, emerged.  With their emergence, a new sense of black African 

nationalism emerged that called for more radical changes to the apartheid regime.  Again, 

the regime reacted with repression, killing many leaders including Biko, who died in 

1977 while in police custody (Barrett).     

 This historical context is significant to this project because it underscores both the 

closed nature of South Africa and the role that civil society played in challenging the 

state during apartheid.  The apartheid government closed off nearly all formal avenues of 

influence over policy.  When formal access was closed to them, groups outside of the 

government emerged to challenge the government.  This pattern of mobilization informs 

current civil society groups and their efforts to influence legislation from outside of 

government.  During apartheid, some effort was made periodically by the government to 

create institutions which gave the impression the government was liberalizing or opening 

access to non-whites.  For example, the apartheid government created a parliament 

chamber for Indians, allowing them limited voting rights; these efforts, however, did not 

greatly expand political representation.  The current government risks repeating the 

mistakes of putting participatory structures on paper without giving substance to the 

output of those structures.   

 The repression under apartheid also galvanized an extensive protest movement, 

both domestically and internationally, against apartheid.  Over time, these movements 

gained momentum, pressuring the government to lessen the repression of protest and to 

change the laws which created apartheid.  Domestically, a few political figures emerged 

among white South Africans who used the political structures to lobby for change.  
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Thomas Mitchell explores liberal political parties, which he labels “indispensable 

traitors”, in South Africa arguing that these political parties did manage some change but 

also provided additional fodder for the ruling National Party.  A prominent figure, Helen 

Suzman, in addition to being the only woman in the South African Parliament for much 

of the apartheid era, started the Progressive Party to lobby for change from within 

Parliament (Mitchell).  Suzman and a few others managed to lobby effectively for 

changes to the prison system; but, they were ineffective overall in facilitating substantial 

change to apartheid.   

 Given the ineffectiveness of inside strategies as well as opposition to the hints of 

paternalism that touched these efforts, groups outside of the government emerged during 

this time to challenge apartheid.  Under apartheid, civil society organizations ranged from 

students groups to women’s groups to church groups to trade unions; these groups 

supplemented the work of the ANC.  For example, COSATU (Congress of South African 

Trade Unions) developed from a hodge-podge of trade unions organized independently 

throughout South Africa.  ANC alliance with COSATU helped recruit new ANC 

members and solidified the pro-labor reputation of the ANC.  In some respects this 

alliance allowed the apartheid government to paint the ANC as a Marxist organization 

during the 1960s and 1970s.  As the government exiled, jailed or killed ANC members, 

other groups slowly emerged as a proxy for the ANC.  These groups, particularly 

women’s groups, were able to mobilize without garnering the same reaction as the ANC 

did.  Black Sash, for example, evolved from six women who mobilized 20,000 women in 

opposition to Separate Representation of Voters Bill in 1955 to an organization resisting 

apartheid and assisting its victims (Black Sash Jubilee Report).  Black Sash famously 
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organized a pass burning demonstration on August 11, 1956.  The current government set 

aside August 11 as National Women’s Day, a national holiday, to recognize their 

activities.  Other religious groups, such as the South African Council of Churches 

(SACC) played an important role in challenging apartheid.   

 The aforementioned groups, and many others, organized pass burning 

demonstrations, general strikes, bus boycotts and other activities. Importantly, these civil 

society organizations provided autonomous and coordinated interactions with the 

international community.  All of these civil society organizations focused on pressuring 

the apartheid government to repeal apartheid laws and to mitigate the impact of those 

laws.  Several of these same groups, such as Black Sash and SACC exist today and are 

actively involved in pressuring the government in the legislative case studies in Chapters 

4, 5, 6.  Their experiences under apartheid shape their interactions with the ANC-led 

government today.  Their cooperation with the ANC under apartheid complicates their 

ability to criticize and pressure the ANC today.  Additionally, these groups, so long 

focused on deconstructing government, exemplify Diamond’s assessment that civil 

society must undergo a transformation from a destructive to a constructive force.   

 Part of the need for the activities of these additional civil society organizations 

stemmed from the exile, imprisonment and murder of ANC leaders.  Many ANC leaders 

and members exiled lived in other parts of Africa and in Europe.  This time shapes the 

current dynamic.  During this period, ANC exiles communicated internationally 

regarding the situation in South Africa.  ANC leaders in Europe and elsewhere in Africa 

were exposed to a myriad of ideas and experiences that later informed the writing of the 

Constitution and construction of current government structures.  This experience 
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solidified the identity of the ANC as the organization of emancipation.  While this 

identity might be appropriate for a social movement, the ANC now faces a difficult 

challenge of negotiating that identity with its new identity as ruling party.   

 

Transition from Apartheid and Establishment of Democratic 

Institutions 

Pacted Transition 

The transition from apartheid to the new democratic dispensation epitomizes an elite 

transition as described by Karl (2000), Przeworski (1991) and Linz and Stepan (1996).  

The ANC elite were dispersed around the globe and in various South African prisons.  

Despite this dispersal, Nelson Mandela, Walter Sinsulu and Govan Mbeki remained the 

icons of the ANC movement.  After his imprisonment in 1964 upon conviction at the 

Rivonia Trial, Mandela continued to lead the ANC from various prisons, including the 

famous Robben Island.  During this time, Mandela and other ANC leaders corresponded 

with the outside as well as developed more fully the structures of the ANC.  It was clear 

that Mandela and others at Robben Island maintained strong control over the direction of 

the ANC.  Once the apartheid government under de Klerk recognized that international 

sanctions and boycotts rendered apartheid an untenable regime, the government initiated 

discussions with Mandela.  The transition to democracy then began with secret meetings 

between Mandela and the apartheid government in the late 1980s.8  These meetings 

                                                 
8 Extensive scholarly work exists on these secret negotiations.  See for example, Allister Sparks Tomorrow 
is Another Country (1996).  See also Herbst (1997/98) for an assessment of the elite driven transition to 
democracy in South Africa.   



 64

culminated in the release of Mandela on February 11, 1990 (National Endowment for 

Democracy).   

 By June of 1991, the National Party-led government repealed all apartheid laws, 

setting the stage for a negotiated transition to a new constitution and new government.  

These negotiations for a new constitution formally took place under the auspices of 

Convention for a Democratic South Africa (CODESA) (Butler 11).  The transition to a 

new government occurred roughly simultaneously with the global changes resulting from 

the collapse of the Soviet Union.  This meant the last vestiges of a defense for apartheid, 

namely repelling Communism in South Africa, were gone.  ANC leaders in exile for 

much of the 1970s and 1980s returned to South Africa to participate in the transition 

government.   

 The experiences of the ANC as social movement in the 1970s and 1980s 

profoundly impacted the ANC turned political party that emerged in the early 1990s to 

today.  Relatively few political parties in the world make a transition like the ANC from 

social movement to political party.  Even fewer do so with such a diversity of experiences 

amongst elite in the organization.  Butler explained the significance of the ANC 

leadership’s experiences and return: 

The behaviour of the ANC as a political movement in government has been greatly influenced by 
three broad traditions:  imprisonment, exile, and domestic civic and labour struggle.  Beyond the 
famous older Robben Island generation, including Mandela, the experience of prison was diverse, 
with generational, gender, and racial divides.  The exile experience, if anything, was still more 
varied, with exiles engaging in all manner of activities—military, intelligence, or diplomatic—in a 
variety of sometimes authoritarian countries (109).   
 

 Thabo Mbeki, now president, for example, returned from exile to take up a position at 

Mandela’s side.  The transition to a democratic government took several years, eventually 

resulting in 1993 in an interim majority rule constitution (NED).  Following the adoption 
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of the interim Constitution, the first parliamentary elections occurred in April, 1994.  

Mandela was elected president in South Africa’s first interracial election in April, 1994 

(NED).  The creation of the National Unity government set the stage for the development 

of a progressive and permanent Constitution.  Furthermore, it solidified the ANC’s role 

as the shepherd of a new era in South Africa.  This created both enormous credibility for 

a political mandate and incredible pressure to meet expectations through performance.   

 

1996 Constitution and Democratic Institutions  

The Constitution, ratified in 1996, provided an important break with the past.9  The 

writing of the Constitution created opportunities for a re-visioning of government 

institutions to foster participatory democracy.  Much of the emphasis on participatory 

democracy was a response to the near total political exclusion under apartheid.  It also 

was an outgrowth of the development of the field of constitutional engineering in the 

years after the fall of the Soviet Union.   

 

Branches of Government 

Institutionally, the Constitution established a parliamentary system.  The Constitution 

further divided Parliament into two chambers, the National Council of Provinces (NCOP) 

and the National Assembly.  The NCOP does not have substantial powers with regard to 

                                                 
9 The Explanatory Memorandum attached to the Constitution explains the process undertaken to create the 
new constitution:  

This Constitution was drafted in terms of Chapter 5 of the interim Constitution (Act 200 of 1993) 
and was first adopted by the Constitutional Assembly on 8 May 1996. In terms of a judgement of 
the Constitutional Court, delivered on 6 September 1996, the text was referred back to the 
Constitutional Assembly for reconsideration. The text was accordingly amended to comply with 
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legislation.  Their approval is only required for legislation that impacts the provinces.  

Additionally, NCOP is made up of 89 members at any given time.  However, the 

politicians seated in a portion of those seats change depending on the legislation in front 

of the NCOP.  The National Assembly has the most power under the Constitution.  Two 

of the three case studies considered in this dissertation deal exclusively with the National 

Assembly.   

 The members of the South African National Assembly are elected under a 

proportional representation system.  Some literature associates increased voter turnout in 

elections with PR systems.  For women, Darcy et al. (1994), Duverger (1955), Lijphart 

(1994) and Norris (1987) conclude that PR systems increase the number of women 

representatives in parliaments.  PR systems usually generate multi-party systems, but thus 

far, this has not been the case for South Africa.  As I will discuss below in detail, the 

ANC holds substantial power in the Parliament, with roughly two-thirds of the seats 

controlled by the ANC.  This amount of control is significant for many reasons; among 

them, under the Constitution, the Parliament elects the President.  This system enhances 

the power of the ANC by guaranteeing a government ruled by the same party as governs 

the Parliament.  In the current political party context, this means that the ANC garners 

substantial power both to pass laws and to oversee their implementation.   

 While the Constitution made substantial changes to government, the current 

government retains a few features of the old regime relevant to this dissertation.  For 

example, the South African Law Reform Commission (SALRC), created by the South 

                                                                                                                                                 
the Constitutional Principles contained in Schedule 4 of the interim Constitution. It was signed 
into law on 10 December 1996 (Polity). 
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Africa Law Commission Act 1973 and later renamed under the Judicial Matters 

Amendment Act 2002, facilitates the development of legislation (Department of Justice 

and Constitutional Development).  The SALRC, which predated the democratic 

dispensation, evolved into an access point for civil society to input on policy decisions.  

Meintjes explains that: 

The SALC (now called the SALRC) conducts research into issues that require legislation.  Its 
practices and procedures have not changed markedly since the 1980s.  The process involves 
setting up a committee comprised of legal researches employed by the Commission, as well as 
drawing in experts from civil society.  The task of the committee is then to draw up issue papers 
and discussion documents that are circulated for public comment.  The SALC uses the media to 
publicise its work.  Once public discussion has occurred, the draft legislation is then drawn up and 
sent to the parliamentary Justice Portfolio Committee for debate (147).   

 
This institution is an avenue for political participation to influence policymaking by 

creating a framework for initial formal consultation with civil society on policy.  

Furthermore, the Constitution retained a judiciary based primarily on common law.  As 

we will see in Chapter 6, this reliance on common law creates unique problems in 

handling sexual offenses cases.  Two different pieces of legislation clarified common law 

standards in rape cases; however, magistrates retain substantial discretion.   

 Given the dearth of participation in governmental institutions under apartheid, 

much of the Constitution focused on facilitating participation. For example, the 

Constitution outlined national, provincial, and local governments as distinct and 

relatively equal spheres of government.  Butler argues that “These spheres have been 

designed to create an integrated state after decades of apartheid-inspired division” (98).  

Furthermore, the three spheres of government provide more evidence of attention paid to 

government accountability, at least on paper.  The national executive branch, according 

to the Constitution, oversees provincial governments.  The provincial governments, 
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although each has their own provincial legislatures, implement legislation passed by the 

national parliament, including spending on education, health and social welfare.  This 

division of power amongst the levels of government provides multiple access points for 

civil society groups as well. Three groups I interviewed cited their provincial government 

work as equally or more important than their work on the national level.  Some 

provinces, such as the Western Cape, develop reputations for progressive policies, in part 

because of the legacy of progressiveness under the apartheid regime.  The Western Cape 

was cited as a model for legislation on violence by the Women’s Legal Centre in their 

submission during the legislative process for the domestic violence legislation analyzed 

in Chapter 5.   

  

Oversight Institutions 

Framers of the Constitution understood that the legitimacy of the government would 

suffer if citizens, both black and white, believed that there was a chance for the unfettered 

abuses of power that occurred under apartheid.  Concerns with discrimination specifically 

prompted the inclusion of Section 9, lauded as particularly progressive.  Section 9 reads: 

Equality  

9. (1) Everyone is equal before the law and has the right to equal protection and benefit of the law. 
(2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the 
achievement of equality, legislative and other measures designed to protect or advance persons, or 
categories of persons, disadvantaged by unfair discrimination may be taken. (3) The state may not 
unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, 
gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, 
disability, religion, conscience, belief, culture, language and birth. (4) No person may unfairly 
discriminate directly or indirectly against anyone on one or more grounds in terms of subsection 
(3). National legislation must be enacted to prevent or prohibit unfair discrimination. (5) 
Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is 
established that the discrimination is fair (South Africa Constitution).   
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To bring this provision to reality, the Constitution mandated the creation of several 

institutions, so-called Section 9 institutions for their placement in the Constitution, which 

guaranteed oversight and accountability.  The institutions, such as the Commission on 

Gender Equality (CGE) and the South African Commission on Human Rights (SAHRC), 

monitor government and citizen action in areas of gender and race.   Some analysis on 

Section 9 institutions criticizes the approach embedded in the institutions of monitoring 

the government for violations of rights rather than cultivating a state obligation to 

promote rights (Klaaren 546).  While some people express concern with the political 

dominance of the ANC, Hamill contends that these institutions in fact ameliorate some of 

the potential for government abuses of power (Hamill 701).  As I will discuss in Chapters 

4, 5, 6 there is reason to believe that these institutions, particularly the CGE, are not 

effectively entering debates over government policy.   

 Some of the impetus for the CGE specifically stemmed from women’s 

mobilization during the writing of the Constitution.  There is extensive literature on 

women’s role in the writing of the Constitution (see for example Andrews 2002, Hassim 

2002, Britton 1999, and Goetz and Hassim 2004).  Often these works focus on the 

Women’s National Coalition (WNC).  In 1992, the Women’s National Coalition 

developed as a cross-class, racial and political party organization to influence the new 

democratic transition.10  Geisler noted that “when the Convention for a Democratic South 

Africa (CODESA) had been founded three months earlier it had turned out to be an ‘all 

                                                 
10 The Women’s National Coalition began in “April 1992 with an ultimate membership of 92 
organiziations and 13 regional coalitions in 1994, covering most political parties, rural women’s 
organizations, and religious and professional organizations” (Giesler 81).   
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male choir’ where only a handful of women had speaking and voting rights” (81).  

Although the WNC’s formal influence was undermined by the collapse of CODESA, the 

final writing of the Constitution at CODESA II was influenced by the demands of the 

WNC.  The WNC helped enshrine gender equity issues within the broad equality clause 

in the Constitution.   

 Indeed, as a result of this mobilization, the CGE became the centerpiece of the 

national gender machinery, as I explored in Chapter 1.  While some have been critical 

that the gender component of Section 9 was only one part of a larger non-discrimination 

clause, the provision still created the basis for the national gender machinery as well as 

other remedies for gender discrimination.  Despite this, however, Gouws contends that 

the mobilization led directly to useful institutions for women: 

In the period leading up to the finalisation of the South African Constitution, women added their 
contributions to the more than one million submissions put forward. These included suggestions 
for a National Machinery for Women, and were a consequence of the long and ongoing debate 
about what such machinery should look like, or whether women's issues should be located in a 
Women's Ministry rather than within a set of mechanisms. A consensus emerged among women 
that gender should be mainstreamed. This meant the creation of an integrated set of structures at 
the different levels of government (national, provincial and local) and the state.   

The full national gender machinery was put in place after the 1994 elections (Gouws).  

As noted in Chapter 1, this governmental machinery is comprised of the CGE, OSW and 

Joint Monitoring Committee.  The roles of each component remain fluid, often subject to 

the proclivities of those in charge of each.  For example, several of my interviews 

commented that the previous chair of the Joint Committee Monitoring the Quality of Life 

and Status of Women (JCMQLSW), Pregs Govender, sparked much more dialogue and 

undertook more action than the current chair.  CGE and OSW developed frameworks for 

implementing gender equality policies and advised JCMQLSW on legislation before 
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Parliament on issues related to women.  The component parts of the machinery lack 

avenues of communication, despite their interconnectedness on paper.  For example, the 

JCMQLSW has the responsibility of monitoring the national and provincial OSW offices.  

However, such monitoring occurs on an ad hoc basis with little advance notice.  One 

anecdote from my fieldwork in Capetown demonstrates this lack of communication.  

During my fieldwork, I attended a Joint Monitoring Committee hearing in which the 

provincial OSW heads were supposed to present reports on how the gender 

mainstreaming was working throughout the rest of the provincial departments.  All of the 

OSW heads but one were ill prepared for this report.  The Chair chastised the OSW heads 

by reading aloud from the letter she had sent each one on the task for the day.  However, 

during a latter conversation with a provincial OSW head, that OSW head noted that the 

letter had only been received a week prior to the meeting.  Additionally, this meeting 

occurred one day after National Women’s Day, an important national holiday for which 

many OSW offices had undertaken special programs and workshops.  This anecdote lays 

bare both the challenges for the Joint Monitoring Committee under its new leadership and 

for the cooperation amongst the components of the national gender machinery.  As I will 

explore in Chapter 4, 5, and 6, these problems often mean that the national gender 

machinery, designed in part to help civil society to communicate its interests to 

government, is absent from significant legislative debates.   
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Political Party Context:  ANC Political Hegemony  

ANC Gains in Recent Elections 

While the political institutions outlined in the Constitution anticipate a multi-party 

system, in reality the ANC dominates politics in South Africa.  Once an architect of 

apartheid’s demise, the ANC continues to transition from a civil society organization 

focused on deconstructing the apartheid state to a political party which is the state (Heller 

2002).  As noted, despite the arguments made by political science literature that 

proportional representation systems foster multi-party democracies, the ANC continues to 

gain seats at the expense of opposition parties.  Chart 4 compares the votes received by 

major parties in the three democratic elections that have occurred since 1994.  In each 

election the ANC increased the percentage of votes received by three percent.  While the 

DA increased its seats from 1999 to 2004, the DA gains did not offset the gains made by 

the ANC.  Rather, any gains made by the DA were at the expense of other smaller 

political parties.  The New National Party (NNP) by far experienced the largest decrease 

in number of seats in the National Assembly.  Ultimately in 2004 the NNP dissolved as a 

political party because of its inability to gain traction versus the ANC and because of in-

fighting amongst party elites.     

 

Demise of Opposition Parties 

The political hegemony of the ANC is evidenced not only by the increase percentage of 

votes for the ANC, but also in the demise of opposition parties.  As indicated by Chart 4, 

opposition parties continue to struggle to gain any ground on the ANC or in some cases 
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to even exist.   The largest opposition party currently is the Democratic Alliance (DA), 

which serves as the official opposition.  The evolution of the DA reflects the scramble 

among opposition parties to survive in the face of ANC dominance.  The DA evolved 

from the Democratic Party (DP), a party started in 1989 during apartheid to oppose the 

National Party (NP) control.  At the end of apartheid, the National Party, which became 

the New National Party (NNP) under De Klerk, monopolized the white vote (Butler 110).  

As the DP gained seats, it decided to consolidate power and votes relative to the ANC by 

forging the Democratic Alliance (DA) with, among others, the NNP.  Despite the 

increases in votes for the DA, the dominance of the ANC numbers limited the DA’s 

power.    

 Although alliances might be one way to balance ANC hegemony, the incentives 

to grab for power have overwhelmed the tenuous alliances.  For example, in a bid to gain 

power in the Western Cape, the NNP left the DA to ally with the ANC (Bulter 111).  

However, even this alliance with the ANC did not help the NNP to retain power even in 

local and provincial government.  In August 2004, the party disbanded by merging, 

ironically, with the ANC.  The San Francisco Chronicle editorialized at the time, “Last 

week, the National Party faded into history. The party's shrunken successor, the New 

National Party, officially closed its doors—and, miracle of miracles, urged its members 

to join the party of Nelson Mandela, the African National Congress, which South Africa's 

white rulers had tried so desperately to suppress”.  The DA and the NNP are not alone in 

their loss of power relative to the ANC.  Other parties, including the Inkatha Freedom 

Party (IFP)  lost ground over the three elections.  While a few others, including the 

African Christian Democratic Party (ACDP) technically have gained seats, it has not 
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translated into measurable gains in power.  The gains for the ACDP, for example, still 

only amount to seven total seats in the National Assembly.   Chart 5 shows the political 

parties that contested the 2004 National Assembly elections but did not win seats.  This 

reflects the challenge political parties have in gaining traction versus the ANC.   

 

ANC Strategies to Retain Political Hegemony 

Numerically, as described above, the ANC dominates political institutions and public 

loyalty at the national level.  The main argument of this dissertation is that this numerical 

dominance undercuts the progressiveness of institutions designed to foster participatory 

democracy.  It is not numbers alone, however, that erode the health of democracy in 

South Africa.  Indeed, it is possible to have a dominance political party if the input of 

other groups can penetrate the process in a meaningful way.  The case studies in this 

dissertation underscore the obstacles numerical dominance creates for groups.  This is in 

part because the numbers make it hard for groups to leverage the ANC.  One possible 

method for overcoming this numerical obstacle would be to forge alliances with other 

political parties.  As we saw with the DA and the NNP, however, these alliances are 

tenuous at best when one party to the alliance defects.  Additionally, the ANC has 

become adept at co-opting the opposition.  The ANC develops alliances designed to head 

off opposition before it gains too much power.  As noted above, the dissolution of the 

NNP came when it decided to join the ANC.   
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Chart 4:  Comparative Election Results 

2004 Election Results in Comparison 

Seats: National Assembly (400 seats) 

Parties  2004 After First 
Floor-crossing 

1999 1994 

ANC  279  275  266  252  
DA  50  46  38  7  
IFP  28  31  34  43  
UDM  9  4  14  0  
ACDP  7  7  6  2  
NNP  7  20  28  82  
ID  7  1  0  0  
VFP  4  3  3  9  
UCDP  3  3  3  0  
PAC  3  2  3  5  
MF  2  1  1  0  
AZAPO  1  1 1  0 

Percentage of Vote by Party: National Assembly 

2004 Diff 1999 Diff 1994        Party 
% % % % % 

1 ANC 69.68 3.33 66.35 3.09 63.26  
2 DA 12.37 2.81 9.56 7.81 1.75  
3 IFP 6.97 -1.61 8.58 -2.01 10.59  
4 UDM 2.28 -1.14 3.42 - -  
5 ID 1.73 - - - -  
6 NNP 1.65 -5.22 6.87 -13.72 20.59  
7 ACDP 1.60 0.17 1.43 0.97 0.46  
8 VFP 0.89 0.09 0.80 -0.41 1.21  
9 UCDP 0.75 -0.03 0.78 - -  

10 PAC 0.73 0.02 0.71 -0.60 1.31  
11 MF 0.35 0.05 0.30 0.23 0.07  
12 AZAPO 0.27 0.10 0.17 - -  
13 CDP 0.11 - - - -  
14 NA 0.10 - - - -  
15 PJC 0.10 - - - -  
16 SOPA 0.10 0.04 0.06 - -  
17 NLP 0.09 - - - -  
18 UF 0.08 - - - -  
19 EMSA 0.07 - - - -  
20 TOP 0.05 - - - -  
21 KISS 0.04 - - - 0.03  

               

From SABC News, at http://www.sabcnews.com/features/elections_2004/ accessed March 16, 2006 
 



 76

Similarly, the ANC created a Tripartite Alliance consisting of the South African 

Communist Party (SACP) and Congress of South African Trade Unions (COSATU) to 

increase the effectiveness of the fight against apartheid.  While COSATU is not a 

political party, participation in the alliance increases the power of the ANC by shoring up 

its base of support—trade union workers.  There are policy disagreements amongst the 

groups’ members, as I explore below.  Currently, however, the alliance ensures the 

continued dominance of the ANC by maximizing the overlapping membership bases of 

the organizations. Butler notes that “The formal alliance between the ANC, COSATU, 

and the SACP served the ANC especially well in the run-up to, and early years of, the 

new democratic order. . . the three movements memberships, however, overlap almost 

completely and it is difficult to conceive of circumstances within which a conclusive 

rupture might occur” (110).  However, the very fact that memberships overlap means that 

the alliance could splinter the base of support for the ANC.  As I will explore below, this 

sort of splinter within the alliance could pose a risk to ANC hegemony.   

 Although not every party joins official alliances with the ANC, parties are still 

susceptible to the lure of the ANC’s power.  In 2002 the Parliament introduced ‘floor-

crossing’ legislation, which allows members of the opposition parties to change parties 

during specified windows of time.  The logic of the floor crossing legislation was to 

allow for ‘conversions’ during the 5 year terms of members of parliament.  This logic 

allows for ANC members to change parties but all floor crossings thus far have been 

members of the opposition who have crossed to the ANC or left their party to start new 

parties.   
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CHART 5:  POLITICAL PARTIES CONTESTING 2004 ELECTIONS BUT NOT 

RECEIVING SEATS 

POLITICAL PARTY ABBREVIATION 

% OF 
NATIONAL 
VOTE 

AFRICAN CHRISTIAN DEMOCRATIC PARTY ADP 0 

AFRICA MUSLIM NATIONAL CONGRESS AMP 0 

BLACK PEOPLE'S CONVENTION BPC 0 

CHRISTIAN DEMOCRATIC PARTY CDP 0.11 

CAPE PEOPLE'S CONGRESS CPC 0 

DIKWANKWETIA PARTY OF SOUTH AFRICA DPSA 0 

ECONOMIC FREEDOME MOVEMENT EFM 0 

EMPLOYMENT MOVEMENT FOR SOUTH AFRICA EMSA 0.07 

GREEN PARTY OF SOUTH AFRICA GPGP 0 

INDEPENDENT AFRICAN MOVEMENT IAM 0 

INKATHA FREEDOM PARTY  ILP 0 

KEEP IT STRAIGHT AND SIMPLE PARTY KISS 0.04 

MODERATE INDEPENDENT PARTY MIP 0.35 

NASIONALE AKSIE NA 0.1 

NEW LABOUR PARTY NLP 0.09 

PEACE AND DEVELOPMENT  PDP 0 

PEACE AND JUSTICE CONGRESS PJC 0.1 

PRO-DEATH PENALTY PARTY  PRO-D 0 

ROYAL LOYAL PROGRESS  RLP 0 

SOCIALIST PARTY OF AZANIA SOPA 0.1 

SINDAWONYE PROGRESSIVE PARTY SPP 0 

THE ORGANIZATION PARTY  TOP 0.05 

UNITED FRONT UF 0.08 

UNIVERSAL PARTY UP 0 

XIMOKO PARTY XP 0 
DATA FROM ELECTION RESOURCES at HTTP://ELECTIONRESOURCES.ORG/ZA/2004/ 
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Floor crossings hit small opposition parties hardest, because the legislation allows “the 

ANC to poach electorally vulnerable members of smaller parties by promising them a 

high placing in the ANC’s almost impregnable party lists” (Butler 112).  The latest floor 

crossing, in September 2005, meant: 

South Africa’s ruling African National Congress (ANC) emerged stronger yesterday after 14 
lawmakers joined the ranks of President Thabo Mbeki’s party, weakening the opposition. During a 
bi-annual two-week window period which allows members of parliament to walk over to other 
parties without losing their seats, the ANC gained 14 new members, increasing its lion’s share of 
seats in the 400-seat National Assembly to 293 (Gulf Times).   
 

Floor crossing fosters instability in the political party system in large part because 

opposition parties are not able to count on their members to persist as a base from which 

to grow the party.  Ironically, the DA supported floor crossing initially as a way to assist 

NNP members who wanted to leave the NNP for other parties.  Likewise, it conveys the 

message to voters that the ANC controls the levers of power and proceeds that result.  

From a rational voter’s perspective, voters find it difficult to vote for parties that do not 

have the power to benefit their constituencies.  In order to grow as parties, opposition 

parties must convince ANC voters that the ANC no longer represents their views or that 

the management of the government has not benefited citizens.  Thus far, opposition 

parties have been unable to take advantage of fractures that have developed in the ANC 

and in the Tripartite Alliance.   

 Civil society also has no stable ally to build coalitions with during legislative 

processes.  The instability from floor-crossing also sends the signal to civil society groups 

that working with a political party may not have long term pay-offs if the political party 

dissolves.  Moreover, working directly with opposition parties risks marginalization of 

civil society in much the same way opposition parties are marginalized.  One of the 
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leaders of a woman’s group I interviewed noted that civil society risks being “seen as 

only part of a very small opposition” that the ANC thinks “should not be paid attention 

to.  It’s a struggle, a challenge.  We have to remain relevant even more because we can be 

bundled with a small group of people who are dismissed without thinking”.   

 In the absence of viable political party opposition, civil society must look for 

ways to leverage its position relative to the ANC to ensure that input penetrates 

legislative and policymaking processes.  One option is for civil society to exploit current 

challenges from within and from outside of the ANC which may erode ANC hegemony.   

 

Challenges to ANC Political Hegemony 

While ANC dominance is guaranteed in the short term, the ANC faces multiple 

challenges to its leadership from within its own ranks.  How the ANC reacts to these 

challenges is an important predictor of the future of South African democracy.  From 

civil society’s perspective, these are issue areas that both present opportunities and 

obstacles to their ability to influence legislation.  In some instances like the Zuma affair 

which I describe below, the issue may be a distraction for the ANC that limits its ability 

to focus on other issues.  Other cases, such as AIDS/HIV and the economy, may present 

opportunities for civil society if the ANC looks beyond its inner circle to engage in a 

dialogue about solutions.  The institutions of government examined in the case studies in 

Chapter 4, 5, 6 are the location of this effort.  As a result, these case studies tell us 

something about the possibilities and obstacles for this dialogue.   
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Fractures from within the ANC 

Jacob Zuma.  As the ANC consolidated power further in the last five years, allegations 

of corruption and in-fighting within the ANC emerged.  ANC often closed ranks in the 

face of these allegations, but in the case of Jacob Zuma, the ANC party leadership 

handled the situation publicly by firing Zuma to signal its anti-corruption stance.  

Mbeki’s justification for firing Zuma rang hallow to some within the ANC although 

Mbeki contended his action signaled that corruption would not be tolerated within the 

ranks of the ANC.  Many in the ANC and COSATU demanded that criminal charges 

filed be dropped along with a reinstatement of Zuma.  It remains to be seen if Zuma 

supporters will leave the ANC over this affair.  Some analysts point to a real risk that this 

situation will decrease the cohesion of the ANC (See for example Wolmarans and van 

Noort 2005 and Khumalo 2005 for an overview of the Zuma situation and Mbeki’s 

response).  Zuma’s trial date for the corruption charges has been set for July 31, 2006 

(BBC “SA’s Zuma”).   Zuma appeared prior to his firing to be the heir apparent to follow 

Mbeki as president.  Some view Mbeki’s actions with suspicion, contending that politics 

not anti-corruption governed decision in the affair.  Some have argued that Zuma was 

arrested because he posed a challenge to the direction Mbeki sought for the party after 

Mbeki’s term expires.11  The impact on the 2009 elections remains to be seen, although 

the ANC elects a new party leader in 2007.  This new leader likely will become president 

after the 2009 elections.   

                                                 
11 These conspiracy theories abound in part because after the corruption charges were made, a woman 
accused Zuma of rape.  As of March 2006, Zuma is standing trial currently on those charges.  The rape 
charges have caused his support to wane, although supporters of Zuma continue to protest his innocence 
(BBC “SA Court”) 
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New UDF-style Opposition.   Related to the Zuma affair, in the summer of 2005 

members of the Tripartite Alliance broke with the ANC over its pursuit of neoliberal 

economic policies.  Critics within the Alliance argue these policies harm the poor.  

COSATU, along with several other organizations, created a United Democratic Front-

style organization to pressure the ANC to act on behalf of the poor.   The resurgence of 

civil society organizations on the issue of poverty demonstrates that in some ways in 

South Africa, history is repeating itself in both positive and negative ways.  The United 

Democratic Front, known as the UDF, developed under apartheid as a conglomeration of 

groups within South Africa that pressured the government to abolish apartheid laws.  

Butler noted that “a broader coalition called the United Democratic Front was formed in 

the 1980s to co-ordinate the anti-government activity of a variety of other civil society 

actors, including civil associations, churches and non-governmental organizations” (109).  

The organizers of the latest effort explicitly invoke the UDF model in part to highlight 

the revolutionary nature of their break with the ANC. “The coalition, seen as a possible 

revival of the now-defunct United Democratic Front (UDF) to challenge the governing 

African National Congress (ANC), was formed to fight job losses, unemployment and 

poverty. In a declaration the coalition said it would "express the campaigns, demands and 

issues" of the 72 organisations that support it” (Africa News “Launch of Coalition” 

2005). While not explicitly a political party, the alliance does highlight the potential for 

current social and economic issues to destabilize the ANC’s political hegemony.  It also 

highlights the dissatisfaction of COSATU with the ANC.  Butler notes that “COSATU 

has opposed government positions on a range of sensitive issues, and many of its leaders 

resent the growing roles of personal loyalty and racial solidarity in internal Alliance 
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debate” (125).  The ultimate impact on the ANC’s power remains unclear.  However, as 

civil society groups attempt to leverage the government to incorporate their demands, 

civil society may leverage dissatisfaction of COSATU voters to pressure the ANC to 

respond to their own demands. 

 

External Challenges to the ANC 

Challenges within the ANC are related to and exacerbated by ongoing issues within 

South Africa.  Multiple social and economic issues, particularly if they are mishandled, 

pose a risk to ANC political hegemony.  Examining the myriad of issues confronting 

South Africa is beyond the scope of this dissertation, but the legislative case studies in 

Chapter 4, 5, and 6 relate to many of the issues that also pose a challenge to the ANC’s 

political hegemony.   

 

AIDS.  As in other places in Africa, AIDS and HIV infection dominate the social and 

economic environment of South Africa.  AVERT, an AIDS organization reports that:  

with an estimated population of about 40 million, 28% of people in South Africa have been 
affected by HIV / AIDS, and 13% of all the people in the world living with HIV can be found in 
South Africa. UNAIDS estimates that at the end of 2003 there were 5.3 million people in South 
Africa living with HIV - 21.5% of the population.    
 

Putting these statistics in context of their impact on the daily lives of South Africans, 

AVERT indicates that: 

A survey published in March 2004 shows that South Africans spend more time at funerals than 
they do having their hair cut, shopping or having Bar-B-Qs. It found that over twice as many 
people had been to a funeral in the past month as had been to a wedding. It is estimated that about 
600 people in South Africa die of HIV-related illnesses each day.  
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In South Africa, the government has established several programs to combat AIDS.  

Some of these government efforts have been undercut by President Mbeki’s now 

infamous speech in which he challenged the notion that HIV resulted in AIDS (The 

Guardian “Mbeki’s Aids” 2000).  As will be explored later, the prevalence of AIDS 

created the impetus for and controversy over reform of rape law.   

 

Economy.  Economic development tops the agenda of the ANC.  Plans outlined at the 

start of the ANC-led government, however, have not resulted in substantial improvement 

in the daily lives of South Africans.  Initially, the ANC laid out revolutionary economic 

plans.  In 1994, the ANC adopted an economic policy called Reconstruction and 

Development Programme (RDP).  The RDP called on government to “redistribute a 

substantial amount of land, to the landless black population, it [RDP] would build a 

million houses, provide clean water and sanitation for everyone, electrify 2.5 million 

houses and provide access for all to education, health care and telecommunication 

facilities” (Sparks 191).  In 1996, under pressure from business and international 

financial lenders like the IMF and World Bank, the ANC abandoned RDP and replaced it 

with Growth, Employment and Redistribution, or GEAR.  GEAR focuses on private 

economic development and export led recovery policies in addition to other neo-liberal 

economic policies (Sparks 193).    

 Despite hopes of the ANC, the program has not generated extensive economic 

growth, poverty reduction or employment.  Unemployment has increased under the 

ANC-led government:  “the overall unemployment rate is now approaching 40 percent 

and is even higher among the 75 percent of the population that is black” (Herbst).  This 
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unemployment rate is accompanied by an increase in inequality under the democratic 

government.  Herbst reports that: 

The need for some measure of wealth redistribution in South Africa is dramatic. Although exact 
measurements vary, the country is thought to have a Gini coefficient of around 0.6, making it, 
along with Brazil, the most unequal society in the world.  Such inequality is destabilizing and 
dangerous; coupled with racial tension, it makes for a particularly noxious force.     

This inequality means roughly 45 percent of the 44 million citizens in South Africa are 

impoverished (Herbst).  This inequality also manifests itself in a growing urban-rural 

division.  Many rural areas lack access to safe drinking water and electricity and people 

living in townships have created movements to bring free electricity and water to those 

areas (Desai 2002).  Importantly, this inequality poses a challenge for the ANC because 

recent analysis point to a growing attitudinal schism amongst citizens with regard to the 

government and views of democracy.  A recent report found that: 

Attitudinal differences to inequality are certainly likely to reflect the enduring apartheid legacy of 
pronounced income and wealth inequality. But this negative attitude could also be attributed to a 
perceived growth in social inequalities over the decade, a sense of personal material loss for 
certain respondents – especially due to rising unemployment, and a perception that the post-
apartheid transformation process has been unfair (Roberts). 

 Because GEAR has not fostered economic improvement, expected increases in 

tax revenues have not come to fruition.  Programs that might assist the government in 

alleviating poverty continue to face budget constraints due to lack of resources.  This has 

implicated at least one piece of legislation considered by this project, the Sexual Offences 

Bill, in that a lack of funding for programs means the Parliament has stripped out several 

provisions which would cost the state resources.   

 

Future for Civil Society  

These issues pose significant challenges to the ANC and make up the bulk of the agenda 
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for civil society groups.  Chapter 2 described the role, according to literature in political 

science, civil society could play in new democracies.  As under apartheid, with formal 

opposition to the government limited, civil society organizations mobilize to pressure and 

to assist the government.  Many of the same organizations that existed under apartheid 

continue to exist today but have taken on different tasks and expanded roles.  Some 

groups focus on service delivery, targeted at particular groups.  Other groups focus 

exclusively on research and/or advocacy in government.  Still other groups multi-task, 

engaging in both service delivery and advocacy.  In this way, South African civil society 

grapples with their role in supplementing a state short on effective solutions.  Failures of 

the state require civil society both to fill in the gaps in government services and to 

pressure government to generate more effective policy solutions.  The implication for 

civil society and ANC hegemony is profound.  Civil society has a growing sense that the 

ANC only views it instrumentally as a service provider that might supplement the state 

by working with the state (Naidoo 500).  In other words, the ANC views civil society as 

an arm of government that can address problems but not as a partner to consult on policy 

issues.  However, there is a growing sense amongst civil society organizations that the 

very expertise the ANC values in service delivery vests civil society with important input.   

 Additionally, with no effective political party opposition, civil society has become 

an alternative site for political participation in South Africa.  Civil society, once focused 

solely on deconstructing the state or challenging authoritarian regimes from below, now 

has to re-imagine itself as a constructive force, as Diamond (1999) has explored.  This 

dynamic raises questions about the effectiveness of civil society in guaranteeing that 

content is given to procedural rights.  In South Africa few groups have felt the impact of 
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this dynamic more than women’s groups.  The ANC’s view of women’s groups is in part 

shaped by the legacy of liberation struggles against apartheid.  During this period, gender 

issues were subordinated to the greater liberation cause (Penzhorn).  This view persists, 

as Penzhorn notes:  “There had been a tendency in South Africa to see the struggles and 

experiences of women of colour as part of the struggle against apartheid and this meant 

that the democratic movement was inclined to regard the liberation of women as being 

secondary to national liberation”.  Women’s groups transform their activities to attempt 

to bring more content to rights and to bring gender to the foreground of policymaking.  

These groups must work now within the formal political sphere rather than in the political 

sphere of protest.  The shift of women's activism into the state arena has required that 

women's organizations now also engage the legislative and policy-making process 

(Gouws).   

 As several interviews verified, currently civil society is negotiating how to hold 

the government accountable while retaining productive relationships with government.  

First, civil society must identify who it is attempting to hold accountable.  One of my 

interviews commented that during apartheid, it was clear who was the enemy, and who 

was not.  The goals of organizations were more clear cut—overthrow the apartheid 

regime.   Second, civil society is renegotiating its identity in a context of ANC political 

dominance.  Apartheid taught the value of coalitions to pressure those in power.  Today 

civil society organizations cooperate with one another.  However in the context of ANC 

dominance, they continue to face a challenge of leveraging the ANC to incorporate 

demands.   
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 The rest of this dissertation attempts to test how successful civil society has been 

in penetrating legislative processes.  Chapter 4 analyzes the debate surrounding the 

Promotion of Equality and Prevention of Unfair Discrimination Act, No 4, 2000.  In 

Chapter 4, I will analyze the patterns that emerged in the debate over the Promotion of 

Equality and Prevention of Unfair Discrimination Act, No 4, 2000.   Despite attempts to 

influence the legislation, as we shall see, the ANC led government disregarded many of 

the concerns and suggested solutions to those concerns offered by civil society.   
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Chapter 4: 
Promises Unfulfilled:  Mobilization Surrounding the Promotion of 
Equality and Prevention of Unfair Discrimination Act, No 4, 2000 

 
 The debate surrounding the Promotion of Equality and Prevention of Unfair 

Discrimination Act, No 4, 2000 reflects the ongoing challenge of balancing expectations 

and realities of democratic institutions in South Africa.  In this chapter, I will analyze the 

legislative process surrounding the Promotion of Equality and Prevention of Unfair 

Discrimination Act, No 4, 2000.  In the first section of this chapter, I will explore the 

constitutional requirements that placed a burden on the government to pass legislation 

preventing discrimination and promoting equality.  This will be followed in the second 

section by an analysis of successful incorporation of civil society’s demand for a single 

definition of discrimination and fairness test into the final legislation.  Despite this 

success, this chapter will demonstrate that the ANC dominance in South Africa undercuts 

the progressiveness of institutional structures that were designed to enhance participatory 

democracy. The third section of the chapter will analyze, through an analysis of failed 

attempts to influence policy, why civil society, specifically women’s groups, were not 

more successful in shaping final legislation on discrimination.   

 My main argument in this chapter, as in this dissertation, is that civil society’s 

ability to use institutions as avenues for input in South Africa rested on effectively 

leveraging civil society's position and influence, something that groups cannot do in the 

current political context.  Despite consultation through various institutions during the 

legislative process, input received from civil society did not translate consistently into 

output reflecting this input.  This case study of the Promotion of Equality and Prevention 
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of Unfair Discrimination Act, No 4, 2000 reveals that the ANC faced unique challenges 

negotiating its identity as an emancipatory organization along with its responsibilities as 

the party in control of government.  Furthermore, previous explanations that center on 

women’s groups mobilization have studied their mobilization on issues exclusively 

focused on gender rather than on their mobilization around issues that implicate gender or 

are partially about gender.  As a result, we have an incomplete picture about the impact 

women’s groups had on policy.  By focusing on legislation not exclusively about gender, 

I hope to expand further the understanding of how women’s groups advocate for policy 

provisions.  These women’s groups channeled their mobilization into formal submissions 

processes within seemingly consultative government institutions ranging from the 

Equality Legislation Drafting Unit (ELDU) to the Ad Hoc Committee on Promotion of 

Equality and Prevention of Unfair Discrimination.   However, generally speaking, groups 

were not successful in shaping legislation to specifically address nuances of gender 

discrimination.  The case study also reveals that institutional structures helped elevate 

other concerns over gender.  Although this was legislation on discrimination, women’s 

groups were unable to hold the ANC to account when legislative choices did not reflect 

civil society’s views.    

 

Background on the Promotion of Equality and Prevention of Unfair 

Discrimination Act, No 4, 2000  

The South African Constitution reflected a commitment to principles of equality on the 

part of its drafters.  The Constitution qualifies as among the most progressive in the world 
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in terms of provisions guaranteeing rights and non-discrimination (Yigen).  Furthermore, 

as Stacey points out, “The South African Constitution guarantees that all citizens are 

equal before the law.  This equality ensures that all citizens shall enjoy equally and to the 

same extend the rights and freedoms that the Constitution enshrines.  One such right is 

protection against unfair discrimination” (Stacey 133).  The Bill of Rights Section, 

labeled Section 9, of the Constitution reads: 

9. Equality . . . 
4)  No person may unfairly discriminate directly or indirectly against anyone on one or more 
grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit 
unfair discrimination.  

 
The Constitution required enabling legislation to ensure the fulfillment of constitutional 

promises on equality and discrimination.  In Schedule 6 of the Constitution, an appendix 

to the Constitution, drafters provided specific guidelines regarding the implementation of 

Section 9 (4) including a timeline for passage of enabling legislation within three years of 

the Constitution’s ratification.     

 By 1998, the Department of Justice along with the South African Human Rights 

Commission (SAHRC), a Section 9 institution itself, drafted legislation to fulfill this 

constitutional requirement by creating the Equality Legislation Drafting Unit (ELDU) to 

develop equality legislation (SAHRC Fourth Annual Report).  This EDLU process 

differed from other legislation in that the South African Law Reform Commission 

(SALRC) was not involved.  As a result, however, the process provides insight into direct 

interaction between civil society and the government without the mediating efforts of the 

SALRC.  The ELDU, after limited consultation with civil society, businesses, and 

relevant government actors, developed a draft piece of legislation for consideration by 
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Parliament.  The SAHRC, in its Fourth Annual Report described the process of drafting 

the legislation: 

The then Minister of Justice, Dr A M Omar, MP, invited the SAHRC to co-operate with the 
Ministry to prepare for the submission of draft legislation to give effect to Section 9(4) read 
with Schedule 6 (23) of the Constitution, 1996. The task of the Commission was to undertake 
research; social and legal and comparative studies on equality; undertake public consultations 
on understanding and expectations on the right to equality; test public opinion on appropriate 
legislation; and popularise the nature, meaning and content of the right to equality. A joint 
project was established and the Equality Legislation Drafting Unit was based at the 
Commission. Prof. (now Judge) Johann van der Westhuizen was appointed Co-ordinator of 
the Unit. Two researchers, Adv. Sicelo Mtetwa and Dr Lindelwa Ntutela, assisted him. An 
extended Reference group meeting was held on 11-13 June 1999 and a final consultative 
conference on July 9-11, 1999. A Framework Document was then handed to the minister on 

Limited consultation meant that advocacy done at the ELDU was a process of informal 

bargaining out of the public view.  However, extensive advocacy then occurred in the 

public eye during the hearings processes at the Ad Hoc Committee.   

 In October 1999, the Ad Hoc Committee on Promotion of Equality and 

Prevention of Unfair Discrimination (hereafter the Ad Hoc Committee) started its 

deliberations on the proposed legislation.   At the first committee meeting, members 

outlined the abbreviated timeline for deliberations including public hearings on 

submissions by civil society (PMG “Minutes October 29, 1999”).  Public hearings 

occurred from November 22 through November 26, 1999.  Additional hearings, open to 

the public but without public participation, occurred December 7 through December 10, 

1999; January 11  through 14, 2000 and January 17 through January 21, 2000.  A total of 

18 days were spent by the committee hearing from civil society as well as deliberating on 

the legislation.  Given the lack of traditional consultation through the SALRC, the 

committee hearings took on additional importance as an avenue for consultation with 

civil society.   Several of the issues in the legislation dealt with gender or implicated 

gender equality, directly or indirectly.  As a result, this case provided interesting insights 
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into the ability of women’s groups to get their demands incorporated into legislation that 

was not focused exclusively on gender.     

 

Mobilization with Limited Success 

Limited Success 

Single Definition of Discrimination.  Early drafts included multiple definitions of 

‘discrimination’, distinguished by different adjectives placed in front of ‘discrimination’.  

The draft introduced for the first reading in the National Assembly defined five distinct 

types of discrimination, including ‘disability discrimination’, ‘pregnancy discrimination’, 

‘unfair discrimination’, ‘racial discrimination’ and ‘gender discrimination’ (Promotion of 

Equality and Prevention of Unfair Discrimination Draft Bill, dated 1999).  The draft did 

not contain a discrete definition of ‘discrimination’ that was separate from its adjectives.  

Once the bill arrived at the Ad Hoc Committee, substantial time both in terms of 

submissions and in terms of debate was spent on how to develop a single definition of 

discrimination without adjectives.  In prepared submissions, a total of eight groups 

argued for a single definition of discrimination, rather than the definitions differentiated 

by adjectives (PMG “Minutes November 22 through 26”).  While some groups such as 

the Women’s Legal Center acknowledged value in the multiple definitions because 

multiple definitions better captured the specific types of discrimination experienced by 

individuals (PMG “Minutes November 26, 1999”), consensus saw a single definition of 

discrimination as more efficient for the purposes of the legislation.  During the public 

hearings, at which a total of twenty-two groups presented oral submissions that refined 
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their written submissions, six groups addressed the issue of a single definition, with five 

of them advocating for a single definition.  The SAHRC argued for retaining multiple 

definitions because it was more consistent with international commitments (PMG 

“Minutes November 23, 1999”).   

 During the deliberation hearings, the committee took up the issue a total of four 

times, eventually settling on a single definition for discrimination.  The crux of this 

debate focused on whether to define ‘unfair discrimination’ or simply ‘discrimination’ 

and whether to address differentiation versus discrimination within the definition.  As 

Sheila Camerer of the New National Party (NNP) noted during hearings, it did not make 

sense to define ‘unfair discrimination’ without defining ‘discrimination’ (PMG “Minutes 

January 11, 2000”).  As a result of her comments, the Ad Hoc Committee settled on a 

definition of ‘discrimination’ explicated in the Definitions Section of the bill: 

(vii) “discrimination” means any act or omission, including a policy, law, rule, practice, 
condition or situation which directly or indirectly - 
imposes burdens, obligations or disadvantage on; or 
withholds benefits, opportunities or advantages from, 
any person on one or more of the prohibited grounds (Draft dated January 18, 2000). 
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This wording was retained in the final draft of the legislation.  The single definition did 

not generate any discussion on the floor of Parliament.  This was in large part because the 

attention of the MPs was on the meaning and list of ‘prohibited grounds’ included in the 

definition.   

 

Burden of Proof and ‘Fair’ Discrimination’.  In attempting implementation of the non-

discrimination clause of the Constitution through legislation, attention was given to the 

mechanisms by which someone both would prove and refute allegations of 

discrimination.  Although the legislation did not criminalize discrimination, the burden of 

proof to prove allegations of discrimination created controversy both within civil society 

and amongst political parties.  Additionally, debate centered on the available defenses for 

a respondent including whether ‘fair’ discrimination was possible and justified 

discriminatory behavior.    

 The legislation altered South African law by shifting the burden of proof from the 

complainant to the respondent in discrimination cases.  Although there was some initial 

resistance to this shift, a consensus emerged that rather than require a complainant to 

prove whether the respondent intended to discriminate when the action was taken, the 

respondent was required to prove that they did not intend to discriminate.  Under this 

configuration, the burden of proof, once a prime facie case was made by the complainant, 

shifted to the respondent.  Those groups that supported this shift to respondents did so 

because they believed it impossible for a complainant to prove intent or motivation to 

discriminate.  If a complainant had to prove that the respondent intended to discriminate 

he or she would have to prove that discrimination motivated the action.  The respondent, 
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on the other hand, could simply argue that he or she did not intend to discriminate even if 

the result was discrimination.  While this shift was initially contested, the groups who 

opposed the shift, mostly business groups such as the British Chamber of Business, 

altered their advocacy strategy to focus on how the respondent could respond to charges 

of alleged discrimination.   

 During the process, multiple defenses for respondents were entertained by the Ad 

Hoc Committee.  Several civil society groups wanted exceptions to the discrimination 

definition.  In the submission period, twelve groups addressed concerns over available 

defenses and exceptions.  Five groups, AHI, Banking Council, Business South Africa, 

Institute of Retirement Funding, and the South Africa Chamber of Business, all 

representing business interests, argued that commercial activities, business assessments, 

or risk assessment should be exempt from claims of discrimination.  These groups hoped 

that by exempting the business sector, normal business practices would not be subject to 

lawsuits on discrimination.   

 While some groups rejected the notion of outright exemption, an interesting 

intersection of business and non-business civil society groups argued from some 

allowance for discrimination in business practices.  Additional civil society groups, Black 

Sash, NADEL (National Association of Democratic Lawyers) and COSATU (Congress 

of South African Trade Unions), advocated for a ‘fairness defense’ whereby a respondent 

could argue that the discrimination, even on prohibited grounds, was fair.  These groups 

envisioned situations where discrimination on a prohibited ground might occur but might 

be required by the activity or business the respondent engaged in.  While the burden of 

proof remained with the respondent under this defense, the respondent could use this 
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defense to prove that the discrimination was not unfair.  In hearings, the WLC  (Women’s 

Legal Center) advocated for this two prong test to ascertain whether the discrimination 

was fair (PMG “Minutes November 22, 1999”).  Some groups such as Business South 

Africa and South Africa Insurance Association argued for the exemption of certain 

business sectors (PMG “Minutes November 24 1999”).   

 With this input in mind, during deliberation hearings, the Committee addressed 

the issue of defenses against allegations of discrimination on four days of hearings.  

Initially, the Ad Hoc Committee suggested revisions including a two step process to 

defend against allegations by arguing the discrimination was fair.  This two step process 

meant that once a complainant presented a prime facie case of discrimination, then the 

respondent could argue the action was not based on the prohibited ground.  Failing that 

test, then the respondent could argue that the discrimination was not unfair even if on 

prohibited grounds.12  In a draft dated December 17, 1999, the wording of this section on 

determination of fairness read: 

Determination of fairness 
 
13.  Whether the discrimination is fair or unfair, depends on  its context and all relevant 
circumstances, in particular the following: 
(a) The impact or possible impact of the discrimination on the complainant; 
(b) the position of the complainant in society and whether he or she suffers from patterns of 
disadvantage or belongs to a group that suffers from patterns of disadvantage; 
(c) whether the discrimination is systemic in nature; 
(d) the nature and extent of the discrimination, including the nature and extent of the resultant 
disadvantage; 
(e) the purpose of the discrimination and the extent to which that purpose is achieved; 
(f) whether there are less restrictive and disadvantageous means to achieve the purpose; 
(g) whether and to what extent the respondent has taken such steps as  being reasonable in the 
circumstances to overcome/address/accommodate disadvantage or to accommodate diversity 
arising from or related to one or more of the prohibited grounds;24  
(h) whether it is consistent with any applicable legislation/guidelines/codes of practice/plans 
of action/regulations;25 

                                                 
12 More detailed discussion of prohibited grounds follows below.   
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(i) whether, in the circumstances, it is reasonable and justifiable (Draft Bill dated December 
17 1999 online). 

 

During deliberations, the Committee addressed defenses again, reaching apparent 

agreement on language that allowed for the two stage test that included the fairness 

defense (PMG Minutes Ad Hoc Committee, January 14 2000).  This created issues later 

when the AEB MP pointed out that there was no provision written into the defense that 

allowed for respondents to contest the facts of the case as presented by the complainant.  

This resulted in revisions to the language of the draft dated January 24, two days before 

the second reading and floor debate.  Multiple options were available to the Ad Hoc 

Committee.  These options reflected the lack of closure on the issue by the Ad Hoc 

Committee.  This also reflected an ongoing problem in the legislation.  Single individuals 

were able to raise issues that had been resolved previously.  These individuals were not 

always ANC members.  Perhaps highlighting the discomfort with the negotiation of 

issues in a politically charged environment, the chair made major and minor 

modifications in the legislation even when apparent consensus had previously been 

reached.  Often, as with the previous issue, the changes were justified by some political 

tensions that existed.   

 On the floor of Parliament, three ANC MPs, including the Minister of Justice, 

discussed defenses for discrimination and all drew attention to the fact that the legislation 

should quell business fears because the fairness defense had been incorporated into the 

legislation (Hansard, January 26 2000).  Here again the ANC tried to quell fears that it 

would use its position to legislate reverse discrimination.  But at the same time, the ANC 

was abandoning a tenet to provide for redress of historic discrimination through 
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legislation.  As described in Chapter 3, the ANC by this point also had abandoned its 

economic program.   While the ANC did shift the burden of proving discrimination was 

justified to the respondent, it also allowed respondents to prove ‘fair’ discrimination 

thereby introducing discretion into the system.  In this way, the ANC could claim 

changes to the system without inflaming fears its identity as a party of emancipation 

would overcome its interests as the party in charge of the government.  While civil 

society was successful in advocating for the inclusion of a fairness defense, the ANC 

only incorporated civil society input when it was consistent with business interests as 

well.  This allowed the ANC to claim that the legislation reflected civil society input 

while also allaying fears the ANC would use legislation to promote an agenda fraught 

with revenge for years of apartheid.   

 

Inconsistent Infiltration of Legislative Processes 

Despite these relative successes, civil society failed to influence substantially the 

direction of anti-discrimination legislation in terms of penalties and goals of legislation.  

The absence of several provisions in the legislation important to civil society in the early 

debate highlights that civil society, while included formally in the process, lacked the 

leverage to force the ANC-dominated Parliament to change legislation to incorporate 

their demands.  These demands included provisions to ensure equality of outcomes and 

an expansive list of prohibited grounds that could not be used to discriminate.  

Furthermore, civil society groups that did not represent business interests, particularly 

women’s groups, were unable to exclude provisions that ran contrary to these groups’ 
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demands such as substantive equality provisions and prohibited grounds.  Using these 

components as examples, the rest of the chapter will examine why women’s groups 

mustered only inconsistent infiltration of legislative processes for the Promotion of 

Equality and Prevention of Unfair Discrimination Act, No 4, 2000.   

 

ANC Struggle to Reconcile Identity as “Party of Equality” with Identity as “Party in 

Power”  

The most frequently cited justification for the legislation on the floor of the Parliament 

was to fulfill the obligations and promises in the Constitution to promote human dignity 

and rights. 13   Five ANC speakers argued that only through equality could South Africa 

maintain its commitment to democracy.  While no speaker directly referenced South 

Africa’s “identity” as a democracy, the underlying justification was that in order to be a 

democracy, the country must promote equality.  Six speakers noted that the legislation 

was required to overcome the legacy of apartheid.  This strategy, calling on democracy 

and the legacy of apartheid, reflected the ANC’s view that its legislative program was an 

extension of its role as emancipator of citizens, a hold over from its anti-apartheid 

activities.  However, the politicized nature of this legislation revealed the difficulty in 

maintaining that “emancipatory” identity while also being the ruling party.  This was 

underscored by the highly charged rhetoric used by several political parties in their 

opposition to the legislation.  For example, MP Sigabi from the Freedom Front, and MPs 

from the Democratic Party, all likened the ANC to the apartheid government because the 

                                                 
13 Of seven speakers who invoked the Constitution while speaking on the legislation, only one deployed 
this justification to oppose the legislation.   
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legislation at hand engaged in social engineering (Hansard January 26 2000).  Hearings 

as well as ‘compromises’ on prohibited grounds show that the ANC attempted to pacify 

political parties and business interests by altering provisions that began as strong 

guidelines for anti discrimination.   Specifically, “equality of outcomes” and “substantive 

equality” provisions exemplified this larger conundrum for the ANC.   

 

Substantive Equality.  The Section 9, the Constitution’s prohibition against 

discrimination section, requirement for legislation did not provide guidance regarding the 

distinction between ‘prevention of discrimination’ and ‘promotion of equality’, except to 

note that both should be a goal of government.  However, political parties, civil society 

and government disputed the distinction.  The dispute centered on whether the 

Constitution merely required provisions to prevent discrimination or provisions to redress 

structural equality issues.  Substantial debate occurred over the definition of equality and 

whether equality of outcomes should be included in that definition.   

   During the submission process, twelve of twenty-two groups addressed the 

inclusion of ‘substantive equality’ provisions in the bill in their written submissions.  

Four of these groups, all representing business interests including the British Chamber of 

Business, Business South Africa, Institute of Retirement Funds, and the South Africa 

Chamber of Business, opposed the inclusion of substantive equality.  The logic of these 

groups’ submissions was that the inclusion of substantive equality or equality of 

outcomes placed a burden on the private sector to treat each individual the same, rather 

than allow businesses to differentiate between workers, for example.  Additionally, these 
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groups felt that substantive equality provisions also would make businesses more 

susceptible to lawsuits if equality of outcome was not achieved.   

 Eight groups, including Caras Trust, CGE (Commission on Gender Equality), 

COSATU, and the Equality Alliance, argued in different ways for the inclusion of a 

‘substantive equality’ or ‘equality of outcomes’ clause to reflect what they viewed as an 

important goal of the legislation.  Most of these submissions held that the prevention of 

discrimination was tied to or required promotion of equality.  Other groups, such as 

IDASA (Institute for Democracy in South Africa), argued that the inclusion of 

substantive equality was required to redress the harms of apartheid.  Still other groups 

such as NADEL, SAHRC, and WLC held that the state had a positive duty to change the 

systemic discrimination that existed in South Africa.  These groups all concluded that the 

legacy of apartheid created an environment whereby societal structures continue to limit 

the opportunities of individuals and groups.   

 During the public hearings four groups reiterated and refined their input on the 

issue.  Business South Africa held that effective affirmative action, which the group 

equated with substantive equality, takes a long time and therefore should not be included 

in the legislation (PMG “Minutes November 24, 1999”).  On the other side of the debate 

three other groups—Black Sash, Equality Alliance and COSATU—contended that 

because of the linkages between discrimination and equality, effective legislation 

required addressing both discrimination and substantive equality (PMG “Minutes 

November 22, 25, 26, 1999”).  When pressed by a MP to distinguish between 

discrimination and equality, Black Sash argued that the individual experiences 

discrimination while groups experience inequality (PMG “Minutes November 22, 
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1999”).  During deliberation hearings, the political parties endorsed the notion of equality 

but struggled to reconcile equality with their other political perspectives on the economy 

and the role of government.  As a result of this difficulty, most political parties and their 

representatives on the Ad Hoc Committee refused to endorse a substantive equality 

clause.  Despite these political differences, the Ad Hoc Committee agreed in principle to 

a three-fold approach to equality: 

1.  It was agreed that a three fold approach would be used in the Bill: 
a. A horizontal application of equality would be squarely incorporated; 
b. All persons must endeavour to develop an understanding of equality; 
c. The state and the public sector shall progressively endeavour to achieve equality in relation to 
the various grounds identified as prohibited grounds of discrimination. 
d. Thus there would be three levels for the promotion of equality section, to deal with the State, 
the public sphere and individuals. 
e. It was agreed that the sectors should be dealt with under the promotional section.  It was agreed 
that all definitions in this sector should be deleted. 
f.  It was agreed that there should be progressive realisation by the Ministers responsible in each 
sector (PMG Minutes Ad Hoc Committee, December 9 1999). 

 
While some opposition came from other political parties, the ANC resisted civil society 

input even when apparently consistent with ANC philosophy.  ANC rejected this input in 

part because to adopt the input would send a signal that the ANC was moving away from 

expectations about how the ruling party “should” act.  It also points to internal conflict 

within the ANC over dual roles.  One important impact of this conflict is that it obviated 

the input of civil society.   

 While there appeared to be agreement on the approach to ensure equality, 

disagreement remained over the definition of equality.  Drafters present at the 

deliberation hearings preferred a single definition of equality that included ‘equality of 

outcomes’.  Debate over these issues pointed to ongoing political tensions associated with 

the legislation.  MPs from the Democratic Party (DP) and Afrikaner EenheidsBeweging 

(AEB) questioned whether the constitutionally required legislation should aim to achieve 



 103

substantive equality (PMG “Minutes January 11, 2000”).  The Ad Hoc Committee agreed 

to alter the definition to read “full and equal enjoyment of rights and freedoms” and 

added “in terms of outcome” to the end of the definition (Redraft 2, dated January 12, 

2000).  But the Ad Hoc Committee deferred on the question of whether to include an 

explicit definition of substantive equality (PMG “Minutes January 12, 2000”).  At a later 

hearing, an ANC MP argued that the Ad Hoc Committee should reinsert a clause on 

substantive equality.  This suggestion prompted MP Smuts (DP) to respond that most 

parties agreed the definition only needed equality, not substantive equality (PMG 

“Minutes January 14, 2000”).  No one raised directly the issue again throughout the 

remainder of the hearing process.  The retention of the “in terms of outcome” in the final 

draft presented to Parliament for the second reading points to substantive equality 

although it does not explicitly define what that was or how one would know it was 

achieved.  The section on “Promotion of Equality” imposes a clear burden on the state 

and others to promote equality; however, the actions required for that promotion were left 

nebulous in the bill.  In this way, the ANC struck an inelegant balance between its dual 

identities.   

 Floor debate exemplified the tension between, on the one hand, the ANC stated 

party goals and identity as protector of rights and equality and, on the other hand, its role 

as the party in charge of the government.  During the floor debate, eight MPs, including 

the Minister of Justice and Constitutional Development, raised the issue of substantive 

equality, defending that the legislation required the promotion of equality even if there 

was not an explicit definition of “substantive equality” (Hansard, January 26 2000).  In 

this way the ANC as a party attempted to address its own agenda of transformation of 
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society.  Four of the eight MPs who spoke on the legislation were from the ANC.  The 

ANC again seemed to be negotiating the tension between its identity as a leader of 

emancipation, transformation, and change and its identity as party in charge, mediating 

tensions within and outside of the ANC.  A MP from the Federal Alliance argued against 

the inclusion of any ‘equality of outcome’ provision, holding that it was beyond the scope 

of government (Hansard, January 26 2000).  MP Smuts (DP) noted that she thought the 

ANC was overstepping its powers in government by legislating equality (Hansard, 

January 26 2000).  While Smuts opposed much of the legislation as a member of the Ad 

Hoc Committee, her comments illuminated the political context the ANC operated under 

while generating this legislation.  The issue of guaranteeing substantive equality struck a 

political nerve.  Certainly this may be explained by the continued heightened tensions 

over race and apartheid.  To be more specific, the tensions stemmed from the continued, 

underlying fear that the ANC would use its power to exact revenge on the white minority.  

The floor debate was also notable for comments made by the IFP (Inkatha Freedom 

Party) that patriarchy should not be included as a ground for discrimination.  Professor 

LBG Ndabandaba (IFP) commented that: 

Although the IFP voted for the Bill and still votes for the Bill, the IFP did not support the clause 
outlawing patriarchy as one of the prohibited grounds. The IFP is of the view that it is not correct 
for the partriarchal system to be listed on the same level as apartheid as a mother of all forms of 
discrimination. Patriarchy, in our view, is a cultural phenomenon, the purpose of which is to 
maintain order and social control in society. Its purpose is not to discriminate against women or to 
suppress any section of society. The IFP therefore voted against this particular clause but will vote 
for the Bill (Hansard, January 26 2000). 

 

This comment demonstrated the obstacles faced by women’s groups to even have gender 

discrimination ‘count’ for purposes of legislation on discrimination.   
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Institutional Structures and Broader Debate on Discrimination Nullify Gender Specific 

Advocacy 

While the Constitution required legislation that dealt with various types of discrimination, 

the institutional structures and broader debate overshadowed gender discrimination as an 

important example of discrimination in South Africa.  The comment by MP Ndabandaba 

from the IFP, while striking in its forthright endorsement of patriarchy as a positive 

feature of society, also reflected a broader issue with the legislation.  Groups with a 

gender advocacy focus often were undercut in their advocacy by broader questions of 

discrimination or by efforts to resist inclusion of gender.   

 

Prohibited Grounds.  The South African Constitution contains an anti-discrimination 

clause that prohibits discrimination on the following grounds:   

Bill of Rights  . . .  
(3)The state may not unfairly discriminate directly or indirectly against anyone on 
one or more grounds, including race, gender, sex, pregnancy, marital status, 
ethnic or social origin, colour, sexual orientation, age, disability, religion, 
conscience, belief, culture, language and birth.   
  

Accordingly, if an individual experienced discrimination based on any of these grounds, 

then that individual’s constitutional rights have been violated.  In other words, these 

‘prohibited grounds’ cannot be used by another individual, group or business, or the 

government to limit the opportunities of an individual or group.  As noted, the bill 

attempted to put into practice the provisions of the Constitution.  In doing so, the original 

draft legislation listed exclusively the grounds listed in the Constitution.  However, some 

civil society groups argued that the Constitution’s list should not circumscribe the 
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legislation’s list.  Instead, the list should expand to reflect events and changes in attitudes 

since 1994.  In legislation passed since the ratification of the Constitution, other groups 

had been protected based on characteristics not explicitly in the Constitution.  For 

example, The Aids Law Project noted in their submission that: 

Since 1998 the ALP as well as other NGO's and AIDS service organisations have engaged and 
participated extensively in the drafting process of the Bill in order to strengthen protections for 
PLWHA's (People Living with HIV and AIDS). The last minute inexplicable exclusion of specific 
protections for PLWHA's is not only surprising but also respectfully inappropriate (Aids Law 
Project “Submission”).   
 

The submission also cited the inclusion of HIV/AIDS status in other legislation and 

earlier versions of the legislation, such as the original ministry version dated October 

1999.   

 A vast majority of groups sending submissions and/or presenting to the Ad Hoc 

Committee spoke to this issue.  A total of nineteen of twenty-two groups cited ‘prohibited 

grounds’ as an important element of legislation, with a few such as the Aids Law Project 

focusing exclusively on the prohibited grounds.  Of those nineteen groups, five groups, 

all representing various business interests, opposed any addition of grounds and argued 

that ending the clause with “or any recognized ground” was too vague.14  These groups 

hoped to prevent adding grounds to the prohibited grounds list as well as to prevent the 

addition of language making the list open-ended (and therefore subject to judicial 

interpretation that added grounds).  These groups unanimously opposed the addition of 

the term ‘any recognized ground’, arguing the language was too unclear or too expansive.  

Some groups argued that there was no need for an open-ended clause if specific 

prohibited grounds were added to the original list.  Other groups, totally fourteen out of 
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the total nineteen that commented on this issue, advocated for an expansion of the list to 

include ‘any other recognized ground’ or a specific ground such as nationality, 

AIDS/HIV status, family status or socio-economic status.  The logic of the argument was 

if the grounds were explicit in the legislation, complainants benefited from the burden of 

proof associated with discrimination based on the specified grounds.  Under this 

configuration this burden of proof rested with the respondent.  If the grounds were not 

explicit, the sections on burden of proof and defenses for discrimination required the 

complainant to prove the action was discrimination by proving intent to discriminate.   

 Elements of these prohibited grounds implicated women and gender 

discrimination.  The aforementioned specific grounds, for example, have a 

disproportionate impact on women.  Ten additional submissions joined the Aids Law 

Project in calling for the inclusion of AIDS/HIV status.  Among those advocating for 

additional prohibited grounds, AIDS was included in all but one list.  Groups pointed out 

that despite the prevalence of AIDS and HIV in South Africa, social attitudes and 

employment practices continued to discriminate against those with HIV.  Women in 

South Africa have some of the highest infection rates of any population group, meaning 

women also experience higher rates of discrimination based on HIV/AIDS status and 

gender.  As a result, several women’s groups couched their arguments for the inclusion of 

AIDS/HIV status as a way to promote gender equity.  Family status as a prohibited 

ground provided a second example.  Nine groups advocated for the inclusion of family 

status as a prohibited ground.  Family status refers to non-traditional family structures, an 

                                                                                                                                                 
14 See submissions by Financial Services, National Association of Broadcasters, Life Offices, Institute of 
Race Relations and South African Insurance Association all opposed the language as too broad.   
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increasing phenomenon in South Africa.  While sexual orientation discrimination was 

banned in the Constitution, some advocates held that this provision was circumvented by 

practices that discriminated based on family status.  The National Coalition for Gay and 

Lesbians contended in their submission that:  

The rules and regulations of many employers and benefit providers include terms and definitions 
which have been used to define domestic relations and benefit beneficiaries. . . For example, the 
term “spouse” is generally defined as ‘the legally married husband or wife of a member 
(“Submission”).   
 

While such policies could be legally challenged based the prohibition against sexual 

orientation discrimination, the argument went, the addition of family status to prohibited 

grounds list would close any loopholes that allowed for further discrimination.  Family 

status and responsibility, other submissions argued, facilitated discrimination against 

women.  The CGE noted that “For women in general, one of the main causes leading to 

sex discrimination relates to childcare and domestic responsibility.  Discrimination based 

on family responsibility arises when care givers . . . suffer discrimination because of 

these responsibilities” (“Submission”).  Again many groups argued for this prohibited 

ground as a way to promote gender equity.  Six groups identified the need for the 

inclusion of socio-economic status.  These groups based their argument on the idea that 

socio economic status underpins and exacerbates other discrimination.  The SAHRC 

acknowledged that socio-economic status discrimination impacts women and compounds 

gender discrimination (“Submission”).  This mobilization around adding specific grounds 

continued in the form of testimony at public hearings by nine of the twenty-two groups 

who prepared written submissions.  Foreshadowing the future for these prohibited 

grounds, during the public hearings, one ANC MP asked a rhetorical question of the 

Equality Alliance regarding whether or not the government had the resources to add to 
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the list (PMG “Minutes November 25, 1999”).  This demonstrated that even in the 

debates over terms defined within the legislation, ANC members were focused on the 

financial implications of the legislation.   

 Deliberation hearings made gains in the drafting process that were then subject to 

reversals.  Once the deliberation period started at the Ad Hoc Committee, the debate over 

the prohibited grounds became rather political and convoluted.  On eight of thirteen days 

dedicated to deliberation, the issue of prohibited grounds came up in discussions.  The Ad 

Hoc Committee meeting on December 7 set out political party positions on many issues, 

including the definition of discrimination.  This was an interesting feature of the Ad Hoc 

Committee in that the political parties sitting on the committee set aside a committee 

meeting during which each party represented explained their opinion on the key 

components of the bill.  This process was not replicated in the committee hearings over 

the other pieces of legislation studied.  This may point to the more accommodating 

leadership style of the chair, MV Moosa (ANC-NCOP), than DeLange, chair of the 

Portfolio Committee on Justice and Constitutional Development in the National 

Assembly.  De Lange’s role in other legislation is explored further in Chapters 5 and 6.   

 On December 8, the Ad Hoc Committee engaged in extended discussion about the 

definitions of marital status (an alternative to family status) as well as pregnancy 

discrimination.  While these discussions were in the context of definitions rather than the 

prohibited grounds clause per se, the discussion revealed disagreement about the core 

question of adding to the prohibited grounds.    Despite the disagreements, the Ad Hoc 

Committee voted unanimously for an “open list” of prohibited grounds and endorsed the 

language of “or any recognized ground” (PMG “Minutes December 8 1999”).  While 
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most civil society wanted to add to the list, most preferred a specification of grounds 

rather than an open-ended list.  The following day, the committee reached consensus on 

adding HIV/AID status and nationality to the list of prohibited grounds (PMG “Minutes 

December 10, 1999”).  This was a seeming victory for the heavily mobilized civil society 

groups who advocated for this inclusion.   

 However, later in the deliberations, on January 11, 2000, the Chair questioned the 

inclusion of nationality, despite previous committee consensus, arguing the committee 

had not considered unforeseen consequences.  During this debate over nationality, MP 

Smuts (DP) opposed the inclusion of socio-economic status for its possible unintended 

consequences.  The ANC MPs responded that there were no unforeseen consequences 

possible based on socio-economic status and that any opposition to inclusion was based 

on ideological grounds alone.  This is important because it pointed to the mounting 

political party tensions that influenced the Committee debate throughout deliberations. 

The Committee debated the nature of an open list, with many members opposed to an 

open list despite their previous agreement to include an open list (PMG “Minutes January 

18 2000”).  Many MPs expressed concern over the impact the judicial interpretation had 

on burden of proof issues because an open list option provided a mechanism for courts to 

‘recognize’ a new ground.  In other words, with the open list, respondents would be 

required to defend actions that were declared prohibited grounds only as a result of the 

case.15  The Committee voted to change the wording of the provision to say ‘Prohibited 

                                                 
15 Interestingly, no record exists of someone suggesting that legislating additional prohibited grounds 
would address the concerns over ‘judicial activism’ and respondent’s rights.   
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grounds are’ instead of ‘Prohibited grounds include’ (Drafts dated January 18 and 

January 19, 2000).  This closes the list somewhat but left in place ‘recognized ground’.   

 Despite all of the previous discussion and seeming success of civil society, on 

January 20, 2000, the day before the final vote in the Committee, the Ad Hoc Committee 

radically altered the legislation.  The discussion of the prohibited grounds began with MP 

Smuts (DP) expressing that the DP did not support the grounds of family status, 

HIV/AIDS and socio-economic status (PMG “Minutes January 20, 2000”).  MP Camerer 

(NNP) then contended that if there was open language (any recognized ground), then her 

party opposed the specification of additional grounds (PMG “Minutes January 20, 

2000”).  The ANC members, indicating an internal rift within the party that had 

previously explicitly been denied in hearing minutes, agreed with the opposition parties.  

The Chair, following these comments, closed the debate on that point, and indicated the 

issue would be revisited after a supper break (PMG “Minutes January 20, 2000”).  

 Following a break, the minutes of the hearing recorded an interesting and 

significant change in the legislation.  The Chair indicated that a deal had been brokered 

with the opposition parties to exclude the additional prohibited grounds in favor of the 

open list language only (PMG “Minutes January 20, 2000”).  The minutes describe the 

process:  “The ANC had decided to remove these grounds from its proposal because a 

body of jurisprudence in these areas required building up.  The Chair recognized that 

these prohibited grounds are nevertheless crucial issues” (PMG “Minutes January 20, 

2000”).  Further, the Chair announced that the Act would require the Equality Review 

Committee, also established in the legislation, to study the prohibited ground issue and 

make recommendations about amendments within one year (PMG “Minutes January 20, 
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2000”).   Minutes and changes in legislation gave no indication of what the ANC 

received in exchange for the ‘compromise’.  While the compromise did allow the courts 

to expand the list through judicial review, the burden of proof associated with the 

specified grounds did not apply to cases of discrimination brought on the non-specified 

grounds.  In 2002 additional amendments were made to the Act; however, none of the 

amendments dealt with additional prohibited grounds.  Interestingly, the final draft still 

contained definitions of each of the prohibited grounds (that were not added to the text) 

in an appendix.   

 During floor debate on the legislation, MP Botha (ANC) defended the exclusion 

of the prohibited grounds:  

The committee had earlier considered including additional grounds to the definitions of 
prohibitive grounds.  These grounds are, no doubt, regarded as important and are:  HIV/AIDS, 
socio-economic status, nationality, family status and family responsibility.  We have for very good 
reasons not included them, because we felt that before this could be done, there needed to be a 
deeper understanding of the issues involved, the impact and the consequences (Hansard, January 
26, 2000) 

 
This is interesting because as noted previously, the expansion of prohibited definition 

garnered more submissions than any other issue.  Six other MPs spoke on the issue of 

prohibited grounds.  The breakdown of speakers, who represented the IFP, NNP, ACDP 

(African Christian Democratic Party), UCDP (United Christian Democratic Party), AEB 

and the ANC, highlighted the politicized nature of these issues.  Each of these, with the 

exception of an additional ANC MP, argued that new grounds were indefensible and 

went beyond the scope of the Constitution (Hansard, January 26 2000).  This is related to 

the disputes over the scope of legislation and the inclusion of substantive equality 

provisions in defining discrimination.  In other words, the other political parties viewed 

these new grounds as inextricably linked to the ANC’s efforts to promote substantive 
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equality and equality ‘of outcomes’ at other parties’ expense.  Although women’s groups 

mobilized to add to the list in order to promote gender equality, the concerns expressed 

by MPs at the committee hearings allowed for sudden reversals in civil society success.  

The institutional structure and leadership of M.V. Moosa (ANC-NCOP) allowed civil 

society input on issues to be superseded by those structures.  In this way, the institutional 

structures and concerns over other forms of discrimination superseded gender concerns. 

 

Role of CGE.  Draft legislation at the first reading almost exclusively vested monitoring 

power with the SAHRC.  The CGE is only mentioned once by the initial draft and then 

only in the section on gender discrimination.  This section essentially reiterated the role 

of the CGE in the Constitution: 

The Commission on Gender Equality must, in its report referred to in section 15 of the 
Commission on Gender Equality Act, 1996 (Act No. 39 of 1996), include –  

(a) an input on the extent to which gender discrimination persists in the Republic; 

(b) the effects of gender discrimination; and  

(c) recommendations on how best to address gender discrimination. 

(4) The Commission's report referred to in subsection (3) may include specific mention of worst 
cases of unfair discrimination as well as best examples in the promotion of equality and the 
elimination of unfair discrimination (Draft Bill dated 1999).   

Conversely, the SAHRC is referenced eight times in the initial draft, most frequently in 

terms of its enforcement or implementation role.  Perhaps this is not surprising given the 

SAHRC role in the ELDU.  However, given the responsibilities outlined in the 

Constitution, the absence of the CGE or any other government institution beyond the 

SAHRC generated discussion amongst civil society groups.  Furthermore, the issue was 

of import to the larger incorporation of gender into the legislation.  It also reflected the 
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absence of national gender machinery in the development of this decisive anti-

discrimination legislation.   

 One important role initially reserved for SAHRC alone related to bringing 

discrimination suits against groups, businesses, or individuals on behalf of complainants.  

A total of four groups, including the CGE itself, argued that the CGE should have similar 

standing as the SAHRC to bring suit on behalf of individuals alleging discrimination.  

The bill explicated who could file a suit charging discrimination.  In the original form, 

the bill read  

(2) The following may institute proceedings in terms of or under this Act:  

(a) Any person acting in that person's interest; 

(b) any person acting on behalf of another person who cannot act in that person's own name; 

(c) any person acting as a member of, or in the interests of, a group or class of persons;  

(d) any person acting in the public interest; 

(e) any association acting in the interests of its members; 

(f) the South African Human Rights Commission or any other relevant authority designated by the 
Minister by notice in the Gazette (Draft Bill, 1999).16   

While the Minister could provide additional authority to the CGE to take action under the 

terms of the bill, lack of explicit provision for a CGE role sent the wrong message on 

gender related discrimination.  Submissions from CGE, NADEL, IDASA and WLC 

advocated for an increased role for the CGE, particularly to initiate action under the Act 

to address these concerns.  Interestingly, the SAHRC in its own submission noted that it 

is pleased that it had the power to initiate action and took the duty seriously.  The 

SAHRC did not however criticize that idea that it was the only Section Nine institution 

with such power (SAHRC Submission).  At the public hearings, the SAHRC was again 
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silent on the issue, only holding that most complaints about discrimination start with the 

SAHRC (PMG “Minutes November 23, 1999”).  While this makes some sense in terms 

of bureaucratic turf wars, the SAHRC was designed to promote Section 9 interests.  It 

also points to broader problems of coordination between Section 9 institutions and 

resource disparities.  Framers of the legislation could have used the legislation to correct 

imbalances between the SAHRC and the CGE.  Instead, contrary to the input of women’s 

groups, chose to replicate the imbalance.     

 The CGE and IDASA advocated for an increased role for the CGE (PMG 

“Minutes November 24 and 22, 1999”).  During deliberations, the drafters present 

reported that they had added in the CGE under the provision for initiating action (PMG 

“Minutes January 14, 2000”).  In the draft dated January 17, the CGE was included both 

as an institution to initiate action under the Act and as an institution the SAHRC must 

consult to develop equity plans called for under the Act.  The January 17 Draft read on 

the development of equity plans as follows: 

Duty of the State to promote equality. . .  
(5) (a) The equality plans must, within two years after the commencement of this Act, be 
submitted to the South African Human Rights Commission to be dealt with in the prescribed 
manner. 
(b) The South African Human Rights Commission must consult with the Commission on Gender 
Equality when dealing with the plans contemplated in paragraph (a). (Draft dated January 17, 2000 
online).   
 

There was no further discussion in the Ad Hoc Committee nor the Parliament debate 

regarding the role of the CGE.  The role advocated for by civil society called for the CGE 

to be primary and independent actor in anti-discrimination suits and policies related to 

gender.  However, while it was significant that the CGE was added to the text, it was 

                                                                                                                                                 
16 Emphasis added. 
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added in a consultative role that still placed primacy with the SAHRC.  In this way, as 

described in Chapter 3, the CGE continued to be relegated to a less significant role in 

government than the SAHRC.  Arguably, civil society was partially successful.  

However, broader advocacy that sought to increase the role of the CGE to place it on par 

with the SAHRC met with opposition from both the Ad Hoc Committee and the SAHRC.   

Role of ‘Obligation Avoidance’ in Mitigating Role of Civil Society 

Obligation avoidance by the ANC-led government undercut the ability of civil society to 

influence legislation.  As I will discuss in Chapter 5 and Chapter 6, obligation avoidance 

played a much larger role in domestic violence and sexual offenses legislation than in this 

case study.  However, it is worth noting here that evidence from legislative debates on 

this case reveal that avoiding new expenditures shaped the ANC’s position on 

implementation issues.   

 

Equality Courts.  In considering how to handle suits brought under the new legislation, 

the Ad Hoc Committee considered various proposals.  The legislation mandated the 

establishment of so-called equality courts.  The original draft legislation called for the 

Minister of Justice to designate existing courts as “equality courts”, charged with 

handling discrimination suits.  This designation power came under fire by groups and 

political parties who argued that this risked eroding the independence of the judiciary.  

As an alternative, a few groups proposed structures that used tribunals either as an 

interim step while existing courts were being trained or used courts as an interim step 

until tribunals were set up.  Three business groups, AHI, Business South Africa and 
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National Newspaper Association, as well as the Johannesburg High Court argued in their 

submissions that vesting power with the Minister risked compromising the neutrality of 

the courts.  Here their argument rested on the assumption that the courts, once designated 

by the Minister as equality courts would be beholden to the Minister and the Minister’s 

interests in a particular case.  Those groups who did not oppose the designation power, 

including South African Council of Churches, COSATU, Equality Alliance and Human 

Right Committee, argued that the provisions expedited equality courts by allowing the 

Minister to judge which courts were prepared to handle the load of discrimination cases, 

making it an important power in the absence of alternative structures.  At the hearings, 

the SAHRC also argued, when an IFP member raised concerns that the traditional courts 

structures would not be utilized, that the designation power could apply to traditional 

courts (PMG “Minutes November 23 1999”).17  As I will explore in detail below, even 

those groups not opposing the designation power offered alternative adjudication 

methods that were rejected because of resource concerns.   

 In deliberation hearings in January, the Democratic Party and the New National 

Party echoed concerns raised by the business groups that the power to designate 

compromised the independence of the judiciary.  The ANC MPs responded that the 

process of designation would encompass all courts eventually, eliminating any incentive 

that a court might have to curry favor with the Minister by deciding a particular way in a 

case.  Additionally, the ANC defended the process as not a sinister one but rather one 

with checks in the system including the normal confirmation process for judges (PMG 

                                                 
17 Traditional courts refer to special tribal courts that have power to resolve certain disputes as determined 
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“Minutes January 14, 18, 2000”).  Finally, the Chair, while defending the provision in the 

draft legislation vesting the power with the Minister, argued that the only objections to 

the provision were purely political in nature (PMG “Minutes January 19 2000”).  The 

political nature of the legislation was again evident.  In this instance, the ANC used its 

power on the committee to retain the power to designate with the Minister.  Later the 

Ministry admitted that to a large degree it desired the power to designate in order to limit 

resource allocation for new courts (PMG “Minutes January 17 2000”).   

 The draft legislation presented for the second reading included the provision 

allowing the Minister to designate existing courts ‘equality courts’.  In the Parliament 

debate, the NNP and DP members of the Ad Hoc Committee once again raised concerns 

about the independence of the judiciary.  And again, the ANC defended the Minister and 

the utility of giving him the power to designate courts.  The debate produced an 

interesting exchange over parliamentary procedure and highlighted the very politicized 

nature of this specific debate and the debate in general on the legislation: 

MP Smuts (DP):  This is where Penuell's poodles18 come into the picture. Any normal 
presiding officer would give these factors and criteria the opposite weight in applying his or her 
mind. However, what happens if a new school of presiding officers, trained to a specific 
interpretation and designated by the hon the Minister for Justice and Constitutional Development, 
is on the bench? 
The CHIEF WHIP OF THE MAJORITY PARTY: Madam Speaker, on a point of order: Is it 
parliamentary for a member of this House to refer to an honorable Cabinet Minister as Penuell? 
Could you please rule on that.  

Ms M SMUTS: I will be happy to withdraw, Madam Speaker. I withdraw. The Minister's powers 
of designation of High Court judges is in clear breach of the Constitution. We cannot vote for a 
Bill which undermines the Constitution, most especially not when it attacks the constitutional 
order at its foundation.  

The whole constitutional order rests on the independence of the judiciary, which interprets and 
protects our rights against the government of the day. We cannot let the Government designate 

                                                                                                                                                 
by the Constitution and other legislation.   
18 Penuell refers to the first name of the then Minister of Justice, Penuell Maduna. 
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classes of judges for classes of cases. No, requiring the hon Minister to consult the Judges 
President before he designates is not good enough. It is no good. We are losing Judges President  
left, right and centre, quite apart from the inadequacy of this measure. Incidentally, the DP did not 
say ``in consultation'' would suffice. Another party said so.  

It is, if I may say so, a tragedy that Parliament as a whole - which also stands between the 
executive and the judiciary - did not throw this provision out. This is so much more the case when 
a clear agenda emerges from the drafters. The hon the Minister truly owes us a direct answer on 
his position and the positions taken by departmental officials and drafters during deliberations. It 
became quite clear that the Bill intended to challenge the courts' interpretation of the Constitution's 
equality section. We heard it in so many words, in writing, from Prof Gutto, who recanted, but not 
before he had proved true every single word of warning that I issued about attempts to defy the 
Constitutional Court's authority. However . . .   

Prof B TUROK: Madam Speaker, on a point of order: Is it in order for a member to attack an 
adviser of Government who is not able to reply? Is that in order? 

The SPEAKER: Order! In Parliament, that is not unparliamentary (Hansard, January 26 2000) 

As is evident by the above interactions, the debate took place in a highly charged 

environment, even for Westminster style parliament with its reputation for raucous 

debates on the parliament floor.  While the provision was included in the final version, 

the polarization on this issue, and on a few other issues in the bill, demonstrated the 

challenge of dealing with legislation that is at the intersection of racial politics and 

increased government power.   

 As noted previously, groups and government institutions offered different 

alternative structures to the Equality Courts envisioned in the first reading draft 

legislation.  These alternatives centered on using either courts or tribunals as interim steps 

on the way to establishing the other as permanent institutions.  It is worth explicating the 

various options to highlight the diversity of alternatives proposed.  The CGE, in their 

submission, outlined a process whereby tribunals would be set up as an interim 

mechanism while the existing courts were trained.  The CGE argued this would facilitate 

justice more quickly than waiting for the courts to be trained (“Submission”).  The 

Equality Alliance and IDASA endorsed this view of short term tribunals with courts in 
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the longer term for adjudication of discrimination cases (“Submission”).  On the other 

end of the spectrum, the SAHRC advocated for the use of existing courts in the short 

term as an interim step while a separate tribunal system was set up (“Submission”).  

NADEL was less specific in its advocacy although it did argue for an interim system of 

some sort (Submission).  The SACC and COSATU both endorsed the use of courts 

without interim measures.  Each of the groups listed above took time in their oral 

presentations to the Ad Hoc Committee to defend their version of the structures.19  

Division within government agencies pointed to tension over the role of government in 

anti-discrimination as well as tension in the process of trying to carve out a niche in the 

debate over discrimination.   

 While much of the equality court debate focused on the aforementioned 

designation power, some attention was paid to these alternative structures advocated by 

civil society.  During deliberation, the Ad Hoc Committee discussed the alternatives 

presented by the CGE and the SAHRC.  The result of this discussion however was simply 

to point out that the use of informal measures, such as alternative dispute resolution 

forums, was not excluded (PMG “Minutes December 9 1999).  Later, the representative 

from Justice Ministry conceded that the preference for using the existing court system 

stemmed from resource problems.  A new tribunal system required an investment of 

substantial funds whereas the cost of existing court structures only came from training.  

When questioned about funding for that process even, the representative indicated the 

ministry was moving funds around (PMG “Minutes January 17 2000”).   One might 

argue that these diverse options watered down civil society’s influence by dispersing civil 

                                                 
19 See PMG Minutes Ad Hoc Committee November 22, 23, 24, and 25, 1999 
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society’s mobilization.  However, evidence suggests that the civil society input that rested 

primarily on creating alternative structures for adjudication of discrimination cases was 

rejected in an effort to avoid a new expenditure for the government.  While the alternative 

courts may not have added to the efficacy of the legislation, the ANC dismissed the 

alternative courts based on obligation avoidance rather than on substantive problems with 

the alternative courts.    

 

 
 
Epilogue 
 
The Promotion of Equality and Prevention of Unfair Discrimination Act underscores the 

challenge faced by the ANC in terms of negotiating multiple identities, complicated 

further by the continued racial and gender politics in South Africa.  While some 

provisions reflected basic ideas put forth by civil society, this case study revealed the 

tension between the ANC’s political party identity as the party of equality and 

emancipation and the realities of governing.  While the ANC attempted to balance their 

political party ideals with their duties to govern, in this case study the balance often came 

at the cost of excluding civil society’s perspectives from final legislation.   

 The lessons learned from the Promotion of Equality and Prevention of Unfair 

Discrimination Act, No 4, 2000 demonstrate further that the institutions and structures 

put in place to facilitate consultation with civil society were undercut by the dominance 

of the ANC.  In some instances, such as prohibited grounds, this dominance manifested 

itself in validation of the opposition parties’ perspectives.  This is significant because it 
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highlights the difficulty in holding true to ANC perspectives while also governing.  Even 

when the civil society did manage to penetrate the legislation process, success was 

largely based on the intersection between civil society interests and ANC interests on a 

single definition of discrimination.  Additionally, a closer examination of the legislative 

process and legislation itself revealed that gender issues in particular were subordinated 

to other issues.  Finally, while the other case studies considered in this dissertation 

provided better examples, it is clear that some of civil society’s input on anti-

discrimination was ignored because of the implementation costs to government.  As 

noted previously, the decision on courts instead of tribunals was made based on resource 

considerations.  Additionally, decisions on substantive equality provision were based to 

some degree on cost to the state.  Provisions requiring the state to guarantee substantive 

equality would require expenditures to alleviate poverty and lack of education, for 

example.  While some of the explanation for the exclusion of substantive equality came 

from ideology, resources allocation was clearly a concern.   

 One tool used previously by the ANC in these situations (where there is tension 

between its role as ruling party and its identity as an emancipatory group) was to tie its 

policy program to international events, treaties or agreements.  However, the timing of 

this legislation limited the availability of that tool to the ANC.  While the UN Conference 

on Racism was held in Durban in 2002, it was not referenced in hearings or debates.  In 

the area of gender, only the obligations under CEDAW are referenced in the preamble of 

the bill.  The ANC then could not silence its critics in the same effective way by invoking 

international agreements or environment to overcome opposition to its policies.  This 
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timing issue points to a tool sometimes used by civil society to leverage the ANC; 

namely that those same obligations prevent the ANC from avoiding its obligations.   

 In Chapter 5, I will analyze a similar pattern that emerged in the debate over the 

Domestic Violence Act  (DVA) (no. 118 of 1998).   Using the Domestic Violence Act  

(DVA) (no. 118 of 1998) I will explore ways civil society attempted to increase state 

obligations to treat victims of domestic violence.  Despite these attempts, as we shall see, 

the ANC led government disregarded many of the concerns and suggested solutions to 

those concerns offered by civil society.  However, the case study provides interesting 

insight into the ability of civil society to use the larger international environment to force 

the ANC to adopt provisions and the ability of the ANC to resist those efforts using 

precisely that same international environment.   
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Chapter 5: 
Search for Victim-Centered Justice:  Mobilization Surrounding the 

Domestic Violence Act  (DVA) (no. 118 of 1998) 
 

 As was true in Chapter 4 on the Promotion of Equality and Prevention of Unfair 

Discrimination Act, No 4, 2000, the debate surrounding the  Domestic Violence Act  

(DVA) (no. 118 of 1998) demonstrated that the expectations surrounding and the realities 

of democratic institutions in South Africa do not line up.  In this chapter, I will analyze 

the legislative process surrounding the Domestic Violence Act (DVA) (no. 118 of 1998).  

In the first section of this chapter, I will explore the domestic and international 

circumstances that existed as the backdrop for the debate over domestic violence in 1997 

and 1998.  In the second section, I will analyze an example of civil society’s infiltration 

of the final draft of legislation.  However, as I will explore, that success had less to do 

with civil society and more to do with an ANC desire to protect its identity as a 

progressive party.  Despite this success, this chapter will demonstrate that the ANC 

dominance in South Africa undercut the progressiveness of institutional structures that 

were designed to enhance participatory democracy in the area of domestic violence. In 

the third section of the chapter I will explore, through an analysis of failed attempts to 

influence policy, why civil society was not more successful in shaping the contours of the 

Domestic Violence Act  (DVA) (no. 118 of 1998). 

 My main argument in this chapter, as in this dissertation, is that civil society’s 

ability to use institutions as avenues for input rested on effectively leveraging civil 

society's position and influence, something that groups were unable to do in 1998.  

Despite consultation, input received from civil society did not translate into the victim-
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centered domestic violence bill envisaged by civil society.  This case study of the 

Domestic Violence Act (DVA) (no. 118 of 1998) revealed veto points in the process that 

limited civil society ability to make demands requiring government obligations.  Even in 

1998, before the near complete consolidation of power by the ANC in the 1999 election, 

civil society could not leverage the ANC.  Without adequate leverage in the electoral 

process, civil society could not hold government to account when the ANC opted for 

policies that did not reflect the recommendations of civil society.  South African 

women’s groups were extensively mobilized around issues of gender violence.  These 

women’s groups channeled their mobilization into formal submissions processes within 

seemingly consultative government institutions ranging from the SALRC (South African 

Law Reform Commission) to the Portfolio Committee on Justice and Constitutional 

Development.   However, the powers of the ANC rendered moot the mobilization and 

consultation by civil society. 

 The process of consultation proceeded differently in the case of the Domestic 

Violence Act (DVA) (no. 118 of 1998) in that the process at the SALRC was not finished 

when Parliament passed legislation on domestic violence.  While the SALRC eventually 

drafted a final report, it was issued after the legislation passed.  This legislation case 

study is unique in what it revealed about civil society’s direct advocacy at Parliament on 

issues not fully vetted by the SALRC.  The absence of significant contributions by the 

national gender machinery further inhibited civil society’s ability to make effective use of 

these institutions.  The main lesson gleaned from the passage of the Domestic Violence 

Act (DVA) (no. 118 of 1998) remains that, given the dominance of the ANC, the mere 
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presence of institutions and the mobilization of groups do not guarantee success for 

groups. 

 
Background on Domestic Violence in South Africa 
 
History of Domestic Violence and the Prevention of Family Violence Act of 1993 

Domestic violence moved to the foreground of gender issues as early as the 1970s and 

1980s.  Domestic violence and violence against women more broadly were viewed by 

some as both a result of the times and as an inevitable feature of South Africa under the 

apartheid regime.  Some activists I interviewed commented that the apartheid regime 

shaped not only race relations but also gender relations.  The militarized and patriarchal 

state entrenched notions of the public and private and ‘appropriate’ gender relations.  

Waylen comments that during apartheid: 

. . . there were no effective laws against domestic violence.  Apartheid policies were justified by a 
right-wing white supremacist ideology that emphasised the necessity of separate development for 
different races.  Within it, was a conservative vision of gender relations that saw white women 
primarily as mothers within traditional families (but divided black women and their children). 
 

In the early 1990s, then, the transition from apartheid and the rehabilitation of the 

National Party’s (NP) image included more than reforming race policy.  International 

events on gender coincided with changes domestically as the regime sought out areas to 

improve its image.  This made gender violence a useful issue for the NP to take up.  The 

early 1990s, with the apartheid regime largely still in place, saw significant international 

mobilization on women’s issues in the lead up to the Fourth World Conference on 

Women held in Beijing in 1995.  This heightened focus on women’s issues meant the 

National Party attempted to leverage gender issues to garner positive attention both 

domestically and internationally. 
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 While it is impossible to know the exact motivation for the pursuit of legislation 

in the early 1990s, it was true that prior to 1993, there was no legislation in place to 

address the problem of domestic violence.  In 1992, the then Minister for Justice, Kobie 

Coetzee, appointed Sheila Camerer, a National Party MP, to investigate the plight of 

women experiencing domestic violence (Meintjes 148).  This was part of a larger project 

of stripping discriminatory provisions from existing legislation in preparation for the new 

democratic dispensation (Camerer interview).  As Sheila Camerer explained when I 

interviewed her, based on feedback she received from women’s groups, the need for 

domestic violence legislation was an important priority to provide relief for victims.  The 

result of Camerer’s recommendation and women’s groups’ mobilization was the 

Prevention of Family Violence Act of 1993.  Among other provisions this Act first 

introduced the idea of an “interdict” into the South African legal system.  This innovation 

provided a mechanism through which women could apply to a magistrate for an order to 

keep the accused abuser away from the alleged victim. 

 At the time, the Prevention of Family Violence Act of 1993 was lauded as a step 

in the right direction.  But it quickly was criticized from multiple directions.  Some critics 

alleged that the Act violated accused perpetrators’ rights.  In fact, ironically, the original 

complaint regarding the 1993 Act that prompted action from the SALRC stemmed from a 

demand to do away with interdict orders to protect alleged perpetrator’s rights (SALRC 

Issue Paper).  Even proponents of the 1993 legislation realized that it was not without 

flaws in its efforts to protect women.  Camerer herself remarked that while it was unusual 

to amend legislation only five years after it was originally passed, the interdict process 

was so widely used after it was instituted that quickly they became aware where its 
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defects lay (interview with author).  These criticisms of the 1993 Act prompted call for 

new legislation or a study of existing legislation. 

 

Background of the Domestic Violence Act (DVA) (no. 118 of 1998) 

In February 1996, in the midst of the transition to the new democratic dispensation, the 

South African Law Commission (SALC, later renamed the SALRC) established a project 

committee comprising a number of feminist lawyers and experts in the area of domestic 

violence to review the legislation (Meintjes).  The SALRC noted in its first report that: 

The Commission received a request for the inclusion in its programme of an investigation 
concerning the Prevention of Family Violence Act 133 of 1993 from Attorneys: Pincus Matz, 
Marquard and Hugo-Hamman.  According to them the Act represents a radical and, in their view, 
an unjustified departure from the audi alteram partem principle.  They are of the opinion that this 
principle is a fundamental principle of our law and one which cannot and should not be abandoned 
under any circumstances.  At the most, particular circumstances may justify a temporary 
suspension of the principle.  It is for this reason that the Supreme Court has traditionally insisted 
that applicants make out a proper case for urgency and explain to the Court why such order should 
be granted without any notice to the other side.  They argue that the Act is in need of urgent 
revision and suggest that magistrates should not grant such orders to applicants unless it is evident 
that it is justified in the circumstances.  Where interdicts are granted ex parte, they should be 
interim interdicts as normally provided for.  Where conflicts of fact arise, magistrates should be 
granted a discretion and should be encouraged to act as mediators (SALRC, Issue Paper). 

 

The investigation by the SALRC propelled efforts forward to revise the 1993 Act.  While 

the SALRC’s investigation ultimately was truncated by the proposal of legislation to 

Parliament by the Ministry of Justice, the SALRC efforts brought to the foreground the 

need for additional state interventions in the area of domestic violence.  Normally 

SALRC reports shape the version of the draft legislation considered by Parliament 

because a SALRC Final Report typically accompanies a draft version of legislation.  In 

the case of the Domestic Violence Act (DVA) (no. 118 of 1998), the process proceeded 

differently for a variety of reasons noted by the SALRC in its final report: 



 129

Due to Parliamentary time constraints, a draft Domestic Violence Bill emanating from the Project 
Committee was introduced in Parliament by the Minister of Justice prior to finalisation of the 
Commission’s report. The Domestic Violence Act 116 of 1998 largely corresponds to the Bill 
drafted by the Project Committee, but it also contains provisions advanced by the Commission and 
developed by the Justice Portfolio Committee with the assistance of the Commission’s researcher 
and the Department of Justice. On 27 November 1998 the Commission decided that a report 
should not be published for the following reasons: 
* The main aim of a report was to initiate legislation. 
* Because legislation had already been enacted, the costs of publishing a report could not 
be justified (SALRC Research Paper on Domestic Violence, iii). 

 

As I will explore, the impact of this truncated debate was felt on throughout the 

legislative process.  In several cases, civil society and other interested actors did not 

initially voice opinions at the SALRC.  Instead, the issues were taken up only at the 

parliamentary committee level.  This revealed something unique about the development 

of the legislation. 

 

Extensive Mobilization, Limited Success 

Successes 

Despite substantial mobilization around the issue of domestic violence, the Domestic 

Violence Act (DVA) (no. 118 of 1998) did not reflect many of the provisions outlined by 

civil society groups in their submissions to SALRC or to Parliament.  However, the bill 

did contain a few successes for those groups.  The expanded definition of ‘domestic’ in 

the legislation was an example of successful infiltration of the legislation by women’s 

groups.  Additionally, some claim that the mere presence of legislation was a success for 

these groups. 
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Definition of ‘Domestic’.  Throughout the legislative process, civil society and 

government focused extensively on defining the terms of the legislation.  The Prevention 

of Family Violence Act of 1993 limited standing to pursue an interdict order to 

individuals in a traditional marriage.  That legislation provided that “any party to a 

marriage or any other party who has a material interest in the matter on behalf of the 

applicant may apply to a judge or magistrate in chambers for an interdict against the other 

party to the marriage” (SALRC Issue Paper Two).  The SALRC interpreted this language 

to include state-sanctioned marriages, customary marriages and so-called common law 

marriages20 (SALRC Issue Paper Two).  However, this definition excluded non-

traditional relationships and same gender relationships. 

 In the initial submissions to the SALRC, civil society supported an expanded 

definition of ‘domestic’.  Fifteen civil society and five government actors were cited in 

support of broadening the definition to include a variety of domestic configurations.  

Human Rights Watch summed up the perspective of these actors, when they argued that 

“the term ‘family’ must be given a broad interpretation to include all of those comprising 

the family as understood in the society of the state party concerned.  Within South 

African society the notion of family goes beyond immediate parties to a marriage” 

(SALRC Discussion Paper 70, Part One).  This discussion highlighted the general 

demand amongst civil society groups that a variety of familial relationships and domestic 

configurations should be recognized for the purposes of filing for an interdict order.   

                                                 
20 Common law marriages refer to living arrangements in which a man and woman live together, 
presenting themselves as husband and wife, without a state issues marriage license or customary marriage 
ceremony.   
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 Four actors opposed the expanded definition generally for reasons of efficiency or 

morality.   Surprisingly, during the SALRC process, there was little discussion regarding 

whether ‘domestic’ implied only a heterosexual relationship or whether homosexual 

relationships were also included in this broadened version of ‘domestic’.21  Only one 

civil society actor opposed the inclusion of homosexual relationships by arguing that this 

recognized the legality of these relationships.  This actor was the conservative ACDP 

(African Christian Democratic Party), a small party in Parliament (SALRC Discussion 

Paper 70).  Later the IFP (Inkatha Freedom Party) also took a stance against this 

provision on the floor of the parliament (Hansard, November 2 1998 7190).  Three 

magistrates, coded as government actors, also opposed the inclusion of homosexual 

relationships.  This was particularly striking because the Constitution includes anti-

discrimination clauses that explicitly prohibit discrimination on the grounds of sexual 

orientation.   

 As the legislative process moved from the Ministry to the Portfolio Committee for 

Justice and Constitutional Development, civil society made submissions to the committee 

                                                 
21 Recently, the Constitutional Court of South Africa ruled that: 

 . . . same-sex marriages enjoyed the same legal status as those between men and women, 
effectively making the nation one of just five that have removed legal barriers to gay and lesbian 
unions.  But the court stayed its ruling for a year to give Parliament time to amend a 1961 
marriage law to reflect its decision. Should the legislature balk, the court said, the law will be 
automatically changed to make it conform with the ruling. . . But the Constitutional Court said the 
refusal to give legal status to gay marriages, though grounded in common law, violated the 
Constitution's guarantee of equal rights. The justices said marriage laws must be amended to 
include the words "or spouse" alongside provisions that now refer to "husbands" and "wives."  The 
decision was essentially unanimous, with one of the court's 12 judges arguing that the ruling 
should take effect immediately rather than being stayed (New York Times).  

This ruling makes South Africa one of only five countries which recognize same-sex marriage.  It also 
impacts the on-going debate on the rights afforded to gay couples.  Had the Domestic Violence Act 1998 
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in advance of public hearings held August 18, 1998.  In written submissions, eight civil 

society groups commented on the need for expanded definitions of ‘domestic’ (Summary 

of Submissions on [B75-98]).  Of those eight, two groups later presented ‘prepared 

statements’ as part of their oral submissions to the committee in which they also 

advocated for broadening the definition.  None of the groups present for hearings argued 

actively against the expansion of the term ‘domestic’.  The Portfolio Committee for 

Justice and Constitutional Development accepted the broadened definition of ‘domestic’ 

throughout the process.   In eleven days of hearings from July 22, 1998 through October 

30, 1998, the issue of defining ‘domestic’ was not a focal point.  The broad definition, 

including the recognition of homosexual relationships, was incorporated throughout the 

various drafts of the legislation.  This was the first of few successes for civil society in 

that these groups achieved their objectives of a broad definition of domestic.  Beginning 

with the SALRC draft through the final version passed, ‘domestic’ included homosexual 

relationships and extended family living in the household.   

 Legislation reflected civil society’s concern that a marriage between a man and a 

woman was not the only relationship in which domestic violence was possible.  While 

this is a success for civil society, the ANC’s desire to retain its identity as progressive 

meant that civil society demands matched directly with that ANC goal.  In this way, it 

was difficult to attribute exclusively to civil society the inclusion of this provision.  This 

alignment was evidenced by the fact that that parliamentary debate on this issue almost 

exclusively focused on explaining how the legislation reflected the identity or 

                                                                                                                                                 
not accounted for same gender relationships, it is likely that it would have been overturned by the 
Constitutional Court in much the same way marriage laws have been altered.   
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commitments of the ANC to gender equality.  During the floor debate, few MP speeches 

opposed the legislation on this issue.  Many of the speeches centered on the need for 

South Africa to address domestic violence or meet obligations to international treaties.  

On the date set aside for the parliamentary debate on the Domestic Violence Act bill, the 

Parliament also considered the Maintenance Act bill, and Recognition of Customary 

Marriage Act bill.  This bundling of legislation limited the debate time allocated for each 

individual bill.  But the ANC got more ‘bang for its buck’ in terms of publicity on the 

attention the ANC paid to gender related issues.  Despite the focus of floor debate on that 

day, however, it is interesting to note that during the debate on these three seminal pieces 

of legislation, the Speaker of the Parliament had to caution twice the National Assembly 

that there was too much noise during the speeches.  Ironically, both of the speeches 

preceding the warnings were given by ANC members, not opposition party members.  

This contradiction, between the concern by the ANC for gender issues in party statements 

or the legislation and the demeanor of the ANC members during the debate, perhaps 

exemplified the inherent tension within the ANC position on gender. 

 

Existence of Legislation.  One might argue that the fact the legislation passed in 1998, 

regardless of flaws, constituted a success for groups that were intent on reforming 

domestic violence legislation.  However, the mere presence of institutions or legislation 

did not constitute a complete success.  Closer comparison of the legislation and civil 

society’s demands revealed that the ‘success’, as defined by successful infiltration of the 

legislation, often was partial or non-existent.  The nuances of the process revealed that 

rather than including the specifics of what women’s groups wanted, the legislation 
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ignored or altered substantially civil society demands.  The legislation in this way moved 

from a victim-centered piece of legislation to a piece of legislation that encouraged 

magisterial discretion.  This was ironic given that the impetus for the legislation stemmed 

from complaints regarding discretion of police and magistrates.  While the existence of a 

debate and passing some form of legislation might be something, a more nuanced 

analysis of demands and institutions reveals that civil society in this legislative process 

did not make substantial in-roads into the process or legislation.  Consultation alone is 

not enough if women’s groups are to have their views incorporated into legislation.  The 

concrete impact of this reality is felt by women who continue to experience domestic 

violence, a point I will return to later in this chapter.  While no legislation could eliminate 

domestic violence, a victim-centered piece of legislation would ameliorate the impact on 

individuals and move toward addressing domestic violence. 

 

Inconsistent Infiltration of Legislative Processes 

Civil society remained on the periphery of the structures that shaped domestic violence 

legislation.  The absence of several provisions in the legislation important to civil society 

in early drafting highlights that civil society, while included formally in the process, 

lacked the leverage vis-à-vis the ANC to make a substantial imprint on legislation.  These 

provisions included a positive duty on police to inform victims of their rights; 24 hour 

service of interdicts against alleged perpetrators; complainants’ rights and services for 

victims; and defining ‘violence’ for the purpose of justifying an interdict.  Using these 

components as examples, the rest of the chapter will examine why civil society mustered 
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only inconsistent infiltration of legislative processes for the Domestic Violence Act  

(DVA) (no. 118 of 1998).   

 

Role of Institutional Structures and Individuals in Negating Input by Civil Society 

Definition of Violence.  One of the major concerns with the 1993 Act centered on the 

lack of specificity regarding what constituted ‘violence’.  Critics argued that there was 

not adequate attention paid to explicating what situations should justify a magistrate’s 

decision to issue an order under the 1993 Act.  Magistrates often used their own 

discretion as to whether a domestic situation was ‘bad enough’ to warrant an interdict 

order.  Meintjes points out that: 

Magistrates were often ignorant of the Act, and the regulations were not accompanied by clear 
directions to magistrates.  Many magistrates continued to issue peace orders and not interdicts 
(Peace orders ‘bound abusers to keep the peace’, but did not have the same force and authority as 
interdicts, which restrained perpetrators from continuing their abuse on pain of facing arrest.). . . 
Other criticisms were raised of a more legal and technical nature, including the fact that domestic 
violence was not properly defined and needed to be understood in the context of unequal power 
relationships, and of psychological abuse as well (150). 
 

SALRC Issue Paper Two notes that “The Act does not adequately define the grounds 

upon which an interdict should be granted.  A comprehensive definition of family 

violence is suggested which should include physical, mental and sexual abuse” (SALRC 

Issue Paper Two). 

 Submissions responding to initial comments from the SALRC were somewhat 

split on what constituted ‘violence’.  SALRC cited ten civil society groups, two 

individuals, two government actors, and one university actor that argued in slightly 

different ways for the inclusion of psychological and verbal abuse along with physical 
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abuse as grounds for issuing an interdict (SALRC Discussion Paper 70, Part Two).22  

Only one actor, the Justice College, a government funded training facility for magistrates 

in South Africa, contended that “If there is a need for a definition of family violence, then 

the definition must be one of non-inclusiveness.  Magistrates are aware that violence 

includes physical, mental and sexual abuse” (SALRC Discussion Paper 70, Part Two). 

 The recommendations in the SALRC draft legislation, however, did not reflect 

these concerns with verbal or psychological abuse.  While intimidation and threat of 

physical abuse, the language that was included in the draft version, may be construed as 

psychological and verbal abuse23, the draft legislation did not accurately reflect the 

concerns expressed by civil society.  Fifteen actors total indicated a preference for a 

specific definition inclusive of these terms and not contingent on physical violence.  The 

Ministry for Justice and Constitutional Development made changes to the draft during the 

time between the SALRC and committee debate by adding a more exhaustive list of what 

constituted violence.  The wording of the bill touched off some debate amongst civil 

society actors over the inclusion of economic abuse.  Concerns expressed by Cape Law 

Society, who rejected the inclusion, and South African Council of Churches, who 

endorsed the inclusion, ranged from clogging the system to promoting interests of 

                                                 
22 Some of these submissions, totaling seven actors, also included sexual violence as part of the definition.  
As noted elsewhere in this dissertation, the motivation for the inclusion here is a concern with sexual 
violence but a lack of legislation in place to address it.  See chapter on Sexual Offences Bill.   
23 I have grouped actors together on this issue which used different labels to describe emotional, 
psychological, mental abuse.  KZN Network on Violence against Women expressed this preference as 
‘emotional violence’.  Gauteng Regional Network on Violence against Women and POWA labeled this 
psychological abuse.  Cape Law Society, FAMSA, and the Magistrate from Welkom all described this as 
mental abuse.  All of these submissions clearly intend to advocate for a comprehensive definition of 
violence not tied exclusively to physical abuse or threats of physical violence.  One group, National Human 
Rights Trust, does advocate for tying emotional abuse to physical threats arguing that purely emotional 
abuse is difficult to prove (SALRC Discussion Paper 70).   
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women.   By and large, however, the debate was limited because substantial changes to 

the legislation were made only after the public hearings process was completed and the 

committee was holding deliberation hearings.  The exhaustive list in the draft legislation 

explained the absence of substantial debate over the definition of domestic violence 

during deliberations hearings from July 22 to October 30, 1998.   

 However, despite the lack of recorded debate on the issue, the Portfolio 

Committee on Justice and Constitutional Development did make wording changes to 

drafts of the bill.  Between the first reading of the bill in Parliament on July 27, 1998 and 

the Portfolio Committee on Justice and Constitutional Development hearing (considering 

a draft version titled “Fifth Draft of Domestic Violence Bill, September 30 1998), ‘threat 

of physical abuse’ was deleted in favor of simply ‘physical abuse’.  During this same 

period, drafters included the term ‘unreasonable’ as an adjective to the ‘deprivation of 

economic resources’ as part of the definition of economic abuse (Fifth Draft of Domestic 

Violence Bill, September 30, 1998).  There was no evidence in submissions that civil 

society advocated for these qualifiers or alterations.  Rather, the evidence pointed to De 

Lange as the author of the changes.  His understandings of ‘violence’ from his own 

reading of law and personal perspective created changes.  This language reintroduced 

discretion into the interdict process by placing the burden of proof on the complainant 

with regard to what is unreasonable or not.  In this way, the committee chair and law 

advisors to the committee exerted substantial influence over the final draft of the bill 

without public debate or consideration of previous submissions.  
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Violence as Pattern or Single Event.  Another component to the definition of domestic 

violence was whether ‘violence’ or ‘abuse’ indicated a ‘pattern of behavior’ or whether a 

‘single event’ or incident provided justification for an interdict.  The 1993 Act did not 

speak to whether a magistrate could or could not issue an interdict for a single act of 

violence or abuse.  The debate surrounding this issue followed a different pattern than 

other issues in the legislation.  Civil society was silent in their submissions to the SALRC 

but the issue became a much larger controversy in the Portfolio Committee on Justice and 

Constitutional Development.  This issue, then, provided unique insight into the ability of 

civil society to penetrate the debate at the Committee level without the previous 

foundation of advocacy at the SALRC. 

 The impetus for the inclusion in the SALRC draft came from international 

sources, not from civil society directly.  In its second report the SALRC raised the issue 

three times by discussing international law or other countries’ legal precedent to justify 

its recommendation defining domestic violence as both a single event and a pattern of 

behavior.  The second report also pointed out that Alberta, Canada and New Zealand 

allowed for consideration of single events in determining whether or not an interdict 

order was justified (SALRC Discussion Paper).  As a result of this international 

precedent, not a demand by civil society, the SALRC incorporated a clause in its 

recommendations and its draft version of the bill.  The SALRC draft version of the bill 

section read: 

For the purposes of subsection (1)(iv) – 
(a) a single act may amount to domestic violence; or 
(b) a number of acts that form part of a pattern of behaviour may amount to domestic violence, 
even though some or all of those acts, when viewed in isolation, may appear to be minor  or trivial 
(SALRC Draft Bill). 
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Despite the handful of times the SALRC raised the issue for comment in its reports 

soliciting comment, civil society was silent on the issue.  Even in the final report 

generated after the Act’s passage, only two civil society organizations and three 

government actors referenced the pattern versus single event issue in their submissions.  

One government actor, the Magistrate of Paarl, argued that the clause is unnecessary 

(SALRC Research Paper on Domestic Violence 118).  The other actors endorsed the 

clause without additional comment on the wording.  The lack of discussion by civil 

society at the SARLC stems from the lack of opportunity in truncated debate but also 

from a lack of awareness of the importance later in the legislative process. 

 Despite the lack of comment at the SALRC, the issue did figure somewhat 

prominently in later stages of debate over the bill.  This was particularly unusual because 

in other instances, issues involved later in the debate were a part of civil society’s 

advocacy at the SALRC stage.  While the SALRC draft version of the bill contained 

multiple issues that were stripped later from versions or never discussed at the Portfolio 

Committee on Justice and Constitutional Development, the reverse was true only in this 

instance.  In other words, this was the only case where an omitted or underdeveloped 

issue became an important component of the Portfolio Committee debate.  Additionally, 

some of the same actors silent at the SALRC engaged in advocacy on this issue at the 

Committee once the recommendation was stripped from the draft version. 

 In several sections, including the definition of emotional, verbal and 

psychological abuse, the term ‘repeated’ was repeatedly inserted, conveying a sense that 

to ‘qualify’ the actions must be a pattern (Domestic Violence Bill submitted by the 

Ministry of Justice to Parliament on July 27, 1998).  In the Committee’s working draft 
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dated September 15, 1998, the committee even explicitly included the term ‘pattern’ in 

the section on emotional abuse (PMG “Working Draft September 15, 1998”).  In 

response to these changes, groups such as GAP (Gender Advocacy Programme) and 

Rape Crisis/Community Law Centre/Institute of Criminology Joint Submission provided 

written submissions regarding whether single events constituted domestic violence, 

arguing explicitly for relief after only a single event or incident (Summary of 

Submissions on [B75-98).  In preparation for the oral hearings, the SAHRC (South 

African Human Rights Commission), Women’s Legal Centre and GAP advocated similar 

wording.24  At the August hearings, the presenter from GAP said that “the Bill was a 

progressive document” but she added that “a single act of violence should be considered 

domestic violence” (PMG “Minutes September 10, 1998”).  As noted before, other 

controversies in committee debate were also controversies at the SALRC.  This issue was 

an interesting exception to this pattern.  On August 17 and 18, 1998 as well as in the 

hearings on September 10, 1998 the pattern versus single event issue was given 

substantial attention in the hearings even though it was not a substantial issue at the 

SALRC. 

 This debate highlighted a pattern that emerged with regard to the Act, namely that 

while civil society can claim some successes in achieving their goals, the success often 

was qualified.  In this case, there was apparent agreement amongst the committee during 

                                                 
24 It should be noted that the PMG minutes for August 17 stop before the end of the hearings, with an 
indication that the rest of the hearing was “not minuted”.  This prevents full assessment of the oral 
submissions which may have been provided by groups.  However, the listed groups who made submissions 
also provided written foundations for their oral submissions, as noted.  As a result, although the analysis 
loses some richness provided by examining the interaction between the committee and presenters, the 
groups’ advocacy was adequately captured by the written statements provided in advance of the oral 
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deliberation hearings that single events or incidents constituted domestic violence.  Single 

individuals involved in the process undercut the consultative process, however.  De 

Lange’s unwillingness to include explicit language that would guide magistrates to also 

reach this conclusion (that single event was enough to justify the order) tempered civil 

society’s success.  The committee chair exerted substantial control that negated the input 

given by civil society on this issue.  Given that the other members of the committee from 

parties other than the ANC could not or did not leverage their position as MPs, the 

provisions remained as written.  It was certainly possible that the other representatives 

from political parties concurred with De Lange and therefore did not contravene his 

perspective.  However, evidence from other aspects of the debate added to the impression 

that De Lange exerted control over the process in a way that brooked no differences.  In 

this instance, De Lange argued, in a somewhat convoluted manner, that there was no 

need for explicit inclusion of single events because those events were included in the very 

definition of physical violence.  In other words, a single event of physical violence still 

constituted physical violence.  He did not articulate that he primarily had in mind that 

single physical assault defined violence.  At hearings, De Lange “argued against this 

point” contending “that single acts of violence should be highlighted as equally serious 

cases of domestic violence as repeated ones.  According to the chairperson, single acts of 

violence are included even if this is not specified in the definition” (PMG “Minutes 

September 10, 1998”).  The draft version that emerged from the committee did not 

explicitly include direction to magistrates that single acts could justify an interdict.  In 

                                                                                                                                                 
presentation.  In some cases, the minutes note that the presenters merely followed or explained their written 
submissions given to the committee.   
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this way, the advocacy by civil society was undercut by De Lange’s own view of 

violence.  This reflected De Lange’s concern with the definition of violence as more than 

physical.  However, civil society viewed the interdict as applying to more than a single 

event of violence. 

 Despite the argument attributed to De Lange above that seemed to allow for 

single events, the committee did not endorse wholly the notion that single acts ‘count’ for 

all forms of ‘violence’.  In other aspects of types of violence, the committee added 

language indicative of a pattern.  For example, with regard to emotional or mental abuse, 

the definition in the Act includes the term ‘repeated’.  During discussions on this issue on 

September 10, De Lange refused a suggestion posited to add in ‘pattern’ to this section.  

He contended that “all sub-points of the definition state that the acts of violence must be 

‘repeated’” (PMG “Minutes September 10, 1998”).  With regard to the section on 

harassment, during October 23 hearings De Lange proposed that “the word “repeatedly” 

be inserted in subsection a [of Section 1 xii] as is the case with subsection b and c, 

because of the fact that the introductory phrase refers to a pattern of conduct that has the 

underlying idea of repetitiveness” (PMG “Minutes September 10, 1998”).  De Lange did 

not posit an explanation for why physical violence (as contemplated in the definition of 

domestic violence) implied single acts while the other types of violence (per the Bill’s 

definitions) required an explicitly higher standard to justify an interdict.  De Lange 

seemed to use the definition as proxy to assess the degree or severity of the abuse.  In 

other words, a single incident of physical violence justified the fear that would prompt 

the issuance of an interdict.  However, according to this logic, a single incident of 

emotional abuse would not be substantial enough to justify the state’s intervention in the 
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form of an interdict.  This was interesting logic.  However, De Lange never fully 

explicated on the record the assessment he was doing of the severity of mental versus 

physical abuse when he advocated that patterns were required for emotional abuse or 

harassment.  A comparison of the final bill versus the draft bills provides evidence for 

this point.  The Bill presented for the second reading in Parliament and the Act as passed 

retained the exclusion of direction on single acts and the inclusion of “pattern” and 

“repeatedly”/”repeated” when describing emotional abuse and harassment.  Civil society 

on this issue could not garner support for the inclusion of the direction for magistrates. 

 

Role of ‘Obligation Avoidance’ in Mitigating Role of Civil Society 

Women’s groups throughout the legislative process made demands for an increase in 

government duties in domestic violence cases.  Throughout the legislative process, 

conscious decisions were made to strip the legislation of provisions which increased the 

role of government or obligated government.  In the case of the Domestic Violence Act 

(DVA) (no. 118 of 1998), the government’s “obligation avoidance” came through the 

introduction of discretion into the process.  While it is certainly fair to argue that 

discretion was required given the nature of domestic violence, the pattern that developed 

over the course of the legislation process pointed to something more than the nature of 

domestic violence.  Rather, discretion was introduced in areas where the crux of criticism 

of the 1993 Act was the problem of magisterial discretion.  Near unanimous consensus 

existed amongst actors for an after hours application process for interim interdicts.  

However, the legislation provided discretion in any individual case as to whether or not 

after hours application was necessary.  In other instances, civil society argued that 
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required police procedures ensured that complainants and respondents would be informed 

of their rights.  Serving interdict orders was an issue under the 1993 Act.  Advocates 

argued for clarity in the law regarding who should service documents and importantly 

who should pay for serving orders.  In keeping with their goal to improve services for 

victims, groups demanded throughout the process that money be allocated for treatment, 

both medical and counselling.  While there was an emergency monetary relief provision 

put in place in the final bill, there was no component that required government action. 

 

After Hours Access to Interdicts.  Much of the concern over the 1993 Act centered on 

accessibility to the system for complainants.  One important aspect of accessibility was 

court hours.  In the 1993 Act no provision was made for after-hours access for 

complainants.  The SALRC cited the omission in its analysis of the 1993 Act and 

recommended that, “Regulations under the Act should make clear provisions for the 

procedure to be followed after hours since a 24-hour service is not available to 

applicants” (SALRC Issue Paper Two).  In a second report, the SALRC cited six civil 

society organizations as commenting on provision of services after normal court hours.  

Additional submissions including one civil society group and one government actor 

contended the matter of 24 hour access should be dealt with through Ministry regulations, 

not directly through provisions in the legislation.  The remaining submissions argued for 

an explicit provision in the legislation requiring 24 hour access for interdicts. 

In the SALRC draft bill, there was no mention of how to apply for an order outside of 

normal court hours, despite the extensive advocacy by civil society.  Instead the SALRC 

left the issue for regulations by the SAPS (South African Police Service) and courts.  The 
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SALRC final report issued after the legislation passed highlighted that civil society at 

least wanted to have regulations.  This highlighted that even on some issues at the 

SALRC, civil society’s ability to influence the legislation was limited, despite the call on 

civil society to provide input on the issue.   However, civil society was successful in that 

the draft bill introduced for first reading in Parliament did include a provision that “the 

applicant referred to in subsection (1) may be brought outside ordinary courts hours or on 

a day which is not an ordinary court day” (Draft Bill dated July 27 1998).  In this way 

civil society successfully penetrated the debate at that stage by influencing the Ministry 

to add provisions. 

 In the written submissions to the Portfolio Committee on Justice and 

Constitutional Development, three civil society groups supported the inclusion of 

provisions for after-hours applications.  However, these groups expressed concerns that 

the wording of the legislation did not clarify how victims would go about access services 

after hours (Summary of Submissions on [B75-98]).  Two additional groups discussed 

the issue in their prepared statements but did not reference the issue in their oral 

presentations as recorded by the PMG.  This may reflect the prioritization of other issues 

over the after hours provision.  One could argue that civil society de-prioritized after 

hours access.  Given the limited time for testimony before the committee, written 

submissions illustrated civil society did desire after hours access.   

 The issue also highlighted that the committee had extensive control over the final 

contours of the legislation.  In the Working Draft, dated September 15 1998, the 

Committee added the phrase “If the court is satisfied that imminent harm to the applicant 

exists. . .” to the Section 4 (6) of the Ministry draft.  The inclusion of ‘imminent harm’ 
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touched off controversy amongst the committee members in other contexts, but not in the 

context of the 24 hour access.  For example, on September 10 1998, the committee 

discussed the issue: 

Furthermore the chairperson asserted that the court in 5(2) should not be allowed to refuse an ex 
parte application if it is satisfied that the act of domestic violence is coupled with harm which is 
imminent.  It was said that the imminent harm test is a test used in USA jurisdiction and that there 
is no plausible reason which prohibits its use by RSA jurisdictions (PMG “Minutes September 10, 
1998”). 

 
With minor changes to the ordering of the clause throughout the remaining Committee 

drafts, the Committee retained this ‘imminent harm’ phrase.  The inclusion of imminent 

harm negated previous civil society input.  Civil society argued that in all cases, 

regardless of time of day, the interdict process should be accessible to complainants.  The 

introduction of ‘imminent harm’ meant that in order to justify the access, a complainant 

must provide evidence that there was in fact imminent harm.  This creates 

implementation issues when one considers that to provide evidence of imminent harm a 

complainant must first access the courts—after hours. 

 The final version of the bill passed by Parliament changed the wording, replacing 

imminent harm with undue hardship.  The Act read: “The application referred to in 

subsection (1) may be brought outside ordinary court hours or on a day which is not an 

ordinary court day, if the court is satisfied that the complainant may suffer undue 

hardship if the application is not dealt with immediately” (Domestic Violence Act  

(DVA) (no. 118 of 1998)). There was no record of the genesis of this change.  In other 

aspects of the Act, the term ‘imminent harm’ was retained. The altered wording added 

perhaps even more discretion for the courts and magistrates by introducing language that 

was even more nebulous than ‘imminent harm’.  Furthermore, the altered wording did not 
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provide the direction regarding how women access services after hours as requested by 

civil society. 

 

Duty to Inform.  Under the 1993 Act, women often were unaware of the interdict order 

process.  Civil society proposed a provision requiring a positive duty on the South 

African Police Service (SAPS) on the scene of a domestic dispute to inform alleged 

victims of their rights to an interdict.  These proposals had three components to them:  

specify the content SAPS was required to tell victims; provide for written information in 

multiple languages; impose penalties on SAPS members who did not comply with 

specified duties.  In each of these cases, the positive duty on the SAPS translated directly 

into increased obligations on the state both in terms of monitoring the SAPS and training 

police.  The final version that was passed did include a provision requiring SAPS to say 

something but did not adopt the aforementioned provisions.  As noted previously, 

perhaps if the debate at the SALRC had continued in a traditional way, with a complete 

report preceding the legislation, the issues would have been vetted more fully at the 

SALRC.  Instead few groups commented.  Most that did offer comments argued for 

consultation with SAPS or training. 

 The draft version from the Ministry of Justice and Constitutional Development 

included the exact wording SAPS officers were required to read “at the scene of an 

incident of domestic violence, or when the incident of domestic violence is reported” 

(Draft Bill, July 27 1998).    The section that outlined wording generated substantial 

debate.  Nine civil society organizations allocated some space in their written 

submissions and in their prepared statement to SAPS positive duty to inform of rights.  
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The submissions centered on several issues including how the information should be 

provided to victims.  Some groups dealt with outlining what should be said.  Rape Crisis 

Joint Submission, in its written submission, advocated for retaining the somewhat 

awkward specification of what should be said even if it was unusual in South African 

law, contending the nature of the police’s discretion required the state to specify exact 

wording (Rape Crisis, et al “Submission to Portfolio Committee”).  Two groups 

supported the provision in the Ministry’s draft version which imposed criminal penalties 

for SAPS members who failed to discharge their duty.  Three groups, Tshwaranang, Rape 

Crisis Joint Submission and Women and Human Rights Project, argued that the 

legislation should impose a duty to assist complainants.  In the final version of the bill, 

the failure to discharge the positive duty to inform was not criminalized although 

penalties were included related to other sections of the bill.  This highlighted that civil 

society was extensively mobilized around the issue of positive duty to inform.  However, 

the final version of the bill did not include these provisions. 

 The Portfolio Committee on Justice and Constitutional Development took up the 

issue of the positive duty to inform on only one occasion:  the September 10, 1998 

hearings.  I have included this extended transcript in part because the PMG provided 

minutes that are unusual in their thoroughness.  By tracking the debate verbatim, the 

selection provided atypical insights into the interactions between De Lange and the rest 

of the committee.  The demeanor of other MPs from the ANC and from other parties 

illustrated the problem civil society had in using those parties as allies to infiltrate the 

policymaking process.  Additionally, the selection reflected De Lange’s view a pamphlet 

would suffice to inform complainants, a view contrary to civil society’s input: 
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Duty to inform victim and applicant of rights, the committee only had time to discuss this issue on 
the basis of the amendment proposal made by the Law Commission, not taking the other 
submissions into account. The debate took the following shape: 
De Lange:  'Policemen are not the best equipped to give this information. Therefore, a brochure to 
hand over to the victims would help them. So, what is the purpose with the long quotation in (1)(a) 
on what police officers could tell victims?' 
 
Ms D Jana (ANC):  'The quotation should be reduced and made less formal so that it easily can be 
handed over to victims'. 
 
Ms M Dyani (PAC): 'But it is unrealistic to aim at conscientising each and every police officer. 
They must be committed themselves. The pamphlet they give must anyway be translated into all 
eleven languages'. 
 
Mr A Nel: 'As well, the obligations of the police should be more clearly worded'. 
 
Mr R Groenewald: 'The language problem the police will face in talking with victims must be 
addressed'. 
 
Jana: 'Even if implementation will be a huge problem, due to the character of the police, to 
language barriers and to illiteracy, still this section on information to victims is too crucial to be 
skipped. Anyway, we work on a long-term basis'. 
 
De Lange. 'Hence, let this section of the Bill be altered so that it will (1) clearly spell out and 
reinforce the duties of the police, in order to get real assistance on the scene, (2) outline how 
information is to be communicated and spread, based on what is doable on that scene.' 
 
Nel: 'What should the police do, then, if they arrive at the scene without the pamphlet?' 
 
De Lange: 'Still, the brochure must be produced, since it is more realistic than providing the 
necessary language skills to all police officers,' 
 
Nel: 'Still, the pamphlet may become an easy excuse for not talking with the people concerned.' 
 
De Lange: 'Thus, let's add that (3) a pamphlet to be handed over to the victim on her/his rights are 
to be produced in all 11 languages'. 
 
Dyani: 'The clause will then be watered down. The police MUST convey the information verbally 
as well!' 
 
De Lange: 'What the police say on the scene where the situation is dramatic, is not so important as 
their information may be ignored anyway. More important is to give the police the duty to provide 
assistance and information. As well, in (3), the pamphlet to be used by the police must be tabled in 
parliament before being put to use.' 
 
Mr P Madikizela (ANC): 'Talking to the people concerned is more important than giving them a 
piece of paper'. 
 
De Lange: 'But how do we provide for that ideal given the capacities of the police to give proper 
explanations to people in such situations? The only possible solution is to require the police at 
least to provide people with written information, and as far as possible to explain orally as well'. 
 
Madikizela: 'Still, training of the police is necessary'. 
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De Lange: Ok, let's add: 'central to implementation is that the police will need thorough training, 
and that within six months the SAPS provide the committee with a report on steps taken in this 
regard' ' (PMG Minutes of Hearings of Portfolio Committee for Justice, September 10, 1998, 
online). 
 

 

Despite De Lange’s insistence on providing guidance, he still ensured that the SAPS 

retained authority to train police officers.  In this instance, his insistence both ran contrary 

to civil society and even to members of his own party on the Committee.   

 While in other countries, such as the United States, committee chairs dominate 

deliberation, the South Africa case means no accountability mechanism existed that 

balanced De Lange’s decision.  Neither his fellow ANC MPs nor opposition MPs could 

challenge his decision without consequences.  De Lange’s allegiance to ANC party aims 

super-ceded the input of civil society and committee members.  De Lange obtained the 

chair through party loyalty.  De Lange simply acted in line with the ANC’s desire to limit 

obligations created by the legislation.  The evolution of drafts over time showed singular 

influence of DeLange.  Throughout drafts on this issue, of duty to inform, the committee 

adopted provisions to increase obligations without imposing accountability.  By the 

October 26, 1998 in the Eighth Draft, the committee excluded the specification of the 

information that must be conveyed.  Although there were hearings on the days 

surrounding these drafts, no mention was made of how these options were chosen.  The 

final version of the draft retained the wording finalized in the Eighth Draft.  While behind 

the scenes negotiations could have occurred, it was clear from public record that De 

Lange favored the provisions that were eventually added, lending credence to the claim 

that he had an important role in the final outcome.  DeLange’s position, both on the issue 

and on the committee, superseded provisions advocated by civil society. 
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Service of Orders.  Under the 1993 Act, the complainant was responsible for paying a 

sheriff to deliver an interdict issued by a magistrate.  In keeping with making the process 

more victim friendly, civil society spent substantial time advocating for government 

funded serving of interdicts.  At the SALRC, submissions that discussed who should 

service documents generally concluded that the service should be done and paid for by 

the SAPS.  Five civil society organizations, three individuals, and three government 

actors supported a provision that the service be done by SAPS.  However, the SAPS 

itself, specifically the National Crime Investigation Service, opposed such a provision on 

the ground it was “purely a matter of civil litigation which should not form part of the 

police’s functions” (SALRC Discussion Paper 70, Part One).  This submission was 

particularly striking given the discretion afforded the SAPS and magistrates in other areas 

of the Act.  Discretion provided to entities that still required sensitizing compromised the 

overall effectiveness of the legislation.  However, the final version of the bill did not 

require the provision of additional training to the SAPS.  The Project Committee 

recommended that the state bear the cost of service of the interdicts, citing the 

Constitution’s requirement for protecting the dignity of individuals.  Submissions 

outlined in the final report, published after passage of the act, agreed that the state should 

bear the cost of service, although three actors argued for versions of means testing 

(SALRC Research Paper on Domestic Violence). 

 A survey of drafts over the Portfolio Committee on Justice and Constitutional 

Development process revealed an interesting pattern.  Initially, drafters added a section 

(Section 8) titled “Service of Documents” in which the draft specified that the clerk of the 

court, sheriff or peace officer should serve document at the state’s expense (Draft dated 
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July 27 1998).  In all of the hearings from July to October, scant discussion was recorded 

on the service of documents.  Despite this scant discussion, some changes did emerge 

over time that ran contrary to civil society input.  The most substantial early changes 

came in the Fifth Draft dated September 30, 1998.  This draft reordered and deleted the 

provision which held that the interim order had no force until it was served.  The 

remaining changes simply clarified and revised wording for the servicing of documents.  

Significantly the provision requiring the state to bear costs remained in place at that 

point.  These provisions remained the same through the Seventh and Eighth drafts of the 

legislation. 

 However, on October 30, 1998, the PMG Minutes recorded that the Committee 

changed the wording and eliminated the state responsibility to pay for service.  In the 

final draft dated October 30 1998, the provision was radically altered to read “The 

regulations contemplated in section 19 must make provision for financial assistance by 

the State to a complainant or a respondent who does not have the means to pay the fees of 

any service in terms of this Act” (Final Draft, Portfolio Committee dated October 30 

1998).  The service of orders provision also was altered to include court discretion to 

decide who would serve the order.  This wording was retained in the final version of the 

bill passed by Parliament.  The wording changes occurred outside of the consultative 

processes at the SALRC or Portfolio Committee Hearings.  While it is impossible to 

verify that the provisions were stripped solely to avoid financial obligation of the state, it 

was clear that the changes occurred without civil society input and contrary to the input 

that had been given up to that point.  The removal of the provision, when considered with 

the other examples of obligation avoidance, pointed to the inability of civil society to 
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compel the government to act and to the government’s desire to avoid legislating 

provisions that require the government to provide services. 

 

Treatment for Victims.  Many of the civil society groups involved in the development of 

legislation came from community work with women who were victims of domestic 

violence.  As a result, some of the groups’ demands centered explicitly on resources for 

victims.  Two resource- based demands were the provision of lawyers for victims during 

the interdict process and provision of post-abuse resources such as financial assistance for 

transportation to courts, shelters, counseling, and medical treatment.  In these areas, the 

final version of the legislation most clearly eliminated or avoided the creation of state 

obligations. 

 The 1993 Act did not reference any victim related issues such as treatment.  The 

second report from the SALRC was silent on these issues, although they later became an 

important and consistent demand of civil society actors.  With regard to provision of 

lawyers, the second report did not cast this expressly as a complainant’s issue.  Instead, 

the SALRC contended that: 

There is a feeling that the Act should be more specific about legal representation and allow it at all 
stages of the process. On the other hand, the Act was promulgated to provide speedy and 
inexpensive relief to a party.  The moment legal representation is allowed it is more or less 
incumbent on the other party to obtain such representation which causes costs to escalate.  
Supporters of this latter idea feel that legal representation should be expressly excluded, except as 
regards review and appeal procedures (SALRC Issue Paper Two). 

 
Furthermore, the second report did not contemplate financial assistance for transportation 

to courts, for shelters, for counseling, and for medical treatment.  SALRC reported that 

five civil society organizations supported provision of services for victims.  Four of the 

five specifically highlighted the need for a shelter system.  However, the SALRC did not 
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investigate extensively what this type of system would look like nor did it take up the 

issue of state funding.  Because the SALRC draft version of the bill did not include 

victim services, civil society mobilized around this issue.  SALRC behaved more like 

other parts of the ANC-led government on this issue.  This is confounding because the 

SALRC advocated for increases in government obligations in other areas.  No evidence 

presented itself as to why the SALRC considered it important to endorse the obligation 

avoidance in this case. 

 The bill read at Parliament before consideration by the Portfolio Committee on 

Justice and Constitutional Development did not make reference to financial assistance for 

transportation to courts, shelters, counseling, and medical treatment.  However, drafters 

included a provision that required the respondent to pay “emergency monetary relief” and 

“education expenses where such expenses were incurred as a result of an act of domestic 

violence” (Draft Bill dated July 27 1998).  This inclusion existed despite the fact that no 

group was on record as advocating for a provision requiring the respondent to pay in lieu 

of state funding. 

 As the bill moved to the Portfolio Committee on Justice and Constitutional 

Development, civil society amplified its advocacy on the provision of lawyers and 

financial assistance for transportation to courts, shelters, counseling, and medical 

treatment.   Two civil society groups, in written submissions, argued explicitly that the 

state should provide legal representation for parties involved.  An additional two groups 

argued that the state should make legal aid available to complainants.  Another civil 

society group contended that once informed of the right to have a lawyer, a means test 

should be applied to determine if state assistance was required.  Finally, one group, the 
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Campus Law Clinic, University of Natal specifically held that if children were involved 

those children should receive automatic legal representation (Summary of Submissions 

on [B75-98]).  In prepared statements in advance of hearings, two civil society groups 

and the CGE argued that the state should provide legal representation, given the reality of 

women’s economic vulnerabilities (Women and Human Rights Project, NADEL, and 

CGE Submissions).  The crux of these submissions and others centered on what 

constituted emergency monetary relief and on enforcement of court orders that required 

respondents to pay for this emergency relief.  Five civil society organizations argued in 

prepared statements that the bill should include an expanded definition of emergency 

monetary relief to include treatment, either medical or psychological.  One additional 

group, labelled Women from the Town of Genadendal, called for the inclusion of 

transportation expenses in the definition (Summary of Submissions on [B75-98]).  Two 

civil society and one government actor advocated for the clearly explicated and expanded 

definition of emergency aid to include counselling.  An additional civil society 

organization argued that emergency relief should also specify rent in its definition.   

 One could argue that the mobilization of civil society, while significant, was not 

of singular focus and therefore was not effective.  However, the Committee did not have 

any recorded discussion designed to foster consensus among civil society groups about 

hot to define relief.  Despite these calls from civil society for legal representation, the 

Fifth Version of the Draft Bill, dated September 30, 1998, altered the language, watering 

down the ‘right’ to legal representation which denoted an obligation on the state, to “may 

be represented by a legal representative” (Fifth Draft, dated September 30, 1998).  The 

Fifth Version of the Bill, dated September 30, 1998, responded to calls to clarify the 
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enforcement mechanism for the order to pay.  This provision read “such an order has the 

effect of a civil judgment of a magistrate’s court” (Fifth Version).  The Committee did 

take up the issue of emergency monetary relief but not the issue of lawyers.  On the issue 

of specifying the definition of ‘emergency monetary relief”, the Committee explicitly 

disregarded the input of civil society.  PMG Minutes of the September 10, 1998 hearing 

read: 

After some debate, the proposals for specifying, in the definition, funding for counselling, 
psychiatric assistance and transport costs - made by NICRO, the National Association of 
Democratic Lawyers, Rape Crisis (Cape Town), Women & Human Rights (Community Law 
Centre, UWC), Institute of Criminology (UCT), and SA Human Rights Commission - were not 
taken on board. 
 
Mr De Lange argued that the definition already was clear enough. As well, he pointed to the 
formulation 'includes but is not limited to' in front of some specified uses of monetary relief, 
indication the lack of limitations as to what type of expenses a victim would be able to find refund 
for. According to him, any possibility for emergency monetary relief would anyway depend on the 
decisions made by the magistrate court on the basis of evidence put forward by the victim there. 
The committee endorsed this viewpoint (PMG “Minutes September 10, 1998”). 

 

This wording introduced magisterial discretion into this provision.  Again, it also 

obviated state responsibility for the provision of services for complainants.  Civil 

society’s intent, as noted in the very first SALRC report, was to create a piece of 

legislation that provided services for victims.  Although civil society eventually refocused 

their attention on emergency relief as provided by the alleged perpetrators of the 

violence, the crux of their advocacy remained on providing treatment access to victims.  

Obligation avoidance by the ANC-led government undercut the ability of civil society to 

influence legislation. 
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Epilogue 
 
 Domestic violence remains a substantial problem around the world and in South 

Africa.  The Center for the Study of Violence and Reconciliation summarizes current 

statistics on gender violence in South Africa: 

Close to one in three women experiences violence at the hands of their intimate partners (Jewkes 
et al, 1999). When emotional and economic abuse is included within an understanding of domestic 
violence, this number rises to one in two (ibid). National figures for intimate femicide (men's 
killing of their intimate female partners) suggest that this most lethal form of domestic violence is 
prevalent in South Africa. In 1999, 8.8 per 100 000 of the female population aged 14 years and 
older died at the hands of their partners - the highest rate ever reported in research anywhere in the 
world. 
 

Statistics vary in part because “Domestic violence is not a crime as such, and police 

statistics reflect only reported crimes, such as assault, rape or malicious damage to 

property, etc.” (Dissel and Ngubeni).25  Lisa Vetten, a leading South African scholar and 

domestic violence activist, observes that “Violence against women has been one of the 

most prominent features of post-apartheid South Africa. While estimates of the extent of 

violence vary, the issue has dominated national public debates and galvanized 

community-based activism and NGO intervention” (2).  As these statistics and comments 

indicate, despite previous efforts to legislate against domestic violence and to provide 

judicial relief for victims of domestic violence, South Africa continues to confront 

domestic violence. 

                                                 
25 Statistics often are corrupted by underreporting by victims or problems in definitions of the terms 
‘domestic’ and ‘violence’.  Many studies attempt to correct for these problems by offering conservative 
estimates of the problem.  However, it should be noted that despite any challenges to gathering reliable 
statistics, consensus does exist that South Africa continues to be plagued by domestic violence.  
Additionally, while there are reported cases of male victims of domestic violence, most reported domestic 
violence cases, in South Africa and elsewhere, cite women as victims.  However legislators cognizant of 
the need to provide remedy for male victims as well, made the 1998 Act gender neutral in wording to 
provide options for male victims.   
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 Overall, the lessons learned from the Domestic Violence Act (DVA) (no. 118 of 

1998) demonstrate that the institutions and structures put in place to facilitate 

consultation with civil society were undercut by the dominance of the ANC.  Even when 

the civil society did manage to penetrate the legislation process, success was largely 

based on the intersection between civil society interests and ANC interests on a few 

issues.  The attention to domestic violence generated by the 1995 Beijing Conference and 

South Africa’s ascension to CEDAW was present in the debate surrounding the Domestic 

Violence Act (DVA) (no. 118 of 1998).  The SALRC spent substantial time comparing 

the proposed legislative provisions to international law and to national law from both 

Commonwealth countries and the United States.  In some instances, such as the inclusion 

of verbal abuse in the definition of violence and the effect date for interdicts, other 

nations’ laws clearly influence legislation more than civil society.  This amplified the 

voices of civil society and their demands.  My interviews with various women’s groups 

in 2005 revealed the sense that the international attention paid to gender issues gave 

women’s groups in South Africa more leverage for their agenda.  However, there was a 

limit to the extent that this attention paid.  Parliament passed legislation that addressed 

domestic violence without increasing the obligations on the state. 

 In many ways, the parliamentary debates over the legislation reflected this 

phenomenon.  MPs seized parliamentary debates over domestic violence to cast South 

Africa as a country with a democratic identity and as a country that was on the leading 

edge of progress on gender.  For example, Sheila Camerer said during floor debate “I was 

able to tell an audience of German women last week that we had beaten them to it.  

Germany only introduced such a measure in 1996” (Hansard November 2 1998, 7190).  
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In fact, on the floor debate, three people were recorded making arguments that the 

legislation would enhance the democratic identity or the “gender friendly” identity of 

South Africa.   Additionally, six speakers argued for the adoption of the legislation so 

that South Africa would be consistent with its Constitutional guarantees for human rights 

and dignity (Hansard November 2 1998).  Particularly at the time, just four years after the 

first democratic elections, this helped South Africa to continue to transform its identity 

and rehabilitate its image in a community of democratic nations.  Even before the floor 

debate, the SALRC focused on comparing the proposed law to national and international 

standards on domestic violence.  This strategy of surveying other laws to justify the 

inclusion of provision in the law supports the notion that civil society gained leverage in 

part and on some issues because of the context of the international environment. 

 The reality, however, was that many nuances of civil society demands or input 

was excluded in the interest of limiting government obligations.  Additionally, input was 

vetoed or substantially altered when that input did not match with the goals or ideas of 

the ANC or De Lange specifically.  In Chapter 6, I will analyze a similar pattern that 

emerged in the debate over the Criminal (Sexual Offences) Amendment Bill.  In Chapter 

6 I will explore ways civil society attempted to increase state obligations to treat victims 

of sexual violence.  Despite these attempts, as we shall see, civil society did not make 

substantial impact on the contours of the legislation on sexual offenses. 
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Chapter 6: 
Many Years, Few Gains:  Mobilization Surrounding the Criminal Law 

(Sexual Offences) Amendment Bill  
 

 As was true in the previous chapter on the Domestic Violence Act  (DVA) (no. 

118 of 1998), the debate surrounding the Criminal Law (Sexual Offences) Amendment 

Bill exemplifies the persistent disjuncture between the expectations surrounding and the 

realities of democratic institutions in South Africa.  In this chapter, I will analyze the 

legislative process surrounding the Criminal Law (Sexual Offences) Amendment Bill.  In 

the first section of this chapter, I will explore the historical and contemporary 

circumstances both domestically and internationally that exist as the backdrop for the 

current debate.  This will be followed in the second section by an analysis of two 

examples of successful incorporation into the current version of the bill of ideas that 

stemmed from civil society.  Despite these successes, this chapter will demonstrate that 

the ANC dominance in South Africa undercuts the progressiveness of institutional 

structures that were designed to enhance participatory democracy in the area of sexual 

offenses. The third section of the chapter will analyze, through an analysis of failed 

attempts to influence policy, why civil society has not been more successful in shaping 

the contours of the Sexual Offences Bill.   

 My main argument in this chapter, as in this dissertation, is that civil society’s 

ability to use institutions as avenues for input rested on effectively leveraging civil 

society's position and influence, something that groups cannot do in the current political 

context.  Despite consultation through institutions during the legislative process, input 

received from civil society did not translate consistently into output reflecting civil 
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society’s views.  This case study of the Sexual Offences Bill reveals that the policy 

preferences of the ANC were and are shaped not by consultation with civil society but 

rather were shaped by the desire to freeze government accountability and responsibility at 

current levels.  Without adequate leverage in the electoral process, civil society cannot 

hold government to account when the ANC opts for policies that do not reflect the 

recommendations of civil society.  As described previously, literature on the influence of 

groups on government contends that with adequate opportunity structures and resource 

mobilization, women’s groups will shape successfully the direction of policy.  South 

African women’s groups were extensively mobilized around issues of sexual violence.  

These women’s groups channeled their mobilization into formal submissions processes 

within seemingly consultative government institutions ranging from the SALRC to the 

Portfolio Committee on Justice and Constitutional Development.   Nonetheless, the main 

lesson learned from the Sexual Offences Bill remains that, given the dominance of the 

ANC, the mere presence of institutions and the mobilization of groups do not guarantee 

success for groups.  Moreover, the absence of significant contributions by the national 

gender machinery further inhibited civil society’s ability to make effective use of these 

institutions.   

Background on Sexual Offenses in South Africa 

History of Common Law and Early Legislation Penalizing Sexual Offenses  

 As in the past, common law continues to govern much of the South Africa legal 

system.  Barratt and Synman note that “South African law consists of the common law 

(previous decisions of the superior courts, and rules and principles discussed in the 'old 
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Roman-Dutch authorities') and statutory law (acts of the national and provincial 

legislatures, and governmental regulations). The law . . . must be sought in court 

decisions and individual statutes” (Barratt and Synman).  Transition to the current 

democratic dispensation resulted in several changes in common law.  However, in the 

case of rape, common law dominated the legal system with little alteration.  Suzanne Kim 

describes the problems inherent in the use of common law for rape cases:  

According to Michelle Anderson, there are no real legal consequences for the crime of rape, 
considering that only about 3% of  rapes in South Africa are ever reported, and of the small 
number reported in 1998, fewer than half were prosecuted, and only 9% ended in conviction.  She 
faults the legal system for limiting effective redress for rape victims. The common law definition 
of rape - unlawful sexual intercourse with a woman without her consent - is inadequate because it 
fails to account for the range of possible sexual violations. The definition excludes female rapists 
and other forms of rape outside the legal definition of "sexual intercourse" (i.e., anal or oral 
intercourse or rape with an object other than a penis). Furthermore, the legal definition of consent, 
which is built into the definition of rape, allows admission of a rape victim's prior sexual history to 
determine consent, although evidence of a defendant's prior sexual history is inadmissible. In 
addition, the "hue and cry" common law rule allows evidence that a victim reported the rape "after 
a long period and after a number of opportunities to do so." Lastly, the common law "cautionary 
rule" requires courts to "take cognizance of the dangers of possible unreliability in a complainant's 
testimony, due to the private nature of the crime and the various social and psychological factors 
which might make this evidence unreliable." (8-9).   
 

Until 1957, common law exclusively governed rape in South Africa.  That year the 

government passed the Sexual Offences Act of 1957.  This act, among other things, 

regulated sexual practices and acts deemed ‘unnatural’ by the standards of the day.  

According to the current Department of Justice and Constitutional Development: 

The Sexual Offences Act, 1957 (Act 23 of 1957), amended and consolidated the laws pertaining to 
brothels and unlawful carnal intercourse. The Act provides for the defilement of a child or a ward 
and sexual offences with youths. Provision is also made for sexual offences with idiots and 
imbeciles; abduction; detention for purposes of unlawful carnal intercourse; and the manufacture, 
sale or supply of articles which are intended to be used to perform unnatural sexual acts 
(Department of Justice and Constitutional Development).   

 
However, the original name of the law Immorality Act of 1957 better captured the intent 

and result of the legislation:  codification of then existing social mores and constructions 

of sexuality.  The Act, for example, defined rape as forced sexual intercourse between a 
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male aggressor and a female victim, excluding the possibility of the rape of a male.  It 

failed to define or punish marital rape.  It left unchanged most common law 

understandings of rape.   

 

Recent International Context for Sexual Offenses Legislation 

 Women’s groups and the government focused on this unchanged reality as both 

participated in several international events during the mid to late 1990s.  South Africa 

acceded to the United Nations Convention on the Elimination of Discrimination against 

Women (CEDAW) in December 1995.  While CEDAW encompasses many different 

aspects of gender discrimination beyond violence or sexual violence, signatories to 

CEDAW agreed to undertake particular actions on behalf of their female citizens.  

Among other things, specific obligations included:  

The Convention provides the basis for realizing equality between women and men through 
ensuring women's equal access to, and equal opportunities in, political and public life -- including 
the right to vote and to stand for election -- as well as education, health and employment.  States 
parties agree to take all appropriate measures, including legislation and temporary special 
measures, so that women can enjoy all their human rights and fundamental freedoms…Countries 
that have ratified or acceded to the Convention are legally bound to put its provisions into 
practice.  They are also committed to submit national reports, at least every four years, on 
measures they have taken to comply with their treaty obligations (United Nations Department of 
Economic and Social Affairs Division for the Advancement of Women). 

 
Of particular importance for advocates calling for additional government action on sexual 

offenses were CEDAW’s provisions requiring governments to take all appropriate 

measures to ensure the full scope of human rights for women.  The South African 

government itself noted in its first submission required by CEDAW that violence, 

specifically rape, was an issue in need of legislative reforms: 

The seriousness of the issues is widely recognized in government and by the general public. . . 
Nevertheless, the rates of reported rape, sexual abuse of children and domestic violence continue 
to rise. . . While laws exist to protect women against gender violence, in practice those who are 
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violated often face further problems in their treatment. . . An example of problems in treatment is 
that when survivors of rape give evidence in court, the ‘cautionary rule’ applies.  This rule requires 
that a judge must ‘show awareness of the special dangers’ of relying on uncorroborated evidence 
of a complainant.  This rule lowers the conviction rates and means that women experience the 
court as judging them untrustworthy. . . All laws regarding rape will be referred to the South 
Africa Law Commission (SALC) for review in the near future (South Africa Initial Country 
Report 1998).  
 

Relatively early in its tenure, the South African government understood the need for 

legislative intervention to meet treaty obligations in this area.   

 The international community mobilized for the Fourth World Conference on 

Women, Beijing, China held September 4-15, 1995.  South Africa, represented by both 

government and non-governmental actors, participated extensively in the conference.  

The Fourth World Conference resulted in the Beijing Declaration and Platform for 

Action.  This Platform for Action, which South Africa ratified, included provisions that 

again required proactive steps by governments to address outlined concerns.  Under the 

general category of “Take integrated measures to prevent and eliminate violence against 

women”, several provisions on government obligations related to the reduction of and 

protection from sexual violence: 

• …Condemn violence against women and refrain from invoking any custom, tradition or 
religious consideration to avoid their obligations with respect to its elimination as set out 
in the Declaration on the Elimination of Violence against Women;  

• Refrain from engaging in violence against women and exercise due diligence to prevent, 
investigate and, in accordance with national legislation, punish acts of violence against 
women, whether those acts are perpetrated by the State or by private persons;  

• Enact and/or reinforce penal, civil, labour and administrative sanctions in domestic 
legislation to punish and redress the wrongs done to women and girls who are subjected 
to any form of violence, whether in the home, the workplace, the community or society;  

• Adopt and/or implement and periodically review and analyse legislation to ensure its 
effectiveness in eliminating violence against women, emphasizing the prevention of 
violence and the prosecution of offenders; take measures to ensure the protection of 
women subjected to violence, access to just and effective remedies, including 
compensation and indemnification and healing of victims, and rehabilitation of 
perpetrators; …  
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• Provide women who are subjected to violence with access to the mechanisms of justice 
and, as provided for by national legislation, to just and effective remedies for the harm 
they have suffered and inform women of their rights in seeking redress through such 
mechanisms;  . . .  

• Create or strengthen institutional mechanisms so that women and girls can report acts of 
violence against them in a safe and confidential environment, free from the fear of 
penalties or retaliation, and file charges; . . .  

• Allocate adequate resources within the government budget and mobilize community 
resources for activities related to the elimination of violence against women, including 
resources for the implementation of plans of action at all appropriate levels;… (Beijing 
Platform for Action) 

South Africa’s ratification of the Beijing Platform for Action created obligations for the 

new democratic government in South Africa.  South Africa cited action on sexual 

violence specifically as a key part of their Beijing obligations, promising in 1999 to 

“enact and implement new sexual offences legislation to deal effectively with rape and 

related offences” (South Africa First Progress Report 2000).  Women’s groups and 

violence victims’ advocates pressed the government, using CEDAW and Beijing 

obligations, for additional remedies to address sexual violence.  As one individual, who 

asked to remain anonymous, commented during our interview, that as the new democratic 

government invited more dialogue with civil society groups, these groups shaped 

legislation in ways that they had not been able to under the apartheid regime.  While this 

consultation initially provided an avenue for civil society, the long term influence of civil 

society in this area was undercut by the political hegemony of the ANC.   

Transition and Post-Transition Legislation Regarding Sexual Offenses  

 In 1993, prior to CEDAW accession and Beijing participation and as the country 

negotiated a transition from apartheid, the Parliament of South Africa addressed a 

growing concern with violence against women by passing the Family Violence Act of 
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1993.  This Act included provisions defining rape within marriage and establishing police 

requirements for handling domestic violence:  

Section 3.1 of the Family Violence Act of 1993 requires a "peace officer" to serve an interdict on 
any person accused of family violence. This is intended to protect abused women and their 
children against further assault. If the suspected perpetrator violates the conditions of the interdict, 
he may be imprisoned or fined. However, very few members of the SAPS are aware that they are 
supposed to serve such interdicts, and the relevant forms are not available at all police stations.  
Section 5 of the Act also provides that a husband may be convicted of the rape of his wife. 
However, the Act does not refer to relationships outside marriage (Jackson). 

 
However, this legislation left undefined both sexual offenses beyond marital relationships 

as well as rules of evidence for rape cases.  In the mid 1990s, during the transition period 

to democracy, women’s groups challenged the legal system’s administration of rape 

cases.  Despite this mobilization and even with the clarification of the Family Violence 

Act of 1993 and the Sexual Offences Act of 1957, common law definitions of rape 

dominated the legal system as they do today.  While the Family Violence Act of 1993 

was lauded by its advocates as a step forward, the reality for women experiencing sexual 

violence is not improved much today. 

 South Africa undertook one piecemeal remedy, initially undertaken in 1993 and 

then expanded in the late 1990s to meet the aforementioned obligations:  the 

establishment of sexual offenses courts.  The goal of these courts was, and continues to 

be, the creation of a more sensitive environment for rape victims.  Rebecca Schleifer, of 

Human Rights Watch, notes that: 

South Africa has established specialized sexual offences courts to improve the prosecution of 
sexual offences. These courts aim to reduce the trauma experienced by sexual violence 
complainants during the investigations and prosecution; to improve coordination among criminal 
justice agencies; and to increase the reporting, prosecution and conviction rate for sexual offences.  
To this end, staff training is provided, and courts are equipped with special facilities to minimize 
contact between survivors and perpetrators (such as closed-circuit television, two-way mirrors and 
separate waiting and interview rooms). Cases are managed by specially trained prosecutors who 
handle lighter caseloads to allow them more time for case preparation. To date, the National 
Prosecuting Authority has established forty-three sexual offences courts while continuing to 
monitor the courts’ performance and provide staff training (58-59).   



 167

 
These courts have made some progress in ameliorating the “re-victimization” of victims.  

However, even the establishment of a Sexual Offences and Community Affairs (SOCA) 

unit within the National Prosecuting Authority (NPA) in 1999, has not decreased rape 

and sexual violence significantly. 

 

Sexual Violence in South Africa Today 

 There is evidence that legislative remedies, the sexual offenses courts and SOCA 

are not increasing reporting rates for rape, one of the stated goals of these programs.  A 

recent report described the situation in South Africa explaining that “Police statistics for 

the year 2003/2004 recorded 52,759 reported rapes, with the highest provincial ratio 

being recorded in the Northern Cape at nearly 190 incidents per 100,000 people” 

(Amnesty International).  The report further found that even with progress, problems 

remained in South Africa: 

By December (of 2004), 52 specialized sexual offences courts had been established. The 
conviction rate in rape cases in these courts was 20 per cent higher than cases brought to trial in 
ordinary courts. Complainants’ access to justice was still limited by staff shortages, distances from 
the courts, poor police work and lack of social welfare support. Only about seven per cent of all 
the rape cases reported to the police resulted in convictions (Amnesty International). 

 
Statistics on rape may be unreliable as underreporting of rape continues to be a problem 

in South Africa, as it is elsewhere.  However, high levels of rape raise unique problems 

for South Africa due to the prevalence of HIV infection.  As one organization noted in 

2004, “49,280 incidences of rape and sexual assault were reported, indicating that sexual 

violence is likely to be an important factor involved in the transmission of HIV. Sexual 

assaults in South Africa are thought to go largely unreported, so the true figure is 

undoubtedly much higher” (Berry).   
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 With this legal and social backdrop, in 1997 the South African government 

commissioned a study to examine the problem of sexual violence as it related to children 

specifically.  Using the South Africa Law Reform Commission (SALRC), then known as 

the South Africa Law Commission, the government commissioned a study called “Project 

107:  Sexual Offences By and Against Children”.  The SALRC charged this project 

committee with examining sexual offenses as those offenses related to children.  It 

became apparent quickly that the issue of sexual offenses crossed age, race, gender, and 

class lines.  In May 1997, respondents to initial reports from the SALRC called for an 

expansion of the project to include a broad canvassing of issues related to sexual violence 

(SALRC, “Process and Procedure” iv).  In its first report after the re-conceptualization of 

the project, the SALRC noted that its initial focus on children was problematic for many: 

Organisations such as Rape Crisis (Cape Town), Women & Human Rights Project (Community 
Law Centre, UWC) and the ANC Parliamentary Women’s Caucus, for instance, note that whilst 
certain fundamental differences between sexual offences against children and (adult) women are 
acknowledged, they ultimately believe that the crucial conceptual issues are overlapping and in 
many instances indistinguishable (SALRC, “Substantive Law” 2).   
 

The project broadened and was later re-titled “Project 107:  Sexual Offences” to reflect 

the broader scope of the project (SALRC, “Substantive Law”).  In 2002 this project made 

legislative recommendations to the Ministry of Justice and Constitutional Development 

as well as to the Portfolio Committee on Justice and Constitutional Development.  For 

groups mobilized around this issue and legislation, this process, started in 1997 with the 

SALRC and continuing to present in Parliament, has been a very long road for legislation 

on sexual violence in South Africa.   

Many Years, Few Gains  
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 Despite nine years of debate in various levels of government, women’s groups 

have not managed to persistently influence the contours of this legislation.  To date, in 

only a few instances have women’s groups provided input that currently is reflected in 

the most recent draft of the legislation.  The provision that defines rape in a gender 

neutral manner and the provision allowing for the designation of a witness or victim as a 

‘vulnerable person’ are two examples of successful infiltration of the legislation by 

women’s groups.   

 

Successes 

Gender Neutrality in Defining Rape.  Under common law definitions of rape, no girl 

under the age of 12 was capable of giving consent.  As a result, any sexual intercourse 

with a girl under the age of 12 was considered rape because by definition consent was 

impossible under common law.  In the early stages of the legislative process, many 

submissions to the SALRC argued that this age requirement should be adjusted so that it 

was gender neutral.  For example, SARLC cited eleven submissions (five civil society 

organizations, five government officials and two individuals) that argued rape should be 

defined in gender neutral terms.   A similar number of submissions, totaling thirteen, 

argued for the extension of the lack of consent under age twelve to include boys as well.  

Individuals, civil society organizations and government officially voiced this concern in 

roughly equal numbers, according to SALRC reports.  The Portfolio Committee on 

Justice and Constitutional Development retained the gender neutrality of age of consent 

as a part of their version of the bill by holding that anyone under the age of 12 is unable 

to give consent for intercourse (Portfolio Committee on Justice and Constitutional 
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Development “Working Draft”).  Civil society, which expressed consensus on the age 

level provision, was successful in retaining this provision across the entirety of the 

legislative process.   

 

‘Vulnerable Persons’ Designation.   ‘Vulnerable persons’ designation provision was a 

second example of successful infiltration by civil society groups.  A major focus of the 

advocacy work on the legislation centered on victims’ experiences with the legal system, 

particularly at trial.  One mechanism in place under the Criminal Procedures Act of 1977 

was the designation of certain witnesses as ‘vulnerable witnesses’, requiring special care 

and consideration when they are testifying at trial.  Despite the provision in other laws, 

the SALRC argued, at the urging of and general agreement of civil society, that: 

However, South African law does not identify any witness or category of witness as 
belonging to a special category which deserves automatic protection or protective measures to be 
employed. The Commission believes that it will be in the interests of justice to create a category of 
vulnerable witness. The Commission aligns itself with the international move towards making 
special measures automatically available to all victims of sexual offences who are required to give 
evidence in criminal proceedings (SALRC “Process and Procedure”). 

 
This provision garnered extensive support in submissions to the SARLC, with a total of 

seventeen responses, including thirteen civil society groups, three government officials 

and one SALRC sponsored workshop, arguing “in favour of the introduction of a system 

whereby a witness in a sexual offence trial may be declared vulnerable” (SALRC “Final 

report” 111).   

 At this stage, there were some differences over whether judges should determine 

the designation, whether designation was mandatory in sexual offences cases or whether 

the designation should apply only to children (SALRC “Final Report” 112).  Some 

sought mandatory designation in sexual assault cases (for example, experts at Gordon’s 
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Bay workshop and the South Africa Human Rights Commission) while others viewed 

judicial discretion as an important element (for example, Save the Children, an 

international children’s group, SOCA Units and the NPA) (SALRC, “Final Report” 112-

113).  Finally, others argued that only children should receive vulnerable witness 

classification (for example, NADEL, Dr. Mueller, and SOCA) (SALRC, “Final Report” 

112-113).   

 The SALRC sought to fuse the various perspectives into a comprehensive, albeit 

bulky, clause.  Ultimately, the draft provision created both mandatory categories and 

discretion for additional designations.  In addition to mandatory designation for children 

and complainants in sexual assault proceedings, the SALRC lists 11 different sources of 

vulnerability which could result in the designation as a vulnerable witness (SALRC 

“Draft”).  As I will explore below, the original provision for ‘vulnerable person’ 

designation was accompanied by a provision allocating funding for the allocation of 

‘support persons’ to anyone designated a vulnerable person.  The Portfolio Committee on 

Justice and Constitutional Development retained provisions for the vulnerable person 

designation while it deleted support person provisions, both from the main body and 

“Guiding Principles” of the legislation.  However, this provision was a qualified success 

for the civil society groups in that the vulnerable person designation reflected a partial 

achievement of goals of making the trial process more complainant-friendly.   

 
 
Existence of Legislation.  One might argue that the mere presence and consideration of 

legislation, in any form, constituted a success for groups that were intent on reforming 

legislation on sexual violence.  However, the presence of institutions to advocate through 
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or the presence of a draft piece of legislation alone does not constitute a success.  Closer 

examination of the legislation reveals that the ‘success’, as defined by successful 

infiltration of the legislation, often is partial or non-existent.  Counting the legislation as a 

success ignores the nuances of the process including the specifics of what women’s 

groups were demanding when they engaged in the legislative process.  While the 

existence of a debate and the effort to develop legislation might be something, a more 

nuanced analysis of demands and institutions reveals that civil society in this legislative 

process did not make substantial in-roads into the process or legislation.  Consultation 

alone is not enough if women’s groups are to have their views incorporated into 

legislation.   

 

Inconsistent Infiltration of Legislative Processes 

As noted above, after many years of advocacy and despite invitations to a seat at the 

table, civil society remains on the periphery of the structures that shape legislation.  The 

absence of several components of the legislation important to civil society in early 

drafting highlights that civil society, while included formally in the process, lacks the 

leverage vis-à-vis the ANC to make a permanent and substantial imprint on legislation.  

These components include “Guiding Principles” outlining the goals of the legislation; 

language eliminating ‘absence of consent’ as an element of rape; requirements providing 

for treatment of and assistance for complainants; and provisions for a national framework 

for implementation of the legislation among others.  Using these components as 
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examples, the rest of the chapter will examine why civil society has mustered only 

inconsistent infiltration of legislative processes for the Sexual Offences Bill.   

 

Role of Institutional Structures and Individuals in Negating Input by Civil Society 

Guiding Principles.  Often, Parliament uses “Guiding Principles” to outline the goals and 

objectives of legislation once enacted.  These Principles are used by the judiciary to 

interpret and enforce legislation.  In the case of the Sexual Offences Bill, “Guiding 

Principles” were also a site of advocacy and controversy.  Civil society viewed these 

guiding principles as paramount to holding the state accountable during implementation.  

The Portfolio Committee on Justice and Constitutional Development stripped the 

provisions from their draft.  In this way, “Guiding Principles” highlighted that those 

institutional structures that are both democratic and consultative disregard input from 

civil society when that input contradicts the ANC’s preferences for limited government 

accountability or obligations.   

 In the SALRC second draft of the bill, SALRC placed extensive guiding 

principles after the “Preamble” and “Definitions” sections of the bill.26  The SALRC 

itself noted that “In keeping with the modern trend towards including principles in a 

number of recent statutes, it is recommended that a set of guiding principles for the 

management of sexual offence cases be included in the proposed new Sexual Offence Act 

as a substantive clause in the Act” (SALRC “Process and Procedure” 2).  The “Guiding 

Principles” stemmed from a desire by both the SALRC and civil society to focus 

                                                 
26 Found in Discussion Paper 102: Process and Procedures at 
www.law.wits.ac.za/salc/discussn/dp102execsum.wpd 
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attention on victims of sexual violence.27  Later at the SALRC, civil society organizations 

sought to increase the value of the “Guiding Principles” by strengthening the language.  

The SALRC final report notes: 

A number of participants at the Gordon’s Bay Expert Conference expressed the view that the 
principles have been expressed in language that is too peremptory, and suggested, in order to 
prevent arguments that there is no sanction for disobedience of the guidelines, that the clause 
should be couched more in terms of exhortation (ie should as opposed to must).  The Commission 
agrees with this proposal and has adapted the clause accordingly (SALRC “Final Report” 10) 
 

The SALRC renamed “Guiding Principles” “Objectives” because the SALRC believed 

that this would assist in judicial application and would require implementation 

mechanisms consistent with the objectives (SALRC “Final Report” 10-12).  While some 

civil society groups, including the coalition of group referred to as the Western Cape joint 

submission28, argued that the provisions should be divided between the preamble and 

substantive clauses of the bill, the SALRC felt that the change in title to “Objectives” 

solved the concerns of the groups (SALRC “Final Report” 11-12).  This reflects what 

developed as a pattern with the SALRC on other issues in this legislation, namely that 

even where SALRC did not adopt explicitly civil society recommendations, there was an 

effort to accommodate the concerns of civil society or government officials or at least 

justify why the full acceptance of the recommendation did not occur.  In this way, the 

SALRC served as an effective avenue for civil society to express its policy preferences.  

However gains at the SALRC did not persist throughout the rest of the process. 

                                                 
27 In fact, the first eight sub-clauses in the “Guiding Principles” begin with the word victim (SALRC, 115-
116) with several more including a discussion of victims. 
28 The Western Cape joint submission was made up of Children’s Rights Project (Community Law Centre, 
University of the Western Cape); the Department of Forensics and Toxicology (University of Cape Town); 
Gender, Law and Development Project (Institute of Criminology, University of Cape Town); Gender 
Project (Community Law Centre, University of the Western Cape) and the Women’s Legal Centre.  These 
groups submitted jointly as well as individually to the Project Committee and later to the Portfolio 
Committee (SALRC “Final Report”).   
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The “Guiding Principles” exemplify the influence and power that the Portfolio 

Committee on Justice and Constitutional Development had in shaping the contours of the 

legislation, even when the shape differed substantially from the input of civil society or 

the SALRC versions.  When the draft legislation moved from the SALRC to the Ministry 

on Justice and Constitutional Development to the Committee on Justice and 

Constitutional Development, the “Guiding Principles” moved into an addendum to the 

bill called “Schedule One” (Ministry of Justice and Constitutional Development “Draft”).   

Submissions to the Portfolio Committee on this issue reflected civil society’s 

dissatisfaction with the change.  Thirteen groups’ written submissions to the Portfolio 

Committee on Justice and Constitutional Development dedicated some or all of their 

submissions to this issue (PMG “Submissions”).  Additionally, over the course of the 

hearings in September of 2003, three more groups raised the issue in their oral 

submissions before the committee (PMG, “Committee Minutes”).  IDASA noted in their 

written submission that: 

Although section 1 (2) makes a cross-reference to the schedule we feel that it is important to put 
the guiding principle in the act rather than make reference to the schedule. Placing them in a 
schedule gives the impression that they are an afterthought rather than to set the spirit and 
objective of the Act as they are supposed to. The guiding principles give an overview of how rape 
survivours should be treated and further give a foundation of how sexual offences should be 
approached (IDASA).   

 
Multiple submissions held that the legislation needed objectives or guiding principles to 

ensure correct judicial interpretation and application of the law.29  Furthermore, moving 

                                                 
29 See for example, IDASA, IDASA and Rape Crisis Center joint submission, and National Association of 
Democratic Lawyers Human Rights Research and Advocacy Project.   
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the principles to the end, some argued, gave the impression that the focal point of the 

principles, victims, was an afterthought in the legislation.30   

Despite the arguments laid out by these groups, the Portfolio Committee struck in 

its entirety Schedule One and all reference to “Guiding Principles” from its working draft 

dated February 2004 (Portfolio Committee on Justice and Constitutional Development, 

“Working Draft”).  The Portfolio Committee did insert a section titled “Objects” as a part 

of “Chapter 1:  Definitions and Objects of the Act”.  This section, however, used very 

little language from the “Guiding Principles” as outlined by the SALRC.  Instead, the 

provisions called for timely prosecution and accountability on the prosecution of 

offenders (Portfolio Committee on Justice and Constitutional Development “Working 

Draft”).  The deletion of the “Guiding Principles” reflected substantial changes that 

removed any state obligation, other than prosecution of offenses, from the legislation.  

Additionally, some of the guiding principles that referenced other substantive clauses 

including treatment and support persons for vulnerable witnesses, were removed as well 

from the legislation.   

The removal of the “Guiding Principles” or “Objectives” by the Committee 

obviates state responsibility to provide services for complainants.  It also highlighted that 

even where there was substantial mobilization by many civil society groups, the input of 

those groups was disregarded in the interest of limiting government responsibility and 

obligations.  The role of the Committee within government institutions nullified the 

outcome of the SALRC process.  Although the Committee was itself democratically 

                                                 
30 See for example, Western Cape Network on Violence against Women and National Association of 
Democratic Lawyers Human Rights Research and Advocacy Project.   
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elected, the role of the Committee, dominated by the ANC, in legislation rendered other 

forms of democratic input from citizens moot.  Certainly, it is appropriate for a 

committee in the national legislative body to have more power than a quasi-government 

body that studies issues and makes recommendations.  However, the SALRC was and is 

held up as a consultative body through which civil society may provide input to 

government policy as a mechanism for deepening democracy.  Again, the absence of 

“Guiding Principles” point to the disjuncture between reality and structures.   

At the committee levels, the only source of influence for civil society was written 

submissions and oral testimony at a few days of hearings.  As I will explore later in this 

chapter, the lack of clear electoral leverage means that the committee may or may not 

listen to the input of civil society.  Civil society’s input, then, must coincide with the 

preferences of the ANC to make a difference.  This nullifies the role of civil society as a 

counterweight or balance to the government.  In this way, South Africa has the structures 

in place for consultation but it is not genuine consultation in the sense that civil society 

has relatively little chance of altering legislation to reflect their input.  When these 

structures are run by individuals with strong loyalties to the ANC or personalities, the 

problem is exacerbated.   

 

‘Absence of Consent.  As noted above, institutional configurations vest substantial 

influence over the direction of legislation with the committees in Parliament.  These 

configurations further vest individual members of the ANC with power.  Most committee 

chairs were and are party loyalists.  But these chairs, particularly the former chair of the 

Portfolio Committee on Justice and Constitutional Development now Deputy Minister of 
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Justice and Constitutional Development Johnny DeLange, exert direct control over the 

committees much like a feudal lord exerted control over a fiefdom.  Given the personality 

of Johnny DeLange as described in Chapter 3, the Sexual Offences Bill was shaped by 

his own policy preferences or his own interpretation of the ANC’s policy preferences.   

 Draft language eliminating ‘absence of consent’ as an element of rape provided a 

case in point.  Common law definition included ‘absence of consent’ provisions in 

definition of rape.  SALRC noted that “In terms of our common law, rape is committed 

by a man having intentional unlawful sexual intercourse with a woman without her 

consent” (SALRC “Discussion Paper 85”, v).  This ‘without her consent’ clause created a 

unique burden on the complainant to prove that the act took place without her consent.  

Other crimes, in contrast, do not require the victim of the crime to prove that they did not 

consent to the crime.  For example, if a car is stolen, the car owner is not questioned on 

whether or not he or she consented to have his or her car stolen.  At the SALRC stage, 

consensus existed that the “absence of consent” should not be included in statutory 

definitions of rape.  Similarly, the Ministry version of the bill retained the wording 

provided by the SALRC, “A person who unlawfully and intentionally commits an act 

which causes penetration to any extent whatsoever…is guilty of the offence of rape” 

(Ministry of Justice and Constitutional Development “Draft”).    

 The Portfolio Committee on Justice and Constitutional Development, however, 

added back into the draft legislation an element of “absence of consent”.  In one version 

of the bill dated 2004, the Portfolio Committee defined rape as “sexual penetration with 

another person (“B”) without the consent of B, is guilty of the offices of rape” (Portfolio 

Committee on Justice and Constitutional Development “Draft”).  This addition occurred 
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after the initial written submission request by the Committee.  As a result, most 

submissions to the committee in 2003 did not spend time explaining why the provision 

should remain out of the bill; rather, most of the submissions that did mention ‘absence of 

consent’ did so by endorsing the SALRC and Ministry wording that did not include an 

‘absence of consent’ clause (Combrinck and Artz “Submission”).  Widespread consensus 

in the academic, legal and civil society communities expressed throughout the process 

made the Portfolio Committee’s decision to add ‘absence of consent’ to the definition all 

the more striking.   

 The chair of the Portfolio Committee on Justice and Constitutional Development, 

however, highlighted the power of individual members of committees, particularly the 

chair, in influencing the direction of legislation.  De Lange noted that his perspective on 

coercive circumstances and consent was borne of “the research he had undertaken” and 

that “he had not found any jurisdiction that has excluded the concept of consent in 

relation to the definition of rape…the Chair proposed that the concept of consent be 

retained as part of the definition” (PMG “Minutes 26 January 2004”).  While within his 

prerogative as chair, his view was not shaped by submissions but rather by his own 

reading of international law.  This gave primacy to an individual’s interpretation of the 

current international law rather than input of civil society.  This also created a veto point 

in the process that nullified the consultation with civil society earlier in the process.   

 Minutes of hearings and interviews with civil society organizations involved in 

the Sexual Offences Bill highlighted that De Lange had substantial control over the way 

that committee meetings were conducted and who was heard (either literally or 

figuratively).  In other words, this example revealed that De Lange shaped legislation by 
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disregarding input by a substantial number of civil society organizations.  While, for 

example, committee chairs in the U.S. Congress exert influence over legislation, the 

pressure of viable electoral opposition parties means disregard for civil society input may 

be contested.  Again, with little or no ability to leverage the ANC to bring pressure to 

bear on De Lange, De Lange exerted substantial control over the shape of the legislation.  

Demonstrating the power of De Lange, even individuals very critical of him in interviews 

reiterated their requests for anonymity mid-interviewing, asking that their name not be 

attributed to their most virulent anti-De Lange comments.  This highlights that even his 

critics understand that their ability to be heard at all was and is at least partially controlled 

by their relationship with him and by extension with the ANC.    

 

Role of ‘Obligation Avoidance’ in Mitigating Role of Civil Society 

The ANC, pressed to deal with issues outlined in Chapter 3, engaged in ‘obligation 

avoidance’ when it came to provision of services in the area of sexual violence.  The 

debate around the Sexual Offences Bill revealed that when possible, the ANC sought to 

limit the commitments for increased services that were contained in draft legislation.  The 

ANC accomplished this by stripping from the draft legislation all provisions that required 

an expenditure of resources for complainants and/or an increase in resources beyond 

those required to prosecute offenders.  This occurred despite the mobilization of women’s 

groups around efforts to foster a complainant-friendly environment by increasing the role 

of the government and provisions of services.  The hegemony of the ANC again allows 

the ANC to make relatively unilateral decisions with regard to services rendered by the 
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government.  While this may be the prerogative of the party in power, institutions which 

are designed to facilitate input by civil society cannot function properly if the ANC 

simply strips provisions which increase the burden on government without regard to 

desires of citizens.  Civil society failed in their efforts to introduce new government 

commitments in large part because, despite their ability to voice their demands, the 

groups did not have the ability to pressure the ANC to reinsert those provisions once 

stripped from the draft.   

Provision of Support Persons.  To provide some substance to the vulnerable witness 

provision mentioned above, civil society advocated that a provision be included whereby 

a vulnerable witness could request support persons, who as their name indicates, support 

the vulnerable witness throughout the trial process.  Initially, the SALRC recommended 

that “. . . a witness be entitled to be accompanied by a support person and that this 

provision be included in the above National Instruction” (SALRC “Final Report”).  The 

majority of submissions, a total of twenty four including four individuals, twelve civil 

society organizations and five government officials, to the SALRC supported the 

provision of a support person for vulnerable witnesses.  Ultimately the SALRC attempted 

to manage the controversy over mandatory or discretionary appointments of support 

persons by creating a provision that allowed for judicial discretion as well as consultation 

with witnesses.   This again signaled the willingness of the SALRC to construct options 

that account for civil society’s viewpoints.   

 In the SALRC recommendations, vulnerable witnesses were linked inextricably to 

the provision of a support person.  However, the Ministry version of the bill as well as the 
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Committee version from 2004 stripped out guarantees for support persons.   While both 

versions included nearly identical stipulations regarding vulnerable witness designations, 

both versions deleted any provision (both in the “Guiding Principles” and in the bill 

proper) for a support person.  In response, twelve written submissions advocated for the 

continued presence of the vulnerable witness clause while also arguing that the clause 

would have no practical meaning if it was not accompanied by the support persons clause 

(PMG “Submissions”).  While some challenges to the definition of vulnerable person 

remained31 during this phase, most of the submissions advocated for a reintroduction of a 

state obligation to provide a support person for all designated vulnerable witnesses.  

When these issues were raised at the hearings during oral submissions, five oral 

submissions included a discussion of support persons.  That indicated civil society 

organizations testifying on September 17, 2003 were very concerned with this element of 

the legislation.  As noted above, this reflected concern with changing the legal system to 

a more victim sensitive system.  Advocates argued that a lack of support persons 

undercut the utility of a vulnerable witness designation.   

 The primary justification for removing the support person provision appeared to 

be cost.  De Lange, for example, essentially argued that it was impossible to pass 

legislation forcing implementation without having a cost in mind.  He asked: 

. . . for comment on the provision of support persons (as was contained in the Bill prior to Cabinet 
approval) taking into account the issues of implementation, costing and the number of people to be 
employed.  He noted that the Constitution is very clear on whose responsibility the issue of policy 
is and how that should be done. . .(he continued) it is of no use to suggest putting things that have 
cost implications into legislation, without having made a clear cost and implementation plan 
(PMG “Minutes September 17”).   

 

                                                 
31 NADEL, for example, continued to raise objections to the broad wording of the clause which might 
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The support persons provision typified the pattern evident in other parts of the bill.  

Provisions that require government expenditures were stripped by the Ministry and the 

Portfolio Committee on Justice and Constitutional Development, rendering government’s 

responsibility for implementation minimal.  The implementation of the draft version from 

the Portfolio Committee on Justice and Constitutional Development only required the 

government to prosecute offenders.   

 

Treatment for Victim.  As noted above in the discussion of “Guiding Principles”, several 

of the principles included in the SALRC draft related to provisions for treatment services 

for victims described later in the body of the draft legislation.  Throughout the process at 

the SALRC, legislation contained provisions for medical and psychological treatment for 

victims.  Although initially the SALRC only suggested post exposure treatment for HIV 

(SALRC “Discussion Paper 85”), in later drafts the SALRC expanded these provisions to 

include other medical and counseling treatment.  Several civil society groups called for 

treatment not just for victims but for their families as well.  SALRC cited advocates, 

including three civil society organizations, three government officials, and a joint 

submission consisting of five civil society groups who endorsed AIDS testing and 

treatment provided by the government (SALRC “Process and Procedure”). However, the 

SALRC noted that: 

In response to questions in the Issue Paper as to whether treatment and counselling should be 
offered to the victim alone or whether it should be extended to the victim's family and who should 
bear the cost of the counselling and treatment, the majority of submissions supported the idea that 
counselling should be extended to the victim's family, excluding the offender if the offender is a 
family member (SALRC “Process and Procedure” 66). 

 

                                                                                                                                                 
allow offenders to demand a vulnerable witness designation for themselves (NADEL “Submission”).  
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The provision requiring medical treatment and counseling was added into the draft 

accompanying the SALRC Final Report.   

 Although there was consensus during the SALRC on whether treatment should be 

provided, debate existed around who should bear the cost of treatment.  Eighteen 

respondents supported language requiring the state to provide medical treatment, 

including eleven civil society organizations, two individuals, and five government 

officials.  Several groups and individuals, including a workshop of experts convened by 

the SALRC, expressed concern about the implementation of state provided treatment.  

Helen Combrinck raised other implementation related issues such as “what will transpire 

should the accused be acquitted and whether treatment will be continued” (SALRC 

“Final Report” 222).  Ultimately, the SALRC conceded that while implementation may 

be an issue, constitutional obligations required state funded services.   

 The Ministry and the Portfolio Committee on Justice and Constitutional 

Development stripped from the draft provisions that specified government responsibility 

for treatment programs.  In response to this deletion, civil society organizations mobilized 

extensively around the issue of treatment at the Portfolio Committee on Justice and 

Constitutional Development hearings.  In written submissions to the Committee, 

seventeen submissions were made where all or part of the submission argued for the 

inclusion of a treatment clause (PMG “Submissions”).  To demonstrate the primacy 

placed on these issues by civil society organizations, it is worth noting in detail a few 

selections from the submissions on this issue.  University of Cape Town Institute of 

Criminology noted that “. . . placing a legal duty on the state to provide this service 

would ensure that the Department of Health provided specifically designated health care 
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practitioners to perform these duties that were accessible to all patients” (PMG 

“Submission University of Cape Town”).  Some groups tried to address the Ministry and 

Portfolio Committee’s concerns regarding cost when they posited that payment for 

services could be required of offenders.  For example, NICRO argued in their written 

submission that “The bill fails to include the need for counselling programmes and 

support services for the victim prior to and after the trial, that should be paid for by the 

perpetrator or in the case that the perpetrator cannot be in a position to pay for this that 

the state takes the responsibility” (PMG “Submission NICRO”).32  However of those that 

specified who should bear financial responsibility for the provision of treatment, six of 

eight stated that the state should bear the responsibility.   

 Over the course of the hearings thus far on the Sexual Offences Bill, the Portfolio 

Committee and those groups that testified before the Committee spent the most time 

discussing this treatment clause.  For example, in one day, the Committee members asked 

three questions related to or made comments about the cost of the treatment provision if 

included in the legislation.  This represented a substantial dedication of time when 

compared to the coverage of other issues in the hearings.  In defense of the exclusion, De 

Lange argued that the provisions needed to be costed33 before the provisions should be 

included (PMG “Minutes September 17”).  De Lange also focused on what he viewed as 

a violation of jurisdiction.  He argued in the hearings that the provision of treatment 

should be the purview of the Department of Health.  Therefore, he argued, they would be 

responsible for costing the provision (PMG “Minutes February 11”).  He also contended 

                                                 
32 Transformative Human Rights Unit also argued for offenders’ financial responsibility. 
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that he, as chair of the Portfolio Committee on Justice and Constitutional Development, 

require another department to do something (PMG “Minutes February 11”).  While his 

jurisdiction might be circumscribed, the reality was that the ANC-led government could 

coordinate between departments with relative ease.  The jurisdiction argument became a 

seeming red-herring to distract from cost and obligation concerns that motivated the 

exclusion of the treatment provision.   

 This was particularly remarkable because as early as 2003, the Minister of Justice 

and Constitutional Development admitted that cost played a primary role in excluding 

HIV treatment provisions for rape victims.  A detailed analysis of the exchange of written 

responses highlighted that the jurisdiction based argument posited by De Lange simply 

obscured the real financial motivation.  In 2003, a Member of Parliament from an 

opposition party, MP Waters (DP) submitted a Parliamentary Question to the Minister of  

Justice and Constitutional Development asking: 

QUESTION 

(1) (a) What were the reasons for his department removing from the original draft Sexual Offences 
Bill, as drafted by the South African Law Reform Commission, a clause requiring the State to 
provide care and support to rape victims, including anti-retroviral treatment; (b) who took this 
decision and (c) who was consulted in the process of reaching this decision;  

(2) was any costing of providing these drugs done at any stage; if not, why not; if so, what were 
the findings;  
(3) did he support the removal of this clause from the draft bill; if not, why did he allow the 

removal of the clause; if so, why? (Hansard “Question No. 160”) 

The response from the Minister highlighted that the motivation for withdrawing the 

provision was strictly financial: 

                                                                                                                                                 
33 ‘Costing’ or ‘costed’ are terms used in South Africa to describe the budget process, proposals and 
allocations for particular programs.   
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A treatment provision of this nature will lead to substantial financial expenditure for the State, 
especially the provision of medical care and counselling to complainants. On the advice of my 
Department, and in consultation with Cabinet, the decision was taken to omit the treatment clause 
from the Bill until such time as the potential financial implications of such a provision have been 
quantified and budgeted for. . . The treatment provision, as recommended by the Law Reform 
Commission, envisaged a wide range of responsibilities and the practical implications thereof are 
not only limited to the line functions of my Department, but would also impact on the line 
functions of other government departments, such as the Department of Health and Social 
Development. Clearly, Cabinet could not be approached for the approval of the provisions 
concerned without being in a position to consider the financial and other commitments that the 
relevant provision would require form the Government (Hansard “Question No. 160”). 

While certainly the government was justified in contemplating the cost of the program, 

the exchange above and the debate generally highlighted that the financial concerns 

trumped the input from civil society.   

 As explored in Chapter 3, financial concerns and international pressure to 

maintain relatively balanced budgets weigh heavily on the ANC-led government.  The 

ANC, however, was allowed to prioritize those concerns above the input of civil society 

to a large degree because there is no single group that can leverage the ANC in the same 

way the international community leverages the ANC.  The Ministry of Justice and 

Constitutional Development as well as the Portfolio Committee on Justice and 

Constitutional Development as institutions prioritized budget considerations over input 

from civil society.  This priority is not by definition bad.  Given the current economic and 

budget situation in South Africa, it is probably expected.  However, the absence of any 

true opposition political party means that the priorities of the government, even when 

contra to the priorities of civil society, stand.  As a result, despite the mobilization of civil 

society and consultation structures established by government, the current draft 

legislation does not include treatment provisions.  As noted in my interviews with two 

women’s groups and during a workshop on Sexual Offences Bill, for civil society, the 
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treatment provision was symbolic of the victim centered approach of the draft legislation 

that emerged from the SALRC.  Likewise, it was symbolic that with the removal of the 

victim treatment provision, the next provision in the legislation that remained intact 

specified state responsibilities to provide drug and alcohol treatment for offenders (see 

Working Draft).   

Absence of National Gender Machinery from the Debate over Sexual Offences Bill 

Given the absence of a strong opposition party, arguably the national gender machinery 

should have provided some additional support for women’s groups in these legislative 

processes.  Conspicuous in the Sexual Offences Bill legislative history was the dearth of 

input and influence by any part of the gender machinery.  As noted earlier, component 

parts of the gender machinery also were supposed to provide an access point for civil 

society.  As the Sexual Offences Bill developed from concern with violence against 

women, it was at least partially a policy that impacts gender policy.  As discussed in 

detail in Chapter 4, the national gender machinery looked useful to civil society on paper.  

In reality, the machinery has not assisted women’s groups in these case studies to 

strengthen the groups’ position.  As developed in Chapter 2, literature tells us that 

national gender machineries serve as intermediaries in policy process.  Once women’s 

groups express preferences to the national gender machinery, the machinery expresses 

those preferences in policymaking forums.  This role of the machinery becomes 

increasingly important in a context like South Africa and with a dominant political party 

like the ANC.  In the absence of a true opposition political party with electoral leverage, 

institutions such as the gender machinery become unique institutional supports for 
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democracy by serving as intermediaries between civil society and government in a way 

that a traditional opposition political party would.   

 However, in the case of the Sexual Offences Bill, members of the Joint 

Committee as well as the OSW I interviewed expressed interest in the Sexual Offences 

Bill but also expressed a sense of powerlessness vis-à-vis the policy process in 

Parliament.  For example, the Joint Committee has previously cooperated with other 

committees to get legislation passed.34  However, the extent of the Joint Committee’s 

involvement on Sexual Offences Bill was a briefing on the SALRC Final Report held in 

2002.  No additional hearings or workshops were held by the Joint Committee on the 

Sexual Offences Bill.  One interviewee, head of advocacy for a large women’s group, 

said that all roads should go through the Joint Monitoring Committee, but they do not.  

Additionally, although invited, no member of the gender machinery attended a fairly 

large workshop on the Sexual Offences Bill, sponsored jointly by the Rape Crisis Center 

Cape Town and the Western Cape Network for Violence against Women in August 2005.  

Similarly, the OSW was absent from the debate over the bill at SALRC and Portfolio 

Committee.  The Commission on Gender Equality did make submissions to both the 

SALRC and to the Portfolio Committee.  However, their advocacy did not penetrate the 

debate substantially.  The Sexual Offences Bill points to the disjuncture between the 

promised access points and the reality of the legislative process.    

 

                                                 
34 One member interviewed referenced the work of the previous chair, Pregs Govender, in getting joint 
hearings held on the Domestic Violence Act of 1998. 
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Epilogue 

At the time of writing (January 2006), the Sexual Offences Bill remains before the 

Portfolio Committee on Justice and Constitutional Development.  The Parliamentary 

Programme for 2006 published by the Parliament targets the end February as an end point 

for the legislation.  However, the reality is much different.  In personal correspondence 

with the Committee Secretary, Phumelele Sibisi, the Secretary noted that the drafters 

from the Ministry were not ready for debate and markup to resume in the Committee.  As 

a result, the Secretary speculated that the Sexual Offences Bill would be “amongst the 

first ones during the second term.  That is after Easter Weekend” before the Bill was 

taken up again by the Committee (Sibisi, “personal correspondence”). 

 As we have seen in this chapter, the Sexual Offences bill changed radically as it 

moved from the SALRC through the Ministry to the Portfolio Committee.  This case 

study serves to illustrate that the two categories of provisions most often stripped in this 

process were provisions related to government accountability and to items which would 

require new resources for implementation.  As noted at the outset of this chapter, the 

current political context in South Africa allows the ANC to place procedures in place 

which on paper amount to participatory democracy.  This case study revealed that those 

procedures for consultation with civil society, however, did not result in persistent 

influence by the civil society organizations.  Instead, while their input often was 

incorporated in early drafts of the legislation, later the Ministry and Portfolio Committee 

on Justice and Constitutional Development stripped those provisions from drafts.   
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 As with the case studies on Promotion of Equality and Prevention of Unfair 

Discrimination Act, No 4, 2000 and Domestic Violence Act  (DVA) (no. 118 of 1998), 

the analysis of the Sexual Offence Bill reinforces the argument made throughout this 

dissertation that that the hegemony of the ANC continues to mean that consultation with 

civil society to attain some level of participatory democracy does not translate into 

effective and persistent infiltration of legislation content.  The next chapter compares 

several points of similarity explored in each of the three legislation case studies.  In the 

next, and final, chapter I also will explore the possibilities for application of the lessons 

learned in this dissertation to other issues areas and other countries.   
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Chapter 7:  Conclusion 
 

 This dissertation argues that the ever-increasing political hegemony of the ANC 

undercuts the progressiveness of institutional structures that were designed to enhance 

participatory democracy.  Specifically, civil society’s ability to use institutions as 

avenues for input rests on effectively leveraging civil society's position and influence, 

something that South African groups cannot do in the current political context.  Broadly 

speaking, in South Africa, women’s groups studied in Chapter 4, 5, and 6, only 

intermittently and inconsistently had their demands incorporated into legislation.  The 

case studies revealed that women’s groups were successful in incorporation of their 

demands early in the legislative process.  As the legislative process continued, however, 

groups’ demands were more often than not stripped from final legislation.  In this 

concluding chapter I will survey the major lessons learned from the legislative case 

studies on the Promotion of Equality and Prevention of Unfair Discrimination Act, No 4, 

2000, the Domestic Violence Act (DVA) (no. 118 of 1998), and the Criminal (Sexual 

Offence) Amendment Bill.  I will then offer some assessments regarding those lessons 

and the current political context in South Africa.  Finally, I will look forward and explore 

future research that could test, support and challenge the research and conclusions in this 

dissertation.   
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A Look Back 

Lessons from the Promotion of Equality and Prevention of Unfair Discrimination Act, 

No 4, 2000 

The Promotion of Equality and Prevention of Unfair Discrimination Act underscored the 

challenges faced by the ANC in terms of negotiating multiple identities, complicated 

further by the continued racial and gender politics in South Africa.  While some 

provisions in the final legislation reflected basic ideas put forth by civil society, this case 

study revealed the tension between the ANC’s political party identity as the party of 

equality and emancipation and the realities of governing.  As Butler has noted, “The 

ANC has established itself as the almost unchallenged symbolic vehicle of majority 

aspirations for liberations” (193).  And yet, as the governing party, pressure was brought 

to bear to rein in ANC promises of liberation to limit the scope of legislation.  The ANC 

members attempted to balance their political party ideals and identity with their duties to 

govern.  In this case study, the balance often came at the cost of excluding civil society’s 

perspectives, particularly non-business based civil society, from final legislation.   

 For example, in the discussion of substantive equality provisions in the 

legislation, a provision advocated by non-business based civil society organizations, the 

ANC abandoned previously stated party ideology on this point.  Instead of using the 

opportunity to incorporate elements of liberation ideology developed during the anti-

apartheid struggles, the ANC opted for stripping the substantive equality provision.  Yet, 

in the floor debate and committee hearings, the ANC Members of Parliament continued 

to wrap themselves in rhetoric of equality to justify the legislation.  This highlights the 
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continued disjuncture between the rhetoric of the ANC versus the actions of the ANC.  It 

further demonstrates that it is easy to win power but harder to govern in a way that is 

consistent with promises made during the ANC’s rise to power.  In this way, the ANC is 

behaving like other nationalist movements that have come to power in Central and South 

America and other parts of Africa.  However, in South Africa, the difference rests in the 

consultative structures codified in the Constitution.   

 The lessons learned from the Promotion of Equality and Prevention of Unfair 

Discrimination Act, No 4, 2000 demonstrated further that the institutions and structures 

put in place to facilitate consultation with civil society were undercut by the dominance 

of the ANC.  In some instances, such as prohibited grounds, this dominance manifested 

itself in validation of the opposition parties’ perspectives, ironically.  At the very least, 

the dominance permitted M.V. Moosa to change the draft without explanation.  This was 

significant because it highlighted the difficulty in holding true to ANC perspectives while 

also governing as the dominant political party.  Even when the civil society did manage 

to penetrate the legislative process, success was largely because of the intersection 

between civil society interests and ANC interests, for example, on a single definition of 

discrimination.  This is a theme that emerges across the case studies.  A closer 

examination of the legislative process and legislation itself revealed that gender issues in 

particular were subordinated to other issues.  Finally, while the other case studies 

considered in this dissertation provided better examples, it was clear that some of civil 

society’s input on anti-discrimination policies was ignored to a large degree because of 

the implementation cost to government.  Despite this, however, these consultative 

structures provide a framework for more accountability for this disjuncture between 
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promises and reality and for a reprioritization of gender issues above resource constraints, 

a point I will return to below.   

 

Lessons from the Domestic Violence Act (DVA) (no. 118 of 1998) 

The debate and mobilization surrounding the Domestic Violence Act (DVA) (no. 118 of 

1998) demonstrated that the institutions and structures put in place to facilitate 

consultation with civil society were undercut by the dominance of the ANC.  When the 

civil society did manage to influence legislation, success was largely based on the 

intersection between civil society interests and ANC interests on a few issues.  These 

issues, including the expanded definition of ‘domestic’ in the legislation, were an 

example of successful infiltration of the legislation by women’s groups.  The legislation 

expanded the definition of ‘domestic’ to include more than simply ‘nuclear’ families; the 

definition included extended family members, homosexual couples and non-married 

couples that live together.  Some claim that the mere presence of legislation was a 

success for these groups.  While I have explained why the mere presence does not tell us 

much about the penetration of civil society into the legislative processes, it is important to 

recognize that the existence of domestic violence legislation is significant.  However, the 

existence may be explained by timing and intersecting interests.  The attention to 

domestic violence generated by the 1995 Beijing Conference and South Africa’s 

ascension to CEDAW was present in the debate surrounding the Domestic Violence Act 

(DVA) (no. 118 of 1998).  The amount of time and attention paid by the SALRC and 

members of Parliament to the larger international movement regarding violence against 

women, documented in Chapter 5, points to the importance of timing and the 
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international community in shaping legislation.  However this only went so far.   

Parliament passed legislation that addressed domestic violence but without increasing the 

state obligations, pointing to another theme throughout the dissertation.  In this area 

particularly, civil society was unable to penetrate the legislative process to have their 

demands for more state provided victim-centered services.  Many nuances of civil society 

demands or input was excluded in the interest of limiting government obligations.  

Additionally, input was vetoed or substantially altered when that input did not match with 

the goals or ideas of the ANC or Chair De Lange specifically. 

 

Lessons from Criminal Law (Sexual Offences) Amendment Bill  

At the time of writing (March 2006), the Criminal Law (Sexual Offences) Amendment 

Bill remains before the Portfolio Committee on Justice and Constitutional Development.  

As we saw in Chapter 6, the Sexual Offences bill changed radically as it moved from the 

SALRC through the Ministry to the Portfolio Committee.  The major lesson learned from 

this case study was “obligation avoidance”.  Provisions that required an increase in 

government obligations or responsibilities were stripped from the legislation.  In this case 

study, the two categories of provisions most often stripped in the legislative process (that 

has occurred thus far) were provisions related to government accountability and to items 

which would require new resources for implementation.  This case study revealed that 

consultative procedures did not result in persistent influence by civil society 

organizations.  Instead, while their input often was incorporated in early drafts of the 

legislation, later the Ministry and Portfolio Committee on Justice and Constitutional 

Development versions stripped those provisions from drafts.  In this case, De Lange often 
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was the source of changes to the drafts.  The lack of closure or passage of this legislation 

also points to the inability of civil society to penetrate the legislative processes.  The 

legislation has been in the pipeline literally for nearly 10 years.   

 As with the case studies on Promotion of Equality and Prevention of Unfair 

Discrimination Act, No 4, 2000 and Domestic Violence Act  (DVA) (no. 118 of 1998), 

the analysis of the Sexual Offences Bill reinforced the argument made throughout this 

dissertation that the hegemony of the ANC continues to mean that consultation with civil 

society to attain some level of participatory democracy does not translate into effective 

and persistent influence over the contours of legislation.   Current and continuing 

consideration of the Sexual Offences Bill may provide some opportunity for women’s 

groups to advocate for the reinsertion of the stripped provisions.  If additional 

consultation occurs within the relevant parliamentary committees, perhaps these groups 

will be able to leverage their position more effectively vis-à-vis the ANC.   

 

An Assessment of Lessons Learned 

In this section of the chapter I will compare and analyze the lessons learned from the 

legislative case studies.  I will analyze the importance of the project in terms of 

understanding the current and future state of democracy in South Africa.  I will explore 

the role of race, a concept that has been excluded, self-consciously, from the analysis thus 

far.  I will then assess the role of the political context, the one-party dominant system of 

South Africa and the civil society structures in this dissertation and South Africa politics 

generally.   
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Comparison Across Case Studies 

All three pieces of legislation originated to redress problems in the current legal system.  

Each of the three areas—domestic violence, discrimination, and sexual offenses—lacked 

comprehensive legislation in the eyes of civil society, government or both.  Often the lack 

of legislation meant that people such as police officers or magistrates had discretion over 

dealing with violence, discrimination or sexual assaults.  Over the course of the 

legislative process, demands that attempted to address status quo discretion by increasing 

accountability were often exactly the types of demands that the government either never 

allowed in or stripped from legislation.  Much of the input from civil society stemmed 

from their experiences working ‘on the ground’ on issues related to the legislation.  In 

many instances, civil society, including women’s groups, argued for increased state 

responsibility to ameliorate the problem under consideration.  The demands most often 

advocated by groups had associated increases in government expenditures or at least a 

reordering of resource allocation within government. Often this was the undoing of the 

demand.   

 The patterns described here exist in a context of political structures and of ANC 

dominance of these structures.   The patterns reflect the overall point that while on paper 

the provisions for consultation and input as well as progressive rights exist, the reality is 

much different.  The context of a one party dominant system shapes the institutions by 

creating less than ideal circumstances for civil society to influence policy.  Neta 

Crawford argues that: 

Some scholars of argument, notably Jurgen Habermas, talk about the conditions for ‘ideal speech’ 
where only the force of the better argument convinces. . . In an ideal speech situation, all actors are 
competent and able to challenge the premises of their interlocutor, and the interlocutor must be 
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prepared to justify their claims to validity. . .Politics, even in democratic contexts, is certainly not 
an ideal speech situation where preexisting power and authority have been removed from the 
scene or equalized and the only force of the better argument convinces.  Political argument occurs 
on a decidedly unlevel playing field of discourse between differently powerful actors (29-31).   
 

Crawford accurately describes the South Africa context and the patterns of exclusion of 

civil society demands.  However, this dissertation adds to the understanding of how that 

political context, including the hegemony of the ANC, implicates those government 

institutions.  Enhancing this understanding becomes more important because the ANC 

was once a civil society organization.  During that time, the ANC worked to combat 

apartheid with many of the same organizations making submissions to the SALRC and 

Portfolio Committee.  Now the ANC is in the position of power vis-à-vis other civil 

society organizations.  As a result of its experiences and internal structures, the ANC has 

written into the legislative process forums where advocacy can occur. These institutions 

give the appearance that the political structures facilitate dialogue between the ANC and 

citizens.  In order to make use of these forums, civil society has to re-imagine its role in 

those institutions, including its relationship with the ANC and opposition political parties.  

  

 While it would be possible for political structures to genuinely increase dialogue 

without automatically including civil society demands, the reality is that the consultation 

should result in some success for civil society groups.  Put another way, the pattern in the 

case studies indicates that there may be something other than ‘bad ideas’ to explain the 

pattern of exclusion.  Civil society cannot make effective use of institutions.  In this way, 

the legislative institutions such as the SALRC and parliamentary committees did not 

perform as they were envisioned.  Based on these case studies, the institutions did not 

function as an effective conduit for civil society input because the institutions themselves 
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were altered or skewed by the ANC’s political dominance.  Goetz and Hassim conclude 

that there are three types of public engagement: “access (consultation, dialogue), 

presence (representation) and influence (accountability)” (7). Currently for women’s 

groups and other civil society groups only access and presence exist.  The systematic 

exclusion of particular types of input was possible only because the ANC has such 

political hegemony.  It does not, however, bode well for the vibrancy of democracy in 

South Africa.  The ANC dominance provides additional leverage to the members of the 

ANC like De Lange or Moosa to influence legislation without regard to civil society’s 

demands.  Civil society can and does contribute to the development of legislation.  But at 

several points in the process, as explored in Chapters 4, 5, and 6, ANC political 

dominance creates veto points that undercut civil society’s input on pieces of legislation. 

 One alternative explanation for the overall findings of this dissertation might be 

that the ANC is simply disinterested in gender equality and therefore will not incorporate 

women’s groups’ demands into legislation.  It is certainly true, as I will explore in detail 

below, that gender has been subordinated to race and class issues in South Africa from 

the colonial period until today.  However, for groups who are interested in gender 

equality and quality of life issues for women, the issue becomes in what ways can those 

groups use institutions available to them to garner attention from the ANC to convey 

interests to the ANC?  Furthermore, and perhaps more importantly, in what ways can the 

institutions be used to reorder the priorities of the ANC-led government to elevate gender 

concerns.  This dissertation’s findings point to the need for groups to convince the ANC 

that the ANC’s interests either coincide with women’s groups or that those interests are 

best served by incorporation of women’s groups demands.  While this seems 
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straightforward, currently groups take for granted the notion that the ANC is committed 

to gender equality because of the provisions in the Constitution and the rhetoric of the 

ANC.  It is clear that the ANC must believe it will be held accountable for its gender 

policies.  I will explicate below how best to accomplish this based on the lessons learned 

from the dissertation case studies.   

 

Significance of Findings for South Africa 

Deepening Democracy.  This dissertation adds to the current academic and real world 

debate over the ‘deepening of democracy’, a phrased coined by Larry Diamond (1999).  

This debate is felt particularly in South Africa as it continues to deal with pervasive 

poverty in a democracy only ten years old.  Steven Robins observes that: 

A particularly sobering aspect of the South African transition to democracy has been the growing 
recognition that, while South Africa has one of the most progressive constitutions on the planet, the 
actual realisation of these constitutional rights has not lived up to expectations.  Although there have 
been considerable gains in terms of ‘first generation’ human rights—political and civil rights, such as 
freedom from discrimination on the grounds of race, gender, sexual orientation, religion, etc—the 
same cannot be said concerning the realisation of ‘second generation’ socio-economic rights.  Despite 
these limits, celebrations of South Africa’s ‘political miracle’ continue to focus on, and at times 
fetishise, ‘first generation’ rights while glossing over the limited delivery on socio-economic 
transformation (2).   
 

This celebration of the ‘political miracle’ poses a problem for analysts and policymakers 

because it distracts from understanding political processes in South Africa.  If we make 

the assumption that South Africa can be a healthy democracy because it has the ‘right’ 

constellation of institutions, then we miss the very real problem of ANC hegemony in 

undercutting the progressiveness of the institutions.  These institutions cannot fully 

function without healthy component parts, including electoral leverage and civil society 

input.  The structures of these institutions require that groups use electoral leverage to 
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make the institutions responsive.  That electoral leverage, as I explored in Chapter 3, does 

not exist for civil society.  The development of institutions in constitutional engineering 

literature presumes electoral competition.  South Africa provides unique insights into the 

institutional functioning when this is absent.   

 This poses a challenge for the development of democracy.  It is certainly true that 

the institutions are not likely to erode and democracy is not likely to collapse in South 

Africa any time soon.  Ironically, as Steven Friedman points out, “for now the survival of 

formal democratic institutions is largely guaranteed by the reality that electoral outcomes 

are not in doubt” (8).  As I noted in Chapter 3, existing fissures within the ANC may 

eventually generate electoral competition.  In the meantime, the participatory and 

emancipatory potential enshrined in the Constitution will remain locked there because 

civil society cannot consistently penetrate institutions.  Addressing this problem requires 

a commitment on the part of the ANC to accommodate the input and adhere to the 

results, at least sometimes, of these participatory institutions such as the SALRC even 

without the threat of electoral retaliation.  While the ANC may allow more input from 

civil society simply because of altruism, it also should take care to understand that 

without such outlets for demands, the probability that fissures will splinter the ANC elite 

and party base increases.   

 From the perspective of civil society organizations advocating for progressive 

political agendas to assist marginalized groups, this dissertation provides several 

important lessons for future advocacy.  First, as noted previously, fissures within ANC-

allied groups provide one opportunity to leverage the ANC.  These fissures, over 

economic development or AIDS for example, mean that disaffected groups could be 
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targeted by civil society for mobilization. But this mobilization requires civil society 

groups to coalesce around an existing or newly formed political party.   The challenge 

with this strategy is two-fold.  First, the ANC, as described throughout this dissertation, is 

adept at co-opting opposition by forging alliances or offering access to levers of power to 

stave off criticism or challenge.  Additionally, this strategy requires an energized segment 

of society to generate a groundswell of support for a break with the ANC.  Given the 

voter apathy outlined in Chapter 3, for example, this might prove a less effective strategy. 

 In the absence of electoral leverage, civil society groups who seek to have their 

demands incorporated into policy must focus on fostering accountability of the ANC 

beyond elections.  As noted in Chapter 3, the local and provincial governments in South 

Africa play an important role in implement of national legislation as well as in 

development of localized policies.  Some provinces, such as the Western Cape, are 

known for their progressive political and social reforms.  As a result, civil society groups 

may focus their advocacy efforts on offices and elected officials at the local and 

provincial levels.  This may serve two functions.  First, it might allow groups to 

incorporate their demands into legislation passed in provincial legislatures.  Second, these 

groups may generate bottom up pressure on the ANC by building coalitions with 

provincial government officials to pressure for change.  Anecdotally, a director of a 

provincial branch of the Office on Status of Women (OSW) and a director of a large 

women’s organization focused on domestic violence commented that the real work on 

gender issues was done at the provincial offices.  These ‘best practices’ as they are called 

in South Africa then are often disseminated around other provincial OSW offices as a 

way of ensuring good policy implementation.  By building coalitions with other 
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government officials who might have the ear of the ANC national leadership, civil 

society groups focused on a progressive agenda may be better situated to ensure their 

demands are incorporated into legislation.   

 

Racial Politics.  Race has been absent from the analysis and discussion in this 

dissertation.  For anyone studying South African politics, race and apartheid provide a 

backdrop.  I self-consciously, however, excluded this as a prominent element of my 

analysis.    First, I concluded that the influence of gender as an important structure in 

South Africa has been obscured by the on-going focus, sometimes exclusively, on race.  

In analysis of the apartheid struggle, women members of the ANC were asked to set aside 

gender concerns for the greater good of the liberation struggle.  Furthermore, the 

women’s groups studied in the legislative case studies, and civil society groups generally, 

have always been multi-ethnic and multi-racial in South Africa.  Black Sash, as an 

example, developed out of the ‘Colored’ community but evolved into a group with white, 

Afrikaner, Indian, and black African membership.  As a result, it is appropriate given the 

goals of the study to de-emphasize race.  Second, in South Africa, race is not the only 

identity that mobilizes groups.  Increasingly class structures the interactions amongst 

groups and the government.  In elections, for example, Friedman notes that race cannot 

be the only influencing identity.  If it was, he argued, elections would be racial censuses 

and “Zulu speaking voters would not divide their support between the ANC and the 

Inkatha Freedom Party (IFP), and “coloured” voters would not divide theirs between 

several parties” (5) as they do.  Finally, an overemphasis on the role of race runs the risk 

of creating analyses that do not bear any resemblance to reality.  Butler comments that in 
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the aftermath of apartheid, many analysts painted South Africa as an inherently unstable 

country, prone to violent civil war, because of its multi-ethnic and multi-racial makeup 

(192).  This myth, for example, manifested itself in “a racialised conception of the 

irrational crowd that superimposed media images of African youth, township, murder and 

mayhem” (193).  These analyses have not proven true.  As a result, I am wary of an 

overemphasis on race to explain all political phenomena in South Africa.  Additional 

study of the racial dynamics of the internal structures of civil society groups involved in 

legislative case studies would be a possible extension of this work.   

 

Civil Society.  As noted throughout this dissertation, civil society provides one possible 

countervailing force to ANC dominance.   In fact, without a viable political party 

opposition, civil society is the main countervailing force.  When studying civil society, 

there is a risk of “fetishizing” civil society as a pure democratic sphere that can do no 

harm.  In the legislative case studies, I did not presuppose that all civil society input was 

worthy of inclusion in legislation.  However, it was also a difficult premise to support 

that the ANC always was correct in its removal of these provisions.  What was clear from 

the case studies, however, was a pattern to the types of demands that were rejected by the 

ANC.  This dissertation explains this pattern through institutional and contextual 

constraints on civil society’s influence over policy.   

 Nor does this dissertation contend that ANC dominance is the sole reason that 

civil society cannot penetrate substantially the legislative processes.  Rather the case 

studies in this dissertation suggest the civil society continues to attempt to balance the 

relationship it once had with the ANC-as-civil society-organization with the relationship 
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it currently has with the ANC-as-governing-political-party.  Certainly, one explanation 

for the lack of penetration could be that the civil society organizations aimed high but 

understood that their initial demands would not be adopted.  In other words, civil society 

groups could have been simply savvy negotiators.  However, the excluded demands in 

the case studies were often demands groups advocated for at the SALRC and throughout 

the committee submission process, undermining the efficacy of this explanation.  It is 

also important to note that while I have spoken throughout the dissertation of ‘civil 

society organizations’ or ‘women’s groups’, there are a diversity of groups encompassed 

by the general labels.  As noted in Chapter 2, there is some debate for example about 

whether the trade associations that advocated during the Promotion of Equality Act 

processes are civil society organizations.  By some definition their focus on profit 

excludes them from the realm of civil society (see Diamond 1999).  As I will describe 

below, this focus on the internal structures and differentiation between civil society 

organizations themselves provides fertile ground for future research.   

 

A Look Forward  

 This dissertation attempts to contribute to multiple academic literatures and to 

policy discussions over the issues in the case studies.  The dissertation adds to the limited 

literature on one-party dominant democratic systems.  There has certainly been extensive 

work on one-party dominant authoritarian systems such as the Soviet Union or China.  

However, as noted in the literature review, limited scholarship has addressed the potential 

disjuncture between one party dominant political systems and democracy.  In the context 
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of the ongoing discussions of deepening democracy, South Africa provides an excellent 

country case study on whether or not democracy can remain vibrant with only one 

dominant political party.  This dissertation also contributes to our understanding of civil 

society, particularly in a context in which the term ‘civil society’ encompasses not only 

bowling leagues but also non-governmental organizations and social movement 

organizations that have particular policy agendas.  Furthermore, the dissertation 

contributes to the discussion of South Africa as a country by exploring the complexity of 

a social, economic, and political environment shaped by current and historical events.  

This complex environment renders South Africa a microcosm for many of the issues 

facing developing democracies in Africa, Asia, and Latin America.   

 Future studies can add both to the broader discussion of South African democracy 

and comparative political studies.  While this dissertation provides an initial round of 

analysis into the ways civil society interacts with the state, future studies could examine 

other sites of interactions.  Different levels of government provide other sites.  For 

example, applying this model to understanding the interaction between civil society and 

provincial legislatures would generate interesting case studies to test the propositions 

offered here.  As Mattes and Gyimah-Boadi report, “the ANC now controls each of the 

country’s nine provinces; it is the majority party in seven and enjoys overwhelming 

dominance in at least five” (247).  While the dominance in five provinces replicates the 

dominance at the national level, the other provinces would test the arguments in this 

dissertation at the provincial level.  The executive branch provides additional avenues for 

civil society to influence policy.  Another future study could evaluate the ability of 

groups to penetrate those policymaking processes.  A multitude of social and economic 
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issues that pose challenges to government and citizens establish another site of interaction 

between civil society and the state.  Future studies could examine the interaction between 

civil society and the state on a single policy issue across time.  While there was a time 

element in this dissertation because of the spacing of the legislative case studies, a future 

study could examine AIDS/HIV, land reform, or water and electricity access policy 

development across time and government institutions.     

 This dissertation did not examine extensively the internal structures of the civil 

society organizations considered.  Friedman notes that many individuals are not in a 

position to mobilize around or participate in civil society organizations (11).  In this way, 

this dissertation only tests mobilized groups rather than the numbers or types of citizens 

that are mobilized.  While examining mobilized groups tells a lot about the way South 

African institutions function, additional examination of the internal structures of groups is 

warranted.  Perhaps even more interesting, in terms of the study of the interaction 

between civil society and the state in South Africa, a future study could examine 

logistical obstacles to influencing policymaking.  For example, Cape Town, as the seat of 

Parliament, is very distant geographically from other centers of population like 

Johannesburg, Pretoria and Bloemfontein.  Travel then to attend meetings or hearings 

may be difficult.  A comparison of the policy demands by groups in those locations 

versus those that have the resources to travel to Cape Town may reveal differences in 

demand types depending on the groups’ geographic location and resource base.  This 

dissertation addressed this disparity by examining the written submissions of groups as 

well as the minutes of hearings.  Written submissions are an option available to all 

interested groups regardless of location.  Further study, however, is warranted on the 
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possible differences between groups based on groups’ geography.  Additionally, South 

Africa has eleven official languages, but all of the work of Parliament is conducted in 

English (although translators are available to members of parliament), including drafts of 

legislation.  While many people understand English, an interesting study would examine 

the role that language difficulties play in limiting input by civil society groups.  

Additionally, future studies could examine alternative tactics used by civil society groups 

to influence policymaking.  For example, the Women’s Legal Center, a group 

interviewed for this dissertation, combines advocacy work with litigation.  In an 

interview, the acting head of the Women’s Legal Center commented that the WLC uses 

litigation often, somewhat ironically from the US perspective, to speed up the process of 

change.  As noted above, civil society is in a position to hold the ANC responsible for the 

disjuncture between promises and reality related to gender equality.  Litigation provides a 

interesting alternative to traditional advocacy in Parliament or other institutions.  In the 

recent past, the South African judiciary has been willing to hold the government to 

account in several high profile cases dealing with gay marriage, inheritance law and 

domestic violence.  In each of these cases, the courts invoked the South African 

Constitution, particularly constitutional protections for human dignity, to force policy 

changes by the national parliament.  This litigation strategy, while potentially more 

expensive that advocacy work at the national level, provides a mechanism for holding the 

ANC-led government liable for policies, or the absence of policies, that do not match the 

provisions of the Constitutions.   

 



 210

Final Thoughts 

The ANC has never been a political party.  It was formed as a parliament of the African people.  
Right from the start, up to now, the ANC is a coalition, if you want, of people of various political 
affiliations.  Some will support free enterprise, others socialism.  Some are conservatives, other are 
liberals.  We are united solely by our determination to oppose racial oppression.  That is the only 
thing that unites us.  There is no question of ideology as far as the odyssey of the ANC is 
concerned, because any question approaching ideology would split the organization from top to 
bottom.  Because we have not connection whatsoever except this one, our determination is to 
dismantle apartheid (Mandela speaking in 1990).  
 

As things often do in South African politics, I return to Mandela to end this dissertation.  

Mandela knew as early as 1990 that transformation of the ANC into a traditional political 

party would be a difficult task.  The ANC must continue to draw on its unique history to 

deal effectively with the challenges before it as a government, a governing party and a 

group of individuals that seek to remember the roots of the organization.  Scholars and 

citizens continue to debate how true to their roots current ANC leadership is in its 

approach to social and economic problems. What is not debatable is that the party must 

work to make democracy inclusive, not only on paper but also in reality.  The risks of a 

failure to do so are large.  The payoffs if the ANC can accommodate multiple interests 

are huge.   
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Appendix Coding Content Categories in Brief 

Promotion of Equality and Prevention of Unfair Discrimination Act, No 4, 2000 

 
 
Actor Codes.  What category of actor advocating? 

1. Civil Society Organizations (including women’s groups, universities’ academic 
units focused on researching and advocating for particular issues) 

2. Government Actors (including SALRC, judges, Commission on Gender Equality, 
Commission on Human Rights, and Office on the Status of Women) 

3. Individuals (including lawyers or university professors acting outside academic 
units) 

4. Members of Parliament 
 

Demand Type.  What type of demand was being made? 
1. Inclusion of Preamble 
2. Definitions (including of discrimination, relationship, etc) 
3. Prohibited grounds (including open language, inclusion of nationality, AIDS/HIV, 

family status, etc) 
4. Burden of Proof/Fairness standard (who has burden of proof, tests of fairness, etc) 
5. Role of Chapter 9 Institutions 
6. Inclusion of resources allocation for substantive equality 
7. Equality Courts (including designation power, alternative tribunals or courts, etc) 
 

Argument Type.  What type of argument if any used to justify demand? 
1. Unnecessary given existing law 
2. Narrative (including individual stories to justify demand) 
3. Constitutional requirement (including requirement for legislation or other section 

requirement for inclusion of prohibited ground, etc) 
4. International treaty or legal obligations 
5. US Law (as model) 
6. Other countries law (as model) 
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Appendix Coding Content Categories in Brief 

Domestic Violence Act  (DVA) (no. 118 of 1998) 

 
Actor Codes.  What category of actor advocating? 

5. Civil Society Organizations (including women’s groups, universities’ academic 
units focused on researching and advocating for particular issues) 

6. Government Actors (including SALRC, judges, Commission on Gender Equality, 
Commission on Human Rights, and Office on the Status of Women) 

7. Individuals (including lawyers or university professors acting outside academic 
units) 

8. Members of Parliament 
 

Demand Type.  What type of demand was being made? 
1. Definition violence as pattern or single event 
2. Definition of violence (including physical only, verbal, economic, sexual, etc.) 
3. Definition of domestic (including same sex couples, extended family, 

heterosexual relationships only, common law marriages, customary marriages, 
etc) 

4. Resources for victims assistance (including counseling, legal assistance, 
emergency housing, etc) 

5. Duty to inform (including demands for written notification, language of written or 
verbal notification, verbal alone, Braille, etc.) 

6. Postive duty to assist victim (including positive duty to assist, punishment for 
failure to inform or assist, etc) 

7. Issue of protective order or interdict (who serves, interim interdict, when interdict 
goes into effect) 

8. Criminalizing domestic violence (including proposed penalties and sentencing 
guidelines) 

 
Argument Type.  What type of argument if any used to justify demand? 

7. Unnecessary given existing law 
8. Narrative (including individual stories to justify demand) 
9. Constitutional requirement (including human dignity provision, etc) 
10. International treaty or legal obligations 
11. US Law (as model) 
12. Other countries law (as model) 
13. Experience with other South African laws 
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Appendix Coding Content Categories in Brief 

Criminal Law (Sexual Offences) Amendment Bill 

 
Actor Codes.  What category of actor advocating? 

9. Civil Society Organizations (including women’s groups, universities’ academic 
units focused on researching and advocating for particular issues) 

10. Government Actors (including SALRC, judges, Commission on Gender Equality, 
Commission on Human Rights, and Office on the Status of Women) 

11. Individuals (including lawyers or university professors acting outside academic 
units) 

12. Members of Parliament 
 

Demand Type.  What type of demand was being made? 
1. Definition of Rape (including gender neutral definition, age of consent, 

penetration, orifices included in definition, etc) 
2. Trial procedures (rights of accused, exclude delay inference, inclusion of sexual 

history of complainants, cautionary rule) 
3. Implementation (oversight, directives from Ministry of Justice on implementation, 

etc.) 
4. Provision of services for complainants (access and resources for counseling, 

require medical treatment paid for by state for complainant, access to AIDS drugs 
at state expense,  

5. Support persons and vulnerable witnesses (including designation of vulnerable 
witness automatically, specify processes of designation, resource allocation for 
payment and transportation of support persons, etc.) 

6. Inclusion of Guiding Principles in legislation 
 

Argument Type.  What type of argument if any used to justify demand? 
14. Direct experience of service provider 
15. Unnecessary given existing law 
16. Narrative (including individual stories of complainants to justify demand) 
17. Constitutional requirement (including human dignity provision, etc) 
18. International treaty or legal obligations 
19. US Law (as model) 
20. Other countries law (as model) 
21. Experience with other South African laws 
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