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This study applies a critical discourse analysis framework to an examination of 

the constitutive effects of three regulatory proceedings, called “The Computer Inquiries,” 

on contemporary notions about communications infrastructure policy.  The Computer 

Inquiries are a trio of interrelated U.S. Federal Communications Commission (FCC) 

dockets focused on problems posed by the convergence of regulated telephony with 

unregulated computing services. The Inquiry docket texts, which date from the mid-

1960s to the late 1980s, are a basis for the liberalization of common carrier1 regulation 

and are the empirical evidence that the dissertation draws upon to trace the incremental 

evolution of terms used to define the boundaries between these converging services. 

Datasets include the 23 documents contained in three case studies: Computer Inquiry I 

                                                 
1 Common carrier is generally understood to mean “An individual or business that advertises to the public 
that it is available for hire to transport people or property in exchange for a fee. A common carrier is legally 
bound to carry all passengers or freight as long as there is enough space, the fee is paid, and no reasonable 
grounds to refuse to do so exist. A common carrier that unjustifiably refuses to carry a particular person or 
cargo may be sued for damages” as noted in Common Carrier." West's Encyclopedia of American Law. 
2nd Ed. Ed. Jeffrey Lehman and Shirelle Phelps. Gale Group, Inc., 2005. eNotes.com. 2006. Retrieved June 
13, 2008 from http://www.enotes.com/wests-law-encyclopedia/common-carrier. 
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(FCC Docket 16979), Computer Inquiry II (FCC Docket 20828), and Computer Inquiry 

III (FCC Docket 85-229).  

The first case study traces the incremental construction of a concept called 

“hybrid” services as the foundation for an FCC policy of “maximum industry separation” 

between common carriers and data processing companies. The second case study 

illustrates how the FCC subsequently re-engineered the hybrid concept into regulatory 

categories of “basic” and “enhanced” services. This definitional shift justified liberalizing 

the FCC’s maximum separation policy into a “modified” policy based upon a resale 

structure. The third case study demonstrates how the FCC further relaxed the resale 

policy by implementing accounting controls to distinguish between regulated common 

carriers providing the telecommunications infrastructure (conduit) used by unregulated 

information services (content) companies.  

Research reveals the malleable and somewhat arbitrary nature of regulatory 

distinctions between content and conduit as a basis for the FCC’s shifting jurisdictional 

authority over common carriers. During the course of the Inquiries, the FCC transitioned 

from a proactive to a reactive regulator with a discursive strategy involving what the 

dissertation calls “linguistic engineering.” Finally, the study notes the lack of attention to 

First Amendment and democracy concerns in all three Inquiry dockets. The dissertation 

concludes by calling for a Fourth Computer Inquiry to reconsider the legacy of the 

Computer Inquiries through which the principle of nondiscriminatory carriage of 

information by telecommunications providers has been eroded. 
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CHAPTER 1: INTRODUCTION 

[T]yrannies of various sorts flourish. Some are the tyrannies of inertia – red tape – 
rather than explicit public policies. Others are the quiet victories of infrastructure 
builders inscribing their politics into the systems. Still others are almost accidental 
– systems that become so complex that no one person and no organization can 
predict or administer policy. (Bowker and Star, 2002; p. 50) 

In September 2007, The New York Times broke a story reporting that the phone 

company Verizon had rejected a request from the National Abortion Rights Action 

League (NARAL) to send text alerts on reproductive rights to subscribers of NARAL’s 

text alert service (Liptak, 2007). Outrage at Verizon’s action to block political speech 

followed from across the political spectrum (NARAL Press Release, 2007), in particular 

from NARAL’s executive director (Keenan, 2007). Subsequently, Verizon voluntarily 

retracted its action (McAdam, 2007) even though the telephone company was not acting 

illegally in blocking transmission of NARAL’s text alerts. This is because federal 

communications law considers text messaging an unregulated “enhanced service,” and as 

such, not subject to the common carriage principle that guarantees nondiscriminatory 

electronic transmission of message content. Companies deemed common carriers are 

subject to regulation under Title II of the Communications Act of 1934, as amended by 

the Telecommunications Act of 1996. The Act defines “common carrier” as follows: 

(10) COMMON CARRIER.--The term ''common carrier'' or ''carrier'' means any 
person engaged as a common carrier for hire, in interstate or foreign 
communication by wire or radio or in interstate or foreign radio transmission of 
energy, except where reference is made to common carriers not subject to this 
Act; but a person engaged in radio broadcasting shall not, insofar as such person 
is so engaged, be deemed a common carrier. (47 U.S.C. 153) 

Verizon’s “enhanced” category of telephone service descends from the FCC 

Computer Inquiries that provide the case studies for this dissertation, and the NARAL 

incident in particular has invigorated debate about the role that telecommunications 

resources should play in facilitating speech. Noted U.S. journalist Bill Moyers has 
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claimed in speeches at media reform conferences what others have also said (Lamay, 

2007), which is that “freedom of speech is the oxygen of democracy.” By extension, this 

dissertation argues that in the contemporary analog-to-digital and globally networked 

communications environment, telecommunications infrastructure provides the essential 

respiratory system needed to facilitate the circulation and flow of that speech, i.e., 

knowledge, information, and ideas, into and out of the body politic. Hence, the normative 

stance taken here is explicit: communications regulators have an obligation to rebalance 

their regulatory priorities to attend to the health of that respiratory system by ensuring 

that no part of the telecommunications infrastructure block or restrict the flow of speech. 

However, despite the fact that the First Amendment’s status “as the boundary-setting 

foundation principle of communications policy”2 (Napoli, 2001; p. 29), nothing in the 

FCC’s enabling legislation or in the regulatory record examined in this study suggests 

this as either an explicit or implicit goal of telecommunications regulation. In response, 

this dissertation calls attention to ways in which FCC rulemaking discourse marginalizes 

the social dimensions of its regulatory mandate. 

Significance 

According to a former FCC senior counsel for Internet issues, the decisions made 

in the Computer Inquiries not only created the “necessary precondition for the success of 

the Internet” (Cannon, 2003, p. 169), but it also affected the infrastructure for broadcast 

programming. For example, William Ginsberg (1981) a former deputy chief of policy in 

the FCC’s Common Carrier Bureau, made the following observation in his review of the 

Second Computer Inquiry: 

                                                 
2 Napoli’s model of the foundation principles of communications policy places the following three 
normative values within a First Amendment framework: localism, universal service, and a marketplace of 
ideas that is facilitated by diversity and competition. 
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I believe the FCC’s decisions in the common carrier field determine to a large 
extent the availability of program distribution channels for broadcasting and cable 
and the technological potential for applications in all communications services. 

Though the FCC was created using language borrowed from transportation regulation, 

specifically, from the Interstate Commerce Commission, communications has always 

been considered unique and different from other regulated utility-like regulated 

industries. The NARAL incident offers a contemporary example of the tension between 

the economic and the social nature of the FCC regulatory agenda.  Yet, despite its 

fundamental role in governing the infrastructure that facilitates the flow of speech in a 

democratic society, telecommunications regulation remains incidental to many other 

social and economic policy concerns. Napoli (2001) suggests that this secondary status is 

due in part to a culture of telecommunications regulation in the U.S. that has historically 

privileged economic, antitrust, and engineering-oriented interests over social policy 

concerns grounded in First Amendment values. Regulators have interpreted their mandate 

as defining the industry, pricing, and rate structures of the infrastructures for speech, in 

order to fulfill the FCC’s statutory purpose: 

To make available, so far as possible, to all the people of the United States, 
without discrimination on the basis of race, color, religion, national origin, or sex, 
a rapid, efficient, Nation-wide, and world-wide wire and radio communication 
service with adequate facilities at reasonable charges, for the purpose of the 
national defense, for the purpose of promoting safety of life and property through 
the use of wire and radio communication. (47 U.S.C. 151) 

The “enhanced” services that now form a part of that nationwide service remain an 

ambiguous regulatory concept and a subject of contemporary debate about the future of 

common carriage that travels under the moniker “network neutrality.”   

At present, network neutrality means different things to different people.  For 

instance, Stanford University scholar Bruce Owen (2007) considers it merely a “slogan” 

advanced by people seeking to revive what he considers “the traditional naïve ‘common 



 4

carrier’ solution to the threats they fear.” In contrast, open source Linux activists suggest 

that those who are fighting against network neutrality are arguing for a “neutered Net” 

(Searls, 2006). Scholars at the Internet Governance Project at Syracuse University 

consider network neutrality an internationally relevant “normative guide to policy….that 

addresses the right of Internet users to access content, services and applications on the 

Internet without interference from network” (Mueller, et al., 2007).  To legal expert Tim 

Wu, it is “a network design principle” for “a maximally useful public information 

network [that] aspires to treat all content, sites, and platforms equally”.3 In a more 

nuanced treatment, legal expert Susan Crawford (2006) argues for treating such 

broadband networks like other utility services with specific public benefits. Finally, in a 

recent FCC (2007) decision approving a merger of AT&T and the Bell South 

Corporation, a definition for network neutrality emerges more obliquely: 

[An] agreement not to provide or to sell to Internet content, application, or service 
providers…any service that privileges, degrades, or prioritizes any packet 
transmitted over AT&T/BellSouth’s wireline broadband Internet access service 
based upon its source, ownership, or destination. 

This brief tour of some of the definitional terrain involved in current discussion 

about network neutrality resembles aspects of the process of defining “enhanced 

services” during the FCC’s Computer Inquiry proceedings that took place over a 20-year 

period. Using three regulatory dockets as case studies for its “discourse data,” the 

dissertation traces the evolution of FCC distinctions in the form of codified definitions, 

between the instruments (i.e., infrastructure) needed to transmit (i.e., transport) 

information, and the information (i.e., data or content) itself. In the process, a pattern 

emerges that the dissertation identifies as linguistic engineering, which is used here to 

mean the intentional, strategic use of language to design, architect, plan, alter, manage, or 
                                                 
3 http://www.timwu.org/network_neutrality.html 
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construct meaning using lexical, grammatical, syntactic, and cohesive linguistic devices. 

The term “linguistic” was selected as a modifier for engineering because of its reference 

to processes used in the field of linguistics, which is “[t]he study of the nature, structure, 

and variation of language, including phonetics, phonology, morphology, syntax, 

semantics, sociolinguistics, and pragmatics.”4 The term “engineering” has been selected 

because it refers to aspects of the FCC’s professional expertise in the linguistic craft of 

rulemaking that affects the evolution of communications infrastructure. Engineering, in 

this sense, refers to what the Columbia Encyclopedia considers “a… profession devoted 

to designing, constructing, and operating the structures, machines, and other devices of 

industry and everyday life.”5 Similarly, the Britannica Concise Encyclopedia6 defines 

engineering as the “[p]rofessional art of applying science to the optimum conversion of 

the resources of nature to the uses of humankind.” Further, McGraw-Hill’s Encyclopedia 

of Science and Technology speaks to the way in which an engineer is educated, which 

significantly mirrors how an FCC administrative lawyer develops his/her expertise:  

Formal education must be broad and deep in the sciences and humanities. Then 
comes an increasing degree of specialization in the intricacies of a particular 
discipline, also involving continued postscholastic education. Normal promotion 
thus brings interdisciplinary activity as the engineer supervises a variety of 
specialists. Finally, the engineer enters into the management function, weaving 
people, money, materials, machines, and energy sources into completed processes 
for the use of society.7 

                                                 
4 Linguistics. (n.d.). The American Heritage® Dictionary of the English Language, Fourth Edition. 
Retrieved November 23, 2008, from Answers.com Web site: http://www.answers.com/topic/linguistics 
5 Engineering. (n.d.). The Columbia Electronic Encyclopedia, Sixth Edition. Retrieved November 23, 2008, 
from Answers.com Web site: http://www.answers.com/topic/engineering 
6 Engineering. (n.d.). Britannica Concise Encyclopedia. Retrieved November 23, 2008, from Answers.com 
Web site: http://www.answers.com/topic/engineering 
7 Engineering. (n.d.). McGraw-Hill Encyclopedia of Science and Technology. Retrieved November 23, 
2008, from Answers.com Web site: http://www.answers.com/topic/engineering 
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This dissertation assumes that linguistic engineering is a deliberate practice because both 

“linguistic” and “engineering” are deliberate practice; the dissertation examines the 

various linguistic engineering strategies employed by the FCC to codify concepts that it 

uses to regulate industry. Use of the term “semantic” in the dissertation refers more 

specifically to the meaning of those linguistically engineered regulatory concepts, that is, 

“[t]he meaning or the interpretation of a word, sentence, or other language form”8 and 

also to “[t]he semantic aspect of any expression is its meaning as opposed to its form.”9 

Finally, the metaphorical phrase “discursive alchemy” is being considered as a topic for 

further research on how linguistic engineering by the FCC results in various 

transmutations of regulatory terms.  

The regulatory categories that emerged as legacies of the 20-year period of the 

Computer Inquiries have the potential to enhance or stifle democratic speech in the 

current digital communications environment based upon the extent to which they ground 

the definitional basis for network neutrality arguments. As a trio of foundational dockets 

that focus on problems posed to regulators in the 1960s resulting from the convergence of 

telephone and computing industries, or “compunications,”10 they ground an examination 

of the evolution of definitions designed to create legal distinctions between content and 

common carriage, or conduit.11 These dockets are called Computer Inquiry I (Docket 

16979), Computer Inquiry II (Docket 20828), and Computer Inquiry III (Docket 85-229). 

                                                 
8 Semantics. (n.d.). The American Heritage® Dictionary of the English Language, Fourth Edition. 
Retrieved November 23, 2008, from Answers.com Web site: http://www.answers.com/topic/semantics 
9 Semantics. (n.d.). The Concise Oxford Dictionary of Literary Terms. Retrieved November 23, 2008, from 
Answers.com Web site: http://www.answers.com/topic/semantics 
10 Anthony G. Oettinger coined this term while a director of the Program in Information Resources Policy 
at Harvard University as a way to refer to the blurring of boundaries between computing and 
communications (Frieden, 1981, p. 63). 
11 Conduit, in this context, refers to the transmission, i.e., distribution, of electronic messages by 
telecommunications providers such as telephone companies. 
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Definitions codified as a result of these dockets serve as a basis for telecommunications 

industry organization, pricing, and cost structures. The “enhanced services” definition 

endures as a key concept for FCC regulation of telephony resources in the U.S.  

The research applies an interdisciplinary methodology called Critical Discourse 

Analysis (CDA) to enable linking textual analysis of definitions codified via FCC 

rulemaking procedures with perspectives on the political and economic context in which 

texts were produced, distributed, and responded to by outside parties such as 

corporations, public interest groups, and government agencies.12  Findings reveal a 

pattern of linguistic engineering that is supported by an institutional practice of “strategic 

ambiguity” (Eisenberg, 2007). They also suggest consideration of FCC policy discourse 

as having two potentially converging dialects:13 “telecommunications policy” and 

“broadcasting policy,” where telecommunications policy has traditionally focused on 

issues of infrastructure and broadcasting policy has incorporated questions of content, 

i.e., speech.14 As briefly mentioned earlier, many social, economic, political, and 

financial activities depend upon access to telecommunications infrastructure. Yet, despite 

its societal importance, telecommunications policymaking remains a relatively obscure 

practice where participation in the discourse community requires mastery of a technical 

and economic lexicon. More recently, however, with instances like the Verizon/NARAL 

incident as well as the imminent transition from analog to digital television in early 2009, 

telecommunications infrastructure regulation is receiving more critical attention from 

                                                 
12 See Appendix E Textual Analysis – Key Concepts. 
13  “Dialect.” Columbia Encyclopedia. The Columbia Electronic Encyclopedia, Sixth Edition. New York: 
Columbia University Press. Retrieved June 21, 2008 from http://www.answers.com/dialect. 
14 A comparison of the two dialects, their recent convergences as part of the debate about network 
neutrality is the topic of a related research project but not the focus of this project. 
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those interested in the extent to which infrastructure design affects the flow of speech in a 

democratic society.  

After passage of the 1996 Telecommunications Act, which was the most 

comprehensive rewrite of the 1934 Communications Act in history, previously distinct 

industries were encouraged for the first time to compete with each other aggressively.15 

As a result, for example, telephone companies began to provide video services and cable 

companies began to offer telephone services. This meant that telephone companies could 

provide content, not just the common carriage transmission facilities for other companies’ 

programming content. Furthermore, with recent advances in digital technology, the 

electromagnetic radio frequency spectrum is no longer the scarce public resource it once 

was that required, in a trusteeship model, government oversight of companies that the 

FCC licensed to use the public airwaves (Benkler, 2006). This has made it possible for 

the convergence of telephony and computing that began in the 1960s when both began to 

migrate to broadcasting and cellular telephony, both of which require use of the radio 

frequency spectrum. This transformation in the business model for broadcasting has 

brought new participants to the telecommunications infrastructure policymaking process. 

These participants share an interest in content-related issues like those that surfaced in the 

Verizon/NARAL incident mentioned earlier.  

Using its broad and expansive powers, the FCC typically responds to new 

regulatory demands by recalibrating or adjusting its regulations to address the 

shortcomings of legacy law it has inherited from a previous regulatory era. However, 

tectonic shifts in the structures of electronic communications systems are once again 

moving the FCC to reconsider the means by which it determines the regulatory status of 

                                                 
15 An extensive literature has since evolved about the impact and consequences of the Act; however, this is 
not the focus of this research project. 
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those companies that provide infrastructure and those that offer content and information 

services.  Hence, this dissertation excavates the record of the FCC’s actions during a 

previous period where the issue of “convergence” figured prominently in motivating 

regulatory interventions: when telephony and computing began to converge in the 1960s. 

FCC actions taken in the Computer Inquiries constitute the prequel to policymaking 

practices in the current regulatory period, which is why this project necessarily begins 

with an examination of foundational texts: the three FCC Computer Inquiry dockets. 

The primary question that emerged from reflecting on how the FCC managed to 

distinguish between content and conduit in a similarly converging digital 

communications environment was ideational16 in nature: how does the FCC actually go 

about defining content as opposed to infrastructure for its regulatory purposes in an 

environment where the two clearly converge from a technological perspective? How 

concepts are defined and subsequently codified by regulators carries implications for how 

industries then structure themselves in order to maximize their role in the marketplace. 

To be sure, a structurally oriented political economic framework provides an appropriate 

starting point to analyze the institutional politics of the process of constructing regulatory 

definitions as well as a lens through which to examine who argued for which definitions, 

how, why, and to what effect. However, this project assumes a different starting point 

where regulatory texts provide the initial data for analysis. This orientation toward texts 

as the principal objects of analysis aims to illuminate aspects of the power of 

policymaking as primarily a discursive practice, one that Fischer claims, “both frame and 

carry knowledge” (Fischer, 2003; p. ix). 

                                                 
16 ideation. (n.d.). Webster's Revised Unabridged Dictionary. Retrieved June 25, 2008, from 
Dictionary.com website: http://dictionary.reference.com/browse/ideation  
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This orientation toward text first, and institutional structures and politics second, 

takes the research in a slightly different direction from traditional policy-oriented studies 

that seek primarily to understand what factors influence regulatory behavior. Much has 

been written about this in the area of broadcasting policy.17 Instead, this project 

foregrounds the constitutive role of regulatory practice, and more specifically, 

rulemaking as a distinct discursive practice. It examines the ideational function of 

regulatory behavior, or how the legal “terms of art” over which contestation eventually 

occurs come to exist ideationally, that is, how the regulatory institution explains its own 

derivational logic as part of the regulatory record. As already noted, the political and 

economic context of regulatory behavior is critically important, but in this project, it 

serves as the background, or context, for the primary focus which is the semantic 

evolution of specific definitions that structure the industries which in turn structure the 

infrastructures of electronic communications systems in the U.S.  

What is potentially significant about this approach is its ability to reveal the extent 

to which regulatory definitions that at present might seem quite fixed might in fact be 

malleable, and thus open to renewed interpretation and debate. While experts in 

administrative law and their corporate clients might find this malleability both 

unsurprising and therefore strategically advantageous, citizen groups seeking to hold 

regulators and their industry lobbyists accountable to social policy goals such as free 

speech could interpret this as somewhat empowering. In other words, denaturalizing the 

definitional authority of a powerful regulatory institution such as the FCC might help 

those seeking to challenge its potentially irrevocable codifications. Furthermore, critically 

                                                 
17 This is expanded in the Research Context section of this Chapter. 
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oriented communications studies scholarship that is focused specifically on demystifying 

how discursive authority actually operates offers useful tools for such interventions. 

Communications Policymaking as a Discursive Practice 

Communication policy studies in the U.S. draws upon two subfields in particular: 

broadcast regulation and telecommunications policy.18 Horwitz (1989) rightly notes 

“[m]ost studies of American communication focus on either broadcasting or telephone, 

rarely both….Yet the interrelation between the telephone and broadcast industries is not 

only important for an understanding of the process of regulation, but central to how 

deregulation came about in telecommunications” (p. 8).19 Broadcast regulation, which 

can also be referred to as “electronic media” or simply “media policy,” has focused 

historically on mass communication issues that reflect First Amendment principles of 

free speech and other informational, or content-related, concerns. For example, scholars 

with specializations in political science focus on the role of the press in democracy, rules 

for political broadcasting and advertising, election coverage, and the Fairness Doctrine. 

The “marketplace of ideas” concept advances diversity in media content and ownership, 

thus many scholars give attention to the public interest obligations of radio and television 

broadcasters, the quality of local and national news programming, and the regulation of 

commercial speech.  

                                                 
18 The area of Internet policy studies is a more recent phenomenon where theory building is being led 
primarily by law schools, not media or communications studies schools, colleges, or departments. The 
latter’s focus on Internet studies concentrates primarily on the social–psychological aspects of interaction 
online. However, a critically oriented branch of study has recently emerged (Silver et al., 2006). 
19 Deregulation is considered in this dissertation to mean “The reduction or elimination of government 
power in a particular industry, usually enacted to create more competition within the industry” as noted in 
“Deregulation.” Investment Dictionary. Copyright ©2000, Investopedia.com - Owned and Operated by 
Investopedia Inc. All rights reserved. Retrieved June 21, 2008 from 
http://www.answers.com/deregulation?cat=biz-fin. 
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To media diversity scholars, diversity in ownership and employment structures 

alongside localism in terms of media content are important public interest values that 

often lead to supporting the licensing of low-power FM and community radio stations, 

promoting local public access space on cable channels, advancing rules so that cable and 

satellite programming carries locally produced content (“must-carry” rules), and 

monitoring hate speech. Other media diversity scholars place value on policies that 

protect children from obscenity, pornography and the influences of advertising. Media 

liability, truth in advertising, and media access to government information are additional 

policy interests as are copyright and fair use, and more recently, transition from analog to 

digital television (Napoli, 2001; Sadler, 2005).  

In contrast, telecommunications policy scholarship traditionally focuses more on 

the political, economic, or technical dynamics of the market’s provision of 

communications infrastructure to consumers. Related policy issues include universal 

service, which is understood to encompass the accessibility, affordability, and 

interoperability primarily of telephone services. They also include broadband resources 

deployment and regulation, radio frequency spectrum management, the provision of 

common carriage services by telephone companies, and policies related to government 

oversight over these utility-like resources. Noted business telecom policy expert Eli 

Noam (1994, p. 439) notes the importance of telecommunications infrastructure as it 

relates to the notion of common carriage that was discussed earlier: 

Infrastructure services can greatly contribute to the economic growth of 
individuals, regions and the nation. In consequence, in most countries government 
provides them. When historically they were provided in the past by private firms, 
English common law courts often imposed some quasi-public obligations, one of 
which one was common carriage. It mandated the provision of service to willing 
customers, bringing common carriage close to a service obligation to all once it 
was offered to some. 



 13

More recently, some scholars have argued for the expansion of telecommunications 

policy to include content-related issues typically reserved for broadcasting policy, as 

noted in a study (Bauer et al., 2006, p. iv) commissioned by the Ford Foundation that 

maps a broader scope and structure for the U.S. telecommunications policy subfield: 

We propose to delineate telecommunications policy as a subfield of 
communications policy, which also encompasses media policy.  
Telecommunications policy comprises all measures shaping the technologies and 
institutions of (electronic and optical) communications over distances, broadly 
speaking.  The field is closely intertwined with media policy, which encompasses 
the creation and dissemination of content, and information policy.  Due to the 
strong interrelations, for many practical purposes it might be most appropriate to 
use the term information and communication policy. 

By recasting the communications policy field as “information and communications 

policy,” the authors expand its remit. This perspective echoes recommendations from 

another Ford-funded study attempting to map the same domain: 

Due to its far-reaching effects on society, information and communications policy 
poses a particularly daunting set of questions to the research community.  It 
affects the creation, processing, dissemination and use of information and hence 
the processes at the heart of creating shared meaning among the members of a 
society (see Braman, 2004 for a comprehensive discussion of the delineation of 
the field of information/communication policy) (Bauer et al., 2006, p. 3) 

Bauer et al. (2006) link media policy to telecommunications policy in order to expand the 

reservoir of theory contributing to telecom policy scholarship in a convergent media and 

communications environment (Noam, 1993; Mueller and Lentz, 2004). This dissertation 

seeks to add to this conversation by introducing perspectives from critical linguistics, 

science and technology studies, as well as several subfields of law, namely, critical legal 

studies, sociolegal studies, and the study of law in relation to culture and the humanities. 

Similar to other areas of regulatory research, most scholarship on 

telecommunications regulation focused on two kinds of phenomena: why regulation is 

necessary (or not), and why and how regulators do what they do. Mitnick (1980), for 
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example, notes the lack of clarity about what regulation is in his overview of the political 

economy of regulation: 

The concept of regulation is not often defined; indeed, it is not often discussed as 
a concept. It has no accepted definition, yet it is frequently used in the apparent 
context of economic regulation, or regulation of economic activities….Regulation 
is…defined essentially through a listing of regulatory targets and regulatory tools, 
rather than through consideration of the generic nature of the activity itself. (pp. 
1–2) 

He goes on to suggest that regulation involves “interference…of some sort in the activity 

subject to regulation – it is to be governed, altered, controlled, guided, regulated in some 

way” (p. 2), and he adds “Interference involves a diversion from what otherwise would 

occur, a blocking off, restriction, or alteration in the alternatives open to the subject” (p. 

2). After reviewing the shortcomings of a series of definitions for regulation that have 

been offered in the field of regulatory theory, Mitnick then suggests that regulation is 

actually a process (as opposed to a static outcome) and offers this definition (p. 9): 

Regulation is a process consisting of the intentional restriction of a subject’s 
choice of activity, by an entity not directly party to or involved in that activity.  

Krasnow et al. (1982, p. 1) adopt a similar perspective in their comprehensive history of 

broadcast regulation in the U.S., emphasizing how a focus on process achieves additional 

benefits: 

Our focus is on regulation as a process rather than an outcome. Studying the 
process of regulation can be highly revealing of how our democratic system of 
government operates, whether the object of regulation is broadcasting, banking, 
transportation, or some other field. Since communications is vital to democracy, 
the study of broadcasting regulation is particularly significant in understanding 
how our society works. 

They add “there is no such thing as ‘government regulation;’ there is only regulation by 

government officials” (p. 9). Their attention is on the activities of regulators as 

intentional actors who intervene in the activities of regulated entities. As such, this 
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approach necessarily leads to examining how regulators make their decisions, which 

necessarily draws upon “influence” theories about why and how regulators use the two 

primary tools of intervention that are at their disposal: structural and behavioral.  

The first form of intervention focuses on influencing the structure of the 

marketplace in a specific industry sector, including levels of competition, ownership, and 

corporate structures (e.g., separations and subsidiaries). The second concentrates on 

restricting or allowing such specific types of industry behavior as anticompetitive 

activity. In the subfield of telecommunications policy, an intervention might mean 

demanding that telephone companies allow competitors to interconnect to their networks 

or it might mean controlling the prices (i.e., tariffs) they can charge for their services. In 

the broadcasting sector, behavior regulation might involve restricting when television 

stations can air certain types of content, for example, establishing a “family hour” of 

programming each evening.  

Napoli (1997) organized the literature on regulatory behavior in the broadcasting 

sector into three broad categories of influence: political, industry-based, and 

organizational. Briefly, political influences include the White House and the Congress 

while an industry-based theory (also known as “capture theory”) of influence assumes 

that “regulated industries are the primary determiners of regulatory behavior” (Napoli, 

1997: p. 51 citing Stigler, 1974). Organizational theories focus on the institutional level – 

management structure, values, culture, and personnel – as influences within a regulatory 

agency that affect its decision-making. Napoli cautions that these theories originated from 

studies of agencies other than the FCC, an agency that he thinks deserves distinctive 

treatment because of its “unique regulatory context” (p. 42) in having to balance social 

and economic forms of regulation. Brainard (2004) describes social regulation as an 

intervention that “addresses the social effects of economic and business activity, or … 
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activities with a direct impact on people” (p. 5) and summarizes three general theories for 

the existence of regulation: market forces theory, industry determinism (i.e., capture20) 

theory, and contingency framework theory.  

The market forces theory (also referred to as “public interest”) emphasizes 

economic and technological aspects and “presumes that government must step in and 

engage in regulation only when the market fails or to improve the marketplace” 

(Brainard, 2004; p. 6). Industry determinism theory (also referred to as rational, or public, 

choice theory) presumes that “far from using rational policy analysis to correct for market 

failures, regulation often is used, at the behest of the regulated firms, to bypass markets 

altogether” (p. 8). The third theory of regulation Brainard offers is called a contingency 

framework theory, which “views regulation and regulatory policy change as less 

deterministic, and more conflictual, than do market forces and industry determinism 

theories” (p. 8). She adds that this theory “creates important conceptual space for the role 

of ideas, values, and competing images of the public good” (p. 9).  

While these three theories used in the study of broadcast regulation offer robust 

opportunities for examining regulatory behavior, they pay little attention to the discursive 

aspects of regulatory behavior. In contrast, the subfields of law mentioned earlier take as 

a given that law constructs meaning, hence regulation, as a form of delegated legislative 

authority, is a socially constitutive practice. This empirical blindness to the constitutive 

power of the FCC through its rulemaking power is a general weakness of 

telecommunications policy scholarship. How, when, or why certain types of technologies 

become objects of regulatory attention needs greater critical scrutiny.  

                                                 
20 Capture theory refers to the “iron triangle” theory of regulation where Congress, industry, and regulatory 
agencies collude to reward the special interests of specific groups. 



 17

The regulatory period that is the focus of this dissertation project is what many, 

like Hart (2004, p.15), consider an era of convergence in which the constitutive power of 

the FCC was noteworthy:  

Digital convergence posed a number of difficult questions for inherited forms of 
regulation in the industries associated with television broadcasting…. With digital 
convergence blurring boundaries among these industries [content production, 
broadcasting, telecommunications, computing], it was clear that these separate 
regulatory systems would have to be rethought.  

This kind of regulatory rethinking was initially evident with the emergence of cable 

television.  Cable became regulated as a kind of hybrid media form because it resembled 

television in terms of its programming dimensions, but it also shared characteristics of 

telecommunications in its common carriage attributes. Reconciling the convergence of 

various other distribution platforms with a similarly converged policy framework has 

been a topic of concern for some time at the FCC, initiated in large part by events that 

took place during the period of the Computer Inquiries (Barr and Sandvig, 2008; Frieden, 

1981, 1987, 1995, 1997, 2000, 2001, 2003). Generally speaking, however, these issues 

have not received as much attention from the press, FCC regulators, elected officials, and 

public interest groups as has mass communications.21 Napoli (1997) and Zarkin (2006) 

offer several explanations for this. Zarkin suggests that, “For members of Congress, 

telephone regulation was probably viewed as a very technical matter that was best left up 

to the ‘experts’ at the FCC” (p. 59), but he also adds that this began to change in the 

1950s when telephone industry competition issues started to emerge. Napoli draws a 

similar conclusion about the relative isolation of telecommunications-oriented 

policymaking in his review of broadcasting policy between 1966 and 1995.  

                                                 
21 Mass communication usually refers to broadcasting (radio and television), cable, and to some extent 
satellite television industries.  
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For these reasons, this study considers telecommunications-related policymaking 

a distinct genre22 of communications policy within the subfield of administrative law. 

The study draws insights from an emerging group of scholars focusing critically on a 

specific domain of administrative law called rulemaking, which they consider a delegated 

form of legislative, judicial, and police power (Kerwin, 2003; Furlong, 1988, 2005, 

2003).  Academic writing on the history and structure of administrative law as a field of 

study and practice hails from a variety of other fields, such as public administration, law, 

political science, and sociology (Beermann, 2003; Fromm, 1981; Head, 2005; Jabbari, 

1994; Jordana and Levi-Faur, 2005; McCubbins, Noll, and Weingast, 1987; Parsons, 

1989; Rowland, 1982; Warren, 2004; Woolgar and Pawluch, 1985).  Briefly, 

administrative law emerged with establishment of the Interstate Commerce Commission 

(ICC) in 1887 as the first independent regulatory commission in the U.S. As it happens, 

the ICC is the direct antecedent to the communication and information policy field’s 

enabling legislation, the Communications Act of 1934. As noted earlier, because much of 

the language of the Communications Act of 1934 was borrowed from ICC legislation 

focused on regulating railroad transportation, most references to telecommunications-

oriented activities, facilities, or processes still invoke descriptors like “transmission” or 

“carriage.”23 Warren (2004) is unique in bluntly characterizing the field as a “mutt” or 

“mongrel” (p. 27) whose “significance is not appreciated” (p. 29). He is also unique in 

rendering administrative law broadly as an institutional practice with the following 

characteristics: 

                                                 
22 “Genre.” Literary Dictionary. The Concise Oxford Dictionary of Literary Terms. Chris Baldick 2001, 
2004. Retrieved June 21, 2008 from http://www.answers.com/genre. 
23 This is in contrast to broadcasting-related sections of the Act, where references to content vs. carriage are 
more frequent. 
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• A fast-growing independent legal field with eclectic roots in constitutional, tort, 

statutory, criminal, and contract law. 

• A field that is difficult to grasp because of its rapid development and unstable nature. 

Warren cites Schwartz (1990, p. 543) who asserts that it is in “a continual state of 

flux.” 

• A legal practice with quasi-legislative (rulemaking) and quasi-judicial (order making) 

powers.  

• A legal practice focused primarily on “procedural due process” with frequent 

attention to the Fourth, Fifth, and Fourteenth Amendments; thus, it is less prestigious 

than legal practices focused on “substantive due process.”  

• In contrast to theories of the press as the Fourth Estate, administrative law is viewed 

as the “headless 4th branch of government” (p. 16) and therefore a conflicted field 

from a democratic theory perspective, because approximately 90 percent of its 

decisions are “judge-made” (common) laws, not laws made by democratically elected 

officials. 

• A professional field that is “populated by the most powerful class of workers” (p. 12) 

who spend most of Americans’ tax dollars; and 

• Ostensibly cordoned off and protected from outside political influence in its structural 

separation from other branches of government and by way of its procedures. 

This brief description of administrative law with a distinct institutional culture 

serves to place FCC rulemaking practice within the confines of procedures dictated to it 

by the Administrative Procedures Act (APA), which essentially defines the practice of 

administrative law in the U.S.  Similar to all other administrative agencies, FCC 

policymaking involves four distinct processes: “(1) licensing and granting permissions, 

(2) rate setting and price controls, (3) establishing and enforcing public interest standards, 
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and (4) punishing” (Warren, 2004, p. 21). All are accomplished via one or more of the 

following agency activities: ordermaking, rulemaking, and assessing penalties.  

Ordermaking is a formal, case-by-case, retrospective, and adjudicative (trial-like) 

process that results in a judgment, or “order,” favoring one or another party involved in a 

specific dispute. Rulemaking is a quasi-legislative process that produces “rules,” where a 

rule, put simply, “is a law made in an administrative agency” (Warren, 2004, p. 216). 

Rules are subject to legislative oversight and judicial review. Regulators produce rules as 

ways to interpret the legislative intent of congressional mandates as articulated in 

statutes. Rulemaking expert Kerwin (2003) notes that, “the history of rulemaking is the 

history of American public policy” (quoted in Warren, 2004, p. 216), which is why this 

dissertation focuses specifically on FCC rulemaking instead of legislative or judicial 

actions.  Suffice it to say that rulemaking as a discursive practice has symbolic power 

through its authority to produce and control meaning-making activities related to 

communications infrastructure. 

The Importance of Discourse Analysis to Policy Research 

This study of regulatory behavior in the area of telecommunications policymaking 

seeks to contribute to a growing body of discourse-oriented theories of policymaking 

more generally.24 In the planning field, for instance, Fischer and Forester (1993) 

document what they call an “argumentative turn in policy analysis” by illuminating 

through a series of case studies the constitutive work that policy makers do by way of 

how they frame policy problems, how they discursively represent policy stakeholders, as 

well as in how they structure their arguments for specific policy solutions. Linguistics 

                                                 
24 Streeter (1986, 1997) and Livingston, Lunt, and Miller (2007a and b) are among the few 
communications scholars who have applied discourse theories to policy change.  
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features prominently in other scholars’ depictions of legal, corporate, and administrative 

discourses that share features of documents produced by regulatory agencies (Bhatia, 

1993; Charrow, 1982; Danet, 1985; Fox and Fox, 2004; Gunnarsson, Linell and 

Nordberg, 1997; Trosberg, 1997). There perspectives are introduced to bolster the claim 

of this dissertation that critical attention must be paid to the role that language plays in 

telecommunications policymaking because, as a form of law, rulemaking constructs 

reality.  

Moreover, communications regulators derive their rulemaking mandates from 

enabling legislation that, like all statutes, ostensibly upholds the U.S. Constitution. Rules 

promulgated by regulatory agencies must adhere to constitutional values and legislative 

intent; however, much room is left for agencies to render their unique interpretations of 

that intent. Figure 1 is an excerpt from the FCC’s enabling legislation that is codified 

under Title 47 of the U.S. Code. The passage defines the purpose and goals of the Federal 

Communications Commission (FCC) as the administrative agency empowered by 

Congress to oversee communications commerce, and more specifically the provision and 

“use of wire and radio communications.” The text highlighted in green points out the 

purpose of the FCC: national defense, and safety of life and property. Text highlighted in 

yellow emphasizes a phrase that addresses discrimination issues; it was added in the 

Act’s rewrite in 1996. However, note the absence of any mention related to the flow of 

free speech, an elision that very nearly obscures speech and content implications.  
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Figure 1: Excerpts from the Communications Act of 1934, as amended by the 
Telecommunications Act of 1996.  
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The Act contains seven sections, or Titles, that are codified in various parts of Title 47 of 

the United States Code where all permanent laws are recorded. Title I (from which the 

above excerpt was taken) contains General Provisions that describe the purpose of the 

FCC and the various legal definitions that guide it. Title II contains regulations related to 

Common Carriers. Title III includes Provisions Relating to Radio. Title IV includes 

procedural and administrative procedures and Title V specifies penal provisions-

forfeitures. Title VI directs oversight of cable communications, and Title VII provides 

various miscellaneous provisions. Together, these Titles govern the provision of wire (or 

wireline) and radio (wireless, or over the airwaves) communications services. The FCC 

has jurisdiction in all 50 states, in the District of Columbia, and in all U.S. territorial 

possessions.  

An FCC rulemaking proceeding is illustrated in Figure 2 (Smith et al., 1995, p. 

58). 
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Figure 2: FCC rulemaking process. 

 

When the FCC makes, i.e., promulgates, a rule, it is posted in the Federal Register and 

subsequently published in the Code of Federal Regulations (C.F.R.). The CFR must not 

contradict statutory intent in the U.S. Code (U.S.C.).  This process of rulemaking occurs 

in the political environment illustrated by Zarkin and Zarkin (2006; p. 50) and reproduced 

in Figure 3.  
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Figure 3: The politics of FCC regulation. 

 

Congress appropriates the FCC’s annual operating budget and oversees its 

operations, and a bipartisan group of five commissioners is appointed by the White 

House to fulfill the FCC’s legislative mandate. Those directly affected by FCC rules and 

orders are those industries over which the FCC has regulatory power. In the area of mass 

communications, these have historically included businesses that require licenses from 

the FCC to act as public trustees in their use of the public resource called the radio 

frequency spectrum, or airwaves, and those that require the use of wireline facilities in 

order to provide local and long-distance telephone service. The former include wireless 

telephone providers, telegraph operators, radio and television stations, and microwave 

operators.  
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Those who experience the indirect effects and consequences of FCC rulemaking 

are numerous. They include the consumers who pay for the services of regulated 

industries; other federal agencies, such as the Federal Trade Commission and the 

Department of Justice, that often weigh in on antitrust issues; and other businesses that 

supply regulated companies with resources as well as those that depend upon regulated 

industry-produced products and/or services for the production and delivery of their own 

products and services. Figure 4 is a schematic of these relationships. 

Figure 4: Stakeholders of FCC regulation. 

 

 

 

 

 

 

 

 

 

The FCC does its work primarily through a process called a docket proceeding. 

The docket is a quasi-legal term that pertains to a folio of documents, or texts, in which 

the FCC secretary, as a type of court clerk, records all proceedings and activities related 

to the FCC’s decisions on a particular issue or matter. An individual docket text is 

analogous to the official minutes of a formal meeting and serves as a legal chronicle, like 

an official court record, of events for future legal reference. These texts list all of the 

various parties that may have supplied input in the form of written comments or oral 

Courts Congress 

Those experiencing 
direct effects of  

FCC policy 
 

Those experiencing 
indirect effects of  

FCC policy 

The White 
House 



 27

testimony. Some docket texts contain summaries, or syntheses, of such input. A docket 

text also references any and all related legislation, other dockets already completed or in 

progress, documentation and research, and court cases that have any bearing on the 

activities being chronicled. Some dockets are short; others are long. The length, or size, 

of a docket depends entirely on how much attention the FCC chooses to pay to a 

particular issue or problem. A docket text might also be surrounded by several other 

types of communication that may include press coverage of the decision, academic 

articles, and other FCC communications such as official FCC press releases or public 

statements made by FCC Commissioners.  

Regulating “commerce in communication by wire and radio” (emphasis added) 

(47 U.S.C. 151) necessarily requires defining additional terms such as radio 

communications and wire communication. Figure 5 shows how both definitions are 

defined in the Act largely in terms of what is being transmitted and how. For example, 

radio communication is defined as “the transmission by radio of writing, signs, signals, 

pictures, and sounds of all kinds” (47 U.S.C. 153) and wire communication is defined as  

“the transmission of writing, signs, signals, pictures, and sounds of all kinds by aid of 

wire, cable, or other like connection” (47 U.S.C. 153). Both definitions incorporate use of 

the term “transmission” to describe how “writing, signs, signals, pictures, and sounds” 

are communicated. 

Figure 5: Excerpts from the Communications Act of 1934, as amended by the 
Telecommunications Act of 1996. 
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A fourth excerpt from the Act, shown in Figure 6, illustrates the only use of the 

phrase “free speech” in the entire piece of enabling legislation, and it applies only to radio 

communications (not to wire communications, the area traditionally involved in 

telecommunications as opposed to broadcasting policy).  

Figure 6: Excerpts from the Communications Act of 1934, as amended by the 
Telecommunications Act of 1996. 

 

A fifth and final excerpt shown in Figure 7 below illustrates terms used in the Act 

related specifically to the notion of telecommunications: telecommunications, 

telecommunications carrier, telecommunications equipment, and telecommunications 

service. Telecommunications is first defined as a noun and then applied as a modifier to 

construct three other definitions with slightly different meanings. When used alone, 

telecommunications is defined as synonymous with a nominalized form of the verb 

“transmit” (transmission) to denote a process of sending or receiving, making sure to note 

that nothing in that process involves affecting the information or content being 

transmitted. In contrast, when used as a modifier for the term “carrier” it denotes an 
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entity, more specifically, a provider of a “telecommunications service,” which is 

subsequently defined as a means of transport for sale. Finally, when collocated with the 

term “equipment” it denotes only that equipment, that is, hardware and software, that is 

used by a commercial entity such as a telecommunications carrier in providing a 

telecommunications service. These brief deconstructions of definitions found in the 

FCC’s enabling legislation are provided to illustrate the extent to which one term is 

defined in part by another term, which is in turn defined by yet another term in the 

sequence of collocated nouns. 

Figure 7: Excerpts from the Communications Act of 1934, as amended by the 
Telecommunications Act of 1996. 

 

The notion of “transmission” is essential in the lexicon of telecommunications 

policymaking, which tends to focus on the process (as opposed to the content) of sending 

and receiving electronic signals in a point-to-point or a point-to-multipoint fashion. 

“Transmission” in this sense is synonymous with notions of transportation (as noted 
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earlier in the discussion of the inter-textual origins of the Communications Act of 1934). 

Wire (i.e., wireline) and radio (i.e., wireless) communications resources are, from a 

definitional perspective, building blocks of a telecommunications infrastructure. The term 

“infrastructure” itself, however, is never formally defined but in these definitions is 

alluded to via terms such as “instrumentalities, facilities, apparatus, and services.”  This 

is another curious elision given what several scholars have identified as the unique nature 

of telecommunications infrastructure (Horwitz, 1989; Braman, 1990; Napoli, 2001). 

Horwitz (p. 14) captures this well in his claim that 

[t]elecommunications is a peculiar infrastructure because it is a primary medium 
for the circulation of ideas and information, a realm where, in principle, political 
life can be discussed openly in accordance with the standards of critical reason. 
The regulation of telecommunications is more complicated and interesting than 
that of transportation, for example, precisely because in principle it safeguards the 
democratic right of freedom of speech. 

Yet, the “complicated and interesting” nature of telecommunications regulation that 

Horwitz claims is not signaled in the primary text that guides FCC regulatory decisions. 

An interesting topic for further research would be analysis of individual FCC 

commissioners’ interpretations of Congress’s legislative intent, which should be apparent 

in their periodic CONCUR and DISSENT statements in official FCC rulings. Indeed, the 

special nature of communications infrastructure sets this regulatory practice apart from 

other arenas of utility-oriented administrative law, such as highways, airlines, and water 

systems because its purpose should be to mediate, and thus facilitate (i.e., not impede) the 

democratic flow of speech in society using the public airwaves, telephone networks, and 

other communications resources necessary to carry speech between and among speakers 

across distances.  
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Despite its obvious importance, even West's Encyclopedia of American Law 

offers no definition for infrastructure per se. A more specialized resource called 

Cybertelecom (2008) does, however, offer the following commentary: 

“Infrastructure" is a term of considerable vagueness. It can best be described as 
those services that are a basic input to most other economic activities, and which 
provide substantial positive externalities to the economy as a whole. 
Transportation, energy, communications, education, and protection are prime 
examples. Network industries, in particular, are considered infrastructure services. 
The positive externalities to members of the network increase positively with 
added membership, for example by the greater reach of the telephone. 

Telecommunications-type services such as common carriage form the underlying 

infrastructure necessary for the provision of many other services. Even so, as noted 

earlier it has received less attention from the press, elected officials, regulators, and the 

general public than has broadcasting policy. This project seeks to help correct that 

imbalance by examining three specific instances of rulemaking that have had a dramatic 

influence on the design of communications infrastructure development in the U.S: the 

Computer Inquiries. Their reconsideration is essential in the contemporary digitally 

networked communications environment. 

Organization of the Study 

This study is organized into several chapters. Chapter 2 is a literature review of 

previous research on the Computer Inquiries. Chapter 3 describes the overall research 

design, which is based upon an assumption that regulatory texts are media forms that 

warrant greater scrutiny by critical media and communications scholars. It also provides 

an overview of the analytical framework, called Critical Discourse Analysis (CDA), that 

guides the project. What follows are three empirical chapters, one chapter for each 

Computer Inquiry docket. Figure 8 illustrates the chronology of each docket.  
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Figure 8: Computer inquiry docket timeline. 

 

Each chapter traces the evolution over several docket texts of definitions codified by the 

FCC that determined how the FCC regulated common carriers during that docket period. 

The research goal was to depict the evolution of the FCC’s rendering of content (i.e., 

information, data) and conduit (i.e., distribution, transmission, common carriage, or 

infrastructure system) as norms for structuring the communications industries that 

provide telephones, cable TV, and Internet access and their behavior in the marketplace.  

Chapter 4 is the first case study and focuses on the First Computer Inquiry docket. 

It maps the emergence of a regulatory term called “hybrid services.” The chapter details 

how this concept enabled the FCC’s policy of “maximum separation” between telephony 

and data processing companies. Findings from the second case study are described in 

Chapter 5, which is a study of definitions created by the FCC in the Second Computer 

Inquiry. It describes how the FCC re-engineered its hybrid service category into two new 

concepts called “basic” and “enhanced” services. This reconstruction of definitions 

enabled what the dissertation refers to as a "modified" industry separation policy. Chapter 

6 reports findings from the third case study, or the Third Computer Inquiry, to illustrate 

how the FCC succeeded in further liberalizing its already “relaxed” structural separation 

policy from the Second Computer Inquiry by mandating the implementation of 

accounting controls and various interconnection requirements. 
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Crucial findings are that FCC rulemaking in the Computer Inquiries was primarily 

a discursive practice that employed specific linguistic engineering strategies to construct 

arbitrary distinctions between content and conduit to suit deliberate policy objectives. 

Three major definitional shifts were identified during the period 1966 to 1980 as shown 

in Figure 9.  

Figure 9: Evolution of definitions, 1966–1980. 

 

For example, at the beginning of the First Computer Inquiry in 1966, communications 

and data processing were deemed entirely separate technologies that both used computers 

but, supposedly, in very different ways.  The FCC’s discursive construction of the 

“hybrid” services category provided a linguistic bridge for eventual dissolution of any 

substantive distinction between computing and telephony from a regulatory perspective. 
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Whereas in 1966 telephony and computing were wholly separate types of services, by 

1980 both had become relatively indistinguishable from a definitional perspective. 

Definitional shifts made it possible for companies to opt out of regulation as common 

carriers by defining their services as “enhanced.” Thus what remains classified as “basic” 

regulated common carrier-type services is much more limited than what services are 

defined as unregulated “enhanced” services.  In other words, the consequence of this 

cumulative linguistic engineering practice is that what remains regulated as a result of the 

Inquiries is a much smaller universe of services than what has became unregulated by 

being defined as anything other than “basic” services. Given that the FCC is only 

obligated to define that which it actually regulates, an important theme in the Second 

Computer Inquiry is the vehicle by which certain categories of service became placed on 

a different side of the regulatory boundary.   

By 1980 the FCC had settled upon defining “enhanced service” in a way that 

would determine the carrier or noncarrier status of industries providing communications 

or data-processing services. To date, the enhanced service concept serves as a key 

antecedent to contemporary debate about the survivability of the common carriage 

principle in the digital communications environment. Another crucial finding is a 

noteworthy absence in the Computer Inquiry dockets of terms like “First Amendment,” 

“democracy,” or “speech.” Their presence in the archival record would make it possible 

to associate telecommunications infrastructure policymaking with socially relevant 

concerns such as the NARAL incident described at the beginning of this chapter.  

Chapter 7 concludes the study and offers recommendations for further research on 

this topic. The study calls for a Fourth Computer Inquiry to re-establish underlying 

principles of telecommunications policy in a twenty-first century digital communications 

environment. An appendix follows. 
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CHAPTER 2: THEORY AND LITERATURE REVIEW 

Legal scholars seem to be so involved with the technical legal requirements of 
rulemaking (the means) that they either ignore or fail to emphasize the vital social 
purpose of rulemaking (the ends). (Warren, 2004, p. 227) 

With few exceptions, the field of telecommunications policy studies in the U.S. 

occupies a rather arid empirical landscape inhabited primarily by three cliques of 

positivist-leaning practitioners: technologists, lawyers, and economists. Fluency in at 

least one of their professional dialects is the price of entry into their conversations; status 

accrues to those who succeed in applying these complementary cultures of expertise to 

influence a select number of status-holding stakeholders such as elected officials, 

journalists, regulators, or industry leaders. The Computer Inquiries represent important 

pieces of the transcript of the field’s history, as they are familiar but esoteric legal 

reference points to some of its most seasoned practitioners. Yet remarkably little 

academic scholarship, in particular from the social science or humanities, has focused on 

the Inquiries. What exists has been contributed from the discipline of political science 

and from the fields of public administration and law. Studies include two dissertations, a 

selection of law journal articles, and several contributions to a key telecommunications 

policy journal.25  

Scholarship on the Computer Inquiries 

The absence of communications-oriented scholarship on the Computer Inquiries 

is conspicuous, despite the Inquiries’ importance as rulings conditioning the behavior of 

media and telecommunications firms.  They are sometimes mentioned as notable events, 

but have not been the focus of significant scholarly attention in and of themselves. For 

                                                 
25 Business press coverage is considerable, but it has not been included because this study focuses on 
scholarly treatment of this topic. 
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example, noted telecommunications policy historian Robert Horwitz (1989) makes 

fleeting reference to the Computer Inquiries in his masterful rendering of critical 

regulatory events in American telecommunications. The same is true for Rowland (1982), 

Noam (1994), and more recently, scholars on network neutrality (Sandvig, 2001, 2007; 

Wu, 2003, 2005, 2007) who cite any one of the following to support various arguments 

advancing nondiscriminatory communications networks: specific Computer Inquiry 

documents, related regulatory texts having to do with the FCC’s Hush-a-Phone or 

Carterfone decisions (Wu, 2003), or Cannon (2003) as a proxy for swathes of Computer 

Inquiry history. Schiller (2008) even credits the Second Computer Inquiry as the key 

liberalization mechanism in the 1970s that led to militarizing the U.S. communications 

system.  

The policy studies literature similarly cites the Inquiries as background to other 

histories of telecommunications policymaking in the U.S. (Derthick and Quirk, 1985; 

Henck and Strassburg, 1988; Olufs, 1999; see also citations in Zarkin, 2000). Notable 

exceptions are two dissertations – one from the field of public administration (Degazon, 

1983) and another from political science (Zarkin, 2000) as well as one book (Zarkin, 

2003). Degazon (1983) focused exclusively on the Second Computer Inquiry and 

critiqued the FCC’s economic rational, which provided the foundation for its decision to 

pursue structural separation as a regulatory strategy. His project drew upon literatures in 

economics and industrial organization.  

Zarkin (2000) surveyed all three Inquiries to explore primarily the role that ideas 

play in the policymaking process of government decision-makers. His primary 

contribution adds social learning theory to the repertoire of theories of policy change. The 

dissertation has been published into a book (Zarkin, 2003a) that closely resembles the 

original research, as well as a subsequent peer-reviewed article (Zarkin, 2003b). Briefly, 
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social learning theory asserts that policy change can be explained by more than 

socioeconomic factors, electoral politics, and interest group activity as inputs that 

originate from outside of government. Zarkin’s findings reinforce Heclo’s (1974) 

assertion that policy analysis requires a deeper understanding of how government 

officials learn and incorporate that learning into their decision-making. Zarkin concludes 

that this learning takes place through direct experience with the failures of policy 

decisions. He critiques Kingdon’s (1995) explanations of policy change as merely “policy 

streams” that converge into “policy windows” that policy entrepreneurs successfully 

exploit; he invites deeper consideration of Lindblom’s theories of regulatory behavior 

and policy change that suggest that despite the plethora of literature available on 

decision-making in policymaking and public administration, what policy makers are 

doing in actuality is something much more rough, expedient, and incremental and driven 

by preferences and values of decision-makers.  

Zarkin argues that policymakers adjust and refine their decisions as they actively 

seek out new knowledge, information, and ideas resulting from their dissatisfaction with 

previous decisions to address pressing social problems. When applied to policy studies, 

social learning theory, Zarkin asserts, shifts analysis from the myriad ways that outside 

actors attempt to influence policymakers (Kingdon, 1995; Stone, 1997) to the 

intentionality of decision makers in their efforts to draw lessons, adjust their strategy, and 

respond to inputs about a public policy topic. Instruments that he suggests assist 

regulators in this process are public hearings, conferences, meetings with experts, 

academic research, and other forms of knowledge. He traces the trajectory of FCC 

decision-making in the Computer Inquiries and documents the ways in which FCC 

commissioners shifted their thinking over time about regulatory approaches to the 

evolving convergence of computer-based and telephony services. Zarkin’s conclusions 
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provide an entry point for this dissertation’s detailed examination into the intentionality 

of the specific definitional work that regulators do in the course of their rulemaking 

practice.  

The most scholarly attention to date on the Computer Inquiries has appeared in 

law journals where publication appears timed with key FCC decisions. Episodic coverage 

includes the Federal Communications Law Review Journal (Cannon, 2003; Frieden, 

1981, 1987, 2003), which is published by Indiana University School of Law and serves as 

the official journal for the Federal Communications Bar Association. Articles detail 

specific decision-making events as a form of reportage and legal analysis. Other law 

journals that have featured the Inquiries include the Michigan Law Review (1972), the 

Syracuse Journal of International Law and Commerce (Zuckerbraun, 1983), the Wayne 

Law Review (Lambert, 1981), and Comm Law Conspectus (Cannon, 2001). 

Communications of the ACM (Steier, 1986; Titus, 1967a,b), which is the professional 

journal of the Association for Computing Machinery, has also published research on the 

Inquiries as has the journal Telecommunications Policy (Zarkin, 2003b).26 Finally, the 

FCC’s Office of Plans and Policy issued a report that traces important historical events 

(Oxman, 1999). 

Perhaps the relative invisibility of the Computer Inquiries to those working 

outside legal or public administration scholarship is due to their inscrutability as 

administrative law documents. However, if denaturalized as legal texts, they might be 

imagined as the voluminous archive of an obscure government-sponsored public access 

cable series broadcast over a 20-year period (1966 to 1989) and situated so high up in the 

cable channel lineup that few audiences are likely to discover it unless they are 

                                                 
26 This publication was referenced in the discussion of Zarkin’s dissertation, a summary of which was 
published in Telecommunications Policy. 
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deliberately hunting with the aid of a detailed program guide. The First Computer 

Inquiry, for example (“Season One” of the “docket” series), ran from 1966 to 1971, the 

Second Computer Inquiry (“Season Two”) ran from 1976 to 1984, and the Third 

Computer Inquiry (“Season Three”) aired from 1985 to 1989. Since 1989, several new 

series have been launched, each of which refers, as needed, to selected episodes of earlier 

Computer Inquiry series episodes. For example, Season One includes five episodes that 

capture the FCC’s “official story” about how it decided to address what it viewed as a 

challenge in its regulatory path at the time: whether or not to extend its jurisdiction to the 

emerging and unregulated data processing industry and also whether to regulate the data 

processing offerings of regulated telephone companies. Season Two is the first sequel, 

and contains ten episodes followed by Season Three, the concluding narrative sequel, 

which contains eight episodes. 

Continuing with the media metaphor, the three-season Computer Inquiry program 

series has had a devoted audience – an ad hoc mixture of esoteric enthusiasts that 

includes engineers, industry lobbyists and lawyers, government regulators, public interest 

advocates, academics, and various critics/commentators mostly from the business press. 

Among the Inquiries’ most enthusiastic chroniclers is Robert Cannon, senior counsel for 

Internet law in the Federal Communications Commission’s Office of Strategic Planning 

and Policy Analysis. Cannon maintains a widely referenced and very detailed Web site 

(see Cybertelecom) with timelines and links to key documents as well as legislative, 

regulatory, and judicial decisions.  

The preceding analogy of the Computer Inquiries as forms of media has been 

used to suggest a communications studies perspective of these regulatory documents and 
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the contexts of their production, distribution, and consumption.27 Media studies as a 

subfield of communications studies embraces interdisciplinary explorations into a variety 

of social, cultural, political, legal, economic, or psychological implications of the 

production, distribution, exhibition, regulation, and/or exchange of knowledge and 

information flows involving information and communications technologies. Inclusion of 

legal and regulatory aspects of media production necessitates attention to the role of 

Congress, the courts, and administrative agencies such as the FCC as institutions of 

media production and distribution. Neglect of the Computer Inquiries and other 

regulatory activity as sites of media studies scholarship, especially among historians of 

U.S. communication regulation, is an unfortunate blind spot because the Inquiries have 

contributed to shaping contemporary legal and public discourse about expectations of 

communications infrastructure in an increasingly convergent and globalized electronic 

media environment. The increasing role that communications technologies play in 

everyday life demands that scholars pay greater attention to the regulatory processes that 

shape media institutions. Media institutions are more often the object of study by media 

scholars even though regulatory agencies like the FCC play a significant role in shaping 

those institutions. 

Scholarly attention to the Computer Inquiries that has already been mentioned has 

privileged instrumentalist perspectives that examine the quality or impact of decision-

making and the argumentation strategies of policy stakeholders as participants in the 

regulatory discourse. As already noted, legal scholarship on the Computer Inquiries is the 

most developed, but this coverage has yet to interrogate the role that communications 
                                                 
27 By this I mean the interdisciplinary exploration of human communication phenomena that are mediated 
by any number of electronic technologies that include telephones (wireless, wireline, cable, and Internet-
based) radio (broadcast, digital, satellite, and Internet-based), television (broadcast, satellite, cable, and 
Internet-based), and other network-based communications tools (digital games, social networking sites, 
peer to peer networks, etc.).  
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regulation plays as a powerful discursive practice. For example, legal scholarship on the 

Inquiries began in the early 1970s with a Michigan Law Review (1972) article that 

reviewed the First Computer Inquiry shortly after the FCC’s Final Decision was issued in 

1971. It offers an accessible entry point into the First Computer Inquiry by summarizing 

both its tentative and final decisions and by offering informative commentary and 

judgment about them. References to definitional challenges are of most interest here 

given the focus of this dissertation on the discursive formation of categories and concepts 

related to communications infrastructure (as laid out in the Introduction).  

The Michigan article devotes several pages to the issue of 

classification/categorization of concepts and the ways the FCC asserted its authority to 

advance these distinctions. As noted, the Inquiries represented an effort by the FCC to 

grapple with questions about its jurisdictional authority to regulate (or not) aspects of the 

emerging data processing industry and to sort through where its existing authority began 

and ended with regard to common carriers’ entry into that emerging industry sector. To 

do this, the FCC sought to find a way to distinguish between unregulated data processing 

services that involved the use of telephone networks and the regulated providers of 

telephone services, or “common carriers” that used data processing services.  

Additional coverage includes Nyborg (1977) who was among the first to publish 

on the topic from the perspective of a professional trade association, the American 

Federation of Information Processing Societies. Seitz’s (1980) contribution followed 

from the perspective of a governmental agency (the National Telecommunications and 

Information Administration), which contributed some rather hairsplitting research 

designed to offer a mathematical way of distinguishing between data processing and data 

communications functions. Lambert (1981) picks up the topic after the Final Decision in 

the Second Computer Inquiry was issued in 1980 and summarizes arguments and events 
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leading up to it. He emphasizes various enforcement issues the FCC would face in 

implementing its decision, especially with regard to AT&T in light of the 1956 Consent 

Decree.28  

Frieden (1981) provides a comprehensive tutorial on the First and Second 

Computer Inquiries. Zuckerbraun (1983) reports on synergies between the Second 

Computer Inquiry and subsequent legislation affecting competitive industry structures 

involving international communications. Frieden (1987) contributes again several years 

later with a critical commentary on the Third Computer Inquiry, and concludes “[t]he 

Third Computer Inquiry marks the Commission’s nearly complete retreat from policies 

overtly designed to alter corporate structure and behavior” (p. 406). 

All of these contributions assume an instrumentalist view of the Inquiries. In 

contrast, this study examines these events from a different perspective: the constitutive 

dimension, that is, how legal subjects (e.g., the “regulated,” which can include people, 

industries, technologies, and service categories) in the media and communications field 

are constructed, produced, utilized, and contested through regulatory discourse.  

In the case of communications regulation, what is being regulated is not people 

per se, but communications technologies and the corporations that develop and deploy 

them for the benefit of people who are positioned in regulatory discourse as subscribers, 

consumers, and users and as the beneficiaries of industry lobbying, marketing, or public 

interest representation. This project argues that media researchers have paid far too much 

attention to analysis of industry phenomena (the political economic frame) and the impact 

of discourses produced and consumed through media (the media representation, 

reception, and effects frames), to the exclusion of the role that regulation plays in shaping 

                                                 
28 U.S. v. IBM Corp., Civil Action No. 72- 344. Filed and entered January 25, 1956. 
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norms about the architecture of communications infrastructures. The study draws from 

Fairclough’s (1992, p. 215) notions about “discourse technology” whereby highly 

specialized practitioners control the process of meaning making. This “code model” of 

discursive practice “assumes a stable local order of discourse, and naturalized 

conventions which are normatively instantiated in practice: practice is simply following 

the norms” (p. 223). It also draws inspiration from theorists of “information society” 

literature to help render certain ideological aspects of FCC discourse that appear in the 

Inquiries. Theories of an information society emerged at about the same time as the First 

Computer Inquiry. Critical literature on information society theory highlights the salient 

role attributed to technological change as a rationale, trigger, and driver of social change. 

Theories of an “Information Society” 

Webster (1986; 1995; 2002; 2003, 2006) and May (2002; 2007) are among the 

most critical information society theorists. Webster (1995) was among the first to review 

the literature as a type of discourse (although he does not explicitly use the term 

“discourse”) that he mapped as having two primary dimensions: an evolutionary vs. a 

transformative view of the role of technology in society. Widely accepted to have 

originated with Machlup (1962) followed by Porat (1977), the phrase “information 

society” has expanded to include literature with synonymous monikers such as the 

Computer (i.e., Information) Revolution; the Information Age; the Information, 

Knowledge, or Digital Economy; and the Network or Knowledge Society.  

Webster characterizes the “transformational” strand of information society 

literature as highly deterministic as it ascribes to technology and information 

transformative power. Technological determinists believe in a “technological imperative” 

that gives technology a unique type of agency that drives social change: 
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The [technological] imperative implies that the invention of a new technique 
demands its adoption and development, and although there are countless 
examples of 'useless' inventions that no one wants and which are not developed 
but fade away, the general tendency has been to pursue possible developments for 
their own sake. The technological imperative concerns that self-motivated pursuit 
and implies that it is somehow inevitable.… Technology is promoted... as if the 
idea of the imperative was true. (Shallis, 1984; pp. 64–65)  

Chandler (1968) adds, “The doctrine of the technological imperative is that 

because a particular technology means that we can do something (it is technically 

possible) then this action either ought to (as a moral imperative), must (as an operational 

requirement) or inevitably will (in time) be taken.” Webster argues that the second 

domain of information society literature recognizes the increased importance of 

information technology in capitalist society, but stresses continuities as opposed to 

discontinuities in the structure of economic power relations that are in part facilitated by 

information technology.  

Webster then discerns five categories of evidence used by both types of 

information society theorists: technological, economic, occupational, spatial, and cultural. 

Technological evidence focuses on “spectacular technological innovations” and their 

transformative power as the “foundational elements of an information society” (Webster; 

1986; p. 7). Webster critiques the vagueness of these types of studies: how neither their 

definitions of information technology nor methodologies are able to specify exactly when 

the supposed transformation or revolution actually took place. He points out how such 

studies highlight to an extreme various innovations in telecommunications and the 

changes that have occurred related to the convergence of computing and 

telecommunications technology. An example is postmodern theory that proclaims space 

and time have been completely transformed by symbolic interaction in cyberspace. 

Webster criticizes the “genre of futurism” that typifies these claims, which are “full of 

dire wake up warnings, shallow analyses of the substantive realm, and the self-assurance 
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that only the author has understood what most others have yet to comprehend” (Webster, 

1986; p. 8).  

Webster groups studies that focus on the economics of information into the 

economic orientation of information society scholarship. Fritz Machlup’s work that was 

mentioned earlier is often associated with this tradition because he attempted to document 

the evolution of the information society by statistically analyzing change in information 

industries. Machlup broke industry classifications into five industry groups and then 

calculated the economic value of each in terms of their cumulative contribution to the 

gross national product (GNP). Marc Porat (1977) is probably the most well-known 

scholar to further refine Machlup’s framework. Porat developed a method for identifying 

job categories that are involved, in one way or another, with the “production, processing, 

or distribution of information” (Webster; 1986, p. 14). Webster offers Beniger’s (1986) 

theory of the “crisis of control” as another example, whereby this crisis is the reason for 

the increasing importance of information in modern bureaucracies. All of these 

approaches depend upon aggregate measures of industry earnings or shares of the 

economy or occupational analysis at the national level using a purely economic form of 

analysis. They also make claims about social transformations that result from these 

economic changes.  

Similarly, occupational evidence of an information society relies upon indicators 

of the number of workers performing information work. The most influential theorist in 

this arena is Daniel Bell (1976) whose theory of a postindustrial society is given 

extensive critical attention by Webster. Occupational definitions of the information 

society have populated an important part of the debate about the digital divide in the U.S., 

where the government and the private sectors declare their concern about the 

preparedness of the American workforce for information-related work. Spatial evidence 
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of an information society emphasizes the role that information networks play in the 

transnational flow of information. Internet geography is an area of research that maps 

information flows and Internet connectivity across the globe. Claims about the death of 

distance and the compression of time and space are examples of this spatial view of the 

influence of information technology. 

Webster (1995) considers cultural representations of the information society as 

“perhaps the most easily acknowledged, yet the least measured” (p. 19) of all the 

categories just discussed. Studies that focus on cultural aspects of the information society 

address issues of identity, diasporic experiences of immigrant groups, sex workers in the 

pornography industry, game psychology, gender bending, and the resistance practices of 

various social movements. Webster acknowledges that postmodern theorists emphasize 

the experiential and symbolic aspects of a media-laden society, but he also argues, “those 

who reflect on the postmodern condition have interesting things to say about the 

character of contemporary culture, but as regards establishing a clear definition of the 

information society, he finds them lacking.  A cultural perspective on the emergence of 

an information society becomes clearer through the following assertion by Robins and 

Webster (1988): 

what is missing in most recent accounts of the information society is an 
understanding of the way in which knowledge and information mediate relations 
of power. (p. 69)  

Robins and Webster do not view information as “a thing…but a social relation” (p. 70), 

but it is this sociocultural perspective on information as a social relation that is missing in 

the FCC’s definition of information in the Computer Inquiries. The definition of 

information is essential to distinguishing between content and conduit in the Computer 
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Inquiries. This is because regulated common carriers cannot alter content in any way as 

part of the electronic transmission process.   

In contrast, Braman (1989) discusses the ways in which information has been 

defined and how those definitions influence policymaking. She asserts that “disagreement 

over which definition of information should serve as the basis of negotiations lies at the 

heart of many of today’s information policy debates” (p. 234). She situates information as 

a constitutive force in society, which confers to “information an active role in shaping 

context…wherein information is not just affected by its environment, but is itself an actor 

affecting other elements in the environment…information which is not just embedded 

within a social structure, but [which] creates that structure itself” (p. 239).  Braman’s 

perspective has implications for common carriage regulation given that its purpose under 

Title II of the Communications Act is the nondiscriminatory transmission of information 

using electronic communications resources. For example, in the Computer Inquiries, the 

legal meaning of the concept of “information” is critical to the FCC’s regulatory 

treatment of industry services that supposedly “change” or “act on” information that 

consumers send to each other using telecommunications resources such as telephone lines 

connected to computer networks. 

Melody and Mansell (1993) provide yet another perspective about how theories of 

information might be applied to a study of FCC regulatory discourse about distinctions 

between content and conduit.  Melody refers to the spatial dimension of communication 

practices and the role that the structure and quality of information flows plays in 

reshaping institutions across space and time. He uses the claim that “any medium is 

biased” to suggest that “new competing communications media alter the forms of social 

organization, create new patterns of association, develop new forms of knowledge, and 

often shift the centers of power” (p. 71). Melody emphasizes that studying social 
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institutions requires studying communication and information processes and asserts that 

public policy should strive to ensure that developments in communications and 

information do not worsen existing divisions or inequities but try to distribute the benefits 

more broadly to include all those affected by these changes. Mansell (2003) echoes this 

view in her assertion that information is central to power, and warns against a common 

assumption that “transformations in telecommunications are primarily technically driven” 

(p. 185). Applying these perspectives to this study of FCC rulemaking suggests attention 

to how the FCC defines information in the Inquiry dockets. 

These theories about the nature of information, the information society, and the 

role that information technology plays in society offer important insights into the study of 

how telecommunications infrastructure is structured through FCC rulemaking. They also 

signal attention to the potential role played by “information age” discourse in this 

process. Some theories privilege economic and technological concerns at the expense of 

social, political, and cultural issues. This literature also invites consideration about 

political economic theories of information in a study of FCC rulemaking about its 

transmission infrastructure.  

Science and Technology Studies 

The field of Science and Technology Studies (STS) offers additional theoretical 

insights into a study of FCC rulemaking as a discursive practice that has deterministic 

tendencies in its view of technology as the reason for and object of regulation. The 

constructivist perspective, namely, the Social Construction of Technology (SCOT), is one 

of them. Drawing upon the work of Berger and Luckmann (1966) and Bloor (1976), 

some of the field’s most noted theorists (Bijker, Hughes, and Pinch, 1987; Bijker and 

Law, 2000; Latour, 1987) argue successfully against the view that technology directs, 
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drives, steers, or guides human action. Instead, SCOT theorists remind us that 

technologies emerge as a result of human engineering processes that occur in specific 

social and institutional contexts. SCOT concepts such as “interpretative flexibility” and 

“closure” offer some new and interesting ways to think about the constitutive aspects of 

FCC rulemaking, or how regulatory discourse influences the development of 

telecommunications infrastructure. For example, interpretative flexibility is a concept that 

emphasizes how technological artifacts often hold different meanings for a variety of 

different social groups. The Computer Inquiries, for example, illustrate the diversity of 

opinion that emerged during docket proceedings about such things as switching 

technologies or communication protocols in telecommunications networks. To some, 

these tools are embedded as part of the communications channel while for others they 

were considered neither content nor conduit, but simply a “neutral” or “adjunct” service 

connecting the two.  

The SCOT notion of relevant social groups as a component of interpretative 

flexibility also factors into the context of the Computer Inquiries because in the SCOT 

field, often the most relevant social groups include the producers and users of technology 

tools, products, and services. The FCC must ensure, for example, that its regulatory 

actions benefit those referred to in the Inquiries as consumers, service subscribers, or 

end-users of telephone and computerized information services. However, in order to do 

this, the FCC must regulate either the structure of the industry sectors that supply those 

services or the behavior of specific firms within those industries, such as dominant 

carriers like AT&T.  

Another useful SCOT concept is the notion of “closure” as part of a technology 

design process. Pinch and Bijker (1987) describe two forms of closure, neither of which 

is ever permanent: rhetorical closure, and closure by way of redefining the problem.  
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From the rhetorical closure perspective, “[t]o close a technological ‘controversy,’ one 

need not solve the problems in the common sense of the word. The key point is whether 

the relevant social groups see the problem as being solved” (p. 44). A design controversy 

can also be closed if the design in question is engineered to become the solution to a 

slightly different problem. Closure shifts the focus to a new problem to which the design 

being debated can be applied and therefore no longer emphasizes its deficiencies but 

instead, its strengths. We may see both of these processes – interpretative flexibility and 

closure – present in the Computer Inquiries where FCC regulators periodically shift 

discussion about technologies using rhetorical closure or by redefining their definitional 

challenge.  

A subfield of SCOT called the “social shaping of technology” (SST) approach 

bridges information society theory, the political economy of information, and SCOT 

theories that have just been discussed. According to Kevin Williams (1997; p. 300), SST 

is  

a ‘broad church’ encompassing a variety of scholars, with differing concerns and 
intellectual traditions, including, for example, industrial sociology, economic 
history, and sociology of science…[that] …studies …how technology is a social 
product, patterned by conditions of its creation and use. 

SST theory suggests that choices are available in the design of technological systems and 

that simply assessing technology’s impacts is a limited undertaking; studies must also 

embrace “what shapes the technology which is having these impacts” (Williams; 1997, p. 

301). Similarly, MacKenzie and Wacjman (1999) critique “[t]he view that technology 

just changes…and forces our minds on how to adapt to technological change, not on how 

to shape it” (p. 5). They explain why they use “social shaping” instead of “social 

construction” as an operative metaphor: 
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we chose the metaphor of ‘shaping,’ rather than the more popular ‘social 
construction,’ in part because the latter is too prone to the misconception that 
there was nothing real and obdurate about what was constructed (p.18). 

In a similar vein, Langdon Winner’s (1977) assertion that “what matters is not 

technology itself, but the social or economic system in which it is embedded” (p. 28) has 

influenced an area of scholarship that focuses on values in technology design (Johnson 

and Nissenbaum, 1995). Winner’s claims about how “artifacts have politics” (1977) are 

useful in analyzing how the Computer Inquiry proceedings grappled with notions of 

“neutrality.” A neutral, nondiscriminatory transmission system is essential to the common 

carriage policy principle that telecommunications regulation was established to protect, 

given that these infrastructures serve as critical mediums for speech. Hence, an adequate 

examination of regulatory policy about these systems necessarily needs to include 

attention to the constitutive dimension that defines the service categories used to shape 

industry structures. Traces of Winner’s thinking can be found in applications of SCOT 

and SST studies of the production, use, and regulation of information, communication, 

and technology (ICT) (Dutton, 1996, 1999; Kubicek, Dutton, and Williams, 1997; Lenert, 

2004). Dutton’s comparison of technology to public policy (1999) is pertinent:  

Technologies are like public policy in that they are a product of social choices and 
can influence social behavior long after the choices are made…. Too frequently, 
technical choices are delegated to others as if they had no social significance. 
Nevertheless, choices about the design and use of ICTs have consequences for 
communicative power….(p. 50) 

The same might be said of rulemaking practices about technologies. That is, rulemaking 

is the product of choices that influence the behavior of firms in the marketplace.  

There are social consequences to classifying and codifying activities, according to 

Bowker and Star (2002). These consequences form the primary theme of their 

examination of infrastructure. They ask these questions: “What work do classification 



 52

systems do? Who does that work, and what happens to the cases that do not fit?” (p. 9). 

Bowker and Star define a classification as a “spatial, temporal, or spatio-temporal 

segmentation of the world” and a classification system as “a set of boxes (metaphorical or 

literal) into which things can be put to then do some kind of work” (p. 10). Ideally, the 

features of classification systems are similar to those that the FCC attempted to construct 

during the Computer Inquiries in being consistent and unique, mutually exclusive, and 

comprehensive. The most important aspect of the FCC’s work for this dissertation project 

is the definition that they offer for infrastructure (p. 35), which is reproduced in Figure 

10.  



 53

Figure 10: A definition of infrastructure 

 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
• Embeddedness: Infrastructure is sunk into, inside of, other structures, social 

arrangements, and technologies. 
 

• Transparency: Infrastructure is transparent to use in the sense that it does not have to 
be reinvented each time or assembled for each task, but invisibly supports tasks. 

 
• Reach or scope: This may be either spatial or temporal – infrastructure has reach 

beyond a single event or one-site practice. 
 

• Learned as part of membership. The taken-for-grantedness of artifacts and 
organizational arrangements is a sine qua non of membership in a community of 
practice (lave and Wenger 1991, Star 1996). Strangers and outsiders encounter 
infrastructure as a target object to be learned about. New participants acquire a 
naturalized familiarity with its objects as they become members. 

 
• Links with conventions of practice. Infrastructure both shapes and is shaped by the 

conventions of a community of practice; for example, the ways that cycles of day-night 
work are affected by and affect electrical power rates and needs. Generations of typists 
have learned the QWERTY keyboard; its limitations are inherited by the computer 
keyboard and thence by the design of today’s computer furniture (Becker 1982). 

 
• Embodiment of standards. Modified by scope and often by conflicting conventions, 

infrastructure takes on transparency by plugging into other infrastructures and tools in a 
standardized fashion. 

 
• Built on an installed base. Infrastructure does not grow de novo; it wrestles with the 

inertia of the installed base and inherits strengths and limitations from that base. 
Optical fibers run along old railroad lines, new systems are designed for backward 
compatibility; and failing to account for these constraints may be fatal or distorting to 
new development processes (Monteiro and Hanseth 1996). 

 
• Becomes visible upon breakdown. The normally invisible quality of working 

infrastructure becomes visible when it breaks: the server is down, the bridge washes 
out, there is a power blackout. Even when there are backup mechanisms or procedures, 
their existence further highlights the now visible infrastructure. 

 
• Is fixed in modular increments, not all at once or globally. Because infrastructure is 

big, layered, and complex, and because it means different things locally, it is never 
changed from above. Changes take time and negotiation, and adjustment with other 
aspects of the systems involved. 
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Telecommunications infrastructure shares many of the characteristics identified in the 

above general definition for infrastructure; however, no scholars of the Computer 

Inquiries or FCC policymaking have attempted to make such a comparison.  

Another contribution from Bowker and Star that has relevance to this study is 

their assertion that “new eyes are needed for reading classification systems, for restoring 

the deleted and desiccated narratives to these peculiar, cultural, technical, and scientific 

artifacts” (p. 37). The Computer Inquiries might be considered such a narrative in need of 

revival and reconsideration. They recommend several strategies for excavating such 

accounts (p. 44): 

• Look for the saturation and ubiquity of classification systems;  

• Observe their material as well as their symbolic effects;  

• Assume that these systems are not static, but constantly changing to 
accommodate present circumstances; and  

• Pay attention to the “practical politics” of their formations.…someone, 
somewhere, must decide and argue over the minutiae of classifying and 
standardizing. 

Equally insightful are their warnings that “[o]nce a system is in place, the politics of these 

decisions are often forgotten, literally buried in archives” (p. 45). They add “these 

ubiquitous, textured classifications and standards help frame our representations of the 

past and the sequencing of events in the future” (p. 46). 

Considering this process of classifying representations of technology and the role 

of engineers in that process leads to another theorist of technology whose work also has 

some bearing on this study of FCC regulatory practice. Ihde (1990) reflects on how some 

technologies “function in the background” (p. 156) where they assume “the position of an 

absent presence” (p. 159). As discussed in an earlier section, telecommunications 
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policymaking differs from broadcasting policy in the attention given to it by the press, the 

public, and elected officials. It operates in the background alongside more visible public 

policy making because, as Napoli points out (1997), of its largely technical and 

procedural nature. As a discursive practice, telecommunications rulemaking holds an 

“absent presence” alongside its regulatory object: telecommunications infrastructure. It 

occurs without much fanfare, but its presence is felt everywhere in terms of the 

consequences of the classification systems that have been linguistically engineered by 

regulators.  

In summary, theories and frameworks from Science and Technology Studies 

inspire reconsideration of the role that the Computer Inquiries have played in shaping the 

“background relations” of our contemporary electronic communications systems. An STS 

perspective potentially contributes a more robust theorization of telecommunications 

infrastructure as part of a larger social structure, not just as a technical resource as 

telecommunications discourse tends to render it. A similar redirection of attention to the 

importance of the social and discursive aspects of rulemaking practice is inspired by 

scholarship in the field of law. 

Legal Studies 

A discourse-oriented theory of regulatory behavior, and more specifically 

rulemaking as a discursive practice, necessarily requires attention to the role that 

language plays in the making and practice of law more generally.  

Balkin (1998) examines how mechanisms that he calls “tools of human cultural 

understanding” (p. 3) enable certain concepts, beliefs, or phrases to garner support and 

prominence over time even despite their possible lack of veracity. His theory of cultural 

software – the cultural tools that include technology, institutions, and cultural know-how 
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– asserts that it is impossible to separate us from “our linguistic capabilities” (p. 24). 

Balkin suggests three reasons why certain concepts, which he terms “memes29,” endure 

and proliferate over long periods of time. The first relates to a meme’s substance or 

content, that is, its salience or relevance to current events, its ability to inspire strong 

emotions, its ability to “disable or preempt potential competitors” (p. 75), and the extent 

to which it can be linked to other memes, or its actual honesty or dishonesty. The second 

relates to a meme’s ability to lodge itself into the human psyche, for example, how easy it 

is to communicate and therefore comprehend or be remembered. The third reason Balkin 

offers for how and why memes persist has to do with what he calls ecological factors, 

which include “bandwagon” effects, institutional authority, and institutional context. His 

ideas about meme skills, meme “hosts” and “guests,” memes as “cognitive filters” or 

“viruses,” how memes form the “building blocks of institutions and conventions,” and 

how “institutions and conventions produce memes” provide insights for understanding 

something about how FCC regulatory discourse functions. For example, how do vague 

concepts such as “the public interest” in telecommunications policy discourse serve the 

institutional objectives of regulators, regulated industries, or citizen groups?  

Balkin’s claim about the role of institutional authority as a form of cultural 

software resonates with this study of the Computer Inquiries when he says that “[c]ultural 

software benefits in particular if there are institutions specifically devoted to its spread 

and propagation” (p. 85). Examples of this include schools, religious organizations, and 

even the family; however, regulatory agencies like the FCC could be added to this list 

because of the degree of formality and ritual involved in the way the agency operates and 

                                                 
29 See "meme." The American Heritage® Dictionary of the English Language, Fourth Edition. Houghton 
Mifflin Company, 2004. Answers.com 10 Jul. 2008. http://www.answers.com/topic/meme 



 57

the importance of the regulatory record as a form of storytelling and memory that serves 

to perpetuate certain notions about communication technologies over time.  

Larry Lessig’s (1999) thoughts about the role that computer code plays as an 

embedded form of law being applied to cyberspace are important to studies of 

telecommunications rulemaking especially with regard to the Computer Inquiries. For 

example, discussion in the Inquiry texts about the nature and purpose of computerized 

“protocols” that facilitate the transmission of messages and information through 

telecommunications networks provide a site of analysis. He refers to computer code as a 

kind of “silent regulator” (pp. 7-9) where issues of “intellectual property, privacy, free 

speech, and even sovereignty” are at stake.   He also documents how a movement for 

open vs. proprietary software code has worked to keep telecommunications infrastructure 

unencumbered by internal mechanisms that block, filter, redirect, privatize, and even 

criminalize the sharing and distribution of information. As a constitutional lawyer, his 

conviction is that “liberty in cyberspace will not come from the absence of the state. 

Liberty there, as anywhere, will come from a state of a certain kind” (p. 5). This 

perspective, when extended to the Computer Inquiries, implies a positive role for 

regulation. It also situates inquiry below the surface of more traditional treatments of 

whether or not regulators learn by making mistakes, as Zarkin (noted earlier) has 

suggested.  

Another insight on how to study regulatory behavior, and in particular, 

telecommunications policymaking, comes from legal theorists Sarat and Kearns (1993), 

who theorize about the “routine and undramatic” (p. 20) role of law in everyday life. 

They focus in particular on “how law becomes part of the taken-for-granted world” (p. 8). 

An instrumental perspective views law as “standing outside of and separate from social 

relations” while its alternative, the constitutive perspective, focuses on how “everyday 
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understandings, conventions, and assumptions structure legal thinking and practice” 

(p.10). Sarat and Kearns (p. 11) point out limitations of both perspectives and then argue 

for their reconciliation: 

the instrumentalist view tends to overestimate the impact of the everyday in law 
and legal processes and to underestimate the power of law in society. The 
constitutive view, on the other hand, underestimates the normative import and 
impact of the quotidian and overestimates the effectivity of law in setting the 
terms of everyday life. 

Applying this perspective to studies of telecommunications regulation would suggest that 

it is important to study the impacts of policymaking while at the same time taking 

account of the ways in which law constructs social reality. Each approach in isolation is 

reductionist; however, when blended, they are more robust analytical tools.  

This study’s incorporation of a critical discourse analysis framework attempts to 

deploy these perspectives in conjunction with each other.  In other words, this 

dissertation presumes that a constitutive view appreciates the profound role that 

Computer Inquiry discourse has played as a background legal technology for socially 

shaping the conditions for electronically mediated speech in a twenty-first century digital 

communications environment. To date, literature on the Computer Inquiries in law 

journals has addressed primarily the instrumentalist view that Sarat and Kearns refer to as 

“legal effectiveness research.” This kind of scholarship, they say, “begins by identifying 

the goals of legal policy and moves to assess its success by comparing those goals with 

the results produced” (p. 27).  They add that it typically ends by evaluating discrepancies 

and how to resolve them. The constitutive approach, on the other hand, emphasizes 

“meaning” and its “hegemonic hold on social life” (p. 32).30  To understand the nature of 

a legal or regulatory text’s hegemonic hold, we need to link texts to the contexts of their 
                                                 
30 Sarat and Kearns note Lawrence Friedman, “The Law and Society Movement,” Stanford Law Review 38 
(1980). 
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production, distribution, and consumption. For this we draw upon theories from 

sociology that enable making linkages between micro and macro level processes. 

Sociology 

Eisenberg’s (2007) theories of strategic ambiguity offer one form of linkage 

between texts and the institutional contexts in which they are produced. For instance, he 

notes four reasons why ambiguity is often a deliberate communication strategy in 

organizational communication when potentially conflicting, competing, or changing 

points of view need to be accommodated. First, being strategically ambiguous creates a 

feeling of consensus and unity in organizations where diverse perspectives may coexist. 

This is accomplished through the creative use of values and symbols, which Eisenberg 

asserts “foster agreement on abstractions without limiting specific interpretations.” He 

adds: 

It is a political necessity to engage in strategic ambiguity so that different 
constituent groups may apply different interpretations to the symbol [and] …the 
writing of group documents provides an … example of how unified diversity can 
be promoted through the use of strategic ambiguity. (p. 9) 

A corollary in the telecommunications policy field might be the phrase “the public 

interest, convenience and necessity” which, as Napoli has documented (2001), has been 

used very differently over time since its coinage in the nineteenth century.  

According to Eisenberg, strategic ambiguity is also used to make possible 

plausible deniability, or “deniable discourse” (p. 14). He provides examples of this in 

both task-related and interpersonal communication. The task-related form has relevance 

to FCC regulatory discourse in instances that Eisenberg describes as when “disclosure of 

information in unequivocal terms limits options and may prematurely endanger plans” (p. 

14). Napoli (2001) is on point here with the following:  
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the [Supreme] Court has described the public interest standard as a ‘supple 
instrument for the exercise of discretion by the expert body which Congress has 
chartered to carry out its legislative policy….[and]…ambiguity was by 
design….built-in ambiguity would facilitate administrative flexibility and 
responsiveness. (p. 68) 

Eisenberg offers a third reason for employing strategic ambiguity: to amplify 

existing source attributions and preserve privileged positions (p. 12). He adds that 

strategic ambiguity helps higher status and more expert people in organizations maintain 

their standing or authority. The following captures this essence of his point: 

Highly credible people have greater freedom in what they can say to maintain a 
positive impression. A source deemed credible who speaks ambiguously may be 
called a prophet, but a low-credible source speaking identically may be dubbed a 
fool. (p. 13) 

Napoli (2001) offers another corollary in the field of communications policymaking: 

ambiguity accommodat[es] the likelihood of drastically changing economic and 
technological conditions within the communications industry and allow[s] for 
those with expertise in this area (namely, the members of the FCC) to exercise 
their discretion in making determinations about how to best regulate. (p. 68) 

Eisenberg’s fourth rationale for using strategic ambiguity is to help facilitate 

organizational change “through shifting interpretations of organizational goals and 

central metaphors” (p. 10). Again, Napoli offers a corollary from communications policy: 

policymakers have seldom articulated specific guiding principles to be utilized in 
decision-making and policy assessment. In addition, in those instances in which 
specific guiding principles have been articulated, they have not been consistently 
applied and have lacked any degree of meaningful stability. (p. 83) 

In summary, strategic ambiguity might be a useful analytical tool for examining an 

organization like the FCC’s discursive strategies. This type of analysis enables linking 

portions of a regulatory text to aspects of its production, distribution, and consumption. 

Giddens’ theory of structuration (1989) offers yet another way to link the micro 

level of text analysis with social context. Giddens discourages thinking about social 
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structure as some sort of static framework resembling building girders, but instead as 

“rules and resources” that are implemented through interaction. Structuration theory 

focuses on the generative feature of rules and resources, in other words, “structure is both 

constitutive of everyday action and, at the same time, reproduced by that action” (Held 

and Thompson, p. 4) creating what Giddens called a “duality of structure.” In a Giddens-

oriented analytical framework, structures are dynamic; they are both a medium for and an 

outcome of human activity where people are not simply bearers of these structures but 

actively engaged in their formation and reformation through recurring social practices. 

Giddens defines rules as generalizable procedures where knowledge about them makes 

people capable of action. He described resources as the “media through which power is 

exercised” (Giddens, 1984, p. 16) and identifies two types that have relevance to FCC 

regulatory practice: allocative and authoritative resources.  

Allocative resources are objects used to maintain or enhance power. Authoritative 

resources are human resources such as strength, dexterity, and knowledge. In the case of 

telecommunications regulation, the field of administrative law might be considered an 

allocative resource that provides the rules and resources used by regulators who are 

authoritative resources. Giddens proposes how structuration theory might address spatial 

concerns, which are paramount in the field of telecommunications policy given the 

salience of computer networking issues in the Computer Inquiries. Giddens considers 

time and space in terms of their “presence” or “absence” (Held and Thompson, 1989, p. 

7). For instance, Parsons (1989) applied structuration theory to his study examining how 

FCC definitions for cable television evolved over time. Structuration theory helps 

construct a social, rather than strictly an engineering, political, or economic, theory of 

regulatory behavior where concepts such as “rules,” “allocative and authoritative 
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resources,” and “duality of structure” might illuminate discursive aspects of rulemaking 

practice.  

Spatiality emerges in Henri Lefebvre’s work as both material and symbolic 

resources in his theory of “social space” (1991). Lefebvre conceptualizes social space as 

a “medium” (as opposed to a “container”) and as an “outcome” of social relations. To 

Lefebvre, social space is the location for the production and reproduction of social 

relations. He describes this framework as a set of dynamic, dialectic processes where 

imagined space influences representations of space and material productive forces in 

spatial practices. Combined with Giddens’ model and applied to telecommunications 

rulemaking, this might help theorize how regulators with authoritative resources imagine 

telecommunications as allocated resources. The material outcomes of that imagining 

process become represented in legally codified rules.  

Another powerful concept from sociology is Habermas’s notion of the public 

sphere (1991) as primarily an imagined media space where reasoned debate takes place 

among informed citizens. To be sure, studies of the press and the role of journalism in a 

socially responsible commercial media system as a necessary condition of democratic 

society are important frames of analysis for mass communication policy scholarship. 

However, scholars as well as policy practitioners in mass communications have been 

relatively silent on issues of telecommunications policy where the infrastructure for 

media content distribution, not the content itself, is the object of analytical and theoretical 

attention. On this point, Clarke’s insight is highly relevant: 

Nonhuman actors/actants/elements pervade social life, constituting constraining, 
and enhancing it…. Salient nonhumans are everywhere in all situations and 
deserve our serious analytical attention…. (Clarke, 2005, p. 78) 
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In an era where the owners of media production, distribution, exhibition, and exchange 

resources have the capacity to control both the content and the distribution streams for 

content, this dissertation suggests that new theory is required to reconcile issues of 

content and infrastructure as two sides of the same policymaking coin. Policy about one 

necessarily invokes decisions about the other, especially as the historical separations 

among different media platforms (i.e., radio, television, cable, the Internet) are being 

eroded.  

Lefebvre’s “spaces of representation” concept speaks to an imaginary that is 

rarely if ever taken up in telecommunications policy scholarship. This may be because it 

has been dominated by economic, engineering, and legal frames of reference. Lefebvre’s 

“representations of space” concept includes those discourses on space that illustrate, 

reflect, and represent how a society depicts imagined space in science, planning, or 

various forms of expert knowledge such as telecommunications laws and regulations. 

Finally, Lefebvre’s notion of “spatial practices” allude to the everyday production and 

perception of physical infrastructures such as buildings, cities, and suburbs, or, as this 

study suggests, even forms of telecommunications infrastructure. Lefebvre argues that 

command over space is how social power is expressed.  

Hence, this study draws upon Lefebvre’s notions of social space, Giddens’ theory 

of structuration, and other models that incorporate the social with the technical, the micro 

with the macro toward more invigorated study of telecommunications infrastructure and 

the discursive practices that shape it. A more social theory of regulatory behavior would 

enliven existing economic and political studies of telecommunications and mass 

communication regulation by incorporating “regulatory culture” as an area worthy of 

investigation. Critical geographers from another scientific field are already mapping not 

only the geography of broadband expansion, but increasingly its environmental justice 
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dimensions along with features of cyberspace as well. The OpenNet project in Canada 

already blends critical geography with critical study of telecommunications regulation to 

expose the locations of network servers that block access to Internet Web sites or that 

filter political speech. Similarly, Massey’s thinking about “power geometries” (1993) 

could be used to counter those who have questioned the materiality of 

telecommunications infrastructure (Meyrowitz, 1985; Cairncross, 1997). These and other 

perspectives offer fertile ground for continued excavation of the Computer Inquiries and 

its present day legacies as regulators continue to grapple with adapting legacy law in 

order to accommodate change in the architecture of networked communications. 

Finally, a social theory of telecommunications regulation might also take forward 

Gandy’s (1992) musings about infrastructure as something that goes beyond the physical 

telephony plant. Gandy situates his discussion of communications infrastructure not in 

physical space, but “within the social system:  … communication is the process by which 

all social activity is conducted.…By implication, flaws in the infrastructure must be 

reflected in flaws and failings in the social system” (p. x). He includes “not only the 

tangible capital assets, but the human capital necessary to realize the potential of any 

technical system” in an even broader definition of communications infrastructure. He 

even suggests a broadened definition of infrastructure (of which telecommunications is 

only one part) that includes three domains: technical, economic, and cultural.  

The technical domain includes “hardware, software, and the current state and 

distribution of technical knowledge which governs their efficient use.” This area also 

involves any institutional practices that support technical efficiencies. The economic 

domain “includes the market, its structure, and the conduct of key players within these 

markets.” Finally, the cultural domain “includes the values and expectations which 

govern the acquisition and use of technical resources both within and outside of formal 



 65

markets.” Gandy rejects outright the label “infrastructure service” for 

telecommunications because (quoting Noam) “telecommunications, unlike a lighthouse 

or a road, is not a public good in the classic sense: users can be excluded and charges can 

be assessed, breaching the major condition for a public good” (p. xiii). He concludes that  

the notion of a national telecommunications infrastructure remains a construct in 
development [and that] ... its expansion should move in three directions, adding 
the economic and the values dimension to the more traditional emphasis on 
technology.  

As topics of scholarly attention, telecommunications infrastructure and regulation 

are only enriched by input from diverse interdisciplinary perspectives. 

Telecommunications infrastructure is a dynamic resource: the product of a complex web 

of social, political, economic, and cultural interactions that dialectically imagine, 

represent, build, and rebuild it in significant part through “linguistic engineering.” This is 

inherently a symbolic and a material practice. This dissertation seeks to understand more 

about its symbolic nature. 
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CHAPTER 3: RESEARCH DESIGN 

Careful attention to the historical timing of the emergence of new discursive 
elements and changes in old ones can reveal both the timing and contents of 
proposals for new ways to construct reality. (Clarke, 2005; p. 151) 

The research design for this dissertation project draws upon a critical discourse 

analysis framework to examine FCC rulemaking discourse as a distinct form of media 

production, distribution, and consumption. This perspective commits FCC regulatory 

texts to critique and scrutiny that is similar to what media and communications scholars 

apply to radio, television, or film media and the institutions that produce, distribute, and 

exhibit those media. More specifically, the project examines the process and the product 

of rulemaking as a discursive practice, which involves the strategic use of language to 

distinguish between communications content and the infrastructure (i.e., conduit) through 

which that content is transmitted, distributed, or carried.  

Research Questions 

Norman Fairclough has written extensively to advance theory and practice around 

the critical discourse analysis (CDA) research framework. His triangulated approach  

(Fairclough, 1995a,b; Weiss and Wodak, 2003; Wood and Kroger, 2000) provides the 

structure for this study of three distinct but chronologically related case studies referred 

to as the FCC Computer Inquiry proceedings. Each Inquiry comprises a unique 

“communicative event,” using Fairclough’s terminology. Figure 11 illustrates the 

dissertation’s adaptation of Fairclough’s framework, which examines the dialectical 

relationships between and among three dimensions of communicative events as instances 

of language-in-action, that is, discourse: the social practice dimension,31 the discursive 

                                                 
31 van Leeuwen (2008, pp. 6-7) theorizes social practices as “socially regulated ways of doing 
things....Different social practices are ‘regulated’ to different degrees and in different ways — for instance, 
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practice dimension, and the textual practice dimension. Due to the complexity and size of 

the primary data sets selected for this study, emphasis has been placed on the textual 

practice dimension with more limited attention as to how it relates to the other two 

dimensions of analysis. In this study, the textual practice dimension of analysis focuses 

primarily on what Martinez (2007) refers to as “text semantics,” which concerns itself 

with meaning relations within and between texts” (p. 129). 

Studying communications policy discourse from a critical discourse perspective 

supports Stuart Hall’s more broadly conceived notions about language as a form of media 

through which meaning is produced and sustained. What is unique about communications 

policy discourse, and in particular, rulemaking, is its role in shaping the evolution of 

many other electronic media forms. Like news and entertainment media, FCC rulemaking 

discourse produces representations of reality; however, unlike those media, FCC 

discourse has the force of law. Thus it is vital to recognize that regulatory documents do 

ideational and constitutive work; they construct meaning. For instance, through its 

telecommunications regulatory discourse in the Computer Inquiries, the FCC constructs 

distinctions between content and conduit that have important implications for content 

industries converging with distribution industries in a digital communication environment 

that is marked by constant innovation. CDA offers a robust framework with the capacity 

to structure study about how powerful institutions like the FCC strategically employ 

language to do this kind of constitutive work. CDA complements the “influence” theories 

of regulatory behavior mentioned earlier, but it takes a slightly different starting point. It 

                                                                                                                                                 
through strict prescriptions, or through traditions, or through the influence of experts and charismatic role 
models, or through the constraints of technological resources used, and so on.” He goes on to describe how 
they typically involve the following components: participants with specific roles, eligibility criteria for 
participants in those roles, a set of sequential actions, performance modes (i.e., “stage directions”), different 
presentation styles for participants, specific times and locations for activities, eligibility conditions for those 
locations, material resources, and eligibility conditions for those resources (pp. 7-12). 
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allows investigation into not only what external environmental factors shape the process 

and outcome of regulation in which a specific instance of decision-making is embedded, 

but it also reveals how that process of decision-making works from a linguistic point of 

view. At the level of the regulatory, that is, media, text itself, a CDA approach enables 

examining how the FCC constructs the terminology upon which its regulatory decisions 

are based.  

The Computer Inquiries offer appropriate cases for considering these discursive 

dynamics for several reasons. First, each case provides a bounded example of FCC 

decision-making where macro, meso, and micro processes can be examined.32 Second, 

the fact that the three Inquiry cases are linked as a set of decisions makes it possible to 

trace constitutive work over time that specifically addresses issues of media convergence. 

Finally, the Inquiries have endured as a basis for current FCC policy related to common 

carriage. In the current digital media environment where content producers are also 

content distributors, industry employs anticircumvention technologies such as digital 

rights management (DRM) software to embed distribution controls directly into the 

content transmission stream. Therefore it is essential to understand how regulators 

linguistically distinguish between content and the infrastructure that distributes that 

content in order to determine the extent to which their policies may be discriminatory. 

The semantic and thus regulatory boundary line between a message, that is, content, and 

the conduit (the distribution infrastructure for the carriage or transmission of content) for 

that message remains a highly relevant topic—as the NARAL incident that was described 

in the Introduction made clear. 

                                                 
32 In the CDA framwork, macro, meso, and micro levels of analysis correspond to, respectively, social 
practice, discursive practice, and textual practice dimensions. 
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Overview of Critical Discourse Analysis  

Critical discourse analysis (CDA) is an interdisciplinary and critically oriented 

research framework that guides the study of language (text, talk, and the conditions of 

their production, distribution, and consumption) as a social practice in multiple contexts 

(Blommaert, 2005; Fairclough 1989, 1991, 1995a,b; Hardy and Phillips, 2004; Johnstone, 

2008; Lee and Poynton, 2000; Mills, 1997; Parker, 1999; Phillips and Jorgensen, 2002; 

Weiss and Wodak, 2003; Wetherell, Taylor, and Yates, 2001; Wodak and Meyer, 2001; 

Wood and Kroger, 2000). More specifically, van Dijk emphasizes that “CDA is 

unabashedly normative” and “its success is measured by its effectiveness and relevance, 

that is, by its contribution to change” (van Dijk, 1993; p. 253). He also reaffirms the 

importance of CDA on studying institutions because “power and dominance are usually 

organized and institutionalized” where elites “have special access to discourse…[and] 

therefore…symbolic power” (p. 255). He claims that “powerful speakers or groups enact 

or otherwise ‘exhibit’ their power in discourse,” so the object of CDA is to “know exactly 

how this is done” (p. 259).  

In the case of the FCC as an administrative agency, rulemaking authority gives 

the institution the power to construct meaning that eventually takes physical form. In 

other words, the constitutive work that results from FCC rulemaking has material 

consequences in structuring the political economy of the information and communication 

industry sectors.  Thus, how the FCC structures its docket proceedings and chooses to 

chronicle their outcomes is not a neutral undertaking. FCC decisions about how 

technologies are defined and categorized determine how industries then structure 

themselves as firms in the marketplace in order to either attract or avoid regulatory 

oversight. Policy research that begins at the political economic level of analysis misses 
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how the industries under examination have already been socially constructed as a result 

of rulemaking. Thus, taking a discourse-oriented approach to telecommunications policy 

research “denaturalizes” technology and industry categories in order to understand how 

they might have been constituted otherwise, with potentially different outcomes for 

communications policy, and by extension, the infrastructure for speech.  

To be sure, CDA entertains a wide variety of approaches where definitions offer 

slightly different points of departure. Mills (1997), for example, outlines myriad 

definitions for the term “discourse” saying that no singular definition exists. The same is 

true for the term “social practice” (Turner, 1994).  This project adopts definitions for 

discourse from several sources. To Phillips and Jorgensen (2002), discourse is “a 

particular way of talking about and understanding the world (or an aspect of the world” 

(p. 1).  Blommaert (2005) defines discourse as “all forms of meaningful semiotic human 

activity seen in connection with social, cultural, and historical patterns and developments 

of use” (p. 3). Fairclough (1992) regards discourse as “language use as a form of social 

practice” (p. 63); he draws upon the work of Foucault (p. 68) to suggest that the 

discursive aspects of social practices constitute an “order of discourse.” Social 

differences are reflected by differences in the semiotic, that is, symbolic, use of language. 

For example, information society theorists as participants in the social practice of 

research centered on the role of technology in societal change could be viewed as 

producers of a specific order of discourse. The same could be said of FCC regulators 

participating in the social practice of administrative law. The dissertation thus situates the 

study of FCC rulemaking discourse within a relatively stabilized form of language, that 
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is, the genre33 of administrative law, and it draws attention to the ways in which 

telecommunications rulemaking acts as a constitutive legal genre. 

Using CDA as a research framework for this study of FCC regulatory discourse 

also provides an opportunity to test Fairclough’s assertion that “success in winning 

acceptance for particular meanings for words, and for a particular structuring of meaning 

potential, is indeed interpretable as a matter of achieving hegemony” (1992, p. 190): the 

ability to wield power and authority over others. He notes how texts represent “processes, 

entities, and relations” (p. 64) in the world, and how these processes are linked to 

discursive practices that either support or challenge “preconstituted reality” (p. 60).  

Fairclough adapts Halliday’s theory of systemic functional grammar (SFG),34 which 

assumes that studying discourse as a social practice, that is, language-in-action, requires 

paying close attention to its underlying grammar.  

The origin of SFG is in the field of structural linguistics, but most of its 

practitioners consider it closer to sociolinguistics because it privileges the context35 of 

language over purely its structural form. Human language is theorized as a system 

whereby each element of its grammar performs a function that satisfies one of two needs: 

to interact with others within a shared linguistic system for interpersonal or action-

oriented purposes, and to comprehend the surrounding environment in service of ideation 

and reflection. Language use, conscious or unconscious, involves making linguistic 

choices about vocabulary and syntax to convey meaning and to act in and upon the world. 

CDA, as informed by SFG, draws attention to the grammatical system that makes certain 

lexical and grammatical choices available to language users. It also illuminates how 

                                                 
33 See Bakhtin (1986) for explication of genre theory, which could be applied to regulatory texts. 
34 See Appendix G for a brief recap of relevant themes in Systemic Functional Linguistics. 
35 van Dijk (2008, p. x) offers this in relation to context and discourse: “It is not the social situation that 
influences (or is influenced by) discourse, but the way the participants define such a situation.” 
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social context acts on and is constrained by these choices. In particular, CDA assumes 

that this context influences the grammatical structures that language users select to 

convey meaning.  

CDA emerged as a deliberate research framework after a group of scholars met in 

the early 1990s at a symposium in Amsterdam that was attended by Teun van Dijk, 

Norman Fairclough, Gunther Kress, Theo van Leeuwen, and Ruth Wodak (Wodak and 

Meyer, 2001). The field has since evolved into a professional community through several 

key publications, conferences, and listserves.36  It is rooted theoretically to classical 

rhetoric and linguistics, in particular, sociolinguistics, pragmatics, and critical linguistics.  

It is most often used by activist scholars seeking to benefit people or communities that 

these scholars perceive to be vulnerable to various kinds of discrimination as a result of 

language use or abuse by individuals or institutions.  

From an analytical perspective, CDA blends hermeneutic, sociological, and socio-

psychological methods, and its practitioners share generally the following leanings: they 

work eclectically; they are problem-oriented; they have linguistic expertise; they are 

interested in examining social processes of power, hierarchy building, exclusion, and 

subordination; they aim to make transparent the discursive aspects of societal disparities 

and inequalities; and they seek to illustrate the linguistic means used by privileged 

individuals or institutions to stabilize and often intensify inequities in society. Generally 

speaking, CDA scholarship demystifies, unmasks, and exposes how discourses are 

produced and thus how they function in society as instruments of power.  
                                                 
36 A Web site maintained by Professor Teun A. van Dijk called “Discourse and Society” 
(www.discourses.org) lists a variety of membership organizations such as the Society for Text and 
Discourse and the International Pragmatics Association; journals such as Discourse and Society, Discourse 
Studies, Discourse and Communication, and Critical Discourse Studies; links to online discussion lists; and 
many other resources. A chapter entitled Critical Discourse Analysis by van Dijk in D. Tannen, D. 
Schiffrin, and H. Hamilton (Eds.), Handbook of Discourse Analysis, Oxford: Blackwell, 2001 (pp. 352–
371) provides a clear and comprehensive orientation to this area of research and scholarship. 
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CDA projects typically begin with the premise that language wields power, which 

necessitates looking at how it is used by people in positions of power, or by powerful 

institutions. Wodak (2001) makes the observation that “power is signaled not only by 

grammatical forms within a text, but also by a person’s control of … genres associated 

with given social occasions” (Wodak and Meyer; p.11). CDA research agendas also 

assume that language can be used as a tool to challenge power relations – a process that 

this dissertation refers to as a “discursive intervention.” Methodologically, Meyer (2001) 

explains how CDA navigates “between grand theories as applied to society at large and 

concrete instances of social interaction” (Wodak and Meyer; p. 18).  

CDA often proceeds from grounded theory, and because of this, most studies tend 

to deal with smaller bodies of data. Meyer also notes that CDA often places more 

emphasis on “linguistic categories” such as “actors, mode, time, tense, or argumentation” 

than on “topics and contents” (p. 25). However, what distinguishes CDA from strictly 

text-centric interpretive approaches is how it goes beyond the document level to render 

the external (i.e., extra-textual) context of a text’s production as well as its relationship 

with other texts. In the process, it is not uncommon for a CDA scholar’s identity to come 

forward as part of this analysis. In fact, some scholars take a decidedly non-neutral stance 

in their work. As van Dijk states in his review of the field, “CDA is biased and proud of 

it” (van Dijk in Wodak and Meyer, 2001; p. 96). Meyer (2001) adds “if the focus of 

research is on the ways in which some speakers or writers exercise power in or by their 

discourse, the focus of study will in practice be on those properties that can vary as a 

function of social power” (Wodak and Meyer, p. 26).  

In this dissertation study, Fairclough’s CDA framework has been adapted as 

shown in Figure 11, where research has been conducted on three instances (i.e., cases) of 
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FCC rulemaking with attention to three levels of analysis in each case that began with the 

textual practice dimension. 

Figure 11: Adaptation of CDA Framework 

 

The macro-level social practice dimension captures aspects of the semiotic context in 

which the discursive practice of FCC rulemaking is embedded. As noted earlier, the FCC 

is an independent regulatory agency that must follow procedures outlined by the 

Administrative Procedure Act (APA). Therefore, administrative law provides the most 

immediate context influencing how the FCC produces rules and orders that have the force 

of law. Outputs of this bureaucratic and administrative process can be thought of as 

confirming Wodak’s (2001) assertion that texts are rarely  “the work of any one person,” 

which also implies that they are often “sites of struggle in that they show traces of 
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differing discourses and ideologies contending and struggling for dominance” (Wodak 

and Meyer; p. 11).  

The research question grounding analysis of the Computer Inquiries at the macro 

level social practice dimension is “what is the nature of the social context in which the 

Inquiries are embedded?” The discursive practice, or meso-level, dimension of analysis 

explores the process by which regulatory dockets are produced and consumed, that is, 

“what mediates the relationship between texts and social practices” (Phillips and 

Jorgensen, 2002, p. 78). Figure 2 illustrates the mixture of formal and informal processes 

such as public posting of official notices of inquiry; proposing rules and regulations; 

seeking public comments and feedback on those proposed rules; holding hearings and 

gathering testimony; and issuing interim and final reports, orders, and judgments. An 

FCC proceeding, or docket, generally proceeds as follows: an opening document called a 

Notice sets up the purpose of the proceeding, poses questions, and often invites 

comments on a set of ‘inquiry’ issues; subsequent documents follow, and each 

summarizes cumulatively all of the relevant docket activities that have preceded it; and a 

final document is issued that officially closes the proceeding. Each docket begins with a 

set of intentions, but it is not clear at the outset how many documents, or texts, will 

follow. Analysis of the discursive practice dimension of a rulemaking proceeding 

requires determining which documents have been produced and for what purpose. The 

discursive practice level of analysis also reveals relationships between and among texts 

within a docket or between and among other dockets.  

These linkages between and among other texts are where Fairclough’s CDA 

framework adapts Julia Kristeva’s notion of “intertextuality,”37 which suggests that 

                                                 
37 Fairclough refers to her 1966 work, which is summarized in T. Moi’s The Kristeva Reader published by 
Blackwell in 1986. 
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“meaning is not transferred directly from writer to reader but instead is mediated through, 

or filtered by, ‘codes’ imparted to the writer and reader by other texts” (p. 69). Fairclough 

refines this into “manifest” and “constitutive” intertextuality (1992; p. 117). Manifest 

intertextuality is overt reference to other texts and documents either in or outside of the 

text being examined. Constitutive intertextuality (i.e., interdiscursivity) references orders 

of discourse that operate at a different level than the specific text. Gee (2005) refers to 

these orders of discourse as big “D” discourses, or “language plus ‘other stuff’” as 

different from little “d” discourses, or “language-in-use or sketches of language” (p. 26). 

The research question that has grounded meso-level research in these Computer Inquiry 

case studies is “what is the process of docket production, distribution, and consumption? 

Who is part of the discourse community?” 

The micro-level, or textual practice, dimension of the each Computer Inquiry case 

study focuses on identifying, within the stream of docket texts produced as part of the 

official FCC proceeding, the various language mechanisms that are used as tools for 

constitutive, that is, ideational or definitional, work. This involves extracting purposive 

samples of text passages from various case study texts where regulatory definitions are 

codified. In this study, micro-level analysis excavates linguistic devices used by the FCC 

to define communications technologies and services and displays them in what the 

dissertation calls “semantic maps.” Regulatory definitions are important because, like 

legislation, rulemaking involves constructing definitions and then referring to them as 

legal guideposts in the course of regulatory practice, which involves interpretation of 

legislative mandates. These definitions become the pillars of a policy strategy; they 

enable the FCC to rationalize its regulatory treatment of specific industries and 

companies in the marketplace.  



 77

Fairclough suggests four analytical devices to explore the textual practice 

dimension of a discourse sample: vocabulary, grammar, cohesion, and structure.38 This 

project focuses primarily on wording and rewording strategies, across case studies, with 

some attention to grammatical and cohesive devices that are used to assist in these 

strategies. Speaking “archeologically,” the textual practice dimension of analysis 

resembles sifting through several layers of extremely dense linguistic sediment to unearth 

the relevant discursive artifacts that can be pieced together to trace the evolution of a 

regulatory concept. Case study chapters identify which of the docket texts have been used 

for this purpose and the textual samples that were drawn from them. The primary 

research questions that guided this selection process were “how do the docket texts 

‘construct’ concepts about communications technologies specifically related to 

communications infrastructure and notions of conduit vs. content. What lends legitimacy 

to these constructions?” 

Used together, all three analytical dimensions – social practice, discursive 

practice, and textual practice – aid in depicting the complexity of crafting legal 

definitions through rulemaking as a powerful discursive practice, which is constrained or 

enabled by the authority and legitimacy ascribed to it as part of the social practice of 

administrative law. The fact that all three Inquiries are related makes it possible to 

identify patterns in FCC textual practices over time. These patterns make it possible to 

draw more general conclusions about the constitutive power of FCC rulemaking. The 

goal is to understand more about how telecommunications policy, as a dialect of 

communications regulation, functions as what Hall (1997) would consider as a mode of 

cultural production (p. 1). By extension, rulemaking, especially when it involves the 

                                                 
38 See Resources section for recap of Fairclough’s approach to textual analysis within the CDA framework. 
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creation of new categories and concepts for legal attention, is an ideational process that 

enables those in the relevant discourse community to develop a body of shared meanings 

that allow them to “interpret the world in roughly the same ways” (Hall, 1997, p. 1). 

Applying the CDA framework in this way also seeks to understand how the FCC’s 

constitutive textual practices reveal something about its institutional culture given what 

Hall also suggests about representational practices more generally: 

[we]…give things meaning by how we represent them – the words we use about 
them, the stories we tell about them, the images of them we produce, the emotions 
we associate with them, the ways we classify and conceptualize them. Culture, we 
may say, is involved in all those practices ….which carry meaning and value for 
us, which need to be meaningfully interpreted by others, or which depend on 
meaning for their effective operation. (Hall; 1997, p. 3) 

Each Computer Inquiry docket provides robust examples of the ways in which 

legally sanctioned representations of technologies such as computers, circuit-switches, 

and other critical architectural components of modern electronic communications 

infrastructure shape material reality. Deliberate choices of vocabulary, syntactical 

structures such as active or passive voice, as well as cohesive devices linking texts 

together, become the linguistic engineering that supports discursive change. 

The FCC produced the Computer Inquiry docket texts over a period of twenty 

years. Of broader interest is how FCC regulatory discourse functions to construct what 

may appear to be “natural” responses to changes in technology, and by extension, 

expectations about how to address content and conduit (distribution infrastructure) in 

what continues to be a dynamic communications landscape. The Inquiries offer a way to 

explore what Fairclough suggests is language doing ideological work (1992; p. 67). 

According to Wodak (2001), “Ideology, for CDA, is seen as an important aspect of 

establishing and maintaining unequal power relations” (Wodak and Meyer, 2001; p. 10). 

If indeed “texts are social spaces,” as Fairclough asserts (1995a; p. 6), and 
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telecommunications policymaking is a discursive practice that codifies and sanctions 

certain concepts over others, then by extension, the FCC does ideological work. The 

question is, what is the nature of this work, and who is affected by it and how? 

Problems in Data Collection and Identifying Data Sets 

Identifying and obtaining all of the documents belonging to each Computer 

Inquiry docket was a challenge given that all are buried alongside scores of other 

regulatory records in a bureaucratic reference structure that requires a tutorial in 

administrative law not only to find them, but also to decode their meaning. One of the 

most helpful resources in terms of locating documents was the Cybertelecom Web site 

(see Figure 12) and a link from that site specifically dedicated to the Computer Inquiries 

(see Figure 13). Data collection involved locating electronic versions of selected primary 

documents from these Web sites, and then identifying the remaining docket documents 

by reading these texts.  

Figure 12: Cybertelecom homepage 

 

Source: (http://www.cybertelecom.org/) 
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Figure 13: Computer Inquiries website homepage 

 

Source: (http://www.cybertelecom.org/ci/) 

Yet, even with these useful sources as starting points, finding all of the documents 

related to each docket was a challenging task because the documents were produced over 

a period of 20 years amidst hundreds of other docket proceedings at the FCC during the 

relevant time period. To access official agency documents, it became necessary to master 

the conventions of the FCC’s document numbering scheme and also locate a commercial 

vendor (Pike & Fischer) that could provide a more coherent system than the FCC’s. (See 

Appendix D on FCC naming conventions.) Figure 14 illustrates how FCC documents are 

referenced. 
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Figure 14: FCC Naming Conventions 
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Data collection also required learning how to search both the FCC and Pike & 

Fischer’s Web sites and search tools, and then reading all documents obtained through 

that process to locate in-text references to the other Inquiry documents. Secondary data 

sources included academic research cited earlier that reviewed previous research on the 

Computer Inquiries. Electronic versions of a total of 23 primary documents were then 

spell-checked to avoid any difficulties or errors later using search terms. Subsequent 

loading of all 23 documents into ATLAS.ti (version 5) qualitative analysis software 

enabled electronic analysis and coding of discourse segments. Figure 15 lists the 23 

primary documents used in this research. Docket number groups them. All are provided 

in the Bibliography as Computer Inquiry documents, for example where P1 represents he 

bibliographic entry for “Computer I, 7 FCC 2d 11 (1966) (Notice of Inquiry)”. 
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Figure 15: Primary Data Sources 

 

Data for the first case study include all five (5) documents contained in FCC Docket 

16979. Data for the second case study include the ten (10) documents contained in FCC 

Docket 20828. Data for the third case study include the eight (8) documents contained in 

FCC Docket 85-229.  

All FCC documents are organized into numbered paragraphs that delineate 

subtopics. These are further organized into sections whose titles vary by document. 

Quotations from extracted passages throughout the dissertation are cited using the 

document number followed by the official paragraph number in which the passage was 

found. For example, “P1:3” indicates that a passage was taken from the third paragraph 

of the first primary data source listed in Figure 15 as part of Docket 16979 titled Notice 

of Inquiry. 
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In summary, each document of an FCC docket is part of a narrative that 

chronicles, as it occurs, an official proceeding that may take place over a number of 

years. In order to understand the evolution of definitions produced by the Computer 

Inquiry dockets, it was necessary to study closely an entire set of three dockets, not 

simply one document from one or more dockets that issues a rule, for example.  

Data Analysis 

Following the data collection process just described, analysis began at the textual 

practice dimension following a grounded theory approach with the assistance of a tool 

called “situational analysis” developed by Adele Clarke (2005). The process involved 

conducting an initial reading of a complete set of docket texts, followed by subsequent 

and repeated closer readings guided each time by the research questions noted earlier.39 

The situational map was filled in as reading progressed to help identify topic patterns. 

ATLAS.ti search tools helped identify passages for more detailed textual analysis. Figure 

16 shows an extract of a primary data document that has been coded using this software 

tool.40 The textual practice dimension of analysis included attention to word, phrase, 

sentence, paragraph, and document structures to illuminate aspects of topicalization, tone, 

agency, suppositions, insinuations, and connotation.41 

                                                 
39 See Appendix E for notes from the situational map that facilitated reading the First Computer Inquiry.  
40 The codebook used in ATLAS.ti is provided in the Resources section. 
41 See the Resources subsection of the dissertation titled “Textual Analysis: Key Concepts” for a summary 
of the units of analysis typically used at the textual practice dimension of CDA-oriented analyses.  
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Figure 16: Snapshot of software coding procedure. 

 

 

The ATLAS.ti software codebook (see Appendix B) became useful as a search tool that 

facilitated locating passages based on specific themes, such as “referring to the public 

interest” or “referencing common carriage.” Codes were used to identify processes, 

which is why code names typically begin with gerunds. Relevant text segments suitable 

for analysis of the constitutive, that is, ideational, aspects were usually located at the end 

of docket texts where promulgated rules are located as an aspect of genre. Analysis 

proceeded backward from these incidences to determine how these concepts and 

categories had been proposed, defined, defended, redefined, refined, and sometimes 

deleted over time. Close readings of these text passages produced the findings that are 

documented in various “semantic maps” provided in Chapters 4, 5, and 6. These maps 
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trace the evolution of terms and their semantic interrelationships. The term “semantic” 

here refers to “[t]he meaning or the interpretation of a word, sentence, or other language 

form.”42  

The discursive practice dimension of analysis drew upon those segments within 

relevant docket texts that recapped the docket production process. The discursive practice 

dimension of analysis also drew upon academic literature on relevant Inquiry docket 

texts. The social practice dimension of analysis is the least developed aspect of this 

dissertation. Empirical observations were verified through informal conversations with 

regulatory experts in the field, primarily Gene Kimmelman from Consumers Union and 

Dr. Mark Cooper from the Consumer Federation of America. Both are highly 

experienced veterans of the period under study and provided helpful feedback as needed.  

Limitations and Delimitations of the Research 

This dissertation project provides primarily descriptive research that illuminates 

some of the opaque activities of the FCC during the Computer Inquiries.  It offers neither 

a complete history nor a policy analysis of the Inquiries.  Instead, it uses the 23 texts that 

comprise the three Computer Inquiry dockets as sites through which to explore the 

constitutive power of telecommunications policymaking as a discursive practice.  

Analogous to an archeological excavation of three connected series of “dig” sites, 

each Computer Inquiry docket contains artifacts of several years of rulemaking activity; 

each year might be understood to represent a separate historical portion of a dig area. 

Continuing this metaphor, the data collection process (i.e., site selection, edge marking, 

labeling and sorting of artifacts) unexpectedly formed a considerable part of the research. 

                                                 
42 Semantics. (n.d.). The American Heritage® Dictionary of the English Language, Fourth Edition. 
Retrieved November 23, 2008, from Answers.com Web site: http://www.answers.com/topic/semantics. 
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This involved finding pieces of the recorded history and then examining those pieces in 

order to identify other pieces for which to search. The artifacts selected for further 

analysis were those texts (analogous to scrolls) produced by the regulatory authority as 

the sanctioned, official legal history for the events under study. As discussed earlier, 

these 23 archival texts, once obtained, were then assembled physically into three separate 

notebooks and digitized to enable electronic analysis.  

To be sure, others have excavated these same Inquiry sites, but only in an episodic 

way; they have not reassembled all of the official texts belonging to each historical event, 

nor have they examined the linguistically managed evolution of the terms recorded across 

these texts. For instance, others have selected specific docket texts as legal cases and 

discussed the instrumental merit or impact of decisions recorded in them. They have also 

drawn upon some of the other unofficial (not authored by the FCC) accounts of these 

events to capture this history. In contrast, what this project does is to identify as worthy 

of analysis the complete series of official texts as a cumulative but at times significantly 

discontinuous narrative. It is assumed that the FCC’s chronicling process was influenced 

by outside actors with political and economic interest in the terms being developed. 

Because of the nature of the regulatory process itself and the wide discretion given to 

regulators, however, it is not possible to reconstruct with any degree of specificity here 

exactly what motivated specific descriptions over others. That would be a different 

research exercise. 

To summarize, this chapter has outlined the dissertation’s primary research 

questions, the theoretical framework guiding data selection and analysis, and methods 

used for textual analysis of specific docket texts. What follows are findings from the 

three case studies of the First, Second, and Third Computer Inquiries. 
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CHAPTER 4: FIRST COMPUTER INQUIRY DOCKET, 1966–1971 

The conventional view used to be that ‘things’ exist in the material and natural 
world; that their material or natural characteristics are what determines or 
constitutes them; and that they have a perfectly clear meaning, outside of how 
they are represented. (Hall, 1997, p. 5) 

This chapter presents findings from the first case study of FCC Docket 16979. It 

begins with a discussion of the political and economic context of the First Computer 

Inquiry. This is followed by a description of the process of docket production – the 

discursive practice dimension. The third section reports findings from the textual practice 

dimension of analysis, specifically, the evolution of codified definitions used as the basis 

for regulation. The fourth and final section provides a brief summary and discussion of 

these results.  

Context: Converging “Controversies” 

The Computer Inquiry proceedings were attempts by the FCC to respond to a 

variety of developments affecting the telephone industry that began in the 1960s and 

continued through the 1980s. Zarkin and Zarkin (2006) summarize these developments as 

a series of controversies. Three groups of events provide important regulatory context for 

all three Inquiry dockets, but especially the first Computer Inquiry: the telephone 

equipment controversies, the microwave controversies, and events related to AT&T’s 

monopoly in local and long-distance telephony. A fourth event in 1968 ushered in an 

additional set of challenging new regulatory questions: the launch of the world’s first 

packet-switching network (precursor to today’s Internet).  

TELEPHONE EQUIPMENT CONTROVERSIES 

The telephone equipment controversies had to do with the fact that only Western 

Electric, a subsidiary of the AT&T monopoly, could manufacture communications 
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equipment attached to AT&T’s telephone network. The network was referred to as the 

“public switched telephone network” (PSTN). Equipment not manufactured by Western 

was considered a “foreign attachment” and served as a way for AT&T to control not only 

the equipment market for phone devices, but also the connection system itself. Two 

controversies upset this historical equilibrium: the Hush-A-Phone device invented by 

Harold Tuttle in the 1940s, and the Carterfone device invented by Thomas Carter of the 

Carter Electronics Corporation in the 1950s. Both devices were designed to attach 

directly to a telephone.  

The Hush-A-Phone was a plastic cupping feature that attached to the telephone’s 

hand receiver to make a phone call more private. Tuttle tried twice but with no success to 

get FCC approval to market his invention, once in 1951 and again in 1955. After 

appealing the second decision, in 1955 a court ruled in Tuttle’s favor. The court in Hush-

a-Phone v. United States, 238 F.2d 266 (D.C. Cir. 1956) forced the FCC to provide an 

exemption for devices that didn’t directly involve making an electrical connection to the 

phone network.  

The Carterfone, unlike the Hush-A-Phone, was an electronic device; however, 

like Hush-A-Phone, it did not connect electronically with AT&T’s telephone system. 

Carter’s request to market his device under the same rules as Hush-A-Phone sparked an 

FCC docket proceeding that eventually resulted in an FCC decision allowing “foreign” 

attachments if those devices did not actually “harm” the telephone network.  The 

Carterfone allowed someone using a mobile radio to talk to someone on the telephone 

network by connecting electrically through a switch operator at a radio base station who 

then connected acoustically (not electrically) to the PSTN. The FCC’s landmark 

Carterfone decision (FCC, 1968) opened a Pandora’s box of subsequent innovation in the 
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communications device marketplace and the use of what is now called “customer 

(owned) premises equipment” (i.e., CPE.)43 

MICROWAVE CONTROVERSIES AFFECTING LONG-DISTANCE COMPETITION 

Another set of controversies also involving AT&T had to do with commercial use 

of microwave technology to create private, not public, wireless communication networks. 

Only wire-line communications were considered a “natural monopoly” at the time. 

Microwave (line-of-sight) technology uses ultra high frequencies (UHF) of the radio-

frequency spectrum (airwaves) in a way that allows point-to-point radio transmission of 

not only voice communication, but also video and data. Because microwave transmission 

uses such high frequencies, it does not travel very far nor can it pass through solid 

objects; thus, it requires repeater stations to move signals successfully from one location 

to another until they reach their final destination. Zarkin and Zarkin (2006) identify four 

FCC rulings that opened up competition in long-distance telecommunications:  

• The FCC’s Above 890 decision in 1959 allowed businesses to create their own 

(private line) microwave networks using radio-frequency spectrum above 890 

megahertz. 

• In 1969 the FCC’s MCI Decision allowed Microwave Communications Inc. (MCI) to 

provide limited long-distance services to customers between Chicago and St. Louis.  

• In 1971, the FCC released its Specialized Common Carrier decision that established 

policies and procedures for the provision of domestic point-to-point microwave radio 

services.  

                                                 
43 The 1968 Carterfone ruling has been invoked recently to advocate its extension to “wireless Carterfone” 
(Wu, 2007), so that equipment not manufactured by cellular providers can be connected to their networks. 
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• In 1976, the FCC Execunet decision denied MCI the ability to provide microwave 

long-distance services to a network of 15 cities. MCI’s subsequent appeal to the 

district court in Washington, D.C. was successful. 

Together, these controversies punctured the regulatory dike that held AT&T as a 

natural monopoly starting with the Kingsbury Commitment on December 9, 1913.  

AT&T MONOPOLY ISSUES 

The Kingsbury Commitment was codified in a letter from then AT&T vice 

president Nathan Kingsbury to the U.S. attorney general in which AT&T agreed to divest 

itself of its telegraph provider, Western Union (among other things), in exchange for less 

government scrutiny related to antitrust concerns. The U.S. Department of Justice filed an 

antitrust lawsuit that took aim at breaking up the AT&T/General Electric monopoly, 

which was settled in a Final Judgment referred to as the Consent Decree of 1956. A 

Modified Final Judgment commonly referred to as the MFJ, in 1982 resulted in (among 

other things) the separation of AT&T local and long-distance services; this is also known 

as the AT&T divestiture formalized in 1984.44 

EMERGENCE OF PACKET-SWITCHING TECHNOLOGY 

The emergence of packet-switching technology, in particular its role in 1968 in 

the world’s first packet-switching network, completely transformed regulatory treatment 

of common carrier technology. As background, a switch is basically a device that 

“makes, breaks, or changes the course of an electric circuit” (Electric switch, 2008).45 

There are many different kinds of switched communications networks, but a key 

                                                 
44 More on how the divestiture played into the Second Computer Inquiry is provided in a subsequent 
chapter. 
45 http://www.answers.com/topic/switch?cat=technology Sci-Tech Encyclopedia. McGraw-Hill 
Encyclopedia of Science and Technology. Copyright © 2005 by The McGraw-Hill Companies, Inc. All 
rights reserved.  
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distinction for the purpose of this dissertation is that between circuit-switched and store-

and-forward switched networks.  

Circuit-switched networks are typically associated with telephone service where 

an end-to-end connection (a two-way pipe) is established between two parties; a circuit-

switched connection stays open until the communicating parties terminate the connection. 

This channel of communication is a dedicated connection; no other use can be made of 

the channel.  In contrast, store-and-forward switching involves a more efficient use of 

that channel capacity. Message-switching is one type of store-and-forward switching; it is 

typically associated with the telegraph. It involves storing a complete message and then 

forwarding it to its destination at a different point in time than when the communication 

(creating the message) actually occurs. A second type of store-and-forward switching is 

called packet switching. It is even more efficient than message-switching because it 

stores and forwards segments, or chunks (packets) of a message instead of the entire 

message; it sends each chunk simultaneously across many different channels. All of the 

chunks reassemble at the designated destination point.  

The Internet is a packet-switched type of store-and-forward switching network 

that resembles the phone system in some ways and the postal system in others (Whittle, 

1998). It bears a resemblance to the postal system in that it involves the “physical 

carriage” of items that have a unique address and contents which don’t concern the postal 

service unless dangerous in some way. After arriving at a sorting office, the letters (i.e., 

packets) are sorted into different bags and then moved again to other sorting offices that 

eventually deliver the letters to their unique destinations. The Internet’s version of sorting 

offices includes millions of computers (as “hosts”) and routers (as “gateways”) that 

connect to each other via something called a “data link.” A key characteristic of this kind 
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of network is that computers play dual roles, sometimes as hosts and sometimes as 

routers, in other words, they can switch and transmit information in the network.  

The Computer Inquiry dockets concern developments in the growth and evolution 

of packet-switched networks. They engage in details concerning types of switches and 

whether those switches are considered part of the underlying telephone (i.e., common 

carrier provided) transmission network, or not. 

SOCIAL AND POLITICAL TRANSFORMATIONS 

How text and context interact in the Computer Inquiry dockets is signaled early in 

the official title given to the Firs Computer Inquiry, which captures both circumstance 

and bureaucratic sentiments: 

In the Matter of Regulatory and Policy Problems Presented by the 
Interdependence of Computer and Communication services and Facilities 
(Computer I, 1966) 

Framed from the outset as a “problem,” the theme of convergence emerges as a 

seemingly uncontrollable collision of industries where the digitalization of telephony 

threatens the existing regulatory regime. The chief protagonist in this drama is the 

computer whose role is introduced in the opening scene of the first episode in our 

metaphorical Season One of the Computer Inquiry series [emphasis added]: 

The modern-day electronic computer is capable of being programmed to furnish a 
wide variety of services, including the processing of all kinds of data and the 
gathering, storage, forwarding, and retrieval of information -- technical, statistical, 
medical, cultural, among numerous other classes.  With its huge capacity and 
versatility, the computer is capable of providing its services to a multiplicity of 
users at locations remote from the computer.  Effective use of the computer is, 
therefore, becoming increasingly dependent upon communication common carrier 
facilities and services by which the computers and the user are given 
instantaneous access to each other. (P1:1) 
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This narrative featuring the computer proceeds in the First Computer Inquiry 

alongside literally hundreds of non-FCC related congressional, judicial, and regulatory 

activities addressing human concerns during the 1960s, which was a period of dramatic 

social transformation in the U.S. Despite the fact that there were also many dramatic 

changes taking place in the technology sector at this time, Napoli’s (1997) study of 30 

years of FCC broadcasting policy from 1966 to 1995 documents the comparable 

invisibility of the FCC. He notes that “much of the public is…completely unaware of 

what the FCC does” (p. 184), despite the FCC’s “ability to affect the cultural and political 

attitudes, opinions, and values of the nation” (p. 3). Instead, the national agenda was 

dominated by vigorous public debate about the Vietnam War, among many other 

landmark advances and simultaneous struggles for social and economic justice.  

Tectonic shifts having to do with telephony were soon to take place, but discourse 

about them remained below more visible public discussions about civil rights, women’s 

issues, labor’s demands, environmental activism, and gay rights, issues that demanded 

attention from the press, the public, and elected officials. Civil rights activism of the late 

50s and early 60s created many new institutions at the same time that the FCC was 

deliberating about the convergence of telephony and computing. These new institutions 

and organizations included the Southern Christian Leadership Conference and the 

Student Nonviolent Coordinating Committee. This period also included the Little Rock 

Nine incident at Central High School, and Martin Luther King’s “I Have a Dream 

Speech” in 1963. LBJ’s Executive Order on affirmative action and the Civil Rights Act 

of 1964 along with Freedom Summer, and passage of the Voting Rights Act of 1965 

further advanced the U.S. civil rights agenda. Other emblems of the struggle for civil 

rights included the Black Panthers and Malcolm X. LBJ’s appointment of Thurgood 

Marshall to the Supreme Court in 1967 also helped to increase representation of civil 
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rights issues in the nation’s highest court, one of the most important being the 

desegregation of American public education. 

The indirect role played by media policy advocates in support of civil rights 

became clear as a result of challenges they brought to the FCC that would dramatically 

transform broadcasting (Mills, 2004) by giving citizens, for the first time in history, legal 

“standing” in FCC deliberations having to do with granting broadcast licenses. Many 

credit publication of Rachel Carson’s 1964 book, Silent Spring, as the birth of the modern 

environmental movement in the U.S. because it ignited public awareness about the 

importance of intersecting issues such as air and water quality. Similarly, the broadcast 

license challenges filed by the Office of Communication of the United Church of Christ 

were among the media policy field’s most important civil rights era legacies (Mills, 

2004). FCC actions engaged citizens to the extent that its decisions affected broadcast 

news coverage of civil rights issues.  

The First Computer Inquiry was coming to a close just as women’s reproductive 

rights surfaced on the national agenda with passage of the Equal Opportunity 

Employment Act, debates about the proposed Equal Rights Amendment, and Supreme 

Court legalization of abortion. Network news coverage of many converging social, 

economic, and political issues was critically important. For instance, women’s rights 

were being advanced through new efforts that included the JFK administration’s 

Commission on the Status of Women and the National Organization for Women (NOW). 

The Equal Pay Act furthered Labor’s claims along with creation of the Equal 

Employment Opportunity Commission, the Equal Opportunity Employment Act, and the 

emergence of labor coalitions such as the United Farm Workers organizing committee. 

The struggle for gay rights progressed as a result of the Stonewall riots in New York 

City, which emboldened a more proactive gay-rights movement. Finally, LBJ’s signing 
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of the Freedom of Information Act in 1966 advanced greater access by all social 

movement actors to the workings of government.  

Overall, the period of the First Computer Inquiry witnessed what is generally 

considered one of the most progressive periods of legislation and judicial decision- 

making. Creation of the Environmental Protection Agency and the passage of several acts 

of Congress that included the Clean Air Act, the Wilderness Act, the National 

Environmental Quality Act, and the Water Quality Act established environmentalism as a 

permanent feature of American sociopolitical life. By the end of the First Computer 

Inquiry, Earth Day and the Endangered Species Act were in the process of becoming key 

markers of citizen engagement in public policymaking. Despite their social significance, 

none of the events just itemized receive mention in any of the documents contained in the 

first Inquiry docket.  This is probably because, as pointed out earlier, “the bulk of the 

FCC’s decisions tend to revolve around more obscure and technical policy issues that 

typically do not receive much attention from the public, the media, or analysts of the 

FCC” (Napoli, 1997; p. 199).  The First Computer Inquiry ended officially in 1971 at the 

beginning of the Watergate scandal and at the beginning of the end of the Vietnam War. 

Both of these events contributed to growing public distrust in government, which placed 

government regulation under greater public scrutiny in general.  

In terms of the political climate in Washington, D.C., the first half of the First 

Computer Inquiry was overseen by the LBJ administration (1963–1969) while the second 

proceeded under a Nixon-led Republican administration (1969–1974).  Figure 17 depicts 

this leadership to draw attention to the role that presidents play in appointing FCC 

commissioners. However, in the case of FCC regulation, as Napoli has documented, 

presidential appointments have less influence on regulatory behavior than might be 

expected, for reasons already discussed.  
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Figure 17: Presidents presiding over Computer Inquiry I 

 

In a CDA framework, it is important to include as part of the context of discourse 

production, distribution, and consumption those who are involved as discourse 

participants in the communicative events being studied. Therefore, beginning with this 

chapter, each of the subsequent two chapters will briefly profile who was in a critical 

decision-making position at the FCC at the time. The descriptions that follow draw upon 

Zarkin (2006) and Flannery (1995) for short biographies of FCC commissioners whose 

terms (shown in Figure 18) coincided with the First Computer Inquiry. Republican 

commissioners are shown in red below the timeline and Democratic commissioners are 

identified above the line in blue type. Asterisks indicate those who served as FCC 

chairmen.  
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Figure 18: FCC Commissioners During First Computer Inquiry 

 
 

Democratic party affiliated FCC commissioners involved in the First Inquiry 

included (top, left to right) Robert Bartley (03/06/1952 to 06/30/1972), Lee Loevinger 

(06/11/1963 to 06/30/1968), Kenneth Cox (03/26/1963 to 08/31/1970), Nicholas Johnson 

(07/01/1966 to 12/05/1973), and H. Rex Lee (10/28/1968 to 12/31/1973).  

Truman (1945-53) nominated Bartley in 1952.  JFK (1961–63) appointed two 

commissioners: Loevinger and Cox. Loevinger was JFK’s first appointment and came 

from the Department of Justice where he was assistant attorney general for the Antitrust 

Division. Cox eventually retired to become a senior VP at Microwave Communications 
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of America. Johnson was nominated by LBJ in 1966 and remains the youngest FCC 

Commissioner ever appointed to date. Rex Lee came to the FCC with an interest in 

educational television.  

Republican Party affiliated commissioners (bottom, left to right) included Rosel 

Hyde (04/17/1946 to 10/31/1969), Robert E. Lee (10/06/1953 to 06/30/1981), James 

Wadsworth (05/05/1965 to 10/31/1969), Robert Wells (11/06/1969 to 11/01/1971), Dean 

Burch (10/31/1969 to 03/08/1974), and Thomas Houser (01/06/1971 to 10/05/1971).  

Hyde, who was appointed by Eisenhower, chaired the FCC twice (1953–1954 and 

1966–1969). Eisenhower also appointed Robert E. Lee in 1953. Lee was among the 

longest-serving FCC commissioners in history. He had been a close associate of Senator 

Joseph McCarthy and served as an FBI professional, as an aid to J. Edgar Hoover. He 

joined the House Appropriations Committee staff in 1947 where he headed investigations 

into government workers’ loyalty. He was reappointed three times by both Democratic 

(Johnson) and Republican (Nixon and Reagan) presidents.  

Johnson (1963–69) appointed Wadsworth who was considered a “moderate 

liberal Republican” (Flannery, 1995; p. 139). Nixon (1969–74) appointed three of the 

commissioners who served during the First Computer Inquiry. He nominated both Wells 

and Burch in 1969. Wells came to the FCC from the broadcasting industry and replaced 

Wadsworth. Burch served as FCC chair between October 1969 and March 1974. He 

resigned in 1974, two years before his term ended, to become counselor to Nixon and 

later Ford. Until 1984, he was also a senior advisor to the Reagan-Bush committee and 

Vice President Bush’s chief of staff from 1980 to 1981. He later joined a DC-based 

communications law firm where he became partner. Nixon appointed Hauser to fill the 

vacancy created when Robert Wells left the FCC. Hauser had been a railroad lawyer. 
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The business climate of the First Computer Inquiry influenced the FCC’s shifting 

attention to convergence issues by the mid 1960s. An illuminating characterization of this 

in the field of communications is Professor Rob Frieden’s popularization of Harvard 

professor Oettinger’s term “compunications”:  

Computerization makes the telephone system more efficient by fostering better 
use of long distance trunk lines and speeding up the interconnection of parties. It 
also permits the processing of digital bits of electronic pulses resulting in faster 
and more efficient transmission of data. Telecommunications brings centralized 
computer services to remote locations and increases information processing 
flexibility. (Frieden; 1981, p. 63) 

Examples of computer applications that involved telecommunications services and 

facilities provided by the telephone companies, also known as “common carriers,” were 

airline reservation systems and electronic funds transfers between banking institutions 

(Frieden, 1981; p. 64). These services required connections—telephone lines—to carry 

data between a central computer and computer terminals at a distance from the central 

computer (Zuckerbraun, 1983; p. 227). Zarkin (2003; p. 289–90) characterizes three 

related trends, further illustrating the effects of “compunications” and how it eventually 

collided with “AT&T’s corporate policies….to exert control over all attachments to the 

network”: 

1)….computer manufacturers were selling and leasing computers that not only 
processed data, but engaged in message and circuit switching….2) common 
carriers were employing computerized switches in their networks that were also 
capable of processing data; and….3) [with] the attachment of new kinds of 
customer premises equipment (CPE) to the network….Computers and modems in 
theory now constituted CPE…touch-tone telephones could be used as input 
devices to transfer data to computers over the telephone network. 

Zarkin (2003) notes other changes drawing FCC regulatory attention, for 

example, modems (shorthand for modulator-demodulators) “allowed the transmission of 

computer data over telephone lines” and “AT&T developed computerized telephone 



 101

switches to making routing of calls faster and easier” (pp. 288–299). These innovations 

contributed to the U.S. Department of Defense Advanced Research Projects Agency’s 

ARPANET, a cold war-era information infrastructure that used packet-switching 

(described earlier): a topic at the heart of the First Computer Inquiry agenda. 

The beginning of Computer Inquiry I was marked by what Cannon (2001; p. 5) 

asserts was the first packet transmitted on the ARPANET, which eventually gave birth to 

what is now called the Internet. The First Computer Inquiry docket alludes to a number of 

other trends that the FCC identified as significant at the time. For example, in the 

Tentative Decision it issued in 1970, the FCC details in one paragraph a set of 

marketplace factors that influenced its decision-making. Note the attention paid to 

quantitative measures: 

It is estimated that there are more than 800 service bureaus offering data 
processing services through some 2,000 branch offices. It is also estimated that 
service bureau annual sales to over 100,000 customers exceed $900 million and 
will climb to $1.2 billion by 1972. In addition, it is estimated that more than 5,000 
data processing companies have sold excess computer time and capacity on their 
systems, and over 1,000 banks have offered data processing services to their 
customers, producing revenues ranging from $158 million to $315 million 
annually….“Growing in significance, also, are the specialized subscription 
services wherein service bureaus cater to the particular needs of various segments 
of the business world. For example, legal, medical, credit and stock quotation 
service offerings by data processing organizations are growing in number and 
complexity. The increasing popularity of time-sharing, wherein several remote 
users can gain concurrent access to the same central computer, offers a subscriber 
significant economies in light of the fact that he need not purchase or lease his 
own system. In 1967, time-sharing constituted a $50 million market, rose to $180 
million in 1968, and is projected by some to rise to $900 million by 1972. The 
foregoing facts plus the existing and growing competition among service bureaus 
supports the conclusion that the offering of data processing services is open to 
companies of all sizes. (P4:21) 

In addition to this growth in the data processing industry, between 1966 and the early 

1970s breakthroughs in radio, television, cable, and telephone products and services were 
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also notable. For instance, color television, satellite programming, long-distance 

telephone services, high definition television, video recorders, push-button telephones, 

and cable television all emerged during this time period. By 1967, all three broadcasting 

networks were airing TV programs in color. In addition, the computing industry began 

providing many of the products that many U.S. consumers find indispensable today: 

pocket calculators, desktop computers, and even compact discs.  

Ironically, what was making many of these advances in industry possible was 

government spending on war-related expenses. So while Vietnam antiwar protests were 

occurring, war investment was fueling growth in the business sectors being examined by 

the FCC. Issues of interconnection, or “computerization” that emerged in the 1960s were 

directly related to these and other technology developments, especially the introduction 

of integrated circuitry, the basic component of practically all electronic devices that are 

used today. FCC involvement in the industry innovations just described came into play 

because “compunications services use telecommunications lines as building blocks” and 

the FCC oversees communications (Frieden; 1981; p. 68).  

The social practice dimension of administrative law prescribes the actions of 

administrative agencies in their interpretations of the congressional mandates that govern 

their role in delegated legislation. During the period of the First Computer Inquiry, while 

other agencies were being formed to address important social issues, for example, 

environment protection and civil rights, the FCC continued on its regulatory path in the 

Inquiries with little or no mention of those simultaneous events or issues. Analysis of the 

discursive practice dimension leads to insights into aspects of the culture of 

administrative agencies.  
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Discursive Practice Dimension: Episodes 1–5 

As noted earlier, the First Computer Inquiry docket grappled with what the FCC 

perceived as an emerging regulatory challenge: how to address the convergence of 

telephony and networked computing, the former regulated and the latter unregulated 

industries.  Figure 19 depicts the timeline of docket text production in the First Computer 

Inquiry. It also shows deadlines posted by the FCC for various forms of public 

participation. 

Figure 19: Timeline for First Computer Inquiry Docket 16979 

 

The title of each of the five texts produced in the First Computer Inquiry appears inside 

the orange box in the timeline; the official release date is shown in the gray area at the top 

of each box. The first text episode of Computer Inquiry docket 16979 contains a total of 
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twenty-eight numbered paragraphs. Subsequent documents (i.e., episodes) of the first 

case study are much longer, as shown in Figure 20. 

Figure 20: Length of Data Sources in First Computer Inquiry (Docket 16979) 

Docket Document 
# 

Approx. Page Length # Numbered Paragraphs

1 8 28
2 4 19
3 5 21
4 13 46

16979 

5 18 48
Total 23 48 162

Reading left to right above the timeline, the first text, in November 1966, is the 

FCC’s Notice of Inquiry. The next box, dated March 1967, is when the FCC issued a 

Supplemental Notice of Inquiry. The FCC sometimes commissions outside experts, as it 

did in the First Computer Inquiry to synthesize the feedback obtained from outside 

commenters to its official “Items of Inquiry.” This is noted in the timeline as a 

communicative event in 1968 when the FCC chief of the Common Carrier Bureau 

convened several technical meetings.46 Thus, the two orange boxes below the timeline 

depict activities initiated by the FCC that provided inputs into the first docket production 

process. The following passage from the fourth docket text, called the Tentative 

Decision, illustrates the FCC’s recap of such a process: 

on March 5, 1968, we contracted with Stanford Research Institute (SRI) for an 
independent evaluation of the responses and the submission of recommendations 
to the Commission with respect to the issues specified in the Notice of Inquiry. 
SRI delivered its results to us in March, 1969, in a series of seven reports which 
were published and made available to all those who filed initial responses to our 
Inquiry. (P4:3) 

                                                 
46 This project does not incorporate documents from outside conferences, proceedings of oral arguments, 
congressional reports either from Senate or House subcommittees. Data sets used in this project have been 
narrowed to include only docket texts produced by the FCC as part of its official docket narrative. See 
Limitations and Delimitations section of theory and method chapter for rationale. 
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SRI’s reports were published a year later in March 1968.  

The third text produced as part of the First Computer Inquiry docket was released 

in May 1969. Responses to the items in that document were required by June 15th as 

noted in the orange box in the timeline depicting the 1969 Report and Further Notice of 

Inquiry. The fourth text (i.e., docket episode) was released in 1970, and referred to as the 

FCC’s Tentative Decision. As shown in another box on the timeline for 1970, eighteen 

organizations or individuals participated in oral argument on the items in that decision. 

The fifth and final docket text, or episode, is the FCC’s Final Decision in 1971.  

Texts like those just described are produced by the FCC secretary and then 

distributed, or published, in the official FCC Record as well as on the FCC’s Web site. 

Prior to 1986, the FCC Record (which began in 1934) was called the FCC Report. Both 

comprise complete chronological collections of FCC decisions, reports, public notices, 

and other documents. The FCC Record is published biweekly. 

Among others, lawyers representing regulated industries read the contents of 

these texts and if permitted, submit formal comments in response to them. Other 

outsiders can also send letters and communication to the FCC but only “official” 

comments are part of the official regulatory record. The following passage from the 

second text in the First Computer Inquiry docket shows how the FCC recaps these types 

of external inputs. The FCC lists all of the businesses and organizations that submitted 

official comments: 

OPINION: 

1.  On November 10, 1966, the Commission issued the above-captioned notice of 
inquiry with respect to the regulatory and policy questions which are being raised 
by the growing interdependence of computer services and technology and 
communications facilities and services of common carriers.  The notice specified 
the questions involved, concerning which the Commission desires to obtain 
information, views, and recommendations from all interested persons.  However, 
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before fixing a date for the filing of such submissions and because of the complex 
nature of this matter, we invited interested persons to make suggestions, by 
December 12, 1966, for additions to or modifications or clarifications of the items 
of inquiry specified in the notice.  As stated in the notice, after consideration of 
any such suggestions, we would then issue a supplemental notice and fix a date by 
which written responses are to be filed in this proceeding.  The following have 
responded to the initial notice: American Communications Association; American 
Newspaper Publishers Association; American Petroleum Institute (Central 
Committee on Communications Facilities); American Telephone & Telegraph 
Co.; Applied Data Processing, Inc.; Association of American Railroads; 
Association of Data Processing Service Organizations, Inc.; Bunker-Ramo Corp.; 
Business Equipment Manufacturers Association; C-E-I-R, Inc.; Collins Radio 
Co.; Computer Research Corp.; Computing and Software, Inc.; Department of 
Justice of the United States; Dial Data Inc.; East & Watts; General Electric Co.; 
General Services Administration of the United States; Honeywell Inc.; 
Informatics Inc.; International Business Machines Corp.; ITT Data Services; ITT 
World Communications Inc.; John Wiley & Sons, Inc.; McDonnell Automation 
Center; Metromedia, Inc.; Microwave Communications, Inc.; Milwaukee 
Railroad; National Association of Educational Broadcasters; National Association 
of Manufacturers; National Committee for Utilities Radio; Randolph Computer 
Corp.; Republic Systems & Programming; Rixon Electronics, Inc.; Robosonics, 
Inc.; Towson Laboratories, Inc.; Union Pacific Railroad Co.; Unitab Co.; VIP 
Systems; Western Union Telegraph Co.; and Xerox Corp. (P2:1) 

The next two paragraphs in the same document provide an example of how the FCC 

recaps and synthesizes others’ consumption of their documents (P2: 2,3): 

2.  Four types of responses were received.  The largest number expressed the view 
that the items of inquiry specified in our notice are sufficiently relevant and 
comprehensive as to require no modification or additions in order to accomplish 
the objectives of the inquiry.  Certain of the respondents addressed themselves to 
the merits of the questions posed by the notice and advanced positions and 
recommendations with respect thereto.  The comments of these respondents are, 
of course, premature since the notice did not seek such substantive submissions at 
this time.  However, those persons who replied in this manner are assured that 
their comments will be considered after all substantive submissions are received 
on or before the date to be hereafter specified by this supplemental notice.  They 
should also feel free to expand upon their comments at that time. 

3.  Other persons responded with comments that seek modification or 
interpretation of the items of inquiry listed in paragraph 25 of our notice of 
November 10, 1966.  Also, suggestions were advanced as to the procedures that 
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the Commission should prescribe with respect to the substantive submissions 
contemplated by our notice. 

As already noted, sometimes the FCC holds formal hearings. In those instances, 

consumption of FCC texts takes the form of formal oral remarks in response to them in a 

public hearing about the content of an FCC docket text. Figure 21 lists the types of 

organizations that responded specifically to three FCC outputs in the First Inquiry docket.  

Figure 21: Participants in First Computer Inquiry (Docket 16979) 

Responses to… 1966 Notice of 
Inquiry 

SRI’s 
Commissioned 

Research 

1970 Tentative 
Decision and 

NPRM47 
Total 

Commercial Users of 
Data Systems Total  20 6 10 36 

Communications 
Industry Total 13 8 14 35 

Data Processing 
Industry Total  18 6 9 33 

Government and Other 
Total  11 1 0 12 

Grand Total  62 21 33 116 

Overall, more participation48 occurred in response to the initial Notice of Inquiry in 1966 

than in the other episodes of this docket proceeding. The number of nonindustry 

participants was much smaller than industry representation.  

                                                 
47 Those who participated in the 1970 oral argument: Bell Systems Companies, Western Union Telegraph 
Company, Microwave Communications, Inc., U.S. Independent Telephone Association, Data Transmission 
Company, General System Companies, United Utilities, Inc., Business Equipment Manufacturers 
Association, Data Communications Association, The Bunker-Ramo Corporation, International Business 
Machines, Association of Data Processing Service Organizations, National Association of Manufacturers, 
Utilities Telecommunications Council, National Retail Merchants Association, Executive Agencies of the 
U.S., and the American Petroleum Institute. (P5: Appendix A) 
48 “The following have responded to the initial notice: American Communications Association; American 
Newspaper Publishers Association; American Petroleum Institute (Central Committee on Communications 
Facilities); American Telephone & Telegraph Co.; Applied Data Processing, Inc.; Association of American 
Railroads; Association of Data Processing Service Organizations, Inc.; Bunker-Ramo Corp.; Business 
Equipment Manufacturers Association; C-E-I-R, Inc.; Collins Radio Co.; Computer Research Corp.; 
Computing and Software, Inc.; Department of Justice of the United States; Dial Data Inc.; East & Watts; 
General Electric Co.; General Services Administration of the United States; Honeywell Inc.; Informatics 
Inc.; International Business Machines Corp.; ITT Data Services; ITT World Communications Inc.; John 
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A total of 62 organizations or individuals, for instance, responded to the FCC’s 

invitation to provide comments on its 1966 Notice of Inquiry. A total of 21 commented 

on SRI’s research, and a total of 33 responded to the Tentative Decision in 1970. The 

FCC grouped these respondents into three categories. The 1966 Notice generated 20 

comments from Commercial Users of Data Systems,49 13 from the Communications 

Industry,50 18 from the Data Processing Industry,51 and 11 comments from government, 

universities, and citizen groups.52   

                                                                                                                                                 
Wiley & Sons, Inc.; McDonnell Automation Center; Metromedia, Inc.; Microwave Communications, Inc.; 
Milwaukee Railroad; National Association of Educational Broadcasters; National Association of 
Manufacturers; National Committee for Utilities Radio; Randolph Computer Corp.; Republic Systems & 
Programming; Rixon Electronics, Inc.; Robosonics, Inc.; Towson Laboratories, Inc.; Union Pacific 
Railroad Co.; Unitab Co.; VIP Systems; Western Union Telegraph Co.; and Xerox Corp. (P2:1)  
49 Commercial Users of Data Systems: Aeronautical Radio, Inc., Aerospace Industries Association of 
America, Inc., Aetna Life and Casualty Co., American Bankers Association, American Business Press, 
Inc., American Newspaper Publishers Association, American Petroleum Institute, American Trucking 
Associations, Inc., Association of American Railroads, Credit Data Corp., Eastern Airlines, Inc., Humble 
Oil & Refining Co., Lockheed Aircraft Corp., McGraw-Hill, Inc., National Association of Manufacturers, 
National Committee for Utilities Radio, National Retail Merchants Association, Societe Internationale de 
Telecommunications Aeronautiques, Union Pacific Railroad Co., United Air Lines, Inc. (P4: Attachment 
B). 
50 Communications Industry: American Telephone & Telegraph Co., Collins Radio Co., Communications 
Satellite Corp., Electrospace Corp., General Telephone & Electronics Service Corp., International 
Telephone & Telegraph Corp., Microwave Communications, Inc., RCA Communications, Inc., Rixon 
Electronics, Inc., Technical Communications Corp., U.S. Independent Telephone Operators, Western 
Union International, Inc., and Western Union Telegraph Corp. (P4: Attachment B). 
51 Association of Data Processing Service Organizations Business Equipment Manufacturers Association, 
Central Information Processing Corp., Communication and Control, Inc., Computing & Software, Inc., 
Control Data Corp., Data Communications Association, Electronic Industries Association, General Electric 
Co., International Business Machines, Law Research Service, National Association of Manufacturers, 
North American Computer and Communications Co., Rand Corp., Spindletop Research, Systems Corp., 
The Bunker-Ramo Corporation, UNIVAC Division Sperry, University Computing Company, Van Horn 
Information Processing, Xerox Corporation (P4: Attachment B) 
52 American Institute of Industrial Engineers, Association for Computing Machinery, California Public 
Utilities Commission, Executive Agencies of the U.S., Federal Reserve Board, Institute for Electrical and 
Electronics Engineers, Inc., Interuniversity Communications Council (EDUCOM), National Association of 
Regulatory Utility Commissioners, National Physical Laboratory of the Ministry of Technology, U.S. 
Department of Justice, University of Maine (P4: Attachment B). 
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Representatives from the Communications industry53 provided the most number 

of responses to SRI’s research reports, followed by an equal number of six responses 

from Commercial Users54 and Data Processing Industry groups.55 Only one comment was 

received from the Government/Other grouping: Government and Other: Executive 

Agencies of the United States (P4: Attachment C). In response to the FCC’s Tentative 

Decision in 1970, 14 responses were received from the Communications Industry,56 10 

from Commercial Users,57 nine from the Data Processing industry58, and none from the 

Government/Other category.  

A narrative develops over the course of an entire docket whereby each text recaps 

what has taken place thus far in the docket story so that a reader reading a particular text 

episode might have appropriate background to understand the events leading up to the 

current text episode. However, neither the FCC nor the FCC Record provides a listing of 

                                                 
53 Communications Industry: Bell System Cos., United States Independent Telephone Association, 
International Telephone & Telegraph Corp., United Utilities, Inc., et al., Microwave Communications, Inc., 
United Telecommunications Council, RCA Global Communications, Inc., and Western Union Telegraph 
Co. (P4: Attachment C). 
54 Commercial Users of Data Systems: American Petroleum Institute, Market Monitor Data, Inc., Credit 
Data Corp., Southern Pacific Co., Eastern Airlines, Inc., and United Air Lines, Inc. (P4: Attachment C). 
55 Data Processing Industry: Association of Data Processing Service Organizations, International Business 
Machines, Electronics Industries Association, Business Equipment Manufacturers Association, National 
Association of Manufacturers, and Communication and Control, Inc. (P4: Attachment C). 
56 Communications Industry: The Bell Systems Companies, Western Union International, Inc., Western 
Union Telegraph Company, Microwave Communications, Inc., U.S. Independent Telephone Association, 
Data Transmission Company, Nebraska Consolidated Communications Company, General System 
Companies, Continental Telephone Company, Southern Pacific Communications Company, United 
Utilities, Inc., Rock Hill Telephone Company, Collins Radio Company, RCA Communications, Inc. (P5: 
Appendix A) 
57 Commercial Users of Data Systems et al: National Association of Manufacturers, United Air Lines, 
Utilities Telecommunications Council, National Retail Merchants Association, Executive Agencies of the 
U.S., National Cable Television Association, American Petroleum Institute, Dr. Michael Duggan of the 
University of Texas at Austin, Aeronautical Radio, Inc, and Societe Internationale de Telecommunications 
Aeronautiques (P5: Appendix A). 
58 Data Processing Industry: Business Equipment Manufacturers Association, Data Communications 
Association, The Bunker-Ramo Corporation, Xerox Corporation, Electronic Industries Association, 
International Business Machines, University Computing Company, General Electric, and the Association of 
Data Processing Service Organizations (P5: Appendix A). 
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documents by docket number even though dockets are one of the key tools for examining 

FCC actions on a variety of regulatory themes. Each docket takes up a specific question 

or problem and references made to other dockets is essential to understanding the 

trajectory of a particular issue over time. As noted earlier in the methods chapter, locating 

the documents that belong to a particular docket requires research; they are not readily 

available. Figure 22 summarizes the text episodes, or documents produced in the First 

Computer Inquiry. Together they form the overall narrative for Docket 16979.
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Figure 22: First Computer Inquiry Texts (Docket 16979) 

 
First Computer Inquiry (FCC Docket 16979) Source Documents 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted 
by 
Commissioners

Title Summary 

7 FCC 
2d 11 

11/10/66 11/9/66 Notice of 
Inquiry (NOI) 

This was the FCC’s official public notice of its desire to create 
a public forum to learn more about various regulatory and 
policy questions raised by the growing interdependence of 
networked computers regulated common carriers’ 
communications services and their facilities. In this NOI, the 
FCC invited suggestions, additions, modifications, or 
clarifications of the “items of inquiry” it identified as the topics 
of this Computer Inquiry proceeding.  
Length: 28 paragraphs  
Deadline for recommendations and comments: 12/12/66 

7 FCC 
2d 19 

3/2/67 3/1/67 Supplemental 
Notice of 
Inquiry 

This document contains the FCC’s summary of and response 
to the input it received in its 1966 Notice. The FCC received 
comments from 60 entities. It reported these as belonging to 
four types of responses: 1) the largest number indicated no 
need to modify or add to the original items of inquiry; 2) some 
comments provided substantive recommendations which the 
FCC felt “premature”; 3) others sought changes to the items of 
inquiry and 4) another group proposed changes in the Inquiry 
procedures. 
Length: 19 paragraphs 
Deadline for written responses to this Supplemental Notice: 
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First Computer Inquiry (FCC Docket 16979) Source Documents 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted 
by 
Commissioners

Title Summary 

10/2/67 
17 FCC 
2d 587 

- 5/1/69 Report and 
Further Notice 
of Inquiry 

This document contains the FCC’s summary and response to 
the approximately 60 responses it received from its 1967 
Supplemental Notice of Inquiry. Due to its lack of experience 
in this topic area, the FCC reports in this document that it 
commissioned a study from the Stanford Research Institute 
(SRI) which resulted in a series of seven reports that have been 
made available to the public for review and comment. This 
Report and Further Notice of Inquiry accomplished three 
things: 1) it summarizes the FCC’s observations about what 
has been accomplished through the Computer Inquiry process 
thus far, 2) seeks public comment on the SRI reports; and 3) 
seeks comments and recommendations about the process of 
making available information about the subject of this Inquiry. 
Length: 21 paragraphs 
Deadline for public comments: 6/24/69 

28 FCC 
2d 291 

4/3/70 - Tentative 
Decision of the 
Commission 

The Tentative Decision summarizes and reflects on the input it 
received in its Report and Further Notice of Inquiry above. It 
also chooses to defer action on some issues, proposes to adopt 
rules, and makes a decision to adopt rules. 
Length: 46 paragraphs 

28 FCC 
2d 267 

3/18/71 3/10/71 Final Decision 
and Order 

The Final Decision summarizes what has previously taken 
place and final the rule language to update the CFR. It also 
includes “Concur” and “Dissent” comments by presiding FCC 
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First Computer Inquiry (FCC Docket 16979) Source Documents 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted 
by 
Commissioners

Title Summary 

Commissioners. At the end of this document, the FCC issues 
four official “orders.” It also officially closes the First 
Computer Inquiry.  
Length: 48 paragraphs not including Concur and Dissent 
statements or Appendices 
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The entire docket, with its “intertextual” relations to other texts in the same docket and to 

other dockets reveals a diachronic (i.e., change over time) pattern in discourse studies. 

The docket as a whole becomes a “fixed text, [that is] controlled and manipulated by the 

policy-makers, but…widely shared by the other participants in the debate” (Blommaert, 

2005; p. 186). Blommaert adds an important point that applies to the SRI reports “a space 

of allowed interpretations” (p. 187). These reports provide an example of what he 

describes as the authority obtained from “reformulations”:  

The authoritative reformulations so determine – dialogically and through the 
various mechanisms of alignment – the space of allowed interpretation in the 
debate. (Blommaert, 2005, p. 196) 

To connect the discursive practice of text production, distribution, and 

consumption to social phenomena outside of the text, the textual practice dimension of 

analysis encourages identifying instances of intertextuality which link the text to 

extratextual “orders of discourse.”59 This is accomplished by identifying implicit or 

explicit references to such things as business, legal, engineering, or technology-oriented 

discourses. While this dissertation study does not examine fully either manifest or 

constitutive intertextual references made within the Inquiry dockets to outside texts, 

events, or discourses, it does note some important instances of intertextuality. These are 

described in the subsequent section on the textual practice dimension of the First 

Computer Inquiry. 

The architecture of each text within the overall docket is another important 

analytical element of discursive practice: introductory material often contains a rationale 

or recap for the current ‘communicative event.” Near the end of a document there is 

usually one or more Appendices where lists of participants are included or where final 

                                                 
59 What Fairclough refers to as “constitutive intertextuality,” or “interdiscursivity” (Blommaert, 2005: 29–
30). 
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rule language is provided. As noted earlier, sometimes commissioners’ concur and 

dissent statements are also included. Figure 23 provides a snapshot of the first page of the 

1966 Notice of Inquiry, the first of five docket texts in the first case study. 

Figure 23: Snapshot of first page of first text in Docket 16979 

 

The First Computer Inquiry docket begins with a Notice of intention to promulgate rules 

dealing with the convergence of telephony and data processing. Each episode of the 

docket begins in the same way:  header information contains the appropriate references, 

and the judges (FCC commissioners) presiding over this episode are listed. Several 



 116

sections of numbered paragraphs then follow. The document typically ends with a section 

(see Figure 24) where inquiry items, rules, or orders are contained, depending on the title 

of the text.  

Figure 24: Snapshot of last page of first text in Docket 16979 

 

For example, the title may be “Notice of Inquiry” or an “Order.” The former is a 

proposal of rules being considered where comments are being requested as input. The 
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latter means that the FCC has decided on its course of action and rules are final. After the 

rule language, space is provided for commissioners’ Dissent and Concur statements. 

These statements exhibit a distinct shift in tone from the bureaucratic, faceless voice of 

the secretary who is credited with authorship of each docket document. For instance, the 

first document ends with the following note of its scribe, Ben F. Waple: 

28.  All filings in this proceeding should be submitted in accordance with the 
provisions of sections 1.49 and 1.419 of the Commission's rules (47 CFR 1.49, 
1.419). FEDERAL COMMUNICATIONS COMMISSION, BEN F. WAPLE, 
Secretary. (P1:28) 

Examples of Concur and Dissent statements are provided where appropriate for 

discussion in sections that follow.  

On March 1, 1967, the FCC adopted a “Supplemental Notice of Inquiry” (7 FCC 

2d 19). October 2 was the posted deadline for written responses to items A through J 

contained in paragraph 25 of the notice of inquiry, released November 10, 1966. On 

March 5, 1968, the FCC commissioned Stanford Research Institute (SRI) to evaluate 

outside comments and recommendations on the NOI. On December 24th, the FCC also 

declared the following:  

By our memorandum opinion and order of December 24, 1968, we instructed the 
Chief of the Common Carrier Bureau to convene a series of technical and 
engineering conferences, to be participated in by all interested parties, for the 
purpose of considering the various questions. (P3:36)  

In March 1969, SRI provided its findings as seven separate reports. On May 1st, 

the FCC adopted a “Report and Further Notice of Inquiry” (17 FCC 2d 587), which is 

also known as the "First Report.” During this period, the FCC was also conducting 

meetings and holding conferences on interconnection tariff issues and the National 

Academy of Sciences was conducting a feasibility study on “tariff changes proposed by 

the computer industry to enable it to make a more effective use of common carrier 
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facilities” (P4: line 37). June 24th was the posted deadline for comments, proposals, and 

recommendations regarding the SRI study, its information, conclusions, and 

recommendations and the methods which will best promote the continuous availability of 

relevant and reliable technical and other information related to the interdependence of 

computers and communications (P3: line 56). On July 24, 1969, the FCC closed it after 

“submission of comments directed to the SRI Reports from twenty-one interested 

parties.” 

On April 3, 1970 the FCC released Episode 4: “Tentative Decision” (28 F.C.C.2d 

291). It posted June 15 as the deadline for interested parties to submit written comments 

on Notice of Proposed Rule Making and Tentative Decision and to participate in oral 

argument. Thirty-three parties submitted written comments. The FCC held a formal 

hearing on September 3rd where 18 parties participated in oral argument. The Tentative 

Decision provides evidence of what Fairclough (1992) refers to as “manifest 

intertextuality” (p. 85, 117-124).60 For example, the following passage provides an 

example of how the FCC often invokes another FCC docket in its deliberations: 

Also, since our First Report, the Commission has issued a significant decision in 
which a new carrier, Microwave Communications, Inc., was permitted to enter the 
field of intercity long distance service between Chicago and St. Louis for the 
purpose, among others, of providing the public a wider range of voice and data 
transmission services (Microwave Communications, Inc. (Docket FCC No. 16509 
et al.) 18 FCC 2d 953 (1969); Petition for Reconsideration Denied, 21 FCC 2d 
190 (1970)). (P4:8) 

                                                 
60 This dissertation project applies this concept to instances where explicit, or overt, reference is made to an 
outside text from which insights or information are drawn in the text referencing that source. Fairclough 
(1992) uses “interdiscursivity” to represent what he terms “constitutive intertextuality” (p. 114)  “where 
specific other texts are overtly drawn upon within a text” (pp. 117-118). He describes three “‘modes’ of 
intertextual relations” (p. 118): sequential, embedded, and mixed. Constitutive intertextuality 
(interdiscursivity) is a principle whereby “orders of discourse have primacy over particular types of 
discourse, and that the latter are constituted as configurations of diverse elements of orders of discourse” 
(p. 124).  
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References to other FCC proceedings like these connect this text to “the wider social 

context” (Blommaert, 2005; p. 29). While it is not a focus of this dissertation project, it 

would be interesting to study the web of relations that exist between and among various 

FCC dockets as evidence of a kind of linguistic viscosity that could provide clues about 

the telecommunications dialect; this would assume, for instance, that linkages between 

dockets related to telecommunications policy would be thicker than between 

telecommunications and broadcasting policy texts. Evidence of such intertextual relations 

and contrasts is the sticky fibrous tissue that links synchronic textual samples to 

diachronic orders of discourse. 

The fifth episode of the First Computer Inquiry was adopted on March 10, 1971 

and officially released on March 18th as a “Final Decision and Order.” April 30th was its 

effective date: 

Accordingly, IT IS ORDERED, That pursuant to Section 4(i) of the 
Communications Act, 47 U.S.C. § 154(i), and Section 5(d) of the 
Communications Act, 47 U.S.C. § 155(d), the rules set forth in Appendices A and 
B hereto ARE ADOPTED effective April 30, 1971. (P5 at line 230) 

Textual Practice Dimension: Evolution of the “Hybrid Service” Concept 

This section describes findings related to the textual practice dimension in the 

series of five episodes just described that comprise FCC docket 16979. Focus has been 

placed primarily on excavating patterns of lexical, grammatical, and cohesive strategies 

used to support ideational and constitutive work over the five episode documents. 

Ideation is presumed to be a process that engages the imagination to form new ideas and 

concepts. Constitutive work in this context refers to the FCC’s power to establish such 

concepts as legal terms.  



 120

The analytical process involved close readings of all five texts in order to 

excavate those passages that best illustrate the evolution of terms that were eventually 

codified in a final rule issued in 1971. Other studies of the Inquiries have focused 

specifically on the final rule, or the “fixed” version of the definitions resulting from the 

First Computer Inquiry. In contrast, this study traces the elasticity of these terms between 

1966 and 1971. Research findings are displayed in a series of what the dissertation calls 

“semantic maps,” which illustrate deliberately constructed symbolic relationships 

between and among terms. Linking intertextual references in the five docket episodes 

identified these symbolic relationships; this process might be imagined as analogous to 

tracing character development in a film study.  

As detailed earlier, the First Computer Inquiry included five docket “episodes” 

that included a 1966 Notice of Inquiry, a Supplemental Notice of Inquiry in 1967, a 1969 

Report and Further Notice of Inquiry, a Tentative Decision in 1970, and a Final Decision 

and Order in 1971. The effect of the Final Decision in 1971 was the FCC’s codification 

of seven new regulatory “terms of art” in the Code of Federal Regulations to address its 

concerns about the growing confluence of telephony and computing. Five of these terms 

were introduced in the 1970 Decision, and two additional terms were added in the 1971 

Decision. Figure 25 presents these in the order in which they appear in both of these 

documents.  
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Figure 25: Definitions promulgated in First Computer Inquiry (Docket 16979) 

Definitions 
1970 Tentative Decision 1971 Final Decision 

Changes between 1970 
and 1971 versions 

Data processing61 Data processing None 
Message-switching62 Message-switching No change in definition, 

but 1970 version 
includes an elaborated 
discussion that mentions 
circuit-switching and the 
computer, which is 
missing in 1971 version 

Local data processing 
service63 

Local data processing 
service 

No change 

Remote access data 
processing service64 

Remote access data 
processing service 

No change 

Hybrid service65 Hybrid service No change 
                                                 
61 “Data Processing – The use of a computer for the processing of information as distinguished from circuit 
or message-switching. "Processing" involves the use of the computer for operations which include, inter 
alia, the functions of storing, retrieving, sorting, merging and calculating data, according to programmed 
instructions” (P4:15). 
62 “Message-Switching – The computer-controlled transmission of messages, between two or more points, 
via communications facilities, wherein the content of the message remains unaltered. n1 Message-
switching should be distinguished from circuit switching notwithstanding the fact that both functions 
involve the interconnection or transfer of electric signals from one channel to another. Historically, circuit-
switching, typified by the telephone industry, involved a carrier's providing its customer with exclusive use 
of an open channel for direct electrical connection between two or more points. Message-switching, 
typified by the telegraph industry, involved a carrier's transmission over its facilities of a customer's set 
message at a charge based upon the information sent. Connection was indirect in the sense that there 
occurred a temporary storage or delay of signals prior to forwarding the message to its ultimate destination. 
In effect, message-switching is essentially a 'store and forward' function with respect to predetermined 
information; circuit-switching, on the other hand, involves the establishment of a completed transmission 
path prior to the communication of any information. The computer, because of its great speed, has so 
reduced time delay with respect to message-switching that historical distinctions in switching have become 
blurred. However, the role of the computer in circuit-switching still remains distinct from that of a 
computer in message-switching. Although it serves as the 'control' element in basic functions, in a circuit-
switched network, the actual information flow is through a switching matrix -- not the computer; in 
message-switching, any information transmitted from terminal points must necessarily pass through and 
undergo some processing by the computer mainframe (See In the Matter of The Western Union Telegraph 
Company, Tariff FCC No. 251 Applicable to SICOM Service, 11 FCC 2d 1, (1967))” (P4:15). 
63 “Local Data Processing Service -- an offering of data processing wherein communications facilities are 
not involved in serving the customer” (P4:15). 
64 “Remote Access Data Processing Service – an offering of data processing wherein communications 
facilities, linking a central computer to remote customer terminals, provide a vehicle for the transmission of 
data between such computer and customer terminals” (P4:15). 
65 “Hybrid Service -- an offering of service which combines Remote Access data processing and message-
switching to form a single integrated service” (P4:15). 
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Hybrid communication 
service66 

New  

Hybrid data processing 
service67 

New 

The sequence in which these definitions are listed in the Tentative and Final Decision 

documents obscures their strategically constructed meanings. These relationships are 

clear only after a close reading of specific passages from the five docket texts. Figure 27 

summarizes findings concerning the semantic relations constructed by the FCC between 

and among these terms. Research reveals a pattern of “linguistic engineering” which 

facilitated the social construction of new technology and service categories.  

One strategy is the linguistic construction of a “semantic boundary object” 

(defined later in this chapter) to connect previously unrelated concepts. Another is to 

remain ambiguous in wording and rewording definitions over the course of several 

documents, or episodes. A third strategy involves using specific modal constructions as 

hedging tools. For instance, using intransitive sentence structures or passive voice syntax 

to avoid specificity. Various nominalization processes assist in either avoiding specificity 

or obscuring meaning. Cohesive surface markers facilitate intertextuality, that is, 

referring back and forth between texts. Deletion (i.e., elision), substitution, conjunction, 

and lexical cohesion bolster constitutive claims. 

The semantic map shown in Figure 26 illustrates the result of a sequence of these 

incremental linguistic engineering strategies between 1966 and 1971. A discussion 

follows with excerpts from relevant docket texts as evidence of the intention, or rationale 

provided by the FCC, behind these steps. 

                                                 
66 “Hybrid Data Processing Service is a hybrid service offering wherein the message-switching capability 
is incidental to the data processing function or purpose” (P5:Appendix A). 
67 “Hybrid Communication Service is a hybrid service offering wherein the data processing capability is 
incidental to the message-switching function or purpose” (P5:Appendix A). 
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Figure 26: Semantic map of Computer Inquiry I definitions 

 

EPISODE 1: 1966 NOTICE OF INQUIRY 

One of the most tactical linguistic strategies used in the First Computer Inquiry 

docket involved figuring the concept of computing prominently at the beginning of the 

first docket document released in 1966. For example, the opening paragraph to the 1966 

Notice of Inquiry situated the computer as a primary theme for the entire docket 

(emphasis added):  

The modern-day electronic computer is capable of being programmed to furnish a 
wide variety of services, including the processing of all kinds of data and the 
gathering, storage, forwarding, and retrieval of information -- technical, statistical, 
medical, cultural, among numerous other classes.  With its huge capacity and 
versatility, the computer is capable of providing its services to a multiplicity of 
users at locations remote from the computer. Effective use of the computer is, 
therefore, becoming increasingly dependent upon communication common carrier 
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facilities and services by which the computers and the user are given 
instantaneous access to each other. (P1:1) 

The computer appears at the center of the semantic map because of its centrality to all of 

the other definitions that were itemized in Figure 26. It serves as a linguistic bridge, or 

“boundary object,” linking, in textual terms, what is already linked in the material world. 

Bowker and Star (2002; p. 16) offer this definition of a boundary object (emphasis 

added): 

those objects that both inhabit several communities of practice and satisfy the 
informational requirements of each of them…they are the objects that are able 
both to travel across borders and maintain some sort of constant identity. They 
can be tailored to meet the needs of any one community (they are plastic in this 
sense, or customizable). At the same time, they have common identities across 
settings. This is achieved by allowing the objects to be weakly structured in 
common use, imposing stronger structures in the individual-site tailored use. They 
are thus both ambiguous and constant; they may be abstract or concrete. 

Placing the computer as boundary object allows separating the left side of the semantic 

map from the right side. Services that the FCC defined as involving regulated 

communications facilities appear on the left while the right side represents technologies 

and services defined as involving unregulated data processing-oriented functions. 

Regulated services involve the use of “communications facilities” provided by telephone 

and telegraph companies. According to the FCC, both of these industries facilitated 

“interconnection, or transfer, of electric signals from one channel to another” (P4:15). 

The semantic map in Figure 26 aligns circuit-switching vertically with telephony, 

and message-switching vertically with telegraphy based upon how both are defined in the 

docket text (emphasis added): 

Message-switching, typified by the telegraph industry, involved a carrier's 
transmission over its facilities of a customer's set message at a charge based upon 
the information sent. Connection was indirect in the sense that there occurred a 
temporary storage or delay of signals prior to forwarding the message to its 
ultimate destination. In effect, message-switching is essentially a 'store and 
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forward' function with respect to predetermined information; circuit-switching, 
on the other hand, involves the establishment of a completed transmission path 
prior to the communication of any information. (P4:15) 

In addition, something called a “local data processing service” appears on the right side 

of the semantic map because its definition makes no mention of the use of 

communications facilities: 

Local Data Processing Service -- an offering of data processing wherein 
communications facilities are not involved in serving the customer. (P4:15) 

The 1970 Tentative Decision is where the FCC introduces a new category called 

“hybrid service,” which this research project identifies as another boundary object used to 

link previously unrelated concepts: 

Hybrid Service -- an offering of service which combines Remote Access data 
processing and message-switching to form a single integrated service. (P4:15) 

Discursive construction of the hybrid category enables making regulatory categories 

more closely mirror marketplace realities while still maintaining a semantic separation 

between regulated and unregulated services. At this point in the Computer Inquiries, 

services are defined on the basis of which technologies are required by them. For 

instance, regulated common carriers use circuit-switching technology to provide 

telephone service, or, as indicated in the definition above, “a completed transmission 

path.” A hybrid service is defined as combining “message-switching” and “remote access 

data processing” to create “a single integrated service.” Two additional categories of 

hybrid service called Hybrid Data Processing and Hybrid Communications were added in 

1971. These were used to clarify when a hybrid service was considered “regulated 

communications” versus an “unregulated data processing” service. Looking ahead briefly 

to a passage in the Second Computer Inquiry docket, the following passage indicates why 

the FCC found this additional distinction essential to its regulatory agenda (emphasis 

added): 
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Once a service has been found to be hybrid it becomes necessary to further 
classify it as hybrid data processing or hybrid communications in order to 
determine whether or not Title II jurisdiction applies. Subsections 64.702(a)(5)(i) 
and (ii), respectively, attempt to make this distinction. The criterion offered here 
is that of "incidental." Thus if a service has been found to be hybrid, and the 
communications portion is "incidental to the data processing function or purpose," 
the service can be found to be hybrid data processing. If the data processing 
portion is incidental, we have a hybrid communications service. The 
unambiguous resolution of this matter is of critical importance in establishing a 
regulatory boundary since we have ruled that hybrid communications services 
are subject to our jurisdiction. (P6:4) 

The only semantic difference between the two terms, however, is the extent to which 

communications is “incidental to” data processing, and vice versa.  

EPISODE 4: 1970 TENTATIVE DECISION 

Attention to the importance of definitions, the docket’s primary task, appears 

early in the 1970 Tentative Decision [emphasis added]:  

In our First Report, we noted that before these issues could be resolved, it would 
be necessary to define as precisely as possible the terms we shall employ so that 
they could be understood and uniformly applied by all interested parties. In this 
highly technical and rapidly growing industry, new terms, many of which may 
overlap in meaning, have proliferated. However useful these terms may be to the 
data processing community, or any segment thereof, we have concluded that, for 
our immediate purposes, we need to establish definitions that are as free from 
ambiguity as language permits. The task of definition is no simple one. This is 
because computers and communications have become so interdependent and 
interactive in the transmission and processing of data that sharp delineation of 
these functions is hardly possible except in somewhat generalized terms. Since 
our purpose is uniquely that of government regulation, we shall define only those 
basic terms indispensable to our objective of providing clarity and precision of 
definition and application. The specific terms we shall employ are set forth below 
with their respective definitions. (P4:15). 

This passage illustrates the FCC’s simultaneous desire for precision while at the same 

time maintaining a certain amount of ambiguity. For example, declarative use of modal 

forms like “may” and “need to” signal elasticity while in the same passage, the 

imperative use of “shall” implies determination, obligation, or duty to address the 
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definitional challenges directly. Blommaert’s (2005) insights on the relationship between 

semiotic behavior and ideology find relevance here: 

we see…how central actors in the process of ideological production and 
reproduction themselves construct a sort of semantic accordion with regard to the 
key concept they promote. But all of these reformulations are seen and presented 
as mere replications of the fixed text. (p. 196) 

Another passage from the First Computer Inquiry docket closely follows that used to 

propose definitions for the following five concepts identified earlier in Figure 26: data 

processing, message-switching, a local data processing service, a remote data processing 

service, and the new “hybrid” service. These definitions are then supported by a sequence 

of three passages that build momentum for a claim further on in the same text about the 

FCC’s constitutive power: 

[the FCC] was given the power to exercise regulatory jurisdiction over 
communications facilities and services not in existence, or even anticipated, at the 
time the Communications Act of 1934 was enacted. (P4:18)  

Another excerpt from the Tentative Decision illustrates the FCC’s certainty about its 

unique role as an administrative agency whose purpose is to address not only present but 

also future challenges, alluding to its claim that it was created  

in a field that was demonstrably both new and dynamic [with] ….a 
comprehensive mandate, with not niggardly but expansive powers. (P4:17).  

Still another passage invokes the agency’s enabling legislation (an instance of 

Fairclough’s notion of manifest intertextuality discussed earlier) in order to pluck from it 

the term “incidental.” The term “incidental” plays a critically important instrumental role 

in the construction of the “hybrid” service category (emphasis added): 

(The) transmission of writing, signs, signals, pictures, and sounds of all kinds... 
between the points of origin and reception of such transmission, including all 
instrumentalities, facilities, apparatus, and services (among other things, the 
receipt, forwarding, and delivery of communications) incidental to such 
transmission. (47 U.S.C. § 153(a)(b).) (P4:17) 
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The FCC’s reference to its governing statute is an instance of what Blommaert describes 

as “textual authority” (2005; p. 186). He argues that there are “a whole set of 

formulations and reformulations [that are] anchored into an idea of coherence with the 

fixed text which serves as its source and from which the (re)formulations derive their 

authority” (p. 187). The FCC created the “hybrid” service category using the term 

“incidental” as a metaphorical Adam’s rib to link regulated and nonregulated entities at 

semantic level. This then serves to connect message-switching (already partially linked to 

telephony in the semantic map) to remote access data processing. Thus, hybrid data 

processing services become associated with the unregulated side of the diagram while 

hybrid communications services, by definition, belong on the regulated side. This 

reasoning is based upon the FCC’s definitions for these concepts (emphasis added): 

Hybrid Data Processing Service is a hybrid service offering wherein the message-
switching capability is incidental to the data processing function or purpose.  

Hybrid Communication Service is a hybrid service offering wherein the data 
processing capability is incidental to the message-switching function or 
purpose. (P5: Appendix A) 

Further in its 1970 Tentative Decision the FCC elaborates on its logic in introducing the 

term “incidental” as it sought to preserve a boundary, albeit a porous one, between types 

of technology that merely transmit content from that which alter it in some way: 

It is our position that where message-switching is offered as an integral part of 
and as an incidental feature of a package offering that is primarily data 
processing, there will be total regulatory forbearance with respect to the entire 
service whether offered by common carrier or non-common carrier, except to the 
extent that common carriers offering such a hybrid service will do so through 
affiliates and will be subject to regulatory safeguards as discussed above. (P4:41) 

If, on the other hand, the package offering is oriented essentially to satisfy the 
communications or message-switching requirements of the subscriber, and the 
data processing feature or function is an integral part of and incidental to 
message-switching, the entire service will be treated as a communications service 
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for hire, whether offered by a common carrier or non-common carrier and will be 
subject to regulation under the Communications Act. (P4:42) 

Reference to the U.S.C. supports the FCC’s need to legitimize its linguistic 

engineering activities. Like all legal texts, rulemaking documents are paradigmatically 

linked to other law and policy texts, most notably, the Communications Act of 1934, as 

amended by ongoing legislation. Legislative changes are codified as revisions to the 

U.S.C. while the Code of Federal Regulations (CFR) publishes new or changed FCC 

rules. Regulatory texts like the Computer Inquiry dockets introduce legally sanctioned 

new concepts through lexical cohesion with related texts like the U.S.C. Interdiscursive 

reference to the U.S.C. makes it possible to defend against possible challenges from those 

who might disagree with the FCC’s arbitrary construction of new categories like hybrid 

services.  

The same passage provides another example of how the FCC defends its 

constitutive work. It calls attention to the FCC’s reputation and credibility while 

simultaneously invoking the indeterminate nature of the industry the FCC was created to 

regulate [emphasis added]: 

Congress in passing the Communications Act of 1934 could not, of course, 
anticipate the variety and nature of methods of communication by wire or radio 
that would come into existence in the decades to come. In such a situation, the 
expert agency entrusted with administration of a dynamic industry is entitled to 
latitude in coping with new developments in that industry. (P4:17).  

By invoking both its enabling legislation and by asserting its reputation and expertise, the 

FCC claims authority and defends itself from potential charges of having acted in an 

arbitrary or capricious manner.  

Close reading of the incremental evolution of definitions reveals additional 

linguistic engineering strategies that also support critical constitutive work. One strategy 

defines new concepts reflexively in terms of others. This is evident in the FCC’s 
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definitions for message and circuit-switching. Figure 27 illustrates how message-

switching is defined as a transmission process associated historically with the telegraph 

industry: something that uses common carrier communications facilities. However, 

telegraph transmission does not alter content; it merely stores and forwards it with a 

slight time delay. At the same time, message-switching is also associated with “remote 

access data processing,” which is something that supposedly does alter content through 

its semantic association with “data processing.” While both message and circuit-

switching are defined as using communications facilities, telegraphy’s use of “message-

switching” technology is characterized as an indirect form of communication that 

involves a delay (store and forward) in transmission. In contrast, the FCC describes 

“circuit-switching” as enabling a direct connection that “establishes a completed 

transmission path prior to the communication of any information” (P4:15). These 

statements are intended to clarify distinctions between the two concepts; however, 

another statement in the same passage blurs these differences: 

The computer, because of its great speed, has so reduced time delay with respect 
to message-switching that historical distinctions in switching have become 
blurred. (P4:15). 

Hairsplitting precision in the wording of these and other terms coexists with 

instances of strategic ambiguity with profound implications for industries providing these 

communications and data processing services to consumers, government agencies, and 

other businesses. The following passage from the 1971 Tentative Decision provides an 

example of strategic ambiguity. The FCC semantically positions the boundary object, i.e., 

the computer, depending upon the role that it plays either in telephony or data processing 

(emphasis added): 

…the role of the computer in circuit-switching still remains distinct from that of a 
computer in message-switching. Although it serves as the 'control' element in 
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basic functions, in a circuit-switched network, the actual information flow is 
through a switching matrix -- not the computer; in message-switching, any 
information transmitted from terminal points must necessarily pass through and 
undergo some processing by the computer mainframe (See In the Matter of The 
Western Union Telegraph Company, Tariff FCC No. 251 Applicable to SICOM 
Service, 11 FCC 2d 1, (1967). (P4:15). 

The computer’s role in circuit-switching and its role in message-switching are rendered 

slightly differently, but from a semantic perspective, all of the following remain true: 

message-switching requires a computer, computers involve data processing, and data 

processing alters information. Therefore, a hybrid service, whether offered by a regulated 

or unregulated entity, implicitly alters content in some way. Thus, the boundary between 

common carriage and data processing is at best a tenuous distinction. Furthermore, 

introducing a spatial dimension with regard to remote and local data processing also 

enables embedding data processing, from a semantic perspective, as part of a “vehicle” 

for transmission. 

Summary and Discussion 

When the First Inquiry began in 1966, telephony provision was completely 

separate from data processing in large part because of the way services were defined and 

how industries were classified as regulated or unregulated based upon which services 

they offered. Services were defined in terms of what technologies were needed to provide 

them. Hence, the definition of different types of services was central to the classification 

of businesses as either regulated or unregulated.  

Data processing had not yet emerged as an officially sanctioned “category” of 

service, so constructing a class of service called “hybrid” in the First Computer Inquiry 

made it possible for the FCC to adapt its regulatory approach to what it observed was 

taking place in the marketplace at the time – the increasing incorporation of data 



 132

processing technology into the architecture of regulated transmission companies. This 

caused concern on several levels because the structures of previously separate industries 

were changing such that certain firms might develop unfair advantage over others. The 

FCC needed to protect the principle of common carriage – the point-to-point and 

nondiscriminatory transmission of content using the regulated communications 

infrastructure – while also supporting innovation in the regulated services marketplace 

and not stifling innovation in the unregulated sectors. 

Three of the seven definitions codified in the 1971 Final Decision made explicit 

reference to the computer: data processing, message-switching, and remote access data 

processing. Three other definitions referenced the computer only indirectly by invoking 

the notion of data processing. These were remote access data processing, hybrid data 

processing, and hybrid communications. Finally, a new category called hybrid service 

was constructed through a series of strategic linguistic engineering mechanisms to link 

for the first time technologies and services that supposedly altered content with those that 

did not.  

The hybrid category provided the semantic bridge needed to solidify this linkage 

between regulated and unregulated categories of technologies and services. This 

accommodated what was occurring in the marketplace at the time and enabled the FCC to 

create its policy of “maximum separation.” Once this semantic association had been 

codified in the official regulatory record, it would then be available as an arbiter of future 

regulatory decision-making. Ironically, the FCC’s policy of industry separation depended 

upon an ambiguous form of “textual fixity.”  

The first season of the Computer Inquiry series focused almost exclusively on 

technology attributes as a basis for determining whether a business should be regulated or 

not. Linguistic engineering strategies included lexicon (wording/rewording or 
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formulation/reformulation), grammar, and cohesion (intertextuality, forward/backward 

reference). The docket as a whole constructs a defensible narrative with a distinct 

beginning, middle, and end, the end being the constitutive work that enabled the 

“Maximum Separation” policy.   

The discursive practice of inviting outside experts such as SRI to synthesize 

comments received from those affected by FCC regulatory actions illustrates what 

Blommaert (2005, p. 62) calls a “textual trajectory” of a discursive process. He explains 

that  

the shape of narratives cannot be separated from their content [given that] 
…stories…are shaped to a large extent by the resources people have for telling 
them, what can be told depends on how one can tell it [and that] …[c]omplex 
stories become even more complex when they are told in uncomfortable varieties 
of language. 

He adds that “[t]he resources controlled by the narrators and their interlocutors are part 

and parcel of the interpretations given to their stories” (p. 60). Hence, the bureaucratic 

register and tone of the Inquiry docket texts, the formal process required for outsiders to 

weigh in on decision making processes, and the expertise required to articulate positions 

all reflect exclusionary aspects of the context constraining and enabling participation.  

The FCC’s linguistic engineering of a semantic boundary object that it called 

“hybrid” service made it possible artificially to maintain boundaries between regulated 

and unregulated services. Finally, the strategy of manifest intertextuality (i.e., 

interdiscursivity) enabled linking the new definition of hybrid service to an already 

legally sanctioned term: “incidental.” 
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CHAPTER 5: SECOND COMPUTER INQUIRY DOCKET, 1976–1984 

[we]…give things meaning by how we represent them – the words we use about 
them, the stories we tell about them, the images of them we produce, the emotions 
we associate with them, the ways we classify and conceptualize them. Culture, we 
may say, is involved in all those practices ….which carry meaning and value for 
us, which need to be meaningfully interpreted by others, or which depend on 
meaning for their effective operation. (Hall; 1997, p. 3) 

This chapter presents findings from the second case study: FCC Docket 20828. 

Like the previous chapter, it begins with a brief overview of the political and economic 

context of the Second Computer Inquiry. This is followed by an overview of the process 

of docket production, distribution, and consumption – aspects of the discursive practice 

dimension. The third section reports findings from the textual practice dimension of 

analysis, specifically, the continued evolution of the seven definitions inherited from the 

First Computer Inquiry, which are message-switching, local data processing service, 

remote access data processing service, hybrid service, hybrid communication service, and 

hybrid data processing service. The fourth and final section offers a brief summary and 

discussion of these findings. 

Context: Distributed Computing and the Erosion of Monopoly Power 

The Second Computer Inquiry was opened in 1976 as a sequel to the first 

Computer Inquiry docket, but its title was slightly different than its prequel: 

In the Matter of Amendment of Section 64.702 of the Commission's Rules and 
Regulations (Second Computer Inquiry) (Computer II, 1976 Notice) 

Figure 27 offers a snapshot of the first page of the first of the ten documents that 

comprise the second case study dataset.  
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Figure 27: Snapshot of first page of Docket 20828 

 

The narrative begins like the second season sequel to the First Computer Inquiry by 

summarizing where the previous proceeding ended: with definitions. While the First 

Computer Inquiry characterized the computer as a centralized resource, the Second 

Computer Inquiry introduces it as having evolved toward a form of “distributed” 

computing in a marketplace and regulatory environment with shifting views about the 

need for monopoly regulation in the telecommunications field: 

One of the major elements of the [Second Computer Inquiry] decision is that the 
Commission recognized that beyond the provision of basic capacity – a 
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transparent pipeline – there was an endless diversity of enhancements capable of 
being developed. The firms providing these latter services do not present the same 
abuse of monopoly-type problems that concerned the Congressional drafters of 
the 1934 Act. The Commission therefore distinguished its regulation of basic 
from enhanced services. (Ginsberg, 1981; p. 57) 

The central theme of the Second Computer Inquiry became the nature, or essence, of the 

computer’s “data processing” capabilities.  

The primary antagonist to the entire Computer Inquiry series – technological 

change – triggered the First Inquiry; it also prompts the Second, as revealed in the 

following excerpt from paragraph seven of the first document illustrated above (emphasis 

added): 

The Need for Re-Examination 

7. The Computer Inquiry was a vehicle for the identification and better 
understanding of the problems spawned by the confluence of computer and 
communications technologies which had taken place during the previous decade. 
While the scope of the Computer Inquiry was very broad and determinations were 
made based on the state of the art as it then existed, it was recognized that 
because of technological advancements which could not be predicted it would 
not be a final resolution of the problems presented therein. (P6:10) 

The subsequent document paragraph further describes these conditions and the 

continuing tension that was observed in the first Inquiry season’s episodes that involved 

sorting out the essential differences between communication and data processing 

(emphasis added): 

Trends in Technology and Applications 

8. Since the release of our Final Decision, we have witnessed technological 
advances, in hardware and software, which are tending to cause a blurring of the 
distinctions between data processing and communications which we had then 
established. In particular, the dramatic advances made in large scale integrated 
circuit technology have permitted the fabrication of minicomputers, micro-
computers, and other special purpose devices, which are capable of duplicating 
many of the data-manipulative capabilities which were previously available only 
at centralized locations housing large scale general purpose computers. With this 
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new technology, users are finding it cost-beneficial to remove some of the 
computing power from the centralized computer location and distribute it to the 
terminals, or, incorporate some of it into the network itself. We have witnessed 
the emergence of a new phenomenon--the distributed computer network, 
wherein the new computers and terminals are performing both data processing 
and communications control applications, both within the network and at the 
terminal. These networks are being constructed by common carriers and also by 
private entities using carrier furnished dedicated channels. (P6:8) 

A bit further in the same document the challenge of constructing definitions of 

technology as the basis of regulation is also introduced (emphasis added).  Grammatical 

use of modal constructions like “might” signal instances where strategic ambiguity is 

being used to hedge on the permanence (i.e., ‘fixity”) of definitions promulgated in 1971: 

13. When the original rules were adopted, we recognized that there might be 
instances where an entity might find it desirable to offer a combination of 
communications and data processing service. We did not wish to foreclose such 
opportunities for carriers or unregulated entities. We therefore embodied the 
regulatory ground rules for such operations in Rule 64.702 by defining hybrid 
services and the conditions under which they can be offered by carriers or 
unregulated entities…. (P6:13) 

16. In the new 64.702(a) we have sought to define data processing positively, in 
terms of what it is, rather than by exception as we had previously done. By so 
doing we expect to achieve two related policy goals: (1) an objective 
identification of those uses of computers by carriers which require a separate 
subsidiary, and (2) the stimulation of economic activity in the regulated 
communications sector by removing ambiguities in the previous definition. By 
defining data processing positively, we can also approach the carriers' role from 
a different perspective--a carrier may use computers for any purpose which is not 
data processing. (P6:16) 

These opening segments evoke the spirit of the Second Computer Inquiry, which 

is arguably the most complex docket within the trio of Computer Inquiry proceedings. 

The Inquiry opened as shown above in a 1976 “Notice of Inquiry and Proposed 

Rulemaking,” and closed in 1984 with a “Memorandum Opinion and Order.” Involving 

ten documents and lasting almost ten years, the Inquiry also represented a process by 

which considerations about the relationship between devices and communication 
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networks entered the FCC’s convergence-era policy discourse. To be sure, numerous 

other docket proceedings were simultaneously addressing aspects of convergence; 

however, the Second Inquiry devoted considerable attention to distinguishing precisely 

what components of telecommunications technologies act as conduit for the transmission 

of information (content). Throughout this second docket, the FCC redefined, discarded, 

formulated, and reformulated definitions inherited from the First Computer Inquiry as it 

tried to accommodate a rapidly evolving industry landscape. While the professed purpose 

was to reexamine the definitions promulgated by the First Inquiry, certain political and 

economic factors also motivated reconsideration of previous decisions. Without question, 

the breakup of the AT&T monopoly is one of the most important. 

Numerous academics, law professors, journalists, and authors have devoted 

considerable attention to chronicling and commenting on the history, causes and 

consequences of the AT&T divestiture in 1981. Early episodes of the Second Computer 

Inquiry necessarily reference the 1956 Consent Decree that restricted AT&T (through 

Western Electric) to “manufacturing only communications-related equipment and staying 

out of the computer business” (Zarkin, 2006; p. 60).68  As noted in an earlier chapter, the 

Modified Final Judgment in 1982, which took effect in 1984, was the result of an 

antitrust lawsuit initiated in 1974 (two years prior to the Second Computer Inquiry) by 

the Nixon Administration-era U.S. Department of Justice. Pollack (1981) reports the 

results of the MFJ’s reorganization of AT&T “as one of the hottest topics on Wall Street 

and in Washington.” At the time, AT&T was the country’s largest corporation, with 

assets totaling $125 billion. Pollack (1981) cites the role played by technological change 
                                                 
68 Background for the MFJ includes what Zarkin and Zarkin (2006, pp. 59–69) summarize briefly as 
several key telephone regulation controversies called the “telephone investigations,” the “separations 
controversy,” the “telephone equipment controversies,” and “long distance competition” issues that include 
the FCC’s 1959 “Above 890 Decision,” its MCI Decision in 1969, its “Specialized Common Carrier” 
Decision in 1971, and its “Execunet” Decision in 1976. 
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in an unfolding drama about the melding of two formerly distinct dramatic characters: 

“communications” and the “computer” that emerged in the First Computer Inquiry 

(emphasis added): 

changing technology has undermined the 1956 consent decree that has kept 
AT&T restricted to the phone business and out of new areas such as data 
processing…The line between communications and data processing has 
blurred. Computer technology has been incorporated into the phone system, 
which can now store and manipulate voice and data as well as merely transmit it. 
(p. 2 of 6) 

Pollack (1981) asserts that the difficulty knowing “where the phone ends and the 

computer begins” was a catalyst for the FCC’s Second Computer Inquiry along with what 

Robinson, a former FCC commissioner, remarks about in a book review he published in 

the Yale Journal of Regulation in 1988: 

Some saw the breakup as a disaster on the order of the sinking of the 
Titanic….[however] Most of the events that would transform the shape of the 
industry from one dominated by a monolithic company to a fiercely competitive 
environment were well under way before Judge Greene approved the MFJ in 
1982. (p. 2 of 23) 

By the end of the Second Computer Inquiry in 1984, AT&T had divested itself of its 22 

local telephone subsidiaries (Baby Bells) that had been under its corporate umbrella as 

part of its “natural monopoly” in the communications field for almost a century. Another 

subsidiary, Western Electric, was separated from its corporate parent as well. Thomas 

Friedman (1982, p. 1) reported the implications of this change for Western Electric, 

which he characterized as “an industrial colossus as big as the U.S. Steel Company:”  

[f]or more than 100 years, Western’s ‘sole mission in life,’ in its own words, has 
been to manufacture or buy almost all of the telecommunications equipment used 
by the 22 local Bell operating subsidiaries – everything from paper clips for their 
offices to the software for their computers. 
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In exchange for severing itself from its Baby Bells, AT&T was allowed to enter 

the data communications industry. The MFJ allowed AT&T to keep its long-distance 

telephone network (AT&T Long Lines) and its corporate research arm, Bell Telephone 

Labs. Rules promulgated in 1980 by the FCC as part of the Second Computer Inquiry 

docket made it possible for the newly reconstituted AT&T to compete for the first time in 

history with other businesses in the data communications industry, for example, IBM. 

These rules enabled AT&T to manufacture computers and provide data transmission 

services, but only through a separate subsidiary.  

The Second Computer Inquiry ruling in 1980 also gave competing telephone 

companies “more freedom to integrate data communications and traditional telephone 

services than they had under the maximum separation policy” (Zarkin and Zarkin, 2006; 

p. 71) dictated by the First Computer Inquiry. Finally, the Second Inquiry completely 

deregulated the marketplace for the terminal equipment necessary for 

telecommunications. This meant that computer manufacturing, data communications, and 

telephone companies (common carriers) could all “invent and market innovative new 

communications devices (Zarkin and Zarkin, 2006; p. 71). Findings reported in a 

subsequent section of this chapter illustrate how these deregulatory decisions were made 

possible only through redefining the definitional boundaries between communications 

and data processing technologies.  

Because it extended over such a long period, the Second Computer Inquiry was 

overseen by three different presidential administrations (see Figure 28): two Republican 

and one Democratic. Gerald Ford served from 1974 to 1977, carrying over from Nixon 

after the Watergate scandal between 1972 and 1974 and the end of the Vietnam War 

(1954–1975). Carter served between 1977 and 1981. Reagan’s administration lasted from 

1981 to 1989.  
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Figure 28: Presidents presiding over Second Computer Inquiry 

 

The Reagan era is widely considered to be perhaps the most aggressive in terms of its 

deregulatory agenda. Presidents played a role in appointing FCC commissioners during 

this period. Figure 29 shows the terms of FCC commissioners involved in the Second 

Inquiry.  

Republican commissioners are shown in red below the timeline and Democratic 

party-affiliated commissioners are shown above the line in blue. At any one time until 

1982, there were seven commissioners overseeing the FCC; by 1983 the number of 

commissioners was reduced to five. Asterisks indicate those who served as FCC 

chairmen. As noted in the previous chapter, Zarkin (2006) and Flannery (1995) include 

short biographies of FCC commissioners. The descriptions that follow draw upon both of 

these references.  
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Figure 29: FCC Commissioners During Second Computer Inquiry 

 
 

Democratic party affiliated FCC commissioners included (top, left to right 

chronologically by service start date) Benjamin Hooks (7/05/1972 to 7/25/1977), James 

H. Quello (4/30/1974 to 11/01/1997), Glen Robinson (7/10/1974 to 8/30/1976), Joseph 

Fogarty (9/17/1976 to 06/30/1983), Charles Ferris (10/17/1977 to 4/10/1981), Tyrone 

Brown (11/15/1977 to 1/31/1981), and Henry Rivera (08/10/1981 to 09/15/1985).  

Hooks, a native of Memphis, Tennessee, was the first African-American 

Commissioner at the FCC. Though officially a Democrat, Nixon appointed Hooks in 

1972 because of his supposed support of several Republican political candidates. Prior to 

his service at the FCC, he had been a businessman, local television producer and host, 

lawyer, judge, ordained Baptist minister, and active civic leader, for example, a board 
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member of the Southern Christian Leadership Conference (SCLC). He left the FCC in 

1977 to head the National Association for the Advancement of Colored People 

(NAACP). While at the FCC, he advocated greater minority ownership of and 

employment in the television and radio industries. Quello, also nominated by Nixon, 

came to the FCC from a career in radio broadcasting in Detroit, Michigan. Ironically, 

television and radio coverage of Watergate impeachment proceedings began just three 

months into his tenure. Quello, well known for his laissez-faire approach to regulation, 

was nominated and reappointed by Reagan in 1984. His Senate confirmation hearings 

were among the longest debates ever over an FCC appointment. The James H. and Mary 

B. Quello Center for Telecommunication Management and Law, in the College of 

Communication Art and Sciences at Michigan State University, was established in 1998 

in his honor. He later served as FCC chair between February and November 1993.  

Robinson was another Nixon appointee. Originally from Utah, he was a graduate 

of both Harvard and Stanford and later a law professor at the University of Minnesota, 

where Justices Earl Warren69 and Harry Blackmun70 had also taught. Robinson favored 

repealing the Fairness Doctrine. After his service at the FCC, he went to the Aspen 

Institute and then served as a law professor at the University of Virginia. Fogarty was 

one of the few FCC commissioners who joined the FCC with a background in common 

carrier regulation. He had worked as staff counsel for the Senate Commerce Committee 

for seven years, after which he worked for the Senate Commerce Subcommittee. Fogarty 

left the FCC to lead the telecommunications practice of a New York City law firm. 

President Carter named Ferris FCC chair in 1977; he served as chair between October 

                                                 
69 Chief Justice Earl Warren is known as one of the most influential Supreme Court justices in U.S. history. 
70 Blackmun authored the majority opinion in  Roe v. Wade (1973), which overturned laws restricting 
abortion in the U.S.  
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1977 and February 1981, when he presided over the Computer II decision in 1980. 

Brown was also a Carter nominee, and the second African-American to be appointed as 

an FCC commissioner. He had clerked for Justice Earl Warren. Among other things, his 

priorities included slowing down the media consolidation trend and to work to diversify 

employment in the communications industries.  Brown left in 1981 when Reagan came to 

office. Reagan appointed Rivera, a native Texan then only 35 years old and the first 

Hispanic-American to serve as an FCC commissioner. Trained as a lawyer and having 

served in Vietnam, Rivera promoted minority ownership of broadcasting companies. He 

now consults and advises clients on communications policy issues. 

Commissioners affiliated with the Republican party during the Second Computer 

Inquiry (bottom, left to right chronologically by service start date) included Robert E. Lee 

(10/6/53 to 6/30/81), Charlotte Reid (10/08/1971 to 07/01/1976), Richard Wiley 

(1/05/1972 to 10/13/1977), Abbot Washburn (7/10/1974 to 10/01/1982), Margita White 

(9/23/1976 to 2/28/1979), Anne Jones (4/07/1979 to 5/31/1983), Mark Fowler (5/18/1981 

to 4/17/1987), Mimi Dawson (7/06/1981 to 12/03/1987), Stephen Sharp (10/04/1982 to 

6/30/1983), and Dennis Patrick (12/02/1983 to 8/07/1989).  

Lee’s FCC career was profiled briefly in the previous chapter. He resigned from 

the FCC in 1981 to work in a private sector law firm. Reid was a conservative Illinois 

congressman who opposed many of LBJ’s “great society” programs; he also opposed the 

Vietnam War. Wiley was a former law school professor who found his way to the FCC, 

in part, by having worked on Nixon’s presidential campaign in 1968. He later served as 

FCC chair between March 1974 and October 1977. He was known as a consensus builder 

at the FCC. He left to found a prominent communications law practice in Washington, 

D.C. Washburn was a career public relations professional with experience in the 

corporate sector in addition to Republican politics. He worked for the United States 
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Information Agency as well as Citizens for Nixon, and later as a U.S. ambassador to 

various conferences on satellite communications. He left the FCC to pursue work in the 

international telecommunications sector. He is known for helping to write the FCC’s 

opinion on the 1978 FCC v. Pacifica case.71 White was Swedish born but raised in 

California. She worked on both the Nixon and Goldwater campaigns and later became 

Ford’s press secretary. She left the FCC after two years of service to head up Radio Free 

Europe.   

Jones came to the FCC after several years of service at the Securities and 

Exchange Commission. Originally from Massachusetts, she was a classmate of Charles 

Ferris while at Boston College Law School. Jones was a deregulatory advocate and is 

said to have opposed strengthening opportunities for women and minorities when such 

decisions came before the FCC. She eventually returned to private practice after her term 

at the FCC. Reagan appointed his former campaign staffer Fowler, a deregulation 

advocate. Fowler is probably most well known for his zeal in working for repeal of the 

Fairness Doctrine, established by the FCC in 1949 but abolished shortly after his term 

ended in 1987.  He is also known for his infamous allusion to television as simply a 

toaster appliance with pictures. He served as FCC chair between May 1981 and April 

1987. Fowler went into the private sector after the FCC and eventually became president 

of AOL Wireless, as well as Time Warner’s chief executive, among other prominent 

positions in the communications industry.  

Dawson, Sharp, and Patrick were also Reagan nominees. Sharp had been a 

former FCC general counsel, and also legal assistant to Margita White. Jerry Falwell, 

who was leader of the Moral Majority at the time, supported not only Fowler, but Sharp’s 

                                                 
71 In 1973, a New York City radio station owned by Pacifica Foundation rebroadcast a live performance at 
a California theatre by comedian George Carlin that was called the “Filthy Words Monologue.”  
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candidacy also. His position was eventually eliminated when Congress decreased the 

number of commissioners from seven to five. Patrick was promoted as FCC chair when 

Fowler stepped down. He served between April 1987 and August 1989. 

In terms of business and industry developments during the period of the Second 

Computer Inquiry, the following adjectives have been used by experts in this area: a 

“fluid technological environment” (Zarkin, 2003; p. 292); and a period in which there 

were “muscular non-carrier competitors, such as Xerox, Exxon, and IBM” (Frieden, 

1981; p. 106). Cannon (2006; p. 6) also notes coinage of the term “Internet” in 1982.  

New developments in the store-and-forward technology described earlier as well 

as in integrated circuitry made possible smaller computerized devices that were dual 

function types of machines: they could be used as terminal equipment to transmit 

information and they also served as small data processing machines. Zarkin (2003) notes 

how these developments led to emergence of distributed computing networks that 

incorporated both telecommunications and data processing functions. These terminals 

came to be known as “smart” terminals because of this dual capacity. As also noted 

earlier, packet-switching technology was an important technological development during 

this period. 

An important regulatory trigger noted by Zarkin (2003) for opening up a new 

proceeding to reexamine the rules from the First Inquiry was AT&T’s application for 

FCC permission (a tariff) to market its Dataspeed 40/4 “smart terminal” product as 

communications, not data processing, end-user equipment. IBM and other data 

processing companies took issue with this given the terms of the 1956 consent decree 

discussed earlier. Zarkin reports the FCC’s 1977 decision to grant AT&T permission to 

market its product as communications equipment as the result of an internal struggle 

between the Common Carrier Bureau (CCB) charged with common carrier regulation and 
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the FCC commissioners. Apparently, the CCB supported IBM but AT&T’s complaints to 

the commissioners held sway. What ensued was that the CCB elected to revise its 

Computer Inquiry I rule instead of repealing it. Several academic and legal scholars have 

commented on issues raised by the FCC’s opening of a Second Inquiry. For instance, 

having reviewed a significant portion of the literature, Zarkin (2003; p. 292) summarizes 

the challenge of the Second Inquiry:  

The FCC needed to formulate a policy that drew a regulatory boundary between 
the two industries while at the same time recognizing the growing technological 
integration….The proposed change was an expansion of the Computer I definition 
of “data processing” to make it workable given the technological realities of the 
time. 

Not long after the 1980 FCC decision was issued, Frieden (1981) notes, “The 

Commission’s efforts to harness and compartmentalize a burgeoning technology with the 

slippery rein of definition-making engendered confusion and uncertainty” (p. 72). 

Referring back to Zarkin’s mention of needing a “workable solution,” the question soon 

became how the FCC would make its definition for data processing workable. To 

evaluate that question, it is necessary to understand the progression of docket texts 

produced in the Second Computer Inquiry. 

Discursive Practice Dimension: Episodes 1–10 

As a brief recap, the First Computer Inquiry docket grappled primarily with how 

to create a definitional boundary line demarcating services considered to be 

communications from data processing. This was accomplished by creating the hybrid 

service category that linked, but also separated them. That boundary became the 

regulatory mechanism used to distinguish between businesses that offered one or the 

other type of service and that allowed the FCC to monitor its “maximum separation 

policy” between industry sectors. The Second Inquiry took this definitional approach 
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further by focusing more specifically on defining the contours of data processing. The 

docket contains ten text episodes over an approximate ten-year period. Figure 30 

provides a timeline of these communicative events.  

Figure 30: Timeline for Second Computer Inquiry 

 

The first of ten episodes (documents P6-P15 in Figure 15) of the second Inquiry 

docket began with a Notice of Inquiry and Proposed Rulemaking (Computer II, 1976 

Notice) released in August of 1976, which was followed by an Order (Computer II, 1976 

Order) in December of that year. In March 1977 the FCC released a Supplemental Notice 

(Computer II, 1977 Supplemental Notice), and in August the same year a Memorandum 

and Order (Computer II, 1977 Memorandum). Two years later in July 1979, a Tentative 
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Decision (Computer II, 1979) was released, which was followed in May 1980 by a Final 

Decision (Computer II, 1980 Final Decision). Four additional Memoranda followed the 

1980 Decision: July and December 1980, October 1981, and May 1984.  Figure 31 shows 

the length in terms of page and paragraph length of all 10 docket texts, or episodes. This 

is followed by Figure 32, which provides an annotated detailed summary of each of these 

texts. 

Figure 31: Length of Data Sources in Second Computer Inquiry (Docket 20828) 

Docket Document 
# 

Approx. Page Length # Numbered Paragraphs

6 7 28
7 1 4
8 11 24
9 4 11

10 60 163
11 86 292
12 4 19
13 43 174
14 31 112

20282 

15 3 8
Total  250 835
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Figure 32: Second Computer Inquiry Texts (Docket 20828) 

 
Second Computer Inquiry (FCC Docket 20828) Source Documents 
The FCC treats “data processing” as unregulated but calls it “enhanced services” 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted by 
Commissioners 

Title Summary 

61 FCC 
2d 103 

8/9/76 7/29/76 Notice of Inquiry and 
Proposed Rulemaking 

This document officially re-opens the FCC’s 
Computer Inquiry that ended with the FCC’s 
Final Decision in 1971. The reason given was 
the need to address technological 
advancements in the fields of communications 
and information processing since the Final 
Decision had been adopted. In this NOI, the 
FCC questions the adequacy of its existing 
definitional structure. It offers for public 
comment “revised rules” and proposes 
amending Section 64.702 accordingly. Key to 
this NOI is the FCC’s attempt to change the 
way in which it has defined “data processing” 
and how it differentiates between ‘data 
processing’ and ‘communications’ services. 
Length: 28 paragraphs 
Deadline for comments: 10/12/76 
Deadline for reply comments: 11/11/76 
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Second Computer Inquiry (FCC Docket 20828) Source Documents 
The FCC treats “data processing” as unregulated but calls it “enhanced services” 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted by 
Commissioners 

Title Summary 

62 FCC 
2d 413 

12/29/76 12/21/76 Order FCC plans to enlarge the scope of Computer 
Inquiry 2 to include “issues raised by devices 
such as AT&T’s new Dataspeed 40/4.” It also 
extends the time period for filing comments. 
Deadline for comments: 4/11/77 
Deadline for reply comments: 5/25/77 

64 FCC 
2d 771 

3/8/77 3/1/77 Supplemental Notice of 
Inquiry and Enlargement 
of Proposed Rulemaking 

This NOI expands the scope of the Second 
Computer Inquiry to include controversies 
emerging with “smart terminal devices.”  
 
Length: 23 paragraphs plus a Concur 
Statement by one FCC Commissioner and an 
Appendix Attachment with the contact 
information so that those who submit 
comments can fulfill the FCC’s requirement 
that they share their comments with all others 
providing comments. 
Deadline to indicate interest in participating in 
this proceeding: 3/25/77 
Deadline for filing original comments: 
5/116/77 
Deadline for filing reply comments: 6/30/77 

65 FCC 8/9/77 7/27/77 Memorandum Opinion This document addresses barriers to 
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Second Computer Inquiry (FCC Docket 20828) Source Documents 
The FCC treats “data processing” as unregulated but calls it “enhanced services” 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted by 
Commissioners 

Title Summary 

2d 808 and Order participation in the Second Computer Inquiry. 
A nonprofit organization called the Southern 
California Media Reform Workshop filed a 
motion to be relieved from what they viewed 
as an onerous requirement that they serve all 
others filing comments with their comments 
due to the expense involved. The FCC denied 
their request to proceed in ‘forma pauperis’ but 
added that would not be required to serve its 
comments or reply comments to others in the 
proceeding. Length: 11 paragraphs plus 
Concurring statements by two FCC 
commissioners 

77 FCC 
2d 358 

72/79 5/17/79 Tentative Decision and 
Further Notice of Inquiry 
and Rulemaking 

The Second Computer Inquiry focuses on “the 
computer processing applications of 
communications common carriers” (paragraph 
152). This is the FCC’s discussion and 
decision to adopt its tentative rulemaking 
decision about the resale structure for the 
provision of “enhanced non-voice” services 
(see Section III). In this NOI, the FCC also 
includes a request for comments on several 
options before making a Final Decision (see 
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Second Computer Inquiry (FCC Docket 20828) Source Documents 
The FCC treats “data processing” as unregulated but calls it “enhanced services” 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted by 
Commissioners 

Title Summary 

paragraph 165) to adopt its Tentative Decision. 
Length: 173 paragraphs plus Concurring 
statements by two FCC commissioners along 
with an Appendix with two Attachments: A) a 
list of those who submitted comments and 
reply comments; and B) amendment to Section 
64.702, Subpart G 
Deadline for comments: 8/30/79 
Deadline for reply comments: 10/1/79 

77 FCC 
2d 384 

5/2/80 4/7/80 Final Decision on 
Deregulation of Enhanced 
Services 

This is the FCC’s Final Decision in the Second 
Computer Inquiry where it officially 
deregulates “enhanced telecommunications 
services” along with carrier provision of all 
terminal equipment. It draws important 
conclusions about the boundaries of its 
regulatory jurisdiction. 
Length: 292 paragraphs along with 1) 
concurring statements by three FCC 
commissioners; 2) dissenting statements by 
two commissioners; and 3) an Appendix with 
rule language to amend Subpart G of Section 
64.702. 

79 FCC 7/22/80 7/17/80 Memorandum Opinion This document provides the FCC’s decision 
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Second Computer Inquiry (FCC Docket 20828) Source Documents 
The FCC treats “data processing” as unregulated but calls it “enhanced services” 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted by 
Commissioners 

Title Summary 

2d 953 and Order about two partial requests for stays of its Final 
Decision – Tymnet and Telenet filed the 
motions. Other companies filed opposing 
motions. At issue was confusion about the 
definition of existing services and whether 
there was sufficient time for carriers to de-
tariff their existing enhanced services.  The 
FCC decides to deny the stay requested but 
instead to establish a transition period for 
companies. 
Length: 19 paragraphs plus concurring 
statements from two FCC commissioners. 

84 FCC 
2d 50 

12/30/80 10/28/80 Memorandum Opinion 
and Order or 
“Reconsideration Order” 

This document addresses the petitions that 
were filed by 34 parties in response to the 
FCC’s Final Decision adopted on 4/7/80. The 
topic areas that the petitioners addressed were 
1) network services; 2) provisions by common 
carriers of customer-premises equipment, 3) 
requirements for corporate separations, and 4) 
legal issues. The FCC summarizes the issues 
raised in each topic area and provides its own 
rationale for decision-making related to them.  
This is a reconsideration and modification of 
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Second Computer Inquiry (FCC Docket 20828) Source Documents 
The FCC treats “data processing” as unregulated but calls it “enhanced services” 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted by 
Commissioners 

Title Summary 

the FCC’s Final Decision of 4/7/80.  
Length: 174 paragraphs plus 1) concurring 
statements by four FCC commissioners and 
two Appendices: A) language amending 
Section 64.702c4 effective 2/3/81; and B) a list 
of those who filed petitions. 

88 FCC 
2d 512 

10/30/81 10/7/81 Memorandum Opinion 
and Order on Further 
Reconsideration 

This document addresses petitions filed 
seeking clarification and further 
reconsideration of the FCC’s Reconsideration 
Order released 12/30/80. 
Length: 112 paragraphs along with concurring 
statements by three commissioners and 
dissenting statements by three commissioners. 

FCC 84-
190 

5/4/84 4/30/84 Memorandum Opinion 
and Order 

This document provides FCC decision-making 
rationale for its denial of petitions filed jointly 
by four companies72 on the FCC’s 4/7/80 Final 
Decision, its 10/28/80 Reconsideration Order, 
and its 10/7/81 Further Reconsideration.  
Length: 8 paragraphs 

 

                                                 
72 U.S. Independent Telephone Association (USITA), the Continental Telephone Corporation, GTE Service Corporation, and United Telephone, Inc. 
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At the invitation of the FCC, many of these episodes involved participation in 

written form by individuals, organization, and institutions outside the FCC. These 

participants are listed in the relevant text where the content of their input has been 

synthesized and discussed. For example, if Notice of Inquiry invites comments, the 

subsequent episode text will list those who provided input; it will also often include a 

discussion of their comments.73 

The following excerpt from the 1979 Tentative Decision shows how the FCC 

acknowledged and represented those who provided feedback in episodes of the Second 

Computer Inquiry between 1976 and 1979 (emphasis added).  

Approximately 3,000 pages of comments and studies were filed in response to 
the Commission's proposed revisions to Section 64.702 and the other items of 
inquiry. Comments were received from members of the communications 
industry, data processing organizations, equipment manufacturers, commercial 
users, governmental entities, and other members of the public. (P10:18) 

Figure 33 lists those who provided input. This was created from a listing of participants 

in the Tentative Decision document. 

Figure 33: Participants listed in the 1979 Tentative Decision (Docket 20828) 

Responses from #  

Commercial 
Users 10 

Commercial Users: Ad Hoc Telecommunications Users Committee 
(AHTUC); Aeronautical Radio, Inc. (ARINC); American Bankers 
Association (ABA); American Newspaper Publishers Association, the 
Associated Press, and Commodity News Services, Inc. (ANPA); 
Central Committee on Telecommunications of the American; Citicorp; 
Petroleum Institute (API); Seattle-First National Bank (S-FNB); 
Securities Industry Automation Corporation (SIAC); Utilities 
Telecommunications Council (UTC). 

                                                 
73 Because this dissertation focuses strictly on FCC-produced docket texts, the study does not include 
textual or other analysis of comments received by outside participants in any of the three Computer Inquiry 
dockets. However, this chapter section does identify who participated in which segments of the Second 
Inquiry docket as documented in these FCC docket texts. Future research could incorporate such an 
analysis and also evaluate how the FCC summarized input it received from outside participants. Of 
particular interest is the relative absence of comments from public interest organizations. 
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Responses from #  

Communications 
Industry  15 

Communications Industry comments from: American Cable and Radio 
Corporation (AC&R), American Satellite Corporation (ASC), 
American Telephone and Telegraph Company (AT&T), 
Communications Satellite Corporation (COMSAT), COMSAT 
General Corporation (COMSAT GENERAL), GTE Service 
Corporation and its Affiliated Domestic Operating Companies (GTE), 
MCI Telecommunications Corporation, Microwave Communications, 
Inc. and N-Triple-C Inc. (Collectively referred to as MCI), National 
Cable Television Association, Inc. (NCTA), RCA Global 
Communications (RCAG), Rochester Telephone Corporation 
(ROCHESTER TELEPHONE), Satellite Business System (SBS), 
Southern Pacific Communications Company (SPC), Telenet 
Communications Corporation (TELENET), United States Independent 
Telephone Association (USITA), United Systems Service, Inc. (USS), 
Western Union Telegraph Company (WUT). 

Data Processing 
Industry and 
Equipment 
Manufacturers 

15 

Data Processing Industry and Equipment Manufacturers: Ad Hoc 
Committee on Docket 20828, Communications Division, Electronic 
Industries Association (EIA), Boeing Computer Services, Inc. 
(BOEING), Bunker Ramo Corporation (BUNKER RAMO), Computer 
and Business Equipment Manufacturers Association (CBEMA), 
Computer and Communications Industry Association (CCIA), Control 
Data Corporation (CONTROL DATA), Incoterm Corporation 
(INCOTERM), Independent Data Communications Manufacturers 
Association, Inc. (IDCMA), International Business Machines 
Corporation (IBM), McDonnell Douglas Automation Company 
(MCAUTO), National Burglar and Fire Alarm Association (NBFAA), 
Remote Processing Services Section of the Association of Data 
Processing Service Organizations (ADAPSO), Scientific Time Sharing 
Corporation (STSC), United Computing Systems, Inc. (UCS), and 
Xerox Corporation (XEROX) 

Government and 
Others 11 

Government and Others: Avakain Systems Corporation (AVAKIAN); 
Bureau of Standards (NBS); Computer Law and Tax Report (CLTR); 
Department of Justice (DOJ); Donald A. Dunn, Professor, Department 
of Engineering-Economic General Services Administration (GSA); 
Institute for Computer Sciences and Technology, National Bureau of 
Standards (NBS); Office of Telecommunications Policy (OTP); 
Raymond R. Panko; Southern California Media Reform Workshop 
(SCMRW); Stanford University; Statements filed by General Electric, 
Citicorp, Western Union International (WUI) and TRT 
Telecommunications Corporation (TRT) Systems. 

Reply comments 27 American Bankers Association; American Cable and Radio 
Corporation; American Satellite Corporation; American Telephone 
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Responses from #  
and Telegraph Company; Association of Data Processing Service 
Organizations; Boeing Computer Services, Inc.; Bunker Ramo 
Corporation; Chemical Bank; Computer and Business Equipment 
Manufacturers Association; Computer and Communications Industry 
Association; COMSAT General Corporation; Control Data 
Corporation; General Electric Company (GE); General Services 
Administration; GTE Service Corporation and its Affiliated Domestic 
Operating Companies; Incoterm Corporation; Independent Data 
Communications Manufacturers Association, Inc.; International 
Business Machines Corporation; National Burglar and Fire Alarm 
Association; RCA Global Communications; Satellite Business 
Systems; Seattle-First National Bank; Southern California Media 
Reform Workshop; Telenet Communications Corporation; United 
States Independent Telephone Association; Western Union 
International; and Western Union Telegraph Company. 

The 1980 Final Decision (see Appendix C) is the most important document in the 

Second Computer Inquiry as concerns definitional issues. Major sections of that text 

include: I) Introduction (one paragraph); II) Summary of Decision Network Services 

(paragraphs 2–13); III) Background (paragraphs 14–36); IV) Comments (paragraphs 37–

82); V) Discussion (paragraphs 82–292, which include FCC Concur and Dissent 

statements from Commissioners Ferris, Quello, and Washburn after the Ordering Clauses 

(paragraphs 286–292); Appendix (which contains the actual rule language); and 

Endnotes.  

The following full paragraph excerpt from the 1980 Final Decision text shows 

how the FCC rendered feedback on its Tentative Decision, which proposed that a resale 

structure replace the maximum separation policy it had adopted at the end of the First 

Computer Inquiry. More on how changes made in definitions made it possible to propose 

such a policy is provided in the section of this chapter that follows, which is devoted to 

the textual practice dimension of this docket (emphasis added): 

There is a great diversity of opinion, however, with regard to whether the resale 
structure should be imposed upon all communications common carriers. AT&T 
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argues that imposing varying degrees of regulation on carriers providing the 
same service is inconsistent with the Communications Act, and suggests that the 
resale approach should be applied equally to all carriers. However, a number of 
parties supporting the resale approach suggest that the requirement only be 
imposed upon the provision of enhanced non-voice services by large monopoly or 
dominant carriers. They submit that while the imposition of the resale structure on 
enhanced services provided by dominant carriers is logical, it is not required for 
non-dominant carriers since they do not have the potential to engage in the 
anticompetitive practices that the resale approach is designed to prevent. For 
example, SBS, MCI and GTE-Telenet state that non-dominant carriers and the 
specialized common carriers (SCCs) operate in a competitive marketplace and 
have no monopoly power or profits with which to engage in anticompetitive 
behavior; furthermore, users of basic services offered by SCCs at rates intended to 
cross-subsidize other services have competitive alternatives. USITA points out 
that even with the one million dollar exemption, the resale requirement will affect 
503 of the nation's 1,527 independent telephone companies. Asserting that the 
majority of these companies do not have the potential to engage in cross-
subsidization, it urges that the resale concept be limited to those instances where, 
without it, appropriate regulation in the public interest would be impossible. For 
its part, NTIA states that any requirement that non-dominant carriers establish 
separate subsidiaries will result in unnecessary costs, inefficiencies, and may 
inhibit the entry of smaller firms and block innovative efforts. (P11:46) 

 
The FCC also noted in the 1980 Final Decision that it had received 50 comments and 30 
reply comments in response to Decision: 

As expected, the Tentative Decision evoked a tremendous response. Almost fifty 
parties filed comments. Reply comments were filed by approximately thirty 
parties. (P11:37) 

In the next full paragraph, the FCC characterized this input (emphasis added):74 

With respect to network services, the comments focus on whether the 
basic/enhanced dichotomy is appropriate, the viability of the proposed 
definitional structure for distinguishing the communications or data processing 
nature of enhanced services, and whether ENV services should be subject to 
regulation. Concerning carrier participation in the provision of ENV services, the 
comments address whether the resale structure is appropriate, whether it should be 
applied to all carriers owning transmission facilities, and the appropriate degree of 
corporate separation required for those carriers that must offer ENV services 
through a separate subsidiary. The comments also address the extent to which the 

                                                 
74 ENV stands for Enhanced Voice Services, a concept which is discussed in the subsequent chapter 
section on textual practices. 
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decision should be applicable to the international arena. Insofar as customer-
premises equipment is concerned the comments address whether the "basic media 
conversion" distinction is appropriate, whether all CPE should be treated alike, 
and whether carrier provided CPE should be offered on a tariffed basis. Relative 
to both network services and CPE, the comments address various legal 
considerations, the implications of the 1956 AT&T consent decree, and the need 
for a transition period if the current regulatory scheme is significantly altered. 
(P11:38) 

In subsequent paragraph sections, the text then discusses this input by breaking down that 

discussion into several thematic sections: Basic/Enhanced Dichotomy, Data 

Processing/Communications Definitional Structure, Resale Structure, Degree of 

Separation, International, Regulatory and Legal Considerations. A footnote reference in 

the same paragraph provided the following list of those who commented: 

Comments were filed by: New York Public Service Commission (NYPSC); 
Honeywell, Inc. (Honeywell); American Telephone & Telegraph Company 
(AT&T); Walter R. Hinchman (Hinchman); GTE Service Corporation (GTE); 
Computer & Business Equipment Manufacturers Association (CBEMA); Delphi 
Communications Corporation (Delphi); U.S. Telephone & Telegraph Corporation 
(UST&T); Central Telephone & Utilities Corporation (CENTEL); Rochester 
Telephone Corporation (Rochester); Sperry Univac Division-Sperry Corporation 
(Sperry Univac); Xerox Corporation (XEROX); Western Union International, Inc. 
(WUI); American Newspaper Publishers Association (ANPA); Satellite Business 
Systems (SBS); Plexus Corporation (Plexus); COMSAT General Corporation 
(COMSAT); American Satellite Corporation (ASC); United States Independent 
Telephone Association (USITA); The National Burglar and Fire Alarm 
Association and The Alarm Industry Telecommunications Committee (NBFAA & 
AITC); Citicorp; GTE Telenet; RCA Global Communications, Inc. (RCA 
Globcom); North American Telephone Association (NATA); Central Committee 
on Telecommunications of the American Petroleum Institute (API); Bunker Ramo 
Corporation (Bunker Ramo); Southern Pacific Communications Corporation 
(SPC); MCI Telecommunications Corporation (MCI); General Electric 
Information Services Company (GEISCO); TRT Telecommunications 
Corporation (TRT); ISA Communications Services, Inc. (ISACOMM); United 
Telecom Service, Inc. (U.T.); Securities Industry Automation Corporation 
(SIAC); Aeronautical Radio, Inc. (ARINC); Tymnet, Inc. (Tymnet); Computer & 
Communications Industry Association (CCIA); Association of Data Processing 
Service Organization, Inc. (ADAPSO); Independent Data Communications 
Manufacturers Association, Inc. (IDCMA); Western Union Telegraph Company 
(Western Union); Control Data Corporation (Control Data); National 
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Telecommunications & Information Administration (NTIA); General Instruments 
Corporation (GIC); Computer Corporation of America (CCA); American Banking 
Association (ABA) and Department of Justice (DOJ). Reply comments were filed 
by: Honeywell; AT&T; GTE; CBEMA; UST&T; XEROX; WUI; Plexus Corp.; 
USITA; NBFAA & AITC; Citicorp.; GTE Telenet; RCA Globecom; NATA; 
Bunker Ramo; SPC; IBM; GEISCO; SBS; TRT; ARINC; Tymnet; CCIA; 
ADAPSO; IDCMA; WU; Control Data; NTIA; ABA; Hazeltine Corporation 
(Hazeltine) TDX Systems, Inc. (TDX). Motions to Accept Late Filed Comments 
were filed by RCA, GLOBCOM, GIC, DOJ and ABA. These motions are hereby 
granted. (P11:37) 

Several commissioners included statements in the Final Decision. Ferris opened 

his concurring statement with figurative language that is glaringly absent in the other 

sections of the docket text. He does this in part by invoking information society discourse 

to position previous regulations as obstacles to progress (emphasis added):  

Today we have removed the barricades from the door to the information age. 
The supply of communications products and services will be limited only by the 
ingenuity of businessmen and scientists. Government will no longer be a barrier 
that prevents or delays the introduction of innovations in technology. (P11:292) 

Another excerpt from Ferris’s statement illustrates how outside comments are used to 

reinforce shifts in FCC positions related to definitional boundaries, and how intertextual 

references assist in this task by linking different docket texts together as one integrated 

narrative. Changes in technology become the ostensible drivers of change to which the 

FCC must respond (emphasis added): 

We began this proceeding in 1976 by recognizing that the boundary between 
data processing and communications that had been drawn five years earlier in 
our First Computer Inquiry was already obsolete. In our Tentative Decision last 
year we supported a distinction of a similar kind between simple customer 
premises telephone equipment that could continue to be regulated as a part of 
"basic service" and the more sophisticated equipment that embodies advanced 
technology and allows customers to do more than just engage in conversation.  

The comments on the Tentative Decision convinced us that this distinction was no 
more useful than the computer/data-processing dichotomy of the First Computer 
Inquiry. The realities of the marketplace and the likely evolution of technology 
simply do not support such a distinction.  
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Therefore, we have decided to deregulate all customer equipment, including the 
simple rotary dial telephone found in most homes. (P11:292) 

In similar fashion, even previous FCC decisions going as far back as 1968 are invoked as 

needed to make a point: 

The deregulation of terminal equipment can only benefit consumers. Consumers 
have benefited by our 1968 Carterfone decision, which for the first time allowed 
home and business users to choose the supplier of their equipment. Deregulation 
will encourage even greater competition and innovation in telephone equipment. 
(P11:292) 

Ferris concludes his remarks with another reference to information society discourse and 

his perspective on the role of government regulation (emphasis added in bold italics): 

The Final Order in the Second Computer Inquiry is a giant step forward for 
consumers and for the industry. Faced with the choice of solving a problem by 
either extending or reducing government regulation, we have chosen to reduce 
regulation. As a result, I believe the information age will arrive sooner, and I 
welcome the changes it will bring. (P11:292) 

 Commissioner Quello’s concurring statement also begins with figurative language 

invoking information society discourse themes (emphasis added): 

I believe that the Commission's approval of this Final Order was an important 
watershed in the process of moving the national telecommunications system 
into a new and exciting era. I must point out, however, that the Final Order is 
anything but final. It is a first step along the road to full participation of AT&T 
and GTE in the provision of "enhanced" telecommunications services. I share 
with the Chairman and my colleagues a commitment that the Commission will 
remain sensitive to the needs of the carriers who wish to participate fully in the 
competitive arena. (P11:292) 

The next paragraph of his statement exhibits how strategic ambiguity is used to promote 

an impression of unified diversity by tacitly alluding to what may have been some 

internal conflict about this decision among FCC professional staff. The statement also 

shows how strategic ambiguity assists in organizational change: 

I am in full accord with the acknowledgement of the Staff that this is not a perfect 
document. I am confident that we can and will move closer to perfection as we all 
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gain experience on this uncharted terrain. I regard as a keystone of the Final Order 
the premise that the Commission remains willing and able to change course 
should our perception of the future prove to be in error. I encourage the affected 
carriers to demonstrate where and how they perceive we have erred and to 
propose alternative courses where appropriate. (P11:292) 

Quello closes his statement by linking public benefit to the forces of market competition: 

The public should expect to reap great benefit in the near future from a range of 
services including many as yet undreamed of. I believe that the dominant carriers 
– through their subsidiaries--must play an important role in reaching those 
expectations. Since the Commission chose to forbear overt Title II regulation and 
to rely instead upon the forces of vigorous competition in the provision of 
enhanced services, I feel confident that we will be able and willing to remove any 
remaining barriers to full and fair competition as the need is demonstrated. 
(P11:292) 

Commissioner Washburn opens his statement with a similar tone of enthusiasm 

that links public benefits to competition in the marketplace but tempers it by making 

reference to the possibility of antitrust action should competition not provide the benefits 

expected: 

I heartily approve today's action which will enable AT&T and GTE to actively 
participate in the dynamic new technologies of the future. The addition of their 
expertise, skill and strong tradition of service to these markets holds promise for 
significant public benefits. I fully realize that their entry also entails risks and I 
fully share the concerns set forth in today's Final Decision. In the area of 
information flows and joint software development I recognize that vertically 
integrated rate regulated carriers have opportunities to gain anticompetitive 
advantages by virtue of their monopoly status. However, I do not agree that the 
mere opportunity for abuse is sufficient to spark governmental intervention in 
business judgments of private competing parties. Any future evidence of 
anticompetitive activity or other abuse would be quickly brought to our attention 
by the parties who were harmed. These abuses would be reachable by either an 
antitrust court or this Commission. (P11:292) 

Washburn’s second and final paragraph appears to dangle a subtle invitation to outside 

parties to challenge this FCC ruling by focusing (emphasis added) on the potential for 

change: 
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While I would have preferred deferring the imposition of regulatory constraints 
on information flow and software development, I find assurance in the fact that 
despite its title today's decision is not "final" but rather is a step in an ongoing 
Commission process. I will welcome additional data submitted on 
reconsideration, or later, whenever there are changes to the determinations upon 
which today's decision is premised. Change is the keystone of progress and 
adaptation to that change is the hallmark of enlightened regulation.  (P11:292) 

Commissioner Tyrone Brown opens his statement with a similar tone of 

enthusiasm, but one that is also tempered by allusion to internal conflict as noted in 

Quello’s statement: 

The decision and order we adopt today is probably the most important the 
Commission will issue during my time here. There have been days during the past 
2 1/2 years when I feared that this agency lacked the machinery to reach a final 
decision in this very complex proceeding. I compliment the staff of our Common 
Carrier Bureau and the other offices that participated for presenting The 
Commission with an approach and order that will, in my judgment, serve the 
long-term interests of the two "dominant" carriers, AT&T and GT&E, the 
interests of their competitors in the enhanced services and equipment markets, and 
the interests of the consuming public (P11:292). 

Brown’s statement offers some of the best examples of hedging discourse and how FCC 

authority is claimed and reinforced by invoking reference to authorities higher than the 

agency itself. His remarks are grouped into several sections labeled with a question:  

What does today's decision accomplish? Do we possess authority to act as 
proposed? Why the distinction between basic and enhanced services? Why 
deregulation of terminal equipment? Why permit regulated carriers to provide 
unregulated enhanced services? Why separate subsidiaries for AT&T and GT&E? 
(P11:292) 

His closing paragraph exemplifies how qualifying statements serve as mechanisms to 

support these strategies (emphasis added in bold italics only): 

Further, in this connection it should be kept in mind that our action today is taken 
in the context of today's technology and the record now before us. The 
Commission has the ability and the obligation to respond to changing 
circumstances with a fresh examination of our policies and the means we have 
chosen to implement them. Congress intended this agency to be flexible in its 
responses under the broad mandate of the Communications Act. I am committed 
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to this flexible and pragmatic approach to this rapidly evolving area of the law. 
(P11:292) 

Dissenting statements by Commissioners Fogarty and Jones follow Brown’s 

remarks. Fogarty’s statement is rather lengthy as it contains several clearly marked 

sections: The Former Rule, The New Rule, The Structural Solution, Network Services, 

Provision of Customer Premises Equipment (CPE), and The Consent Decree. He opens 

with those points where he finds common ground with the majority view, and like some 

of the others, employs figurative language that also invokes information society discourse 

themes (emphasis added). His is the first statement, however, to invoke the “public 

interest” phrase (emphasis added): 

This decision is a "landmark" in the history of telecommunications. Perhaps no 
other decision since the passage of the Communications Act of 1934 and the 
creation of this Commission is so momentous in terms of impact on industry, 
regulation, and the public interest. It represents in principal part significant 
progress and achievement in resolving the critical issues of telecommunications 
development in the computer age which have now confronted us for a decade and 
a half. The essence of the basic/enhanced service dichotomy and resale structure, 
together with dominant carrier structural regulation and forbearance from 
regulation for the rest of the competitive participants, is, I believe, well-conceived 
and supported by sound policy determinations. The unbundling and detariffing of 
CPE is also premised on strong legal and policy considerations. (P11:292) 

Fogarty’s second paragraph indicates his concerns about the Second Computer Inquiry 

Final Decision and he is the first to take issue with free market discourse. He invokes the 

“public interest” twice, signaling that he considers it to allude primarily to the concerns 

of consumers and ratepayers, not citizens; he is not trying to balance democracy and 

private gain, but critiquing the mechanisms that may lead certain actors to gain unfairly 

(emphasis added): 

While I join the Commission's decision to this extent, I am constrained to 
question the adequacy of the Commission's consideration and determination in 
several critical areas. Central to my dissenting views is the concern that while 
the majority's decision purports to implement an almost pristine devotion to 
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economic theories of "marketplace competition," its actual effect will be 
anticompetitive in terms of denying certain entities and, most importantly, the 
public they serve, the benefits of "full and fair" competition. I am also concerned 
that in certain key areas the real-world consequences of the decision have not 
been perceived or anticipated in sufficient detail to give assurance that the public 
interest will be served in fact, as well as in theory, by these actions. I cannot 
emphasize too strongly that under our existing statutory mandate, it is the public 
interest – the interest of consumers and ratepayers – which must be our 
paramount concern and responsibility. (P11:292) 

Further on in his remarks he again alludes to his concern about promoting competition as 

the principle goal of FCC regulation (emphasis added): 

But, in the last analysis, the plunge into competition is inescapably a plunge into 
the unknown. The essence of the case for competition is that the potential 
performance of an industry is unknowable; it is the rivalry of independent 
suppliers that offers the greatest possible assurance that all economically feasible 
avenues for cost reduction and service innovation will in fact be explored and 
their results subjected to the impartial test of the marketplace… 

This is not, however, a sufficient guide to public policy in all times and places, as 
the institution of regulated public utility monopoly itself indicates. (P11:292) 

Fogarty is prescient when he also claims “I am certain that the Commission will have the 

opportunity – if not also the duty – to reconsider the Final Decision and to attend to these 

deficiencies” (P11:292).  

Commissioner Anne Jones, like Fogarty, opens her dissenting statement with 

some agreement on the FCC’s decision: 

Because I firmly believe that it is in the public interest that AT&T and GTE be 
allowed to participate actively in the enhanced services marketplace, I agree with 
much of today's action by the Commission, including the basic decision to forbear 
from directly regulating the provision by Title II carriers of enhanced services and 
customer premises equipment….To my mind the arguments advanced in this 
proceeding as to the stultifying effect of direct regulation of these highly 
competitive markets and the lack of any need for such regulation in the public 
interest are convincing. I am also persuaded that, in the absence of adequate 
accounting mechanisms to ensure that competition in these markets by AT&T and 
GTE does not involve unlawful cross-subsidies from their monopoly activities, 
the separate subsidiaries requirement is justified. I am not, however, satisfied that 
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the degree of separation imposed on these companies is justified, and I dissent for 
that reason. (P11:292) 

Also like the other commissioners, she leaves open the possibility that the Computer 

Inquiries series may enjoy yet another sequel: 

….Despite my objections to portions of today's decision I am, as I have indicated, 
in agreement with much of it, and certainly with its basic purposes. I am also 
gratified by the express recognition in paragraph 200 of the decision that "some of 
these decisions may be mistaken" and that they will be reconsidered if experience 
teaches that we have "incorrectly struck the balance between the asserted danger 
of carrier participation and the supposed efficiency losses brought about by the 
conditions." If I am correct that some of today's decisions are indeed mistaken, I 
assume that we will not be slow to reexamine and correct them. (P11:292) 

Petitioners listed in the December 1980 Memo that followed this decision (citation) 

included the following organizations:75 

Alaska Public Utilities Commission; Alaska Telephone Association (ATA); 
American Newspaper Publishers Association (CCIA); American Telephone & 
Telegraph Co. (AT&T); Anchorage Telephone Utility; Association of Data 
Processing Service Orgs., Inc. (ADAPSO); Central Telephone & Utilities 
Corporation (Centel); Communications Workers of America (CWA); Computer 
and Business Equipment Manufacturers Association (CBEMA); Computer 
Corporation of America (CCA); Computer Law & Tax Report; Datapoint 
Corporation; GTE Service Corporation (GTE); GTE Telenet Communications 
Corporation and GTE Communications Network; Independent Data 
Communications Mfg. Association (IDCMA); Minnesota Public Service 
Commission; Motorola, Inc.; National Association of Regulatory Utility 
Commissioners (NARUC); National Telecommunications & Information 
Administration (NTIA); NCR Corporation (NCR); Nebraska Public Service 
Commission (Motion for Extension of Time); North American Telephone 
Association (NATA); Plantronics Inc.; Public Utilities Commission of California; 
Rural Electrification Administration (REA); Rural Telephone Coalition (RTC); 
Systems Incorporated (GTE-Telenet); TDX Systems, Inc.; Tymnet, Inc.; U.S. 
Telephone and Telegraph Corporation (UST&T); United Computing Systems, 
Inc. (Intention to Reply); United States Independent Telephone Association 
(USITA); United Telephone System, Inc. (United); Western Union International, 
Inc. (WUI); and Xerox Corporation. (P13: Appendix B) 

                                                 
75 For presentation purposes, this list has been alphabetized. Also, the electronic version obtained for this 
study of this 1980 text Appendix mentions “SEE ORIGINAL TEXT FOR TABLE.” This table was not 
secured for this research project. 
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Textual Practice Dimension: Evolution of “Basic vs. Enhanced” 
Services 

This section of the chapter on the Second Computer Inquiry traces the 

metamorphosis of the seven service categories codified in 1971 into only one surviving 

concept: “enhanced services.” By 1980, the FCC had engineered several important 

semantic shifts, and the cumulative process by which these occurred is detailed here. 

In terms of its significance, the Second Computer Inquiry docket constructed an 

enduring regulatory policy that has withstood myriad advances in technology, but it also 

resulted in consequences for the durability of the common carriage principle. An 

important finding derived from analysis of the second case study is that by 1980, basic 

transmission services had transitioned, semantically speaking, from being considered 

something completely separate from data processing, to serving as the underlying 

technology for a wide variety of other communications-related services in which data 

processing technology was completely embedded.  Another is the indeterminate nature of 

the rulemaking process itself, as signaled in the following excerpt from the 1976 Notice 

that officially launched Season II of the Computer Inquiry series (emphasis added): 

The [First] Computer Inquiry was a vehicle for the identification and better 
understanding of the problems spawned76 by the confluence of computer and 
communications technologies which had taken place during the previous decade. 
While the scope of the Computer Inquiry was very broad and determinations were 
made based on the state of the art as it then existed, it was recognized that because 
of technological advancements which could not be predicted it would not be a 
final resolution of the problems presented therein. (P6:7) 

                                                 
76Figurative use of the term “spawned” in this excerpt is unusually evocative given the legalistic, technical, 
bureaucratic, economistic, and administrative tone of most of the FCC dockets. To “spawn” something 
suggests an organic, generative and reproductive process that connotes breeding, multiplying, proliferating, 
or siring something. The spawning actant in this sentence is a technical process that is accorded 
anthropomorphic powers whereby the “confluence” of various technologies could be interpreted 
metaphorically as an act of procreation. This kind of figurative language ascribes to technology some 
degree of human agency. Giving technology agency suggests some degree of alignment with technological 
determinism.  
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Innovative developments in technology alongside industry petitions and requests 

triggered FCC reconsideration of its prior ruling in the First Computer Inquiry. The 

following excerpt from the same 1976 Notice illustrates the challenges that resulted in 

having established a dichotomy between data processing and communications in that 

ruling. The FCC concluded that what it needed via a new docket proceeding was a clearer 

definition for data processing (emphasis added in bold italics): 

The consequence of establishing such a dichotomy is that any carrier offering a 
service to the public which uses a computer for purposes other than message or 
circuit switching, could have the service considered data processing and would 
need to establish a separate subsidiary. One question we have to face now is 
whether the restriction of the use of computers by a carrier to these two 
applications is in the public interest when we consider the state of current 
technology. …. One solution may be to give a more positive77 definition of data 
processing service. This would allow carriers to enhance their communications 
service accordingly but still prevent the potential abuses that concern us. (P6:12) 

References like this to the evolving nature of technology are found throughout the 

Second Computer Inquiry docket and they are accompanied by strategic shifts in 

definitional criteria that determine what is permissible use of computers by common 

carriers.  

Technology-oriented justifications for reopening the Inquiry included the 

emergence of integrated circuit technology, minicomputers and microprocessors that 

enabled distributed vs. centralized computing, and a transition from “unintelligent” 

terminals to “smart” devices. As noted earlier, formerly centralized computing functions 

had become a component of consumer devices while other aspects of computing had 

become an integral part of the communications network itself. Thus the FCC believed 

                                                 
77 To a lay reader, use of the phrase “more positive” here might be read as simply poor grammatical use of 
adjectival expressions or something more “evaluative” in nature, i.e., the implication that what the FCC had 
been engaged in thus was somewhat negative. However, as a form of legal discourse, it most likely alludes 
to “positive” in the sense of “posited” law (aka “positivist”), which is a government-made form of law, as 
opposed to a “natural” law of nature, for example. 
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that its definitions needed to be changed to accommodate the fact that central computers, 

connected to remote terminals via communications transmission facilities provided by 

regulated carriers, were no longer the norm, as the following excerpt illustrates: 

Since the release of our Final Decision, we have witnessed technological 
advances, in hardware and software, which are tending to cause a blurring of the 
distinctions between data processing and communications which we had then 
established. In particular, the dramatic advances made in large scale integrated 
circuit technology have permitted the fabrication of minicomputers, micro-
computers, and other special purpose devices, which are capable of duplicating 
many of the data-manipulative capabilities which were previously available only 
at centralized locations housing large scale general purpose computers. With this 
new technology, users are finding it cost-beneficial to remove some of the 
computing power from the centralized computer location and distribute it to the 
terminals, or, incorporate some of it into the network itself. We have witnessed 
the emergence of a new phenomenon--the distributed computer network, wherein 
the new computers and terminals are performing both data processing and 
communications control applications, both within the network and at the terminal. 
These networks are being constructed by common carriers and also by private 
entities using carrier furnished dedicated channels. (P6:8) 

Several docket episodes in particular factor heavily into the textual analysis of 

constitutive work in the Second Computer Inquiry. They are the 1976 Notice of Inquiry, 

the 1977 Supplemental Notice of Inquiry, the 1979 Tentative Decision, and the 1980 

Final Decision. The sections that follow trace the FCC’s evolving representations of 

concepts through these sequential text episodes.  

EPISODE 1: 1976 NOTICE OF INQUIRY 

The 1976 Notice proposed to eliminate almost all definitions that were codified at 

the end of the First Computer Inquiry in 1971. This is illustrated in the semantic map 

shown in Figure 33, where the left side of the map indicates definitions from 1971, and 

the right side shows only those that survived in the Second Computer Inquiry docket’s 

opening episode in 1976. In that episode, the FCC refers to data processing as the 

“pivotal” term (P6:11). Data processing was redefined as follows, where italics in the 
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1976 definition indicate words added to or replacing the original 1971 definition, which 

is also shown below for comparison purposes: 

1971 Definition: 

"Data processing" is the use of a computer for the processing of information as 
distinguished from circuit or message-switching. "Processing" involves the use of 
the computer for operations which include, inter alia, the functions of storing, 
retrieving, sorting, merging and calculating data, according to programmed 
instructions. (P5: Appendix A) 

1976 Definition: 

"Data Processing" is the use of a computer for the purpose of processing 
information wherein: (a) the semantic content, or meaning, of input data is in 
any way transformed, or (b) where the data constitute a programmed response 
to input data. (1) The term, "computer" comprehends, inter alia: general 
purpose stored program processors, general and special purpose mini-
computers and microprocessors. (2) "Processing" entails the use of a computer 
for operations upon data which include, inter alia: arithmetic and logical 
operations, storage, retrieval, and transfer. (P6: Appendix) 
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Figure 34: Semantic Map of Definitions from 1976 Notice of Inquiry  

All of the definitions codified in the First Computer Inquiry were deleted in the 1976 

Notice because a revised definition for data processing would specify what data 

processing “was” instead of what it was “not.” Several lexical, syntactic, and cohesive 

strategies were instrumental in reconstructing the definition for data processing. Another 

excerpt from the 1976 Notice illustrates the FCC’s care in wording so as to preserve the 

principle of common carriage, i.e., transmission only without changing the nature of the 

content being transmitted, while also allowing for the inclusion of additional elements 

such as “dial pulses” or “message headers” that accompany transmitted content 

[emphasis added]: 
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In contrast, the generic characteristic of the communications function is that 
the semantic content of information is not changed at the completion of a given 
process. A message entering a network is intended to arrive at its destination 
unchanged. Several computer operations, such as message and circuit switching, 
may be required to permit the message to transit the network. In this process, 
individual symbols may be processed, as in code conversion and error 
correction. Or the message may be accompanied by addressing information, 
such as dial pulses or message headers, which are used by the communications 
network for centralized message routing. The purpose of these computer 
operations is, nevertheless, the transmission of an unaltered message through a 
network and they do not constitute a data processing service. (P6:18) 

While the computer remained the semantic boundary object linking regulated and 

unregulated industry services, the FCC deleted the hybrid category it had created in the 

First Computer Inquiry, using the rationale that defining data processing “more 

positively” made the hybrid services concept no longer necessary for regulatory purposes 

(emphasis added): 

The new definition provides a demarcation between data processing services and 
communication services. By so defining data processing, we have deleted the 
"hybrid service" concept. Henceforth a service would be characterized as either 
data processing or communications. A service or offering would be considered 
data processing if it meets the data processing criterion set forth in our new 
definition. Where such criterion is met a carrier would be required to offer the 
service subject to our maximum separation policy as enunciated in Section 64.702 
of our Rules. To the extent that a service does not meet the criterion for data 
processing under our new definition then it would be considered a 
communications service or offering and subject to regulation under Title II. 
(P6:22) 

Other linguistic engineering involved elaborating the effects of “processing” information. 

This was accomplished by adding such things as “arithmetic and logical operations, 

storage, retrieval, and transfer” of data, and by expanding on what the FCC meant by the 

concept of “computer.” References to spatial notions of “remote” and “local” data 

processing that were so important to a centralized computing environment were deleted 
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in order to accommodate the new form of distributed computing.  This raised the status of 

“processing” to an operation instead of a function.  

In the First Computer Inquiry, data processing referred to the (emphasis added) 

“functions of storing, retrieving, sorting, merging and calculating data, according to 

programmed instructions” (P4:15) whereas by 1976, data processing was defined 

(emphasis added) as “operations upon data which include, inter alia: arithmetic and 

logical operations, storage, retrieval, and transfer” (P6:Appendix). Elevating granular 

operational “functions” expressed as gerunds such as storing, retrieving, merging and 

calculating to more comprehensive “operations” also advanced the notion of data 

processing to the status of a “service” that could involve one or more applications of data 

processing. This is evident in another passage from the 1976 Notice. Note how surface 

cohesive markers such as “since” help link propositions, proposals, and processes in the 

text (emphasis added):  

Since data processing applications now encompass a much broader range than 
previously, it may be useful to accept the concept that the term ‘data processing 
service’ comprehends at least three reasonably distinct subclasses, which may be 
commingled in specific applications…(P6:20) 

These applications (as shown in Figure 35) included arithmetic processing, word 

processing and process control.  

Figure 35: Semantic Map of Relationship between Basic Media Conversion and Data 
Processing Service 

 
 
 
 
 
 
 

Computer A “data processing service” Use of computers by 
carriers 
(communications 
services) 

“Basic media conversion”: 
1) network control and routing and 2) 

input/output processing 

A service with the following subclasses 
that can be commingled into various 

applications: 
1) arithmetic processing, 2) word 
processing, and 3) process control  



 175

For example, “arithmetic processing” was described in the Notice only as “general 

commercial accounting, payroll, inventory control, banking and point-of-sale processing, 

financial and econometric modeling, scientific calculations,” while “word processing” 

meant “interactive information retrieval systems, management information systems, text 

editing, translation, and typesetting.” Finally, “process control” was defined as when “a 

computer is used to monitor and control some process which is occurring continuously –

such as a nuclear-powered generating station, an electric power distribution grid, an 

automatic machine tool, or a fire detection and control system” (P6:20). 

Using nominalizations to describe these data processing applications backgrounds 

important processes. This is important because who or what initiates or controls a data 

processing activity, process, function, or service is key to determining the regulatory 

status of that actant. If a regulated communications carrier controls a process that 

involves data processing, then the service is considered a common carrier activity. In 

contrast, if a subscriber, i.e., rate-payer, initiates something that triggers data processing 

activity using common carrier facilities, in particular those that change content in some 

way, then the carrier would simply be fulfilling that service for the subscriber. Looking 

backward to the FCC’s Hush-a-Phone and Carterfone decisions, Wu (2003) characterizes 

this distinction as follows (emphasis added):  

The basic principle behind a network anti-discrimination regime is to give users 
the right to use non-harmful network attachments or applications, and give 
innovators the corresponding freedom to supply them. (p.142) 

Who or what initiates or controls a data processing activity, process, function, or service 

is key to determining the regulatory status of that actant.78 

                                                 
78 This distinction later became a critical issue in the Third Computer Inquiry during which nuanced 
distinctions between various kinds of “process control” functions were further refined by the FCC.  
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Other semantic shifts included introducing the notion of data “transfer,” and 

related to this, qualifying the meaning of “programmed instructions” as a “programmed 

response to input data.” All implied, but did not name, an actor that supposedly initiates 

data transfers or programming. Syntax throughout the docket texts offers clues to the 

FCC’s constitutive intentions. The function “process control” is a case in point. The 

following excerpt from the FCC’s 1979 Tentative Decision highlights the importance of 

sentence structure in defining communications technologies and service categories 

relating to regulatory decisions that are based upon them (emphasis added): 

a complete prohibition on the use of what may be categorized as "process control" 
would deny carriers the legitimate use of computer processing applications such 
as "polling" of communication channels and "automatic call distribution". These 
types of applications are not covered by the phrase "non-communications" in 
subsection (c) of the definition of "data processing service". Process control 
applications which constitute the rendering of a noncommunications process 
would include such applications as monitoring a nuclear-powered generating 
station, electric power distribution grids, automatic machine tools, etc. Thus, we 
distinguish between process control applications which monitor the flow, 
routing, and transmission of a subscriber's messages into and through the 
communications network, and those process control applications which are not 
dependent upon, or result from a subscriber initiated message or information. 
An example of the former case might be the provision of a security alarm 
service where a signal is generated at the subscriber's premises and then routed 
by the carrier to the nearest emergency or security center. An example of the 
latter situation might be where computer facilities within the carrier's network 
are monitoring a customer's premises and generating signals which are not 
dependent upon input from the customer. This latter case of process control 
constitutes unilateral action by the carrier independent of any message sent by a 
subscriber, and does not constitute a communications service wherein the carrier 
is offering to carry subscriber initiated messages or information. (P10:85) 

The 1976 Notice also specified for the first time what the FCC meant by regulated 

“communications” functions, which included “network control and routing” and 

“input/output processing.”  Network control and routing was defined using terms from 

the 1971 Final Decision in the First Computer Inquiry and then by expanding its meaning 
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to include “speed and code conversion, pulse format conversion, error detection and 

correction, analog to digital and digital to analog conversion, signal processing, and time 

division multiplexing” (P6:21). The concept input/output processing was defined as  

a computer capability resident in a carrier network facility for the purpose of 
making disparate computers and terminals compatible with each other. Typical 
functions are the formatting, editing, and buffering of data to make it compatible 
with the electrical characteristics of different transmission media. (P6:21) 

Like data processing service, a communications function was still defined at this point in 

the docket without reference to what or who was controlling the communication process. 

The result of these additions and qualifications is illustrated in the semantic map 

shown earlier in Figure 34 where data processing services are explicitly defined, and 

where both communications and data processing are positioned as using the computer, 

but still for mutually exclusive purposes. As stated earlier, the hybrid service category 

was no longer needed because the FCC had defined more how carriers, as opposed to data 

processing services, used the computer. For instance, carriers used computers for “basic 

media conversion” operations that did not change content in any way. Network control 

and routing introduced the notion of “ancillary network services” and “packet switching” 

that would become important later as the FCC took up the topic of networked 

communications. These nuanced distinctions made it possible for the FCC to reassert 

what carriers could and could not offer under the maximum separation policy it 

established at the end of the First Computer Inquiry when the FCC stated that “Given our 

new definition, all of these applications would be considered data processing and could 

not be offered by carriers except under the maximum separation conditions of Section 

64.702” (P6:20). 
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EPISODE 3: 1977 SUPPLEMENTAL NOTICE OF INQUIRY  

In its 1977 Supplemental Notice of Proposed Rulemaking one year later, the FCC 

again redefined “data processing” (see below) based upon the observation that its 1976 

definition referred to processing activities that related only to centralized computing, as 

opposed to processing capacity that was by this time embedded in peripheral devices that 

could be placed anywhere in the communications chain. By including the qualification 

that “all processing activities, whether performed at a central location, at the customer's 

premises, or at intermediate locations within or interconnected with a 

telecommunications network,” (P8:8) the FCC was able to linguistically engineer the 

definition for data processing such that it was no longer separate technology from, but 

embedded within, communications functions.  

Because data processing had become an integral part of the devices connected to 

communications networks as well as part of the telephone network, devices located at a 

subscriber’s location and referred to as “customer-premises equipment,” or CPE, needed 

to be part of the FCC’s definitional strategy for data processing. The 1956 Consent 

Decree precluded AT&T from offering CPE, thus a major goal of the Supplemental 

Notice included sorting out the difference between data processing and communications. 

It also was concerned with determining the extent to which CPE that did anything more 

than basic media conversion79 “should be permitted to make such offerings” (P8:16). 

As noted earlier, the FCC considered its definition for data processing pivotal to 

its desire to sort out the regulatory problems it observed due to the convergence of data 

processing and computing. To illustrate this point, what follows is a cumulative 

                                                 
79 Basic media conversion was considered “a communications common carrier activity, and the proper 
institutional arrangements, terms, conditions, and regulations under which communications common 
carriers” (P8:16). 
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comparison of the FCC’s 1971, 1976, and 1977 definitions for data processing (italicized 

type indicates changes made in each iteration):   

1971 definition for “data processing”: 

"Data processing" is the use of a computer for the processing of information as 
distinguished from circuit or message-switching. "Processing" involves the use of 
the computer for operations which include, inter alia, the functions of storing, 
retrieving, sorting, merging and calculating data, according to programmed 
instructions. (P5) 

1976 re-definition in Second Computer Inquiry Notice (changes from 1971 
version italicized): 

"Data Processing" is the use of a computer for the purpose of processing 
information wherein: (a) the semantic content, or meaning, of input data is in any 
way transformed, or (b) where the data constitute a programmed response to 
input data. (1) The term, "computer" comprehends, inter alia: general purpose 
stored program processors, general and special purpose mini-computers and 
microprocessors. (2) "Processing" entails the use of a computer for operations 
upon data which include, inter alia: arithmetic and logical operations, storage, 
retrieval, and transfer. (P6) 

1977 re-definition in Second Computer Inquiry Supplemental Notice (changes 

from 1976 version italicized and passive voice constructions are underscored): 

"Data processing" is the electronically automated processing of information 
wherein: (a) the information content, or meaning, of the input information is in 
any way transformed, or (b) where the output information constitutes a 
programmed response to input information. "Programmed," as used herein, 
constitutes the means of preordaining a response to given input or stimulus 
regardless of whether that means is achieved through the use of software, 
hardware, firmware or fundamental equipment design. The second condition (b) 
brings services such as process control and proprietary information retrieval 
within the ambit of the definition of data processing. In the process control case, a 
message or other stimulus results in a change of state in the process which is 
being controlled. In the proprietary information retrieval case, the arrival of an 
input message or stimulus - the information request - is operated upon by the 
processing device and results in an output which is the specific information 
requested. (P8:8) 
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Changes made between the 1971 and 1976 versions were described in a previous 

chapter focused on the First Computer Inquiry. Differences between the 1976 and 1977 

versions included deleting the term “computer”; replacing “data” with the term 

“information”; elaborating on the meaning of “programmed” in place of “processing”; 

embedding the subclasses of a data processing service shown in Figure E into the 

definition of data processing itself; and introducing “devices” into the constitutive 

process and allocating them actant status.80 The 1977 Supplemental Notice also shifted 

defining what had been independent processing functions or operations to defining 

instead aggregate “processing activities” that represented what were by then viewed as 

combined operations, regardless of the location where these operations were performed 

(emphasis added):  

Recognizing that these processing functions can be employed in the provision of 
either data processing or communications services, the new definition is 
structured in a manner so as to focus on processing activities. A function is a 
separable specific operation, such as storing, merging, etc., whereas an activity is 
the aggregate end result of a combination of operations, no matter where 
performed... … the specific determination to be made becomes whether the 
processing activity under consideration constitutes a data processing activity. 
(P8:14) 

Redefining data processing yet again made it necessary for the FCC to amend 

how it described the two basic media conversion activities shown in Figure 34: network 

control and routing, and input/output processing. Comparison of the 1976 and 1977 

descriptions for these concepts follows. Bold text emphasizes words associated with data 

processing. The result of these re-articulations is illustrated in the semantic map shown in 

Figure 36.  

                                                 
80 Control over content is key here. See Campbell (2002, p. 1127): “Common carriers make transmission 
service available to the public on a nondiscriminatory basis, and it is the customers, not the carrier, who 
determine the content of the transmission.” 
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1976 definitions:  

Network control and routing: “…applications include: pulse format conversion, 
error detection and correction, analog to digital and digital to analog conversion, 
signal processing and time division multiplexing. (P6:21) 

Input/output processing: “…This category comprises the uses of a computer 
capability resident in a carrier network facility for the purpose of making 
disparate computers and terminals compatible with each other. Typical 
functions are the formatting, editing and buffering of data to make it compatible 
with the electrical characteristics of different transmission media. (P6:21) 

1977 amended definitions (enhancements and/or changes shown in italics): 

Network control and routing: “…applications include: message and circuit 
switching (the categories are meant to include packet switching (and its 
variations) and time-division circuit switching. We also would consider 
permissible those processing activities utilized in the provision of ancillary 
network services such as automatic call-forwarding, abbreviated dialing, and 
special announcements), speed and code conversion, pulse format conversion, 
transmission error detection and correction, analog to digital and digital to analog 
conversion, signal processing (signal processing comprises the use of processing 
operations in applications which maintain the information content of an electrical 
signal. These include signal detection and regeneration and the adaptive 
equalization of transmission channels), and time division multiplexing. (P8:10) 

Input/output processing: …this category comprises the uses of processing 
capability resident in a carrier network facility for the purpose of making 
disparate information sources and receptors compatible with the transmission 
system and with each other. Such processing activities include those necessary for 
formatting, editing, and buffering of information to make it compatible with the 
electrical characteristics of different transmission media. (P8:10) 
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Figure 36: Semantic Map of Definitions from 1977 Supplemental Notice  

 

The network control and routing aspect of the basic media conversion operation 

was enhanced substantially. Message-switching, for example, which had previously been 

a feature of “hybrid services,” was now being qualified as a feature of network control 

and routing functions. The definition for input/output processing was also modified by 

substituting references to “computer” in one instance with the collocated “computer 

capability” and in another with the collocated “processing capability.” A second 

substitution involved replacing “disparate computers and terminals compatible with each 

other” with “disparate information sources and receptors compatible with the 

transmission system and with each other” (emphasis added). Note also the increased 

inclusion of the term “transmission” in the amended versions, clearly signaling its 

semantic alignment with the concept of common carriage. Another strategic linguistic 
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engineering move included embedding the notion of “processing” within the allowable 

activities of a communications common carrier without referring to those activities as 

“data processing” per se, and also without referring to a computer in any direct way. 

These carefully constructed definitional elaborations enabled the FCC to claim 

that network control and routing as well as input/output processing activities (as opposed 

to functions) were part and parcel to the “nature” of a communications service and thus, 

not something that changed the service (as opposed to content) in any way. As the 

following excerpt illustrates, modality forms marked the elastic status of the FCC’s 

tentative considerations at the time, leaving room for input from outside commenters as 

part of the discursive practice: 

Since these processing activities would not constitute data processing, they could 
be incorporated into a carrier's communications offering without evoking the 
constraints imposed by the maximum separation requirements. Moreover, the 
utilization of these processing activities in the course of providing either a 
communications or a data processing service would not necessarily, in or of 
itself, change the nature of that service. (P8:10) 

The results of these semantic shifts enabled transforming “data processing” from a 

process that changes data, information, messages, meaning, or content, to a capability 

that is an aspect of a communications service itself. 

EPISODE 5: 1979 TENTATIVE DECISION  

After considering comments to these revised concepts, the FCC subsequently 

issued a Tentative Decision in 1979 that introduced and formalized four additional 

concepts that again involved data processing: “computer processing, data processing, data 

processing service, and hybrid data processing service.” A map of their semantic relations 

is provided in Figure 37.  
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Figure 37: Semantic Map of Definitions from 1979 Tentative Decision 

 

A critical aspect the FCC’s rationale for introducing additional categories related 

to data processing was a need to accommodate the evolution of devices in the 

marketplace. The following excerpt illustrates another example of how the FCC 

employed the developing nature of technology as justification to further refine its 

definitions: 

the unique and dynamic nature of terminal equipment devices capable of use in 
connection with the telecommunications network compels us to adopt a regulatory 
approach different from the one we have adopted to deal with the processing 
capabilities within the carrier’s network. (P10:106)  

The inclusion of customer premises equipment (CPE) into the linguistic engineering 

process represented a major shift in regulatory policy that had previously considered the 

network and the devices connected to it as bundled into a single integrated service. This 
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attention to devices initiated the beginning of a slippery slope that contributed over time 

to the unbundling of all CPE services; that is, separating the transmission and network 

functions from any and all devices connected to the network.  

By introducing something called “enhanced non-voice service” in the Tentative 

Decision, carriers would be allowed to provide “more than basic” transmission services 

that involved data processing, but that were still considered communications, not data 

processing, services. These could be provided by a carrier through a new structure that 

the FCC created called a “resale entity” instead of a wholly separate subsidiary as it had 

mandated in its maximum separation policy in the First Computer Inquiry. Under this 

new regulatory scheme, common carriers could act as both the “underlying carrier” for 

other businesses that provided “enhanced non-voice” services while also maintaining 

their status as common carriers that provided basic media conversion services. This 

modified separation policy was possible only after specific linguistic changes were 

engineered in the definitions upon which the maximum separation policy was based. The 

following excerpt from the Tentative Decision shows how this resale policy was 

articulated in relation to these definitions: 

 Thus, equipment which performs more than a basic media conversion function 
may be offered on a tariffed basis only by a resale carrier. Otherwise it must be 
offered on a non-tariffed basis through a separate corporate subsidiary. (P10:107) 

The revised semantic map shown in Figure 37 therefore substitutes “computer 

processing” for “computer” as an enhanced boundary object. The “computer processing” 

concept was engineered by conflating two earlier definitions for data processing, the 

process by which is detailed in the following excerpts. Italicized text indicates passages 

extracted from definitions in order to construct a new concept called “computer 

processing”: 
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1976 definition for “data processing”: 

"Data Processing" is the use of a computer for the purpose of processing 
information wherein: (a) the semantic content, or meaning, of input data is in any 
way transformed, or (b) where the data constitute a programmed response to 
input data. (1) The term, "computer" comprehends, inter alia: general purpose 
stored program processors, general and special purpose mini-computers and 
microprocessors. (2) "Processing" entails the use of a computer for operations 
upon data which include, inter alia: arithmetic and logical operations, storage, 
retrieval, and transfer. (P10) 

1977 Re-definition of “data processing”: 

“Data processing" is the electronically automated processing of information 
wherein: (a) the information content, or meaning, of the input information is in 
any way transformed, or (b) where the output information constitutes a 
programmed response to input information. (P10) 

1979 New definition for “computer processing”: 

"Computer Processing" is the use of a computer for processing information where 
the output information constitutes a programmed response to input information. 
The term "computer" comprehends, inter alia: general purpose stored program 
processors, general and special purpose mini-computers and micro-processors. 
"Processing" entails the use of a computer for operations upon data which 
include, inter alia: arithmetic and logical operations, storage, retrieval, and 
transfer. (P10) 

As seen in these examples, creating the concept computer processing involved merging 

communications and data processing into a singular concept, which is why the semantic 

map in Figure 37 no longer shows a boundary between them. “Computer processing’ as a 

phrase first emerged in the 1976 Notice (P6:10) when discussing network-based 

computers such as AT&T’s Telenet service. It appeared again in the Tentative Decision, 

though not yet as a formalized definition, as a feature of the first definition proposed for 

“enhanced non-voice services” (P10:69) and also associated with applications in the 

carrier’s network (P10:70), which emphasized that the user controls the application, not 

the carrier. This emerging distinction can be interpreted as signifying that if an activity is 
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a user-initiated use of data processing, then it would be referred to as “computer 

processing;” otherwise, it would be considered “data processing.” The following excerpt 

illustrates the FCC’s strategically ambiguous reasoning on this point (emphasis added): 

it is necessary to approach the communications/data processing controversy from 
a perspective which does not merely identify the presence of a data processing 
activity but, rather, from a perspective which identifies the regulated or non-
regulated nature of the service provided by a carrier. There are many market 
applications of data processing which do not result in the provision of a data 
processing service. For these reasons we are revising the definitional structure of 
Section 64.702(a), and more clearly stating the extent to which carriers may 
engage in computer processing applications as part of a regulated 
communications offering. (P:79) 

The Tentative Decision rules shifted the “data processing service” concept as a 

regulated service “for hire” associated with “computer processing.” By specifying “for 

hire” the FCC succeeded in shifting data processing functions that had been semantically 

associated with “computer processing” from the unregulated to the regulated side of the 

semantic map in Figure 37 (emphasis added): 

1979 version: 

A "data processing service" is the offering for hire of computer processing 
capabilities for the purpose of: (a) transforming or altering for the subscriber of 
the service the information content or meaning of information provided by the 
subscriber; or (b) maintaining and managing, or providing a data information 
bank or information retrieval service whereby information may be selectively 
retrieved by or for a subscriber to the service; or (c) monitoring or controlling an 
on-going non-communications process or event. (P10:83) 

In this modified version, the FCC used a cohesive strategy called “enhancement” to 

qualify that the service was initiated “by” and/or “for” a “subscriber.” This added an 

agent to what had previously been agentless using only a passive voice construction. In 

so doing, the FCC linguistically engineered data processing out of the unregulated and 

into the regulated side of the semantic map shown in Figure 36. This incremental 
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rearticulation of definitions using different arrangements of transitivity achieved the 

effect of completely embedding data processing activities within common carrier 

communications functions.81 

Another linguistic engineering strategy involved reinserting a previously deleted 

term, “hybrid data processing service,” back into the proposed rule. Reintroducing this 

concept enabled the FCC to maintain a carefully engineered linkage between 

communications and data processing that allowed the following policy argument to be 

made (emphasis added): 

a distinction is made between the use of "data processing" and the provision of a 
"data processing service", making it clear that data processing may be 
performed as part of a regulated communications service without necessarily 
resulting in the offering of a data processing service. The concept of "mutually 
exclusive" categories as proposed in the Notice is not retained. Instead, a primary 
purpose standard is incorporated which allows for ad hoc determinations in 
considering the regulated or non-regulated nature of a carriers offering. The 
"hybrid data processing" classification is retained, which continues to 
recognize the legitimate use of communication facilities by unregulated entities 
in the provision of data processing services. The foregoing is a more flexible 
approach which does not result in a rigid definitional structure and, we believe, 
provides the needed basis for determining those computer processing applications 
which may be offered as part of a common carrier service. (P10:81) 

In this second iteration, the FCC reframed the concept slightly such that the concept 

would be defined by association with a “data processing service” that the FCC had 

constructed as something that common carriers could offer for hire.  This was 

accomplished by combining certain elements from the FCC’s 1971 definition for “hybrid 

data processing service” with other elements from its First Computer Inquiry definition 

                                                 
81 This semantic shift essentially accomplishes embedding the notion of computing within the regulatory 
definition for what are historically speaking, common carrier-provided types of electronic communications 
services. The logical result is to eventually determine permissible changes to content in the transmission 
stream. 
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for “remote access data processing service” as shown in the excerpts below (extracted 

portions shown in italics): 

1971 Definitions for “Hybrid Data Processing Service” and “Remote Access Data 

Processing Service” 

Hybrid Data Processing Service is a hybrid service offering wherein the message-
switching capability is incidental to the data processing function or purpose. (P5) 

"Remote Access Data Processing Service" is an offering of data processing 
wherein communications facilities, linking a central computer to remote customer 
terminals, provide a vehicle for the transmission of data between such computer 
and customer terminals. (P5) 

1979 Redefinition of Hybrid Data Processing Service using extracts from the 

definitions above (extracted and replaced text shown in italics):  

"Hybrid Data Processing Service" is an offering of a data processing service 
utilizing common carrier communications facilities for the transmission of data 
between the remote computers and customer terminals. (P10) 

In its revised version of “hybrid data processing service,” the notion of message-

switching as being incidental to the data processing function or purpose was replaced by 

the new concept of “a data processing service,” which was discussed in greater detail 

earlier in this chapter.  

The Tentative Decision also introduced three new categories of service as part of 

“communications common carrier services” in an attempt to differentiate traditional 

common carrier services from the vast array of enhanced services that was emerging in 

the marketplace and apparently causing regulatory confusion. The following passage 

from the Tentative Decision illustrates the FCC’s reasoning (emphasis added): 

Upon review of the comments filed in this proceeding, we have concluded that 
the definitional structure as proposed in the Notices is an inadequate means of 
accomplishing our stated objectives. Moreover, it has become increasingly 
apparent that any solution to the regulatory concerns raised by the merging of 
communications and data processing applications, short of a stop-gap measure, 
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must address the structure under which competitive services are provided. A 
structure has been set forth under which various communications common carrier 
services must be provided. In this regard we distinguish between three categories 
of services --"voice", "basic non-voice", and "enhanced non-voice" services. We 
conclude that "voice" and "basic non-voice" services are divorced from the 
communications/data processing controversy. We require that "enhanced non-
voice" services be provided on a resale basis. Thus in an interstate "enhanced non-
voice" service, all common carrier transmission facilities are acquired pursuant to 
tariff. (P10:61) 

By delimiting carrier services to these three categories, the concept of “transmission” 

became the qualifying element distinguishing basic (voice and non-voice) services from 

enhanced services (emphasis added): 

(c) For the purpose of this subpart carrier services are divided into three 
categories --"voice", "basic non-voice", and "enhanced non-voice" services. 

(1) A "voice" service is the electronic transmission of the human voice such that 
one human being can orally converse with another human being. 

(2) A "basic non-voice" service is the transmission of subscriber inputted 
information or data where the carrier: a) electronically converts originating 
messages to signals which are compatible with a transmission medium, b) routes 
these signals through the network to the appropriate destination, c) maintains 
signal integrity in the presence of noise and other impairments to transmission, d) 
corrects transmission errors, and e) converts the electrical signals to usable form 
at the destination. 

(3) An "enhanced non-voice" service is any non-voice service which is more 
than a "basic non-voice" service where computer processing applications are 
used to act on the form, content, code, protocol, etc., of the inputted 
information.”(P10:Appendix B) 

The semantic map in Figure 36 shows how these incremental revisions in “data 

processing” enabled shifting a concept from the unregulated to the regulated, or common 

carrier, side of the semantic map. 
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EPISODE 6: 1980 FINAL DECISION  

The end of the constitutive process in the Second Computer Inquiry was signaled 

in 1980 when the FCC issued its Final Decision, which justified replacing all of the 

definitions just discussed with only one definition for “enhanced service”:82 

1980 Definition for “enhanced service”: 

the term "enhanced service" shall refer to services, offered over common carrier 
transmission facilities used in interstate communications, which employ computer 
processing applications that act on the format, content, code, protocol or similar 
aspects of the subscriber's transmitted information; provide the subscriber 
additional, different, or restructured information; or involve subscriber interaction 
with stored information. Enhanced services are not regulated under Title II of the 
Act. (P10:Appendix). 

The regulatory effect of this constitutive change is illustrated in the revised semantic map 

provided in Figure 38. 

                                                 
82 This definition is still in effect in 2008. 
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Figure 38: Semantic Map of Definitions from Computer II Final Decision in 1980 

 

The enhanced service concept was linguistically engineered by extracting various 

portions of definitions codified in the following 1979 Tentative Decision (extracted text 

shown in italics): 

(1) "Computer Processing" is the use of a computer for processing information 
where the output information constitutes a programmed response to input 
information. The term "computer" comprehends, inter alia: general purpose 
stored program processors, general and special purpose mini-computers and 
micro-processors. "Processing" entails the use of a computer for operations upon 
data which include, inter alia: arithmetic and logical operations, storage, retrieval, 
and transfer. 

(2) "Data processing" is the processing of input information for the purpose of 
providing additional, different or restructured information.  
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(3) An "enhanced non-voice" service is any non-voice service which is more than 
a "basic non-voice" service where computer processing applications are used to 
act on the form, content, code, protocol, etc., of the inputted information. 

(4) "Hybrid Data Processing Service" is an offering of a data processing service 
utilizing common carrier communications facilities for the transmission of data 
between the remote computers and customer terminals. (P10) 

Settling upon one definition that would include anything and everything that was 

not a basic transmission service had certain regulatory advantages. Under this scheme, 

basic services could be treated as “pure transmission” as described in the following 

passage from the Final Decision; in addition, code and protocol conversion could be 

categorized as “enhanced services” (emphasis added): 

In offering a basic transmission service, therefore, a carrier essentially offers a 
pure transmission capability over a communications path that is virtually 
transparent in terms of its interaction with customer supplied information. It is 
clear that in defining a basic service in this manner, we are in no way restricting a 
carrier's ability to take advantage of advancements in technology in designing its 
telecommunication network. Consistent with our Tentative Decision, a carrier 
maintains its flexibility to structure its communications network such that the 
network efficiently functions as the basic building block upon which it (in the 
form of a separate subsidiary in some cases) as well as other service vendors can 
add computer facilities to perform myriad combinations and permutations of 
information processing, data processing, process control, and other enhanced 
services…Under this scenario, the regulatory demarcation between basic and 
enhanced services becomes relatively clear-cut. An enhanced service is any 
offering over the telecommunications network which is more than a basic 
transmission service. In an enhanced service, for example, computer processing 
applications are used to act on the content, code, protocol, and other aspects of the 
subscriber’s information. (P11:96-97) 

This definition had specific advantages from a regulatory perspective given the 

rapidity of technological change in the industries over which the FCC has jurisdiction. In 

particular, it narrowed the scope of the definitional task: the FCC need define that which 

it intends to regulate. The following excerpt from the Final Decision exemplifies this 

sentiment (emphasis added): 
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From the perspective of the regulator, a major benefit in not classifying services 
within the enhanced category is that the scope of Commission regulation is 
focused on those services which are clearly within the contemplation of the 
Communications Act and which serve as the foundation for all enhanced 
services. Moreover, the extent of our regulatory authority is not automatically 
expanded with advances in technology and the types of enhanced services that 
can be offered. Semantic distinctions are avoided as to whether a given service is 
data processing, information processing, process control, communications 
processing, or some other category. As such, the potential for the development of 
an inconsistent regulatory scheme to accommodate these services is eliminated; 
all enhanced services are accorded the same regulatory treatment. To the extent 
uncertainty creates a regulatory barrier to entry, that barrier is also removed. With 
the nonregulation of all enhanced services, FCC regulations will not directly or 
indirectly inhibit the offering of these services, nor will our administrative 
processes be interjected between technology and its marketplace applications. 
This structure enables us to direct our attention to the regulation of basic services 
and to assuring nondiscriminatory access to common carrier telecommunications 
facilities by all providers of enhanced services. (P11:116) 

Summary and Discussion 

This chapter has presented some of the context surrounding the Second Computer 

Inquiry, and described in general terms the process of docket production and 

consumption. As noted in the previous chapter, the primary focus of this study is the 

textual practice dimension of each case study as this is where the constitutive aspects of 

FCC rulemaking are most visible.  

Findings from close readings of primary documents in the Second Computer 

Inquiry suggest that regulatory distinctions about technological artifacts are crafted 

through an iterative process of linguistic engineering that involve lexical, syntactic, and 

cohesive strategies. Passages from docket texts illustrate the elasticity of regulatory 

concepts and the incremental semantic shifts that shape and reshape definitions such that 

industry understands whether they are offering regulated or unregulated services and 

therefore the extent of their obligations under Title II of the U.S.C.  
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The FCC succeeded in relaxing the maximum separation policy it established at 

the end of the First Computer Inquiry by incrementally reengineering definitions 

promulgated from that Inquiry. This made possible what the dissertation refers to as a 

modified separation policy by the end of the Second Inquiry. Among other things, this 

policy enabled AT&T to enter the data communications industry using a separate 

subsidiary, allowed competing telephone companies to blend their existing services with 

data communications in new ways, and it completely deregulated the market in 

telecommunications terminal equipment.  The following excerpt illustrates the FCC’s 

perception of the advantage of this modified approach to the maximum separation policy 

it succeeded in relaxing through its Second Computer Inquiry rulings: 

The objectives of the maximum separation policy are still valid today. Carriers 
should not be permitted to burden their regulated communication services with 
costs properly allocable to their unregulated ventures to the detriment of users of 
communications common carriage facilities; nor should carriers be able to impose 
on the users of common carrier services the risks of loss that attend ventures in 
competitive areas, or sacrifice quality or efficiency in their regulated services. 
However, the specific rules which implement these objectives were formulated 
based on the market applications of computer technology prevalent at that time. 
With the advent of distributed processing the present rules may well inhibit the 
flexibility and availability of services designed to meet the unique 
communications needs of particular users or a class of users. This situation can 
be remedied by addressing in a different manner the concerns which gave rise 
to the need for a complete separation between a carrier's regulated and 
unregulated activities. (P10:125) 

From this excerpt it is clear that the objectives ostensibly guiding policy are expressed as 

relieving “burdens” associated with costs, efficiency, or quality; nothing in this statement 

refers to the underlying purpose of common carriage as facilitating the nondiscriminatory 

flow of speech through electronic communications networks. In this context, it is 

important to note the FCC’s refinement of “basic” regulated services as restricted to “the 

common carrier offering of transmission capacity for the movement of information” 
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(P11:93). The challenge for regulators of common carriers necessarily becomes 

determining the meaning of transmission such that it does not to alter information during 

the course of its transmission. As already argued from evidence provided in this chapter, 

there is no fixed definition for any of these regulatory concepts; hence, strategic 

ambiguity becomes an advantage for the regulator. This ambiguity allows for multiple 

interpretations that provide a certain degree of regulatory flexibility. This porosity also 

gives stakeholders ample room to cultivate discursive interventions as part of the 

rulemaking process. 

Another important facet of the Second Inquiry was the FCC’s decision to allow 

carriers to determine how they would choose to be regulated (emphasis added): 

The Communications Act provides ample flexibility to enable the Commission to 
establish public interest parameters under which carriers may offer customer-
premises equipment which perform more than a basic media conversion function. 
The Commission was given "expansive powers" to tailor regulation as appropriate 
to fit the needs of the highly complex and rapidly changing communications 
industry. …To this end we have established a structure which leaves carriers the 
choice of providing customer-premises equipment under either a tariff or non-
tariff basis. (P10:121) 

With the help of the lexical, grammatical, and cohesive devices identified earlier, the 

FCC enabled the gradual morphing of technical definitions to achieve a policy goal to 

reduce the market power of the dominant carrier in the telephone marketplace. The 

results, however, are among the types of consequences that Bowker and Star (2002) 

caution about in their review of a wide variety of cultural, medical, racial, and 

socioeconomic classification systems produced by anthropologists, economists, 

historians, sociologists, information scientists, philosophers, and statisticians:  

classifications and standards occupy a peculiar place in studies of social 
order….yet few see them as artifacts embodying moral and aesthetic choices that 
in turn craft people’s identities, aspirations, and dignity (pp. 3–4).  
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They add that none of these disciplines, “[d]espite the contentiousness of some 

categories…has systematically addressed the pragmatics of the invisible standards in the 

modern built world, especially the modern information technology world” (p. 5). The 

following additional insight from Bowker and Star can also be applied to findings in this 

research:  

large-scale classification systems are often invisible, erased by their naturalization 
into the routines of life. Conflict and multiplicity are often buried beneath layers 
of obscure representation (p. 47).  

These scholars’ reflections on how systems of classification work as forms of information 

infrastructure provide a lens through which to explore the various taxonomic 

interventions made about different technologies during the Second Computer Inquiry. For 

example, Bowker and Star (2002) assert that “[s]tandards and classifications, however 

dry and formal on the surfaces, are suffused with traces of political and social work” 

(p.49).  Thus, they recommend paying critical attention to taxonomic work “that allows 

for hybrids to be manufactured” (p. 48).  

Prior to the breakup of AT&T, for instance, it was considered only natural that a 

monopoly telephone provider existed in order to maintain the “technical integrity” of a 

large-scale technical infrastructure. Changes in technology, however, provided the 

necessary trigger for regulators to justify changing the way these technologies were 

classified. The Verizon/NARAL incident discussed in the introductory chapter illustrates 

potentially unintended consequences to such a classification and reclassification agenda.  

Several characteristics of infrastructure that were noted earlier in the literature review can 

also be found in communications infrastructure, where the Second Computer Inquiry 

succeeded in redefining, or reclassifying, common carriage as the basic underlying 

services upon which all other “enhanced” services depend: its tendency to become visible 
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only when it breaks down, its inclination to be built incrementally, and its embeddedness 

within other “structures, social arrangements, and technologies” (Bowker and Star, 2002; 

p. 37). Bowker and Star remind us that 

tyrannies of various sorts flourish. Some are the tyrannies of inertia – red tape – 
rather than explicit public policies. Others are the quiet victories of infrastructure 
builders inscribing their politics into the systems. Still others are almost accidental 
– systems that become so complex that no one person and no organization can 
predict or administer policy (p. 50). 

Based upon evidence provided in this chapter, the regulatory episodes in the Second 

Computer Inquiry might be considered a series of “quiet victories of infrastructure” 

where regulators “inscrib[ed] their politics into the systems” (p. 50).  
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CHAPTER 6: THIRD COMPUTER INQUIRY DOCKET, 1985–1989 

[D]iscourse as a political practice is not only a site of power struggle, but also a 
stake in power struggle: discursive practice draws upon conventions which 
naturalize particular power relations and ideologies, and these conventions 
themselves, and the ways in which they are articulated, are a focus of struggle. 
(Fairclough, 1992; p. 67) 

This final empirical chapter presents findings from the third case study: FCC 

Docket 85-229. Like its prequel, it begins with background on the context leading up to 

the proceeding. This is followed by a description of the docket production process and 

findings from the textual practice dimension of analysis. The chapter ends with a brief 

summary discussion of findings. 

Context: Breakup of AT&T 

The Notice of Inquiry and Proposed Rulemaking in 1985 that initiated the Third 

Computer Inquiry identifies several reasons for reopening the Computer Inquiries. These 

included certain technological changes such as the breakup of AT&T and the Modified 

Final Judgment (MFJ). Another was the fact that AT&T and its Bell Operating 

Companies (BOCs) were developing services that improved the quality of 

communications, but because of Computer II structural separation requirements, 

supposedly could not offer them economically or efficiently. In addition, the definition 

for enhanced services that resulted from the Second Computer Inquiry had apparently led 

to unclear applications in the marketplace. Finally, the time span of this third season of 

Inquiry episodes corresponded with the second term of the Reagan administration when 

“Reaganomics” was the dominant regulatory doctrine.  

Horwitz (1989) documents several eras of regulatory culture: the Progressive Era 

(1900–1916), the New Deal (1930–1938), and the Great Society (1965–1977). He 
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remarks that despite the fact that the FCC was established as a New Deal agency, “it 

reflected a profoundly conservative intent….Telecommunications was to be universal and 

nondiscriminatory; the electromagnetic spectrum was deemed a public resource, and 

broadcast service in theory was to be distributed equitably to all areas of the nation” (p. 

91). Obligations to the “public interest” were embedded within a variety of regulatory 

procedures and rules targeting structural or behavioral industry issues. Horwitz chronicles 

how the “the overall political environment around regulation—from democratic, 

participatory activism to corporate counterattack to ‘regulatory reform’ – played an 

important role in the ultimate deregulation of telecommunications…” (p. 221). However, 

he also asserts that telecommunications deregulation was different from what he calls 

other “price-and-entry” types of industries, such as trucking, railroads, banking, and 

airlines, in four ways. First, technological change played a more important role in 

telecommunications policy. Second, the process of deregulation in telecommunications 

occurred at the agency, not the congressional level. Third, the courts played a more 

important role because of antitrust issues, and fourth, issues of free speech were present 

in telecommunications regulation. 

Horwitz considers the prequel to the Third Computer Inquiry a “crowning piece 

of anti-protectionist FCC policy” (1989; p. 238). AT&T’s attempt to craft and push 

legislation called the Consumer Communications Reform Act of 1976 (the Bell Bill) was 

the result of finding the FCC less than open to its protectionist agenda. The Bill 

ultimately failed due to a combination of factors not the least of which was the broad 

spectrum of organizations taking positions against AT&T.  However, Horwitz also notes 

that the Reagan administration that inherited the 1974 antitrust lawsuit mentioned in the 

previous chapter “did not want divestiture….[F]or Reagan’s people, the suit against 

AT&T constituted another grievous instance of big government riding roughshod over 



 201

business ” (p. 239). Thus the administration created an interagency working group on 

telecommunications linked to issues of national defense as one way to argue for dismissal 

of the Department of Justice’s antitrust agenda. Horwitz does not include the events of 

the Third Inquiry but his description of the deregulatory climate of the time provides an 

important setting for the final season of the Inquiries.  

Commissioners overseeing the Third Inquiry provided a certain degree of 

continuity between the Second and Third proceedings. All were the same as those 

overseeing the Second Inquiry, with one exception: Patricia Dennis, a Democrat of 

Hispanic origin from New Mexico appointed by President Reagan and the sixth female 

commissioner appointed to the FCC. A lawyer, Dennis came to the commission with very 

little experience in the communications field, but later worked for two 

telecommunications companies after leaving the FCC: Sprint and SBC. She was also 

active in other areas of public service, serving as assistant secretary of state for Human 

Rights and Humanitarian Affairs. Flannery et al. (1995) describe her appointment as 

having broken a voting impasse at the FCC at the time. Figure 38 illustrates the FCC 

commissioners who presided over the Third Computer Inquiry. 
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Figure 39: FCC Commissioners During Third Computer Inquiry 

 

Generally speaking, the Third Computer Inquiry liberalized the “modified” separation 

policy instituted during the Second Inquiry by making it no longer necessary for a phone 

company to establish a separate subsidiary in order to provide data communications 

services. The First Computer Inquiry established a maximum separation policy between 

telephony and data communications industries. The Second Computer Inquiry liberalized 

that policy into a modified separation arrangement by allowing a separate subsidiary of a 

telephone company to provide data communications services. The Third Inquiry relaxed 

that requirement even further by adopting a nonstructural method of separating basic 

telephone service (i.e., pure transmission; conduit) and data communications services 

using accounting procedures instead of a separate subsidiary structure. The FCC 

proceeded in two phases toward this end in order to ease this transition by requiring 

certain kinds of interconnection obligations by telephone companies in exchange for 
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permission to enter the data communications industry without a separate subsidiary. The 

first phase required telephone companies to give competing companies access to their 

networks through “Comparably Efficient Interconnection (CEI),” and the second phase 

required them to provide competitors with “Open Network Architecture (ONA).”  These 

two phases were accomplished over eight episodes. The most important for the purpose 

of this study are the first, second, third, and fifth. Figure 39 shows the timeline for the 

Third Inquiry, and Figure 40 the length of each text episode. 

Discursive Practice Dimension: Episodes 1–5 

The first episode of the Third Computer Inquiry was the Notice of Proposed 

Rulemaking issued in 1985. A year later, the FCC issued two additional documents: its 

Phase I Order and a Supplemental Notice of Proposed Rulemaking. In 1987, it issued two 

more decisions: its Phase I Reconsideration Order and a Phase II Order. The docket 

ended with two additional decisions, one in 1988 and another in 1989. 
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Figure 40: Timeline for Third Computer Inquiry 

 

Figure 41: Length of Data Sources in Third Computer Inquiry (Docket 85-229) 

Docket Document 
# 

Approx. Page Length # Numbered 
Paragraphs 

16 43 165 
17 103 356 
18 26 83 
19 58 192 
20 79 257 
21 23 85 
22 41 147 

85-229 

23 12 27 
Total 156 385 1312 

The following passage from the beginning of the first episode captures the essence of the 

FCC’s sentiments as it reflected on its Computer II definition of “enhanced service” 

(emphasis added): 
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The rule provides that, "Enhanced services are not regulated under Title II of the 
Act." Yet, the structure is essentially a resale one, and under the rule involves the 
use of underlying services that are "offered over common carrier transmission 
facilities used in inter-state communications," implying that underlying facilities 
are obtained subject to common carrier regulation. A continuing ambiguity has 
related to what are the underlying facilities and services in this context, since 
many enhanced services involve a mélange of options that do and do not invoke 
the "enhanced services" definition. (P16:11) 

The following three areas of innovation that related to the notion of “underlying services” 

were placed under further consideration: protocol conversion elements, new voice storage 

services such as Custom Calling, and new routing and call setup features as part of basic 

switched services, which supposedly did not involve manipulation of stored information 

but nevertheless were considered as “enhanced.” AT&T and the BOCs were participating 

in the first area, protocol conversion, only through ad hoc waivers granted by the FCC. 

Figure 41 provides a snapshot of the first page of the Third Inquiry docket.  
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Figure 42: Snapshot of first page of Docket 85-229 

 

Even though the FCC had defined enhanced services in the Second Computer 

Inquiry, apparently it had not adequately differentiated between “those service vendors 

and offerings, that, as a matter of broad policy, should be the subject of regulation and 

those that should not” (P16:31). As a result, the underscored segment of that definition as 

shown in Figure 42 became the sole definitional focus of the Third Inquiry. 



 207

Figure 43: Definition of “Enhanced Service” from 1980 Final Decision  

 

Central to the FCC’s return to the enhanced services definition that it had codified in 

1980 were technical issues involved in processes such as protocol conversion, voice 

storage and forwarding, and advanced switching techniques. The following excerpt from 

the 1985 Notice highlights the increasingly technical nature of decision-making related to 

telecommunications infrastructure. Intertextual references to myriad other docket 

proceedings83 and court cases84 are woven into the Computer III proceedings, which took 

place in the context of the evolution of what would become the Internet: 

Most significantly, this issue has arisen in the context of provision of packet-
switched services that ordinarily use the X.25 interface. A data transmission using 
X.25 at each end does not invoke the "enhanced services" definition. A data 

                                                 
83 Ex., CC Docket 78-72; CC Docket 79-105; CC Docket 79-252; CC Docket 80-176; CC Docket 81-216; 
CC Docket 81-893; CC Docket 83-115; CC Docket 83-1230; CC Docket 84-800; CC Docket 85-26; CC 
Docket 85-107; CC Docket 85-166; CC Docket 85-203; CC Docket 85-348; CC Docket 86-1; CC Docket 
86-79; CC Docket 86-111; CC Docket 86-181; CC Docket 86-421; CC Docket 86-494; CC Docket 87-215. 
84 Ex., MCI Telecomm'ns Corp. v. FCC, 765 F.2d 1186, (D.C. Cir. 1985); North American 
Telecommunications Association v. FCC, 772 F. 2d 1282 (7th Cir. 1985). 
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transmission on the same network using an asynchronous interface at one end and 
the X.25 interface at the other end does. Is the entire packet-switched service to be 
treated as "enhanced," with the private lines that ordinarily are used to configure 
such networks to be thought of as the underlying common carrier services? Is 
only the option of protocol-converted end-to-end transmission (asynchronous-to-
X. 25) to be treated as "enhanced"? Or, is the protocol conversion function 
(asynchronous-to-X.25) alone to be treated as "enhanced. (P16:11) 

Justification for reexamining Computer II definitions was also rooted in confusion about 

the regulatory status of a company and its services that hinged on highly technical 

questions in which, for example, “a change in code…is not a change in information,” as 

the following excerpt illustrates [emphasis added]:  

If the originator seeks to send forward the letter “A,” and the letter “A” ultimately 
arrives at the destination, the information that the users intend to communicate is 
the same at both ends, even if the letter “A” is coded in one binary bit pattern at 
the source end and another at the destination end. All that has changed in such a 
transmission are the details of the signal representing the character. (P16:13) 

The FCC asserted that the only transformations taking place with regard to 

communications transmissions were processes that improved their efficiency due to a 

change in “a primitive protocol” (P16:14). Deregulators argued that structural separation 

was impairing the ability of AT&T and the BOCs to provide these improvements 

efficiently and cost effectively.  

With these technological, economic, and political circumstances as background, 

the FCC issued its 1985 Notice with a revisionist perspective on the definitions it had 

engineered in the previous two Inquiries. It did this by proposing early in the first episode 

of the new docket that [emphasis added] 

…a more realistic line be drawn between those offerings that will continue to be 
treated under traditional regulatory approaches and those that are to be freed from 
them, without relying too heavily on artificial definitional approaches that 
technological advances may make unworkable. (P16:20) 
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A semantic shift proposed regulating not based on definitions that rested on technical 

attributes, but more on what the FCC called “underlying economic and policy concepts” 

(P16:25). This new regulatory framework sought to “guard against the use of monopoly 

power in basic communications services to monopolize competitive services” and 

emphasized that the definitions should “not depend on the type of functional definitions 

that [had] been employed in Computer II” (P16:29). The “definitional demarcation” 

(P16:27) used in the First and Second Inquiries was deemed incompatible with newer 

developments in communications technologies. The proposed regulatory shift would for 

the first time 

use market power as the distinguishing characteristics for treatment of some or all 
products, and to use regulatory tools to prevent the abuse of market power in 
monopoly products, and to prevent the leveraging of legitimate market power in 
monopoly products into a position of market power in potentially competitive 
products. (P16:26) 

A second new direction “would be to rely on accounting controls to identify the costs of 

separate categories of products rather than separate subsidiaries” (P16:26). 

Retrospectively, this seems sensible given evidence from the previous two Inquiries 

about the elastic nature of definitional criteria leading to inconsistent and often 

contradictory outcomes in the marketplace. Structural separation would be replaced with 

what the FCC advanced as “nonstructural safeguards.” 

The chapter sections that follow describe the linguistic engineering that was 

necessary in order to institute this nonstructural safeguard policy, and which further 

narrowed the definition of basic services. The docket episodes in the Third Computer 

Inquiry contain some of the most important antecedent details for understanding the 

legacy of the Inquiries for contemporary policy regarding wireless and other advanced 
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communications technologies. Figure 44 provides an annotated summary of each of these 

texts.
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Figure 44: Third Computer Inquiry Texts (Docket 85-229) 

 
Third Computer Inquiry (FCC Docket 85-229) Source Documents 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted 
by 
Commissioners 

Title Summary 

FCC 
85-
39785 

8/16/85 7/25/85 Notice of Proposed 
Rulemaking 

In a new post-divestiture environment, The FCC 
begins a comprehensive reexamination of its 
regulatory rules and policies primarily around the 
“enhanced services” category and the ambiguity and 
confusion in the industry that apparently surrounds 
it. What emerges in this document is discussion are 
new frameworks and approaches to definitional 
distinctions and categories, for example, accounting 
approaches instead of structural separation (see 
paragraph 63) and a shift is made away from 
activity-oriented definitions (e.g., communication, 
ancillary communications, or non-communications) 
to other methods of distinguishing between and 
among categories of services. The issue of “packet 
switching” emerges in this NPRM as do questions 
about “network” services. 
Length: 165 paragraphs 
Deadline for comments: 10/30/85 
Deadline for reply comments: 11/29/85 

                                                 
85 Other citation form not available.  
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Third Computer Inquiry (FCC Docket 85-229) Source Documents 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted 
by 
Commissioners 

Title Summary 

104 
FCC 2d 
958 

6/16/86 5/15/86 Report and Order 
(AKA “Phase I 
Order”) 

The FCC further liberalizes the telecommunications 
market with this order. It rejects a regulatory 
framework based upon economic analysis of 
markets and opts instead to maintain the basic and 
enhanced categories inherited from the Second 
Computer Inquiry, which upholds the unregulated 
status of enhanced services for domestic as well as 
international services. The Order removes structural 
separation requirements for AT&T and the BOCs by 
establishing nonstructural safeguards to ensure 
competition that include Comparably Efficient 
Interconnection (CEI) requirements on an interim 
basis and a general plan for implementing Open 
Network Architecture. The order also includes 
safeguards that require common carrier disclosure 
of network information and accounting practices. 
Length: 356 paragraphs plus Appendix showing 
who filed comments, reply comments, and informal 
comments. 
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Third Computer Inquiry (FCC Docket 85-229) Source Documents 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted 
by 
Commissioners 

Title Summary 

FCC 
86-
25386 

6/16/86 5/15/86 Supplemental Notice 
of Proposed 
Rulemaking 

This document summarizes docket activity thus far 
and includes a new discussion about how to address 
“protocol processing” services. It contains reference 
to other FCC documents called the Protocol Notice 
and Protocols Order. It also contains considerable 
discussion about the nature of protocol processing 
as distinguished from protocol conversion. It 
proposes and discusses three alternative definitions 
for “enhanced service” as codified in Computer II. 
Length: 83 paragraphs plus Appendices A, B, and C 
that contain amended rule language for 3 variations 
on the definition for “enhanced service.” Comments 
are due 8/8/86 and replies due by 9/8/86. 

2 FCC 
Rcd 
3035 

5/22/87 3/26/87 Memorandum 
Opinion and Order on 
Reconsideration 
(aka “Phase I 
Reconsideration 
Order”) 

This document reaffirms decisions made in the 
Phase I Order and clarifies the CEI/ONA 
safeguards. It also summarizes the comments and 
replies provided buy outside parties to the Phase I 
Order and then provides FCC discussion of them. 
The FCC received 9 petitions asking for 
reconsideration or further clarification of items in 
the Phase I Order. This Phase II Order is organized 
into 6 main sections and related subsections. The I) 

                                                 
86 Other citation format not available. 
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Third Computer Inquiry (FCC Docket 85-229) Source Documents 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted 
by 
Commissioners 

Title Summary 

Introduction and II) Background sections 
summarize activities to date leading up to this 
episode of the Inquiries. They are followed by three 
additional sections organized by issue area where 
comments and replies from outside parties are 
summarized and then discussed: III) Removal of 
Structural Separation for the Enhanced Service 
Operations of AT&T and the BOCs, IV) 
Comparably Efficient Interconnection and Open 
Network Architecture, and V) Preemption issues. It 
ends with section VI) Ordering Clauses, one of 
which denies Petitions for Reconsideration. 
Contains 192 paragraphs and an Appendix listing 
the parties that filed petitions for reconsideration of 
the Phase I Order, Parties that filed oppositions to 
the Order, and parties that filed replies to the Order. 

2 FCC 
Rcd 
3072 

5/22/87 3/26/87 Report and Order 
(aka “Phase II 
Order”) 

This Order reinforces the FCC’s decision to define 
protocol processing as an enhanced service and 
rules that it has adopted  a slightly modified version 
of Alternative C as the official definition for 
enhanced service (three alternatives had been 
proposed in separate Appendices of the 
Supplemental Notice (see above). The document 
contains 8 primary sections: I) Introduction, II) 



 215

 
Third Computer Inquiry (FCC Docket 85-229) Source Documents 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted 
by 
Commissioners 

Title Summary 

Treatment of Protocol Processing, III) Nonstructural 
Safeguards for the Enhanced Services Operations of 
AT&T and the BOCs, IV) Applications of 
Computer III to Provision of Enhanced Services by 
Independent Telephone Companies, V) Regulation 
of Network Channel Terminal Equipment and 
Multiplexing, VI) International Applicability of 
Computer III, VII) Regulatory Flexibility Act, VIII) 
Ordering Clauses. Most of the document 
summarizes the nature of outside comments on all 
the topics listed above and the FCC’s reflections on 
those comments. The document contains 257 
paragraphs and Appendix A that lists the 60 parties 
who submitted comments and the 39 parties who 
submitted reply comments in response to the 
Supplemental Notice that was release in June 1986. 

3 FCC 
Rcd 
1135 

2/18/88 1/14/88 Memorandum 
Opinion and Order on 
Further 
Reconsideration (aka 
“Phase I Further 
Reconsideration”) 

This document denies outstanding petitions for 
reconsideration and clarifies some parts of the Phase 
I Reconsideration Order. It contains several major 
sections: I) Introduction, II) Background, III) 
Reconsideration Issues, IV) Ordering Clauses, 
which deny three petitions for reconsideration from 
Ameritech, Coalition of Open Network Architecture 
Parties, and Southwestern Bell Telephone 
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Third Computer Inquiry (FCC Docket 85-229) Source Documents 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted 
by 
Commissioners 

Title Summary 

Company. It contains 85 paragraphs and includes an 
Appendix A that lists 1) the 3 parties just named 
that filed petitions for reconsideration, 2) parties 
that filed responses, and 3) parties that filed replies. 
Each party’s comments are presented and discussed 
in section III on Reconsideration Issues. 

3 FCC 
Rcd 
1150 

2/18/88 1/14/88 Memorandum 
Opinion and Order on 
Reconsideration (aka 
“Phase II 
Reconsideration”) 

This document reviews and responds to the 
substance of 9 petitions that were filed seeking 
reconsideration of decisions in the Phase II Order 
(see above). Sections include I) Introduction, II) 
Summary, III) Treatment of Protocol Processing, 
IV) Nonstructural Safeguards for the Enhanced 
Service Operations of AT&T and the BOCs, V) The 
Multiplexer Exception, and VI) Ordering Clauses, 
which dismiss two motions and deny, with some 
exceptions, petitions for reconsideration and 
clarification. It contains 147 paragraphs and an 
Appendix listing parties that filed petitions and 
parties that filed responses. The FCC declines, in 
this Order, to respond to requests to reclassify 
protocol conversion as a basic service. 

4 FCC 
Rcd 
5927 

8/1/89 7/6/89 Memorandum 
Opinion and Order on 
Further 

This document contains several primary sections: I) 
Introduction, II) Reconsideration Issues, and III) 
Ordering Clause which dismisses petitions, and 
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Third Computer Inquiry (FCC Docket 85-229) Source Documents 
 
Citation 
No. 

Official 
Release 
Date 

Date Adopted 
by 
Commissioners 

Title Summary 

Reconsideration and 
Second Further 
Reconsideration 

denies 3 petitions for reconsideration. It contains a 
total of 28 paragraphs in addition to a statement by 
Commissioner Diaz, and an Appendix section that 
lists the 1) parties that petitioned for 
reconsideration, 2) parties that filed responses, and 
3) parties filing replies. Reconsideration issues 
involved CEI/ONA pricing and Customer 
Proprietary Network Information (CPNI). 
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Textual Practice Dimension: Interconnection Requirements 

For the FCC, what was key to the Third Computer Inquiry was its ability to 

unravel the definitional complexities exacerbated by digital convergence: a situation that 

necessitated defining the extent to which the unregulated category it created in the 

Second Computer Inquiry called an “enhanced” service “involves the use of underlying 

basic service” (P17:46).87 The FCC determined that “what remains subject to regulation 

is the underlying transmission offering of the carrier upon which the enhanced service is 

engrafted” (P17:45). The chronological textual analysis that follows traces FCC efforts to 

specify precisely what comprises that “underlying” portion of the network for regulatory 

purposes. This is an exceedingly difficult definitional task, however, given that the word 

used to describe the distinction between basic and enhanced service is the verb “to 

engraft.” According to the Oxford English Dictionary, “engraft” or “ingraft” are verbs 

suggesting a process of transforming one form into another:88  

1. trans. To graft in; to insert (a scion of one tree) as a graft into or upon 
(another). Also absol. 

b. transf. To set firmly in. 

 2. fig. (Often with express reference to a metaphorical ‘tree’, ‘stock’, etc.)  a. To 
implant (virtues, dispositions, sentiments) in the mind; to incorporate (a thing) 
into a previously existing system or unity, (an alien) into a race or community; 
and the like.  b. Const. on, upon: To super-add (something adventitious) to 
something already existing which serves as a basis. c. Comm. To add to the stock 
of a trading company (cf. ENGRAFTMENT 3). 

3. To graft (a tree), to furnish with a graft. 

                                                 
87 Basic service is supposedly the regulated part of the transmission service, which, under Title II, is not 
supposed to affect content in any way.  
88 Located at 
http://dictionary.oed.com/cgi/entry/50075403?single=1&query_type=word&queryword=engraft&first=1&
max_to_show=10 (accessed 12/18/08). 
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With these definitions in mind, a process of regulating “the underlying [basic service] 

transmission offering of the carrier upon which the enhanced service is engrafted” 

(P17:45) would need to be able to determine what part of that underlying transmission 

offering is not being transformed, incorporated into (or upon) by the engrafted enhanced 

service. Taken at face value from a computer engineering perspective, it would seem 

impossible to accomplish this task given that once an enhanced service has been 

“engrafted” upon an underlying transmission service, that transmission service would 

cease to exist as a separate identifiable entity. This would imply that in a digital 

communications network, there is virtually no distinction between digitally encoded 

content traversing a digital transmission service. Whatever distinction does exist would 

be linguistically constructed, that is, engineered. 

EPISODE 1: 1985 NOTICE OF INQUIRY AND PROPOSED RULEMAKING 

The 1985 Notice draws attention early to the FCC’s challenge of once again 

attempting to alleviate ambiguity in the construction of definitions that could be used to 

guide its regulatory policy (emphasis added): 

A fundamental purpose in instituting Computer II was to avoid the ambiguities 
and uncertainties that were becoming increasingly apparent in the application of 
the "data processing" and "hybrid" definitions of Computer I to services. 
Likewise, customer premises equipment was impossible to classify as traditional 
mere voice equipment or data processing equipment. The "enhanced services" 
definition of Computer II and the deregulation of customer premises equip-
ment, were, intended to establish a durable dichotomy between regulated and 
unregulated activities to facilitate planning and decision making by the public 
and by industry. While the treatment of customer premises equipment has served 
this purpose, the treatment of service offerings has not. At an ever-increasing 
pace since Computer II was adopted in 1980, we have been called upon to clarify, 
interpret and apply the "enhanced services" definition to offerings that carriers 
seek to make to the public on a regulated basis, and to offerings that others seek 
to make on an unregulated basis. (P16:4) 
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This excerpt makes clear that the definitional imperative for Computer III was drawing a 

critical boundary line between regulated and unregulated services. This could only be 

accomplished by taking up precisely those aspects of enhanced services (see Figure 42) 

“that act on the format, content, code, protocol or similar aspects of the subscriber's 

transmitted information…” (P11:Appendix). Computer II had determined that “basic” 

services meant “pure” communications, that is, anything that was not under the control of 

the subscriber (P18:8). However, it did not define, for regulatory purposes, “other 

communications related offerings that might (emphasis added) be made” (P16:21). In 

particular, these offerings included communications between subscribers and the network 

itself.  

To grapple with this the FCC needed to begin with the categories of service that 

its policies in Computer II and related dockets had already addressed: 1) basic 

communications, 2) ancillary to communications, and 3) noncommunications. The FC 

defined basic, i.e., traditional regulated communications, as transmission-related, for 

example, “…offerings that are unquestionably basic communications under the present 

schema, i.e. transport of information and electrical signals from one subscriber to another 

unchanged” (P16:40a). It defined ancillary services as mostly unregulated offerings 

provided through three types of resale structures (P17:44) “that are cognizable under the 

Act, but which are not directly regulated under Title II thereof” (P16:40b), for example, 

customer premises equipment (CPE) and enhanced services. Noncommunications were 

deemed everything not already defined, such as “offerings that do not involve 

communications, but which if made by an entity otherwise regulated under the Act might 

have some effect on that entity's ability to discharge statutory obligations governing its 

regulated offerings” (P16:40c). Use of a modal in the description for a 

noncommunications service suggests a strategy of strategic ambiguity by qualifying that 
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what is more important than the service itself is whether or not a regulated or an 

unregulated entity makes use of it and for what purposes. 

EPISODE 2: 1986 PHASE I ORDER 

Episode 2 of the Third Computer Inquiry notes that from a definitional 

perspective there were in fact two types of end-to-end “basic” services that the FCC 

needed to address to avoid “contamination” from a definitional perspective: “the 

underlying ones the resellers obtain from others, and the ‘basic’ subelements of their own 

services” (P17:46). The FCC’s primary focus was on dominant regulated carriers, but 

from a jurisdictional perspective, it also afforded itself some additional latitude by 

stretching its authority in the area of ancillary services using this claim: “We propose to 

utilize our ancillary jurisdiction over the ‘ancillary to communications’ services if such 

services are provided by a dominant carrier, and if such services are not subject to 

effective competition” (P17:65). 

Thus, the first shift that the FCC proposed was to change the Computer II 

definition of “enhanced service” as follows: 

the term “enhanced service” shall refer to services, offered over common carrier 
transmission facilities used in interstate communications, during any end-to-end 
communications, which employ computer processing applications that….(P17:73) 

This distinction was intended to make it clear that enhanced services involved only end-

to-end communication between subscribers, but not between subscribers and the network 

itself for services such as call setup, routing, billing, and accounting, for example. A 

second change involved proposing a trio of alternate renderings of the enhanced service 

definition (see P17:112) with the following rationale: 

the thrust of our Computer I and Computer II proceedings was to define those 
offerings that are uses of communications and therefore unregulated, rather than 
the nature of communications itself…A realistic philosophical framework for 
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differentiating between uses of communications and communications itself might 
depend on the answer to the question: ‘Why did a given user make a telephone 
call’. (P17:109)  

The 1986 Phase I Order was released at the same time as the 1986 Supplemental 

Notice (both shown in Figures 39 and 44). Spanning 103 pages, the following passage 

from page 95 of the Order captures its deregulatory sentiment (emphasis added): 

The policies we adopt in this Order are further developments in our long-standing 
program of regulatory liberalization seeking to advance efficiency in 
telecommunications by eliminating unnecessary regulation and creating a 
competitive environment for telecommunications services.  In this proceeding, we 
have retained the general enhanced and basic service framework of Computer II 
and reaffirmed the unregulated status of enhanced services.  By removing 
structural separation for AT&T and the BOCs, we shall eliminate an intrusive 
form of regulation aimed at protecting competitive enhanced service markets.  By 
allowing these carriers to offer such services subject to less burdensome 
safeguards, such as CEI, accounting and nondiscrimination requirements, we will 
advance the competitive nature of the enhanced services markets.  The policies 
we adopt here reflect our general conclusion that competitive markets, where 
applicable, are the best means to further public benefit in the provision of 
telecommunications pursuant to our statutory mandate. (P17:351)  

Yet this rhetoric contradicts what the FCC actually chose to do in the Order itself, which 

was (emphasis added) 

not to adopt this economic analysis approach, based in part on widespread 
concerns expressed in the comments that its implementation would be highly 
problematic.  Rather, we have decided to apply the nonstructural safeguards 
identified in the Notice to the enhanced service offerings of AT&T and the BOCs.  
Among the most important of these safeguards is the requirement of Comparably 
Efficient Interconnection [CEI] for particular enhanced service offerings.  We 
adopt this requirement and extend it to the development of an Open Network 
Architecture [ONA] for enhanced services generally (P17:100) 

The primary rationale for its retreat from a market-oriented approach was the number of 

comments it received on the subject from industry representatives. The Order claimed 

that feedback “display[ed] substantial sensitivity to the possibilities they see in the 
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…approach for increased regulatory uncertainty and continued delay and dispute over the 

introduction of new services.” The FCC added that  

[s]uch sensitivity, expressed by parties from virtually all sectors of the industry, 
indicates to us that for the present, replacing the Computer II regulatory regime 
with the Part II ‘economic analysis’ approach would not create an environment in 
which the industry could implement the major improvements in efficiency and 
competition in the enhanced services marketplace that we initiated this proceeding 
to achieve. (P17:108) 

Although this statement could be interpreted as an example of “agency capture” by 

industry, the FCC did insert in the record the following qualification (emphasis added): 

We still consider our analysis of the relative inflexibility of the Computer II 
regulatory framework to be fundamentally correct.  However, we find that we 
can realize the benefits of the Part II approach to a large extent by replacing 
structural separation with appropriate nonstructural safeguards.  In particular, our 
CEI and Open Network Architecture requirements address the concerns of the 
Part II approach regarding the proper regulatory treatment of a dominant carrier's 
enhanced service when competing services depend on the carrier's bottleneck 
facilities. (P17:109) 

What replaced market power analysis was a strategy of interconnection with two 

components: Comparably Efficient Interconnection (CEI) and Open Network 

Architecture (ONA). ONA would become the standard by which the FCC determined 

whether to eliminate structural separation rules for the dominant carriers AT&T and the 

BOCs. The 1986 Phase I Order considered ONA the “end” and CEI the “means” to that 

end. CEI was designed to advance the growth of the enhanced services marketplace by 

allowing common carriers to participate in it only if they first opened their networks to 

competitors. The overall goal was to discourage dominant carriers from anticompetitive 

activities that included such things as cost-shifting89 or interconnection discrimination. 

Specific CEI requirements were specified that included such things as standardized 

                                                 
89 FCC concern as follows: “costs associated with the noncommunications ventures might be improperly 
borne by subscribers to regulated services (so-called "cost shifting") (P16). 
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software and hardware; unbundled basic service components known as Basic Service 

Elements (BSE), that is, building blocks; installation, maintenance and repair 

commitments; and various resale conditions (P17:154–166).  

The 1986 Phase I Order also put forward several new definitions that were meant 

to differentiate between and among “protocol,” “protocol processing,” and “protocol 

conversion.” The term “protocol” was defined as (emphasis added): 

a term of art among data communications engineers that has never been uniquely 
defined.  For the purpose of this proceeding, we shall assume that ‘protocol’ refers 
to the ensemble of operating disciplines and technical parameters that must be 
observed and agreed upon by subscribers and carriers in order to permit the 
exchange of information among terminals interconnected in a particular 
communications network. (P17:295) 

In contrast, the terms “protocol processing” and “protocol conversion” were defined with 

more precision and in closer relation to each another (emphasis added): 

‘Protocol processing’ is a generic term, which subsumes ‘protocol conversion’ 
and denotes the use of computers to interpret and react to the protocol symbols as 
the information contained in a subscriber's message is routed to its destination.  
"Protocol conversion" is the specific form of protocol processing that is necessary 
to permit communications between disparate terminals or networks. (P17:295) 

The FCC then went on to specify several characteristics of protocol processing, 

which gave it the status of another “boundary object,” a concept defined in the First 

Computer Inquiry chapter.90  In this instance, for example, the FCC elaborated that 

protocol processing gives a subscriber access to a “transparent, error-free, 

communications path for the information content of a subscriber’s transmission” 

(P17:296), while also noting its boundary object status (emphasis added): 

Therefore, from a technical, functional perspective, protocol processing may be a 
neutral function.  As such, for regulatory purposes, it could be considered a 

                                                 
90 The first boundary object specified was the computer.  Interdiscursive appropriation of the notion 
“incidental to” was used to engineer the “hybrid services” concept using that boundary object. This created 
a semantic link between hybrid services that were regulated and hybrid services that were not.  
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component of either an enhanced service, or a basic service, depending on the 
other functions or services with which it is combined.  Like switching, it has 
utility whether it is provided through a common carrier network, an internal 
corporate network, or through CPE. This characteristic leads us to consider 
…whether protocol processing should be treated as an "adjunct" service for 
regulatory purposes.  If it were so treated, it would be regulated as a basic service 
when offered as a function that is integrated or collocated with basic services or 
facilities, and it would be unregulated when offered as part of an unregulated 
enhanced service or CPE. (P17:297) 

As a boundary object, protocol processing thus served as an elastic tool for determining 

the regulatory status of a particular service. The FCC subsequently proposed three 

alternative approaches to defining protocol processing. These serve as additional 

examples of how linguistic engineering supports regulatory goals. The following 

excerpted passage offers evidence for this claim (emphasis added): 

Each alternative in Part III of the Notice is a different proposal for permitting 
carriers now subject to the structural separation requirements to offer protocol 
processing services on an integrated or collocated basis, subject only to 
nonstructural safeguards.  Alternative 1 would permit such carriers to offer first-
clause services on an integrated basis provided they do so "by reselling the 
underlying services obtained under . . . [their basic service] tariffs." Alternative 2 
would permit the collocated offering of protocol processing services, provided 
that the following nonstructural conditions originally set forth in the 
Asynchronous/X.25 Waiver Order are observed….Alternative 2, like the 
Asynchronous/X.25 Waiver Order, would not permit carriers subject to structural 
separation to market protocol processing and basic services on a joint 
basis….Alternative 3 would leave the three-clause definition of "enhanced 
services" intact, but would create another service category titled "network 
processing" that would subsume the first-clause protocol processing services. 
Under the Alternative 3 approach, carriers subject to structural separation would 
offer these protocol processing services as basic services, with no restrictions 
upon collocation, joint marketing, or the use of any of the other support services 
of the basic service organization.  Since the enhanced services definition would 
not change, other enhanced service providers could continue to provide these 
services on an unregulated basis. (P17:270-271) 

The first, second and third clauses referred to in the above passage are illustrated in 

Figure 45. Clause 1 is the segment of text referred to in Figure 43. Clauses 2 and 3 are 
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additional extensions of the sentence defining “enhanced service.” The FCC considered 

Clause 1 types of enhanced services as protocols-type processing. Clause 2 and 3 types of 

enhanced services were considered “true” information processing (see Figure 45 notes).  

Figure 45: Clause Structure of “Enhanced Service” Definition from 1980 Final Decision 

 

The relationship between Clauses 1, 2, and 3 and alternative definitions for enhanced 

services is clarified in the excerpted passage above that precedes Figure 45. Alternative 1 

was crafted to allow carriers to provide Clause 1 services only if they did so  “by 

reselling the underlying services obtained under . . . [their basic service] tariffs’” 

(P17:270-271). Alternative 2 was crafted to allow “collocated offering of protocol 

processing services…[but] would not permit carriers subject to structural separation to 

market protocol processing and basic services on a joint basis” (P17:270-271). The third 

alternative proposed to create a new service category called “network processing” that, 
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when associated with Clause 1, would allow structurally separated carriers to provide 

enhanced services as part of their basic service offerings. This particular instance of 

linguistic engineering illustrates once again the pliable nature of regulatory-categories-in-

formation despite the engineering characteristics of the technologies involved. It also 

exemplifies how a technology categorized at one point in time as unregulated can be re-

categorized as a regulated entity depending on the preferences of the regulatory agency.  

EPISODE 3: 1986 SUPPLEMENTAL NOTICE 

The supplemental Notice that was issued in 1986 formalized the Alternative 

proposals just mentioned into three proposed redefinitions for “enhanced service.”91  

Figure 46 shows the actual language of these proposed alternatives where (emphasis 

added using highlighted red and blue text as well as underscored words). 

                                                 
91 These alternatives were described in the 1986 Phase I Order as Alternatives 1, 2, and 3. They were 
described in the 1986 Supplemental Notice as Alternatives A, B and C. 
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Figure 46: Proposed Rules from 1986 Supplemental Notice 

 

Linguistic engineering as a discursive practice is particularly salient here. The FCC 

issued these alternative definitions for enhanced service to solicit comment from industry 

on the feasibility of each proposed treatment of Clause 1, i.e., that segment of the 

enhanced service definition having to do with “protocol processing.” It is outside the 

scope of this dissertation to analyze the extent to which one corporation, industry group, 

or commenting party succeeded in persuading the FCC to adopt one or another version of 

these alternatives. Instead, this research merely demonstrates the malleability of the 

definitions that allegedly describe telecommunications processes: how regulatory 

definitions are exercises in the social construction of technology. To be sure, 

administrative lawyers who are expert at the craft of modeling and representing concepts 
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for inclusion in procedural documents might find these examples unremarkable; 

nonetheless, the objective here is to demystify what in fact these experts at linguistic 

engineering are actually doing as a matter of their everyday professional practice. 

The following passage offers an example of the FCC’s care in proposing the three 

alternative definitions for an enhanced service (emphasis added): 

we present three alternative regulatory treatments of protocol processing, which 
under the Computer II rules is included in the "enhanced service" category.  
Under Alternative A, protocol processing would be treated as an "adjunct" 
service, which can be offered as part of an underlying basic service or an 
enhanced service, without changing the regulatory status of either service.  If we 
were to adopt this approach, carriers would be permitted to offer protocol 
processing as a regulated service subject to Title II of the Communications Act 
of 1934. Under Alternative B, we would, in the first instance, classify all 
protocol processing services as enhanced services, but preserve our discretion to 
identify selectively those that should be classified as adjuncts to basis service. We 
would implement this approach initially by classifying as "adjunct" the 
following protocol processing services: X.25/X.75 conversion; 
asynchronous/X.25 conversion; protocol processing involved in the initiation, 
routing, and termination of calls; and protocol processing in connection with the 
introduction of new technology to implement existing network services.  
Alternative C would continue to treat all protocol processing functions as 
enhanced services that could be offered by AT&T and the BOCs subject to the 
CEI, Open Network Architecture, and other nonstructural safeguards adopted in 
the Computer III Order for enhanced services generally.  While generally 
maintaining the status quo for treating protocol processing as an enhanced service, 
this approach would permit integration and joint marketing of protocol 
processing and basic services subject to such nonstructural safeguards. (P18:2) 

Each proposed alternative was accompanied by a particular sequence of changes in the 

wording of the enhanced service definition. Figures 47–49 illustrate the extent of these 

wording changes. In each case, three definitions are provided: the definition before any 

changes, the changes made (shown in brackets), and the result of those changes. Figure 

47 illustrates changes made under Alternative A. Figure 48 illustrates changes made for 

Alternative B, and Figure 49 shows changes proposed for Alternative C. 
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Figure 47: Proposed Alternative A Definition for “Enhanced Service” in 1986 
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Figure 48: Proposed Alternative B Definition for “Enhanced Service” in 1986 
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Figure 49: Proposed Alternative C Definition for “Enhanced Service” in 1986 
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EPISODE 5: 1987 PHASE II ORDER 

A year after the 1986 Phase I Order and Supplemental Notice, the FCC issued 

something called a Phase II Order, in which the agency announced that it had adopted a 

modified version of Alternative C, which classified protocol processing as an enhanced 

service. This definition merely modified the additional text that had been added to the 

definition during the Second Computer Inquiry. What follows are several excerpts of the 

FCC’s rationale for this decision:   

We conclude that Alternative C is generally superior to the other alternatives 
because it will provide greater predictability for the telecommunications industry 
and will more effectively promote a competitive environment for the provision of 
protocol processing. (P20:7) 

The extensive record compiled in this proceeding, when viewed as a whole, 
supports the conclusion we initially reached in Computer II that protocol 
processing services should not be treated as regulated, basic offerings.  These 
services can be, and are being, effectively provided on a competitive, unregulated 
basis in response to particular customer demands.  Furthermore, we agree with the 
parties supporting the approach of Alternative C that reclassifying protocol 
processing could cloud the regulatory boundary between basic and enhanced 
services, since certain advanced protocol processing applications perform 
functions that could be reasonably classified as data processing. (P20:43) 

Summary and Discussion 

The Third Computer Inquiry season of regulatory episodes was short when 

compared to the first two Inquiries. It was portrayed as clarifying what had already been 

decided in the first two Inquiries, and it held fast to the goal of reducing regulatory 

ambiguity by only defining that which needed to be regulated: basic transmission 

services. Rhetorically, it maintained continuity with the previous two Inquiries using 

claims like one just quoted above: “The extensive record compiled in this proceeding, 
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when viewed as a whole, supports the conclusion we initially reached in Computer II that 

protocol processing services should not be treated as regulated, basic offerings” (P20:43). 

This decision to treat protocol processing as separate from the underlying 

transmission service regulated under Title II meant that anything under development 

from that point forward could be deemed simply an enhancement to basic services. 

Figure 50 illustrates how the FCC envisioned basic services as “end-to-end 

transmission.”92 For instance, common carriage (basic service) remained that part of the 

communications infrastructure that has no effect on content, the “inTRAnetwork” or 

protocol processing aspects (shown by the solid line).  The “inTERnetwork” functions, on 

the other hand, do affect content in so far as those functions involve protocol conversion 

(shown by the dash line). The key takeaway from these hairsplitting distinctions is the 

fact that INTERnetworking infrastructure is also providing “basic” services (indicated in 

the excerpt shown in black type above). To this day, however, communications law 

contains no definition either for “basic” service or for “common carriage;” instead, a 

common carrier remains defined only in terms of what types of services such an entity 

offers for hire.

                                                 
92 The Third Computer Inquiry laid important groundwork for eventual distinction between 
“telecommunications” and “information” services that eventually emerged in the Telecommunications Act 
of 1996.  
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Figure 50: FCC Conceptualization of End-to-End Transmission 
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The Third Inquiry comes to an end with an allusion to having gained “regulatory 

certainty,” as indicated in the following exemplary passage: 

It is clear that the Alternative C approach is more likely to preserve the 
competitive conditions that now prevail in the protocol processing/packet 
switching services marketplace and also contribute to regulatory certainty. 
(P20:56) 

However, an alternative interpretation might be that the complexity of protocol 

processing, and in particular, packet-switching, made it increasingly difficult to regulate 

based upon the technical or functional aspects of services. Although an attempt was made 

at one point to change the regulatory framework to a decision-making system based upon 

market power, this was abandoned, and the reasons were never adequately explained in 

the record. Instead, confusion, ambiguity, and uncertainty are to be avoided in favor of 

continuity with “already well-established” decisions (emphasis added): 

We believe that the public interest would be better served if the proposed new 
language were not adopted and the wording of the current definition retained.  We 
find convincing arguments advanced by a number of parties that the introduction 
of the proposed new language into the text of the rule may create more ambiguity 
and regulatory uncertainty that if we were merely to clarify the refinements 
emanating from our previous proceedings.  As these parties note, the revisions are 
intended merely to codify exceptions to, or clarifications of, the rule that are 
already well-established in previous decisions.  Thus, revisions to the rule are 
unnecessary to achieve the results we find desirable and could lead to further 
confusion and unproductive disputes about the exact meaning of the additional 
language.  Thus, we do not revise the language of the rule, but we affirm the 
interpretation of the present rule the proposed changes were intended to codify, as 
set forth below. (P20:68) 

This alignment with status quo concerns suggests a discursive practice designed 

to maintain the integrity of what became a 20-year narrative. While the Third Computer 

Inquiry can be considered the final episodes of that narrative, it was never officially 

closed as were the First and Second proceedings. Further research into this topic would 

most likely show how many of the technical discussions that emerged in the final Inquiry 
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splintered off into myriad new docket proceedings. To this day, the category of 

unregulated enhanced services remains an important area of consideration, as the 

example of NARAL’s blockage of political speech illustrated at the beginning of this 

dissertation.   
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CHAPTER 7: CONCLUSION 

Those who are targeted for training in discourse technologies tend to be … 
‘gatekeepers’ and power-holders, whereas discourse technologies are generally 
designed to have particular effects upon publics (clients, customers, consumers) 
who are not trained in them. (Fairclough, 1992, p. 216) 

This chapter synthesizes findings from all three case studies and discusses their 

implications for understanding more about telecommunications-oriented rulemaking 

dockets as a potentially distinct media form and rulemaking as a discursive practice that 

structures flexible, not fixed, regulatory theories of telecommunications infrastructure.  

Summary of Findings 

The goal of this research project has been to understand how the FCC constructed 

what it argued were coherent regulatory distinctions between content (i.e., information, 

data) and conduit (i.e., the distribution and transmission architecture for that content) in 

order to justify rulings that have structured a marketplace that continues to provide 

regulated (i.e., common carrier provided communications) and unregulated 

telecommunications (i.e., data communications) services to U.S. consumers. Three 

interrelated rulemaking dockets provided a large corpus of data numbering hundreds of 

pages that chronicle FCC rationale for these distinctions during 20 years of increasing 

technological convergence.  

Each docket offered a bounded case study where three levels of analysis guided 

excavation of the evolution of distinctions between traditionally regulated common 

carrier services and emerging data communications services that were not regulated.  

Each of these levels of analysis was guided by a primary research question. The research 

question that guided analysis of each case study docket at the macro level,  the social 

practice dimension, was “what is the nature of the social context in which this docket 
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Inquiry is embedded?” Research questions that guided analysis of each case study docket 

at the meso level,  the discursive practice dimension, were “what is the process of docket 

production, distribution, and consumption? Who is part of the discourse community?” 

Finally, research questions that guided analysis of each case study docket at the micro 

level,  the textual practice dimension, were “how do the docket texts ‘construct’ concepts 

about communications technologies specifically related to communications infrastructure 

and notions of conduit vs. content. What lends legitimacy to these constructions?”  

The textual practice dimension received the most analytical attention in this 

dissertation project because the primary goal was to understand how the FCC achieved 

coherence in its regulatory definitions.  Findings across case studies reveal consistent use 

of strategic ambiguity to defend definitional wording and rewording strategies that appear 

to be arbitrary in nature. In the First Computer Inquiry, for instance, the FCC 

semantically positioned the boundary object, the computer, depending upon the role that 

it played either in telephony or data processing. In the Second Computer Inquiry, 

strategic ambiguity was used to promote an impression of unified diversity by tacitly 

alluding to what may have been internal conflict among professional staff about FCC 

decisions. Also, modal constructions like “might” were used as linguistic hedging 

mechanisms on the impermanence of definitions codified in 1971:  

When the original rules were adopted, we recognized that there might be 
instances where an entity might find it desirable to offer a combination of 
communications and data processing service. We did not wish to foreclose such 
opportunities for carriers or unregulated entities. We therefore embodied the 
regulatory ground rules for such operations in Rule 64.702 by defining hybrid 
services and the conditions under which they can be offered by carriers or 
unregulated entities…. (P6:13) 

Finally, an example from the Third Computer Inquiry was the FCC’s use of a modal in its 

description for a “noncommunications service” that enabled qualifying that what was 
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more important than the service itself was whether or not a regulated or an unregulated 

entity makes use of that service and for what purposes. Modality is a rhetorical device 

that contributes to what Fairclough refers to as the “architecture of a text” (1992; p. 174), 

or how a text’s purpose is revealed through close observation of the ways in which 

component parts connect and thus contribute to its overall structure and flow.  

Other linguistic processes observed at the textual practice dimension level of 

analysis include what Fairclough describes as cohesive strategies, such as elaboration 

(rewording, exemplifying, or clarifying terms from a previous document), extension 

(expanding meaning through use of with, and, or, etc.), and enhancement (qualifying 

meanings by time, place, manner, cause, or condition). He considers these important 

aspects of textual practice because “cohesion is one factor in coherence” (1992, p. 177). 

Coherence is what Fairclough asserts gives meaning to a text: “A coherent text is a text 

whose constituent parts (episodes, sentences) are meaningfully related so that the text as a 

whole ‘makes sense’”(1992, p. 83). He adds, “cohesion may turn out to be a significant 

mode of ideological ‘work’ going on in a text” (p.177). This supports Halliday’s assertion 

that what gives a discourse its texture is a combination of structure (thematic and 

informational) and cohesion, “without which [that discourse] would not be discourse” 

(1985, p. 314).  

Elaboration, extension, and enhancement strategies described in the semantic 

maps (Figures 26, 33–37) lend a perceived sense of coherence across the three Inquiry 

dockets and their related episodes. Strategic use of linguistic boundary objects supports 

these strategies across cases. For example, terms like “hybrid service” link regulated and 

unregulated categories of service, but then through a series of lexical transformations, 

become “adjunct” services, which then morph into a concept like “neutral adjunct.” 

Lexical markers for boundary objects are adjectives such as “incidental or ancillary to.” 
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Those are derived from interdiscursive reference to such authoritative texts as the FCC’s 

enabling legislation. 

Frequent references (intertextuality) to other Inquiry docket texts lend coherence 

to these discursive constructions and transformations, and strategically placed references 

to legislation, relevant court cases, as well as commissioned research studies 

(interdiscursivity) lend legal authority to those arguments of coherence. Although it was 

not a primary focus in this study, frequent use of the vaguely defined “public interest” 

meme93 were also observed as warrants for the FCC’s interpretive authority as an 

“expert” administrative agency.  

Interdiscursivity and intertextuality provide analytical linkages between the 

textual practice dimension’s descriptive focus on lexical, syntactic, and grammatical 

linguistic devices and the discursive practice dimension’s emphasis on the processes of 

docket production, distribution, and consumption. As shown in Figures 21 and 32, the 

regulatory record of the first two Inquiry dockets reveals greater participation by industry 

actors than by individual citizens or citizen groups. Further study of the discursive 

practice dimension of the Computer Inquiries should explore the participatory dimension 

of rulemaking more generally. Rulemaking is embedded within the practice of 

administrative law, which is itself embedded within an “order of discourse” where legally 

trained participants have a discursive advantage in the process of rulemaking. Thus, the 

FCC, as convener and chronicler of rulemaking proceedings, is positioned to control not 

only the context of the discursive practice, that is, the setting (time, place) and the 

substance of the communicative event. The FCC also controls how that process is 

recounted historically.  

                                                 
93 This links to discussion in the literature review and theory chapter of Balkin’s work on memetics. 
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Discussion and Implications for Further Research 

This study has focused on key instances of FCC rulemaking that define the 

regulatory boundary between transmission as a common carriage function and content 

itself. Much more work could be done to highlight the implications this study’s findings 

have for continued examination of the FCC discursive strategies as a powerful form of 

media production, distribution, and consumption. Analysis has excavated the definitional 

segments’ hundreds of pages of regulatory texts to explore how the regulatory agency 

responsible for governing private sector provision of U.S. telecommunications resources 

has managed, over time, to distinguish between what the dissertation hypothesizes as 

inseparable in a digitally networked electronic communications environment, namely, 

electronic signals that control the transmission of a digital message and that comprise the 

message itself.94 The dissertation suggests that from a regulatory perspective, what 

separates one concept from the other is arbitrary and not an inherent feature of the 

technologies involved; instead, semantic distinctions are symbolically constructed 

through a laborious textual practice of linguistically engineering rules that determine 

what common carriers can and cannot offer in the telecommunications marketplace. 

While the social practice of administrative law structures most of the discursive 

practice parameters of the FCC’s rulemaking process, its textual practices are driven by 

what other scholars have suggested affect regulatory behavior: external politics, and also 

agency culture, politics, and values.  The FCC’s interpretation of its legislative mandate 

and its responses to various court rulings about its decisions on telecommunications 

related matters are reflected in its textual practice of docket production. Further research 

                                                 
94 Devices at the ends of the transmission points make electrical signals perceptible to human beings. 
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might reveal the “interpretive flexibility” that the agency exploits as an “expert” 

executive branch agency with a considerable amount of delegated legislative authority.  

The FCC’s enabling legislation defines common carriage, according to Campbell 

(1992), “in a circular way” (p. 1121) by not defining “what” common carriage is, but 

only “who” can be a common carrier: 

The term ''common carrier'' or ''carrier'' means any person engaged as a common 
carrier for hire, in interstate or foreign communication by wire or radio or in 
interstate or foreign radio transmission of energy, except where reference is made 
to common carriers not subject to this Act; but a person engaged in radio 
broadcasting shall not, insofar as such person is so engaged, be deemed a 
common carrier. (47 USC § 153(h)) 

Thus, the FCC’s assignment of common carrier status to a business depends on its 

interpretation of what “transmission of energy by wire or radio for hire” means.95 Courts 

weigh in if the FCC is found to have acted in an arbitrary or capricious manner, or if it 

has exceeded its jurisdictional authority. Yet as findings from this study have illustrated, 

the FCC’s robust use of interdiscursivity and intertextuality serve as textual defense 

mechanisms against potential accusations of arbitrariness.  

While the U.S.C. is intended to “guide” the FCC, many definitions upon which 

FCC policies are based are actually created by the FCC itself. The definition for 

“enhanced service” is one example of this. Hence, to understand how regulation actually 

works in practice, it is necessary to consult not only the legislation guiding the 

administrative agency, but also the regulations that an agency promulgates in the CFR, 

which are not reflected backward to the U.S.C. Knowledge of them depends upon one’s 

                                                 
95 The concept of common carriage is based in common law notions about public interest-oriented 
transportation services such as ferries and other businesses that carry goods on a nondiscriminatory basis 
for others. It migrated into railroad regulation in the nineteenth century and then to the telegraph, and 
finally to the telephone. Campbell (1992) reviews congressional and court treatment of the history of 
common carriage and why broadcasters were not given common carrier status even though it was 
considered at one time by Congress. 



 244

expertise at “reading” the regulatory record. In other words, the nature of a transmission 

service serves as the distinguishing feature of common carriage status. Thus, definitions 

contained in both the U.S.C. and CFR play a dialectic role in the process of codifying 

new definitions in the CFR that interpret the intent of the U.S.C. To exercise “voice” in 

telecommunications policymaking, a discourse participant must be skilled at its highly 

specialized textual practices. Thus administrative law as a structuring social practice is by 

nature exclusionary, as is the textual practice of telecommunications rulemaking in that 

both privilege those participants with the legal and technical expertise needed to decipher 

the embedded interdiscursive relations in these two legal code systems. 

Much work remains to be done to further demystify these practices and to 

document the elastic nature of definitions used for regulatory purposes, as a way to argue 

the importance of discursive interventions by citizen and consumer groups in rulemaking. 

This study observed that definitions codified by the FCC are not fixed. They are flexible 

concepts that are open to constant interpretation and revision. Awareness of this makes 

interventions by citizens as public interest advocates in the rulemaking process possible.  

Kerwin (2003) rightly notes that “[a]nyone concerned with the state of our 

democracy and the performance of our government must be concerned with the state of 

rulemaking” (p. 283). Research findings across cases bear this out. If examining only 

final FCC decisions along with relevant court rulings, one misses the wording and 

rewording strategies that are buried within intervening docket texts. Figure 50 illustrates 

the evolution of definitions over the course of the Computer Inquiries, which began with 

a definition for hybrid services, and made possible the FCC’s policy of maximum 

industry separation between common carrier and data communication companies. Only 

through redefining into “basic” and “enhanced” services the terms it produced out of its 

First Computer Inquiry was the FCC able to liberalize its maximum separation policy 
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such that AT&T, for example, could sell computer-related services through a separate 

subsidiary company. By refining its definition for “enhanced” service in the Third 

Computer Inquiry, the FCC could liberalize even further the telecommunications 

marketplace. New research could continue this analysis through the Telecommunications 

Act of 1996 and the more recent network neutrality debate that was mentioned in the 

introductory chapter.  

Figure 51: Evolution of Definitions during Computer Inquiries 

 

Research could also examine how dockets invoke discourses about technology 

and its supposed impact on social change, to justify regulatory decisions. It could also 
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trace the morphology of certain regulatory terms as they progress through the Inquiries, 

as additional examples of linguistic engineering such that a regulated service eventually 

becomes defined as unregulated. One example might be to examine how a technical 

feature or function defined as “integral” in the first document of the First Computer 

Inquiry evolved into something deemed “neutral adjunct” near the end of the Third 

Computer Inquiry.  

Finally, as part of a strategy to democratize FCC telecommunications discourse to 

include more than technology – bringing in such issues as speech, democracy, publics, or 

citizens – additional research could examine how stakeholders in regulation are 

represented in FCC telecommunications rulemaking. The following is a listing of all of 

the ways that the Inquiries refer to people who have some stake in the availability, price, 

and structure of communications resources. Note the technical and somewhat clinical 

nature of these terms:  

commercial users of data systems, common carrier users, computer respondents, 
customer of the carrier, customer prospects, data processing customer, data 
processing respondents, data processing services and their customers, data users, 
individual customer(s), interested parties, joint users, non-common carrier 
entities, respondents, subscribers, computer users, the computer industry and its 
customers, the customer, and the public.  

Many other examples like these indicate something about the nature of FCC rulemaking 

involving telecommunications resources. Further research might compare and contrast 

language used in telecommunication and broadcasting policy to explore how pervasive is 

this tendency to render citizens in bureaucratic terms. This is an important point of 

difference, in that communications infrastructure policy shapes opportunities for and 

threats to freedom of expression, and institutional power is maintained and perpetuated in 

part by the FCC’s role in authoring the officially sanctioned versions of the legal 

reference points for future policy narratives. As Kerwin (2003, p. 284) notes:  
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One could not know the importance of rulemaking from the curricula of political 
science, public administration, and public policy programs that educate those who 
work in agencies. In these, rulemaking rarely, if ever, merits more than a small 
fraction of a single course. Clearly, this is an area in which the academic 
community lags behind practitioners. 

Thus, the spotlight of this project has focused on the discursive processes through 

which a regulator sanctions concepts and ideas that then become what outside actors 

debate in the political sphere. To be sure, regulators are influenced, as indicated earlier, 

by myriad environmental factors. Yet, demystifying the FCC’s rarified discourse, and in 

particular its telecommunications policy “dialect,” opens the door to greater public 

participation in policymaking by expanding the discourse community involved and the 

discursive interactions that they may initiate. Non-lawyer-led public interest groups 

require literacy in the processes and language of rulemaking in order to know when and 

how to make strategic interventions in the pubic interest. More work needs to be done to 

illuminate the extent to which FCC policymaking is really more about what regulators 

wish to imagine technology and communications infrastructure to be. Lefebvre’s theory 

of social space bears consideration here as input to further research focused on theorizing 

communications infrastructure: how regulators imagine infrastructure determines its 

representation in their discursive practice of rulemaking, which constitutes how that 

infrastructure becomes perceived by the marketplace. As noted earlier in the dissertation, 

Lefebvre conceptualizes social space as a medium (not a container) and an outcome of 

social relations. He considers social space as the location for the production and 

reproduction of social relations; he describes this as a set of dynamic, dialectic processes 

where imagined space influences representations of space and material productive forces 

in spatial practices. By analogy and drawing upon evidence gathered in this study, 

telecommunications rulemaking can be considered a form of social space, as it functions 



 248

discursively as both a medium and an outcome of political and economic relations that 

produce evolving forms of communications infrastructure.  

If it can be shown how malleable, elastic, and pliable the FCC’s definitions for 

technologies are in the Computer Inquiries, for example, then it might be possible to 

argue for their redefinition in the current environment. This would take to task the 

perceived “fixity” of regulatory terms that appear in synchronic studies of the politics, 

effects, or impacts of rulemaking. Diachronic studies have greater potential to unmask the 

iterative, incremental evolution of concepts as openings for discursive interventions. 

Critical discourse analysis offers a framework that can be used to connect the synchronic 

with the diachronic. A plethora of law review articles reflect on the relative merits of 

various FCC decisions in its Computer Inquiry proceedings. Instead, this project has 

sought to unearth what is tacit knowledge to legal scholars and practitioners in this area 

of regulation: the nature of the discursive practice itself as a form of constitutive power. 

The dissertation calls for a Fourth Computer Inquiry – one in which civil society 

stakeholders can meaningfully participate – to reconsider the legacy of the Computer 

Inquiries and the principle of nondiscriminatory carriage of information by 

telecommunications companies. 
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 APPENDICES 

Appendix A: Rulemaking 

This Appendix section provides background on rulemaking practice in the field of 

administrative law. It draws primarily on Warren’s (2004) comprehensive review of the 

field for non-lawyers. 

The APA sanctions three kinds of rulemaking. The most common type is informal 

(“notice-and-comment”). Formal rulemaking is adjudicative in nature and requires 

formal hearings. Negotiated rulemaking is a procedure that enables regulators and 

industry representatives to negotiate solutions and compromises instead of pursing 

differences through the courts. The status of administrative agencies is determined largely 

by whether they are congressionally mandated to make legislative (substantive) or 

interpretative (also spelled interpretive) rules. According to Warren (2004) “interpretative 

rules receive less deference or respect by courts than legislative rules” (p. 217). First-

class, or completely independent, rulemaking agencies like the FCC have more clout than 

Executive Branch agencies because they have the power to issue “substantive” rules. The 

FCC often issues “orders” that contain “rules.” Proposed rules appear in the Federal 

Register through various “notices” before the FCC issues a final rule, which is when that 

rule becomes law. These notices often solicit comments from outside parties who will be 

affected by the proposed rule.  

Criticisms of the rulemaking process include its unstructured nature, and the fact 

that very little of the APA focuses on standards that make the rulemaking process more 

democratic. Agencies have broad discretion in how they interpret congressional intent, 

and historically, the courts defer to agency expertise when challenges to agency decisions 

are presented to them. Warren (2004) notes that the Supreme Court’s 1984 ruling in 
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Chevron v. Natural Resources Defense Council has encouraged some legal scholars to 

assert that the resulting “Chevron doctrine” encourages courts to “defer to an 

administrative interpretation of a statute in the event that legislative intent is ambiguous 

or silent” (p. 217).  He argues that this is why rulemaking practice relies on the 

assumption of agency expertise and experience such that “public policies are purposely 

left vague by legislators so that administrators in the field and close to the action can have 

the flexibility to make any rules to implement public policies, as long as those quasi-

legislative measures are consistent with legislative intent and proper procedure” (p. 223).  

Warren asserts that agencies’ “…complex procedures can confuse the public, thus 

discouraging citizens from participating in the rulemaking process altogether” (p. 228). In 

fact, he claims “there are enough loopholes in the rulemaking legislation that notice as 

well as comment can always be avoided by an administrator determined to foreclose 

public participation” (p. 230). He also notes “Administrative lawyers are formally trained 

in how to prevent government from acting arbitrarily against private interests, rather than 

in how to make a government action more effective in the public interest” (cite?). Warren 

adds, “Law schools…produce graduates with a relatively solid understanding of legal 

doctrines, but only a flimsy grasp of the connection between technical legal doctrines and 

the normative operational needs of democratic government and society” (p. 2). He also 

claims “legal scholars seem to be so involved with the technical legal requirements of 

rulemaking (the means) that they either ignore or fail to emphasize the vital social 

purpose of rulemaking (the ends)” (p.227). 

 



 251

Appendix B: Codebook in Atlas.ti Software 

This Appendix section provides the codebook used to assist in analysis of all three 

Computer Inquiry docket texts. Atlast.ti is a qualitative software tool used by researchers 

worldwide in a variety of disciplines and fields.96 It was indispensable for this project 

which worked from a very large corpus of data.  

 
HU: Dissertation Project HU_current copy as of March 12_2008_b 
File:  [C:\Users\Becky\Desktop\Diss Pr...\Dissertation Project HU_current copy as of March 12_2008_b.hpr5] 
Edited by: Super 
Date/Time: 07/13/08 10:58:34 AM 
______________________________________________________________________ 
 
*Referencing internetwork/ing ENCLOSES Referencing n.. 
Advancing open channels, networks, interconnection 
Alluding to "expert agency" status 
Asserting "flexibility" 
Asserting authority [Clone:  1] 
Assessing outcome of proceeding(s) 
Citing ancillary powers (re jurisdiction under Title I) 
Citing Other Agencies 
Citing Stanford (SRI) 
Citing the NAS 
Citing/engaging experts and evidence 
Commissioners' statements 
Computer III Notice Alternative #1 
Computer III_Alternatives A B & C references 
Concurring 
Creating/introducing new category/concept (e.g., “hybrid” services) 
Creating/introducing new category/concept (e.g., “incidental”) 
Deferring authority 
Defining "basic service(s)" 
Defining common carriage? 
Defining communication(s) 
Defining communication(s) infrastructure 
Defining non-common carriage/carrier? 
Defining purpose of inquiry 
Defining terms 
Defining the "regulatory problem" 
Defining, describing, establishing purpose 
Deflecting or shifting authority 
Deregulating CPE 
Describing the computing/data processing industry 
Discussing definitions 
Dissenting 

                                                 
96 Available at http://www.atlasti.com/index.html. 
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Drawing comparisons to other regulated utilities 
Emphasizing difference 
Engaging Outside Experts 
Essentializing 
Establishing items of inquiry 
Establishing process(es) for inquiry proceeding 
Giving technology agency/voice (hints at technological determinism) 
Highlighting trends 
Identifying who provided inputs, comments, etc. to proceeding 
Interdiscursive reference to another FCC Decision 
Intertextuality - Referencing Protocols Decision/Order 
Intertextuality _ references to remand proceedings 
Intertextuality: Competitive Common Carrier proceedings 
Intertextuality: Invoking Consent Decrees 
Intertextuality: Invoking the Communications Act of 1934 
Intertextuality_citing FCC court cases 
Intertextuality_referencing Carterfone 
Intertextuality_referencing Hush-a-Phone 
Inviting participation and input from outside the FCC 
Making trade-offs 
modality 
Noting challenges/difficulty of classifying/categorizing 
Pertaining to chronology 
Refereincing antitrust issues or concerns 
Referemcomg fears and concerns 
Referencing 'natural monopoly' 
Referencing "adjunct" issue 
Referencing "ancillary" issue 
Referencing "arbitrary" 
Referencing "contamination" theory 
Referencing "democracy" and/or democratic values 
Referencing "enhanced services" 
Referencing "Free Market" ideology 
Referencing "incidental to" 
Referencing "information society" themes 
Referencing "internet(work/ing)" 
Referencing "liberalization" 
Referencing "monopoly" 
Referencing "neutrality" concept 
Referencing "open access" concept 
Referencing "people" 
Referencing "protocol processing" concept 
Referencing "society" and/or "culture" 
Referencing "structural separation" 
Referencing "the public interest" - revised coding 
Referencing ‘digital’ technology 
Referencing administrative law 
Referencing ambiguity 
Referencing AT&T 
Referencing bundling and unbundling 
Referencing cable tv issues and regulation 
Referencing CEI_comparably efficient interconnection 
Referencing clause structures in PD18 
Referencing clause structures in PD19 
Referencing clause structures in PD20 
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Referencing clause structures PD16 re "enhanced service" definition 
Referencing clause structures PD17 
Referencing common carriage/carrier(s) 
Referencing competition issues and concerns 
Referencing conflict/controversy 
Referencing Congress in some way 
Referencing content-related concepts 
Referencing convergence/interdependence concept(s) 
Referencing Dataspeed 40/4 
Referencing design principles/objectives 
Referencing disrimination/discriminatory issues(s) 
Referencing efficiency 
Referencing end-to-end & point-to-point & "single integrated" service 
Referencing First Amendment 
Referencing IBM 
Referencing innovation 
Referencing interconnection 
Referencing network concept 
Referencing previous FCC decisions/correspondence 
Referencing private/private lines 
Referencing regulatory principles 
Referencing SICOM 
Referencing switches, switching, etc. 
Referencing technology trends 
Referencing Telenet 
Referencing Telequote 
Referencing the "computer" 
Referencing the "layer" concept 
Referencing the "machine" 
Referencing the CFR 
Referencing the MFJ 
Referencing the NURE requirement 
Referencing the U.S.C. 
Referencing Title I_all 3 Inquiries 
Referencing transmission concept 
Referencing transmission/information flow concept 
Referencing transport(ation) analogy 
Referencing vertical integration 
Referencingregulatory and policy questions 
Referring to human elements (e.g., beneficiaries of regulation/government oversight) 
Related Dockets_Computer III only 
Summarizing/recapping/evaluating comments/input from others 
Timeline item 
Using "expertise" strategy 
Using deterministic thinking 
Using facts and stats 
Using figurative language (analogizing, etc.) 
Voice_1st person plural "we" 
Voice_1st person singular 
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Appendix C: Text of 1980 Final Decision in Second Computer Inquiry 

This Appendix section provides the text of the rule produced in the final episode 

of the Second Computer Inquiry. 

 
Appendix 
1. In Part 64 the headnote of Subpart G and the text and headnote of Section 64.702 are 
amended to read as follows: 
Subpart G: Furnishing of Enhanced Services and Customer-Premises Equipment by 
Communications Common Carriers 
64.702 Furnishing of enhanced services and customer-premises equipment: 
(a) For the purpose of this Subpart, the term "enhanced service" shall refer to services, 
offered over common carrier transmission facilities used in interstate communications, 
which employ computer processing applications that act on the format, content, code, 
protocol or similar aspects of the subscriber's transmitted information; provide the 
subscriber additional, different, or restructured information; or involve subscriber 
interaction with stored information. Enhanced services are not regulated under Title II of 
the Act. 
(b) Communications common carriers subject, in whole or in part, to the 
Communications Act may directly provide enhanced services and customer-premises 
equipment; provided, however, that the Commission may prohibit any such common 
carrier from engaging directly or indirectly in furnishing enhanced services or customer-
premises equipment to others except as provided for in paragraph (c) of this section, or as 
otherwise authorized by the Commission. 
(c) A communications common carrier prohibited by the Commission pursuant to 
paragraph (b) of this section from engaging in the furnishing of enhanced services or 
customer-premises equipment may, subject to other provisions of law, have a controlling 
or lesser interest in, or be under common control with, a separate corporate entity that 
furnishes enhanced services or customer-premises equipment to others provided the 
following conditions are met: 
(1) Each such separate corporation shall obtain all transmission facilities necessary for 
the provision of enhanced services pursuant to tariff, and may not own any network or 
local distribution transmission facilities or equipment. 
(2) Each such separate corporation shall operate independently in the furnishing of 
enhanced services and customer-premises equipment. It shall maintain its own books of 
account, have separate officers, utilize separate operating, marketing, installation, and 
maintenance personnel, and utilize separate computer facilities in the provision of 
enhanced services. 
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(3) Each such separate corporation which provides customer-premises equipment or 
enhanced services shall deal with any affiliated manufacturing entity only on an arm's 
length basis. 
(4) Any research or development performed on a joint or separate basis for the subsidiary 
must be done on a compensatory basis. Software used by the subsidiary in the provision 
of enhanced services or equipment may only be developed by the separate subsidiary or 
non-affiliated contractor, except for utility software (such as operating systems, 
compliers, and debugging aids) and "firmware" that is an integral part of the hardware 
design. 
(5) All transactions between the separate corporation and the carrier or its affiliates which 
involve the transfer, either direct or by accounting or other record entries, of money, 
personnel, resources, other assets or any thing of value, shall be reduced to writing. A 
copy of any contract, agreement, or other arrangement entered into between such entities 
shall be filed with the Commission within 30 days after the contract, agreement, or other 
arrangement is made. This provision shall not apply to any transaction governed by the 
provision of an effective state or federal tariff. 
(d) A carrier subject to the proscription set forth in paragraph (c) above: 
(1) shall not engage in the sale or promotion of enhanced services or customer-premises 
equipment, on behalf of the separate corporation, or sell, lease or otherwise make 
available to the separate corporation any capacity or computer system component on its 
computer system or systems which are used in any way for the provision of its common 
carrier communications services. (This does not apply to communications services 
offered the separate subsidiary pursuant to tariff); 
(2) shall disclose to the public all information relating to network design and technical 
standards and information affecting changes to the telecommunications network which 
would affect either intercarrier interconnection or the manner in which customer-
premises equipment is attached to the interstate network prior to implementation and with 
reasonable advance notification. When such information is disclosed to the separate 
corporation it shall be disclosed and be available to any member of the public on the 
same terms and conditions; 
(3) may not provide to any such separate corporation any customer proprietary 
information unless such information is available to any member of the public on the same 
terms and conditions; and 
(4) must obtain Commission approval as to the manner in which the separate corporation 
is to be capitalized, prior to obtaining any interest in the separate corporation or 
transferring any assets, and must obtain Commission approval of any modification to a 
Commission approved capitalization plan. 
(e) Except as otherwise ordered by the Commission, after March 1, 1982 the carrier 
provision of customer-premises equipment used in conjunction with the interstate 
telecommunications network shall be separate and distinct from provision of common 
carrier communications services and not offered on a tariffed basis.  
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Appendix D: FCC Conventions 

This section provides an overview of the FCC’s document naming conventions. It 

has been extracted verbatim from the FCC’s website: 

ABBREVIATIONS 
IB: International Bureau 

IFTS: Instructional Fixed Television Service 

LPTV: Low Power Television 

MDS: Media Distribution Service 

MMB: Mass Media Bureau 

Part 68: Part 68  of  the  FCC  rules  (47  C.F.R.  Part  68)  governs  the  connection  of 
Terminal Equipment (TE) to the Public Switched Telephone Network (PSTN). 

DOCUMENT TYPES 

Every FCC document that is released falls into a specific category. For example, 
news releases are statements summarizing decisions or activities that the 
Commission considers newsworthy. Decisional documents are issued as different 
types of opinions or orders, depending on the kind of decision that is issued. 
Public notices contain information to inform the public promptly and succinctly 
about a wide variety of Commission actions. Public notice announcements often 
have legal precedence. For example, several bureaus issue weekly public notices 
containing lists of license actions taken. Here is a list of the abbreviations for the 
document types and the corresponding description” (retrieved June 24, 2008 from 
http://hraunfoss.fcc.gov/edocs_public/edocsLink.do?mode=definitions). 

 

Document Type Description 
Agenda Item (News Release)  Agenda Item News Release 
Correction (Correction) Correction 
News Release (FACT SHEET)  Fact Sheet 
News Release (News Release)  News Release 
News Release (Open Proceedings)  Open Proceedings 
News Release (Part 68 Applications 
Received)  

Part 68 Applications Received 
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Document Type Description 
News Release (STMT)  Statement 
News Release (Study)  Study 
Public Notice (BLS Notice)  Broadcast Licensing Service Notice 
Public Notice (Broadcast Action)  Broadcast Action (MMB) 
Public Notice (Broadcast Applications)  Broadcast Applications  (MMB) 
Public Notice (Callsign Changes)  Callsign Changes (MMB) 
Public Notice (Erratum)  Erratum released as a Public Notice 
Public Notice (Exparte)  Exparte released as a Public Notice 
Public Notice (FM Windows)  FM Windows (MMB) 
Public Notice (ITFS Notices)  ITFS Notices (MMB) 
Public Notice (LPTV Notices)  LPTV Notices (MMB) 
Public Notice (MDS Notices)  MDS Notices (MMB) 
Public Notice (PN)  Public Notice 
Public Notice (Part 68 Actions)  Part 68 Actions 
Public Notice (Radio Cutoffs)  Radio Cutoffs (MMB) 
Public Notice (TV Notices)  TV Notices (MMB) 
Public Notice (Tariffs Combined)  Tariffs Combined 
Speech (SPEECH)  Speech 
Sunshine (Sunshine)  Sunshine 
Text (Cable Landing Licenses)  Cable Landing Licenses (IB) 
Text (Certificate & Order)  Certificate & Order 
Text (Decision)  Decision 
Text (Declaratory Ruling)  Declaratory Ruling 
Text (ERRATUM)  Erratum released as a Text 
Text (FNPRM)  Further Notice of Proposed Rulemaking 
Text (Forfeiture Order) Forfeiture Order 
Text (Initial Decision)  Initial Decision 
Text (LETTER)  Letter 
Text (M&O)  Memorandum and Order 
Text (MO&O)  Memorandum Opinion and Order 
Text (MO&OR)  Memorandum Opinion and Order on Reconsideration 
Text (MOO&A)  Memorandum Opinion and Order and Authorization 
Text (NAL)  Notice of Apparent Liability 
Text (NALF)  Notice of Apparent Liability and Forfeiture 
Text (NOI)  Notice of Inquiry 
Text (NPRM)  Notice of Proposed Rulemaking 
Text (O&A)  Order and Authorization 
Text (ORDER)  Order 
Text (Order, Authorization & Certificate) Order, Authorization & Certificate 
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Document Type Description 
Text (Policy Statement)  Policy Statement 
Text (R&O)  Report & Order 
Text (RAO Notices)  Responsible Accounting Office Letter 
Text (RECON)  Reconsideration 
Text (REPORT)  Report 
Text (See Citator3)  Legacy Citator Data, with no known document type 
Text (Summary Decision)  Summary Decision 
Text (Supplemental Initial Decision)  Supplemental Initial Decision 
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Appendix E: Data Analysis Tool 
- Situational Map for Computer 

Inquiry I 

This Appendix section provides the 
“situational map” (adapted from Clarke, 
2005) that was used to assist in repeated 
close readings of the documents 
contained in the First Computer Inquiry 
docket. These topics informed the 
coding scheme noted in an earlier 
Appendix section. 
 
Human Elements/Actors 
 
Individual human elements/actors97 
Academics 
Commissioners Burch, Johnson, Lee, 
Wells, Wadsworth  
Nyborg 
Seitz 
 
Collective human elements/actors98 
Academic organizations 
ADPSO 
All NOI respondents 
Bell System 
Common carriers 
Companies: Western Union, General 
Electric, AT&T, IBM 
Computer enterprises 
Computer manufacturers 
Computer service bureaus 
Congress 
Courts 
General Services Administration 
(GSA)99 

                                                 
97 key individuals and significant (unorganized) 
people in the situation 
98 particular groups, specific organizations 

Government agencies: FCC and FCC 
divisions, FTC, NTIA, DOJ, OTA 
Manufacturing firms 
Microwave Communications 
NAM 
National Academy of Sciences100 
News media (business press) 
NTIA 
Petitioners 
Philadelphia Court 
Private carriers 
Professional Associations: AFIPS 
Resellers/resale carriers 
Rixon Electronics 
SRI 
Task Forces 
The computer industry at the time 
U.S. Dept of Justice 
Union Pacific Railroad 
Xerox corp 
 
The following responded to the initial 
notice:  
 
American Communications Association; 
American Newspaper Publishers 
Association; American Petroleum 
Institute (Central Committee on [**2]  
Communications Facilities); American 
Telephone & Telegraph Co.; Applied 
Data Processing, Inc.; Association of 
American Railroads; Association of Data 
Processing Service Organizations, Inc.; 
Bunker-Ramo Corp.; Business 
Equipment Manufacturers Association; 
C-E-I-R, Inc.; Collins Radio Co.; 
Computer Research Corp.; Computing 
and Software, Inc.; Department of 
Justice of the United States; Dial Data 
                                                                   
99 positioned as ‘representing’ the ‘interests’ of 
other government agencies 
100 where FCC deferred the privacy issue and 
technical feasibility of tariff charges 
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Inc.; East & Watts; General Electric Co.; 
General Services Administration of the 
United States; Honeywell Inc.; 
Informatics Inc.; International Business 
Machines Corp.; ITT Data Services; ITT 
World Communications Inc.; John 
Wiley & Sons, Inc.; McDonnell 
Automation Center; Metromedia, Inc.; 
Microwave Communications, Inc.; 
Milwaukee Railroad; National 
Association of Educational 
Broadcasters; National Association of 
Manufacturers; National Committee for 
Utilities Radio; Randolph Computer 
Corp.; Republic Systems & 
Programming; Rixon Electronics, Inc.; 
Robosonics, Inc.; Towson Laboratories, 
Inc.; Union Pacific Railroad Co.; Unitab 
Co.; VIP Systems; Western Union 
Telegraph Co.; and Xerox Corp. 
 
Data Processing Industry  
 
Association of Data Processing Service 
Organizations 
Business Equipment Manufacturers 
Association  
Central Information Processing Corp.  
Computing & Software, Inc.  
Control Data Corp.  
Electronic Industries Association  
General Electric Co.  
International Business Machines 
Law Research Service 
North American Computer and 
Communications Co. 
Rand Corp.  
Spindletop Research  
Systems Corp.  
The Bunker-Ramo Corp. 
UNIVAC Division Sperry  
University Computing Co.  
Van Horn Information Processing  

Xerox Corp.  
 
B. Communications Industry 
  
American Telephone & Telegraph Co.  
Collins Radio Co.  
Communications Satellite Corp.  
Electrospace Corp.  
General Telephone & Electronics 
Service Corp.  
International Telephone & Telegraph 
Corp. 
Microwave Communications, Inc.  
RCA Communications, Inc.  
Rixon Electronics, Inc.  
Technical Communications Corp.  
U.S. Independent Telephone Operators 
Western Union International, Inc.  
Western Union Telegraph Corp.  
 
C. Commercial Users of Data Systems 
 
Aeronautical Radio, Inc.  
Aerospace Industries Association of 
America, Inc. 
Aetna Life and Casualty Co.  
American Bankers Association  
American Business Press, Inc.  
American Newspaper Publishers 
Association 
American Petroleum Institute  
American Trucking Associations, Inc.  
Association of American Railroads  
Credit Data Corp.  
Eastern Airlines, Inc.  
Humble Oil & Refining Co.  
Lockheed Aircraft Corp.  
McGraw-Hill, Inc.  
National Association of Manufacturers  
National Committee for Utilities Radio 
National Retail Merchants Association  
Societe Internationale de 
Telecommunications Aeronautiques 
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Union Pacific Railroad Co.  
United Air Lines, Inc.  
 
D. Government and Other  
 
American Institute of Industrial 
Engineers 
Association for Computing Machinery  
California Public Utilities Commission 
Executive Agencies of the United States 
Federal Reserve Board  
Institute for Electrical and Electronics 
Engineers, Inc.   
Interuniversity Communications Council 
(EDUCOM)  
National Association of regulatory 
Utility Commissioners  
National Physical Laboratory of the 
Ministry of Technology 
U.S. Department of Justice  
University of Maine 
 
RESPONSES TO REPORTS OF 
STANFORD RESEARCH INSTITUTE 
IN DOCKET 16979  
 
A. Data Processing Industry  
 
Association of Data Processing Service 
Organizations 
International Business Machines  
Electronics Industries Association  
Business Equipment Manufacturers  
Association 
National Association of Manufacturers  
Communication and Control, Inc.  
 
B. Communications Industry  
 
Bell System Cos.  
United States Independent Telephone 
Association 

International Telephone & Telegraph 
Corp.  
United Utilities, Inc., et al.  
Microwave Communications, Inc.  
United Telecommunications Council  
RCA Global Communications, Inc.  
Western Union Telegraph Co.  
 
C. Commercial Users of Data Systems  
 
American Petroleum Institute  
Market Monitor Data, Inc.  
Credit Data Corp.  
Southern Pacific Co.  
Eastern Airlines, Inc.  
United Air Lines, Inc.  
 
D. Government and Other  
 
Executive Agencies of the United States   
Implicated101/silent actors/actants102 
Commissioner Wadsworth in NOI 
President who appointed commissioners 

                                                 
101 Implicated actors in a social world and/or 
arena are “actors silenced or only discursively 
present-constructed by others for their own 
purposes” (Clarke, 2005; p. 46). Two kinds: 
“physically present but generally 
silenced/ignored/invisible by those in power in 
the social world or arena” ….and “not physically 
present…but solely discursively constructed” 
(Clarke, 2005; p. 46).  
“The concept of implicated actors and actants 
can be particularly useful in the explicit analysis 
of power in social worlds and arenas” (Clarke, 
2005; p. 48). 
102 Implicated actants are “…nonhuman actors 
in situations of concern..[and] can be physically 
and/or discursively present in the situation of 
inquiry” (Clarke, 2005; p. 47). Research 
questions for this: “Who is discursively 
constructing what, and how and why are they 
doing so?” (Clarke, 2005; p. 47). 
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The “public, user(s), consumer(s), 
ratepayer(s), humans, persons, 
subscribers, citizens” 
The “computer” 
Hybrid services 
 
Absent actors/actants 
Social scientists 
Public interest advocacy groups 
 
Discursive Constructions103 
 
Discursive construction of individual 
human actors 
The ratepayer, customer, user, consumer 
 
Discursive construction of collective 
human actors104 
4 types of ‘responders’ (see para2 from 
SNOI) 
“carrier data affiliates” 
burgeoning industry 
Citizens, subscribers, consumers, 
commenters, ratepayers, humans, 
persons, users 
Common carriers 
Computer manufacturers 
Computer service bureaus 
Four ‘types’ of respondents105 
Non-carrier data processing 
organizations 
Non-carrier DP organizations 
Petitioners 
respondents mentioned in SNOI 
The computer industry 
The public, computer users 
 
                                                 
103 from Phillip and Jorgensen (cite; p. 166 
“identities and groups are discursively 
constructed”; see also notes in notebook for 
8/2/06, p. 6;  
104 See SNOI para 2 
105 see SNOI para 2 

Discursive construction of 
nonhuman106 actants 
Basic transmission services 
Content 
Hybrid services (hybrid data processing 
service; hybrid communication service) 
Information 
Infrastructure? 
Message-switching (historically 
regarded as a common carrier activity) 
The “developing communications art” 

                                                 
106 “…situational analysis must take salient 
nonhuman elements in situations of interest 
explicitly into account. Nonhuman 
actors/actants/elements pervade social life, 
constituting, constraining, and enhancing it, 
providing opportunities and resources, 
surveilling, and patrolling. Salient nonhumans 
are everywhere-in all situations-and deserve our 
serious analytical attention, including discourses 
and other virtual realities that might well ‘matter’ 
in the situation at hand” (Clarke, 2005; p. 78).  
“Including the nonhuman as agentic 
actors/actants in research takes up the 
postmodern challenge of posthumanism-the idea 
that only humans “really” matter or “matter 
most.” By acknowledging nonhumans as 
components and determinants of the 
arrangements that encompass people, this line of 
research problematizes the social and challenges 
traditional renderings of it as relations between 
people” (Clarke, 2005; p. 63). 
“A key argument in science and technology 
studies has been that the nonhuman and the 
human are co-constitutive-together constitute the 
world and each other….such processes of 
coconstruction and coconstitution can be studied 
through using the situation as the locus of 
analysis and explicitly including all analytically 
pertinent nohuman (including technical) 
elements along with the human in situational 
maps” (Clarke, 2005, p. 63). 
“Nonhuman actants structurally condition the 
interactions within the situation through their 
specific material properties and requirements and 
through our engagements with them. Their 
agency is everywhere” (Clarke, 2005; p. 63). 
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The public interest, convenience, and 
necessity 
 
Implicated/silent actors/actants  
First Amendment? 
Infrastructure  
 
Nonhuman elements actors/actants107 
“Conventional services” 
AT&T Consent Decree/Consent 
Judgment 
Basic transmission services? 
Carterfone Decision 
Content (altered v. “unaltered”) 
Data banks 
Dataspeed 40/4 technology 
digital signals 
Digital technology 
Enhanced non-voice services 
enhanced non-voice services? 
enhanced services? 
FCC docket documents 
FCC Record/Reports 
Multiplexing equipment 
Non communication carrier service 
official notices 
Philadelphia Broadcasting Case108 
SICOM and INFOCOM services 
Tariffed common carrier services 
Tariffs 
Technology (when it is given ‘agency’) 
Telequote IV technology 
The public interest (convenience and 
necessity) 
 
 
 
Major issues/debates (usually 
contested)109 
                                                 
107 technologies, material infrastructures, 
specialized information and/or knowledges, 
material ‘things’ 
108 See P4:17. 

“Conventional services” 
“Convergence, confluence, symbiosis, 
interdependency, conflation, embedded, 
integrated, merged, intertwined” 
Basic transmission services? 
Carrier charges and minimum periods of 
use 
Cost of communications services 
Data banks 
Dataspeed 40/4 
digital signals 
Efficiency 
Flexibility in regulating 
Forms of regulation 
Forms of regulation (ex., rate of return) 
Growth of communications 
Growth of the industry 
Growth of the industry and cost of 
communications 
Growth of time shared computer systems 
and services 
Information Privacy – re the proprietary 
nature of data stored in computers and 
transmitted over communications 
facilities110 
Innovation 
Interdependence 
Interdependence of 
Jurisdictional authority 
Keeping pace with developments in 
digital technology 
Reach of authority to regulate 
Regulatory boundaries 
Regulatory boundaries 
Regulatory jurisdiction and control 
Regulatory schemes 
Regulatory schemes, ex., maximum 
separation 
                                                                   
109 things listed here must be mentioned in the 
data;  search for terms like ‘allege, evils, punish, 
etc” and grab/code quotes to ‘lift’ these issues 
directly from the texts 
110 source: P1:25 



 264

See discursive construction of ‘issues’111 
Striking a balance between “promoting 
development of technology to concern 
that technology does not erode 
fundamental values” 
Striking a balance between “promoting 
development of technology to concern 
that technology does not erode 
fundamental values” 
Striking a balance between promoting 
development of technology  with 
“concern that technology development 
does not erode fundamental values” 
Tariff provisions and restrictions 
Tariffs 
Transgressing jurisdictional boundaries 
Transgressing marketplace boundaries  
When is sale of communications for hire 
subject to regulation under 
Communications Act of 34?112 
Whether service offerings of common 
carriers are keeping pace with … 
Whether to tariff specific non-
communications services 
Political/economic elements113 
Costs of communications services 
provision 
Growth of computer industry 
International, national, and local 
jurisdictional power 
Keeping pace with developments in 
digital technology 
Political parties of FCC Commissioners 
Striking a balance between promoting 
development of technology with 
“concern that technology development 
does not erode fundamental values” 
                                                 
111 see P4 and P5 
112 P4:40 
113 pick up on the “E” for environmental factors 
that you coded in your documents; the state, 
particular industry(ies), local/regional/global 
orders, political parties, NGOs, politicized issues 

Telephone industry power and 
dominance (monopoly issues) 
Trend toward lower EDP costs 
 
Related discourses114 
Administrative law 
Free enterprise system115 
Information age? 
Marketplace 
Transportation regulation? 
Utility regulation? 
 
Sociocultural/symbolic elements116 
“Natural evolution” of… 
Striking a balance between “promoting 
development of technology to concern 
that technology does not erode 
fundamental values” 
The “developing communications art” 
 
Spatial elements117 
“maximum separation”  
“pipeline” references? 
Circuit switching 
Common carriage 
Distance as a basis for service charges 
International, national, and local 
jurisdictional power 
Local data processing services 
Mediation of communication 
Multiple access data banks 

                                                 
114 (historical, narrative and/or visual) – 
normative expectations of actors, actants, and/or 
other specified elements, moral/ethical elements, 
mass media and other popular cultural discourse, 
situation-specific discourses 
115 see P4:19 
116 religion, race, sexuality, gender, ethnicity, 
nationality, logos, icons, other visual and/or 
aural symbols 
117 spaces in the situation, geographical aspects, 
local/regional/national/global issues; relate to 
deCerteau’s ‘telecommunications as a speaking 
space” and Lefebvre’s theories of social space 
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Networks 
Reference to “underlying technology” 
Remote access data processing services 
Time and distance as a basis for 
constructing charges118 
Transmission 
 
Temporal elements119 
“time and distance”120 
Bundling/unbundling concepts 
Changing technology landscape 
Circuit switching 
Court decisions (ex. AT&T Consent 
Decree) 
Docket proceedings and windows of 
time for comments 
Message-switching121 
Progress 
Real-time data processing 
communication system 
Reply/comment periods and timetables 
tariffs relating to shared use 
Technological advances122 
Terms of commissioners 
Time as a basis for service charges 
Time sharing systems 
 
Other kinds of elements 
Processes 

                                                 
118 source: P1:25 
119 historical, seasonal, crisis, and/or trajectory 
aspects 
120 source: P1:25 
121 See P4:15 
122 source: P1:24 
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Appendix F: Textual Analysis - Key Concepts 

This Appendix section is a synthesis of Fairclough’s (1992) recommended textual 

analysis tools for critical discourse analysis. It was used to guide analysis of the textual 

practices of all 23 Computer Inquiry episodes. 

ASSUMPTIONS 

Non-random nature of language; language users make choices; relations between 

wording and meaning are not random. 

Analyzing discourse (text linguistics) requires studying the grammar that lies 

beneath it. 

Examine patterns of implicit and explicit linguistic choices as language-in-action 

and through language, exercising power. 

Language functions: ideational, interpersonal, textual (how pieces fit together, are 

fore-grounded and back-grounded, assumed as given or new, selected as a topic or a 

theme, link to other parts of the text, link to institutions and ideas outside of the text). 

VOCABULARY PATTERNS 

Wording: look for evidence of rewordings and alternative wordings and the role 

of wording in cohesive strategies 

Word meaning: look for changes in the strength and character of efforts to 

construct meaning 

Metaphor: look for how figures of speech structure thinking about concepts and 

processes; how metaphors are used to bridge discourse types; also pay attention to root 

metaphor types: mechanism, organism, contextual, and form.123 

                                                 
123 Metaphor theory and analysis were not used in this dissertation. However, further 
work on the Computer Inquiries should consider looking at this dimension of discursive 
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CLAUSE GRAMMAR PATTERNS: RHETORICAL DEVICES 

Modality shows manner of action: look for markers that indicate levels of 

commitment or affinity to concepts and processes; hedging 

Helping verbs: may/might (to express a desire, be allowed or permitted, to show 

probability); can/could (to know how, be able to, possess the right or power to, have 

permission, be allowed to); will/would (to show future action or condition, show 

willingness, command, customary or habitual action); shall/should (future action or 

condition, expectation, determination, obligation, duty, promise, or request) 

Declarative purpose – used to state a fact or ask a question; addresses probability 

(certainly, probably, possibly) and frequency (always, usually, sometimes, never) 

Imperative purpose – used to give commands or make requests; addresses 

obligation (required, supposed, allowed) and inclination (determined, keen, willing, 

unwilling) 

Subjunctive purpose – use to express doubt; follow clauses of necessity, demand, 

or wishing 

Transitivity: subject–verb–object relations 

Transitive/intransitive; reveal the coding of processes, i.e., action-oriented (where 

an agent acts on a goal), event-oriented, relational (where the verb marks a relationship 

of being, having, possessing or becoming), and mental (where the verb marks a process 
                                                                                                                                                 
textual practice. The following may be helpful: Hart, Christopher. (May 2008). Critical 
discourse analysis and metaphor: toward a theoretical framework. Critical Discourse 
Studies, Volume 5(2), pp. 91-106; Sawhney, H. & Jayakar, K. (1999). Universal Service: 
Migration of metaphors. In B. Cherry, A. Hammond, and S. Wildman (Eds.), Making 
universal service policy: Enhancing the process through multidisciplinary evaluation (pp. 
15-37). Sawhney, H. (1996). Information superhighway: Metaphors and midwives. 
Media, Culture, and Society, 18:291-314. Sawhney, H. (2001). Dynamics of 
infrastructure development: Metaphors, political will, and creative error. Media, Culture, 
and Society, 23:33-51. 
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of cognition, perception, or affection, i.e., usually transitive that involve knowing, 

thinking, hearing, noticing, liking, or fearing something), and what kinds of agency, 

causality, and responsibility are revealed in those processes 

Voice (active v. passive): look for placement of given (already known) v. new 

information. Given information is usually at beginning of a clause and new information is 

usually at the end of a clause structure; passive voice contributes to obscuring agency, 

causality, responsibility in various processes and lends an impersonal, bureaucratic tone 

Nominalizations: look for evidence of transforming processes into states and 

being bac-grounded; note how these lead to impersonal, bureaucratic, unclear 

constructions 

Theme: look for what is placed initially in clauses and sentences for insights into 

assumptions and strategies that may or may not be made explicit. “Theme is what carries 

forward the development of the text as a whole” (Halliday, 1985; p. 315). 

CLAUSE/SENTENCE COHESION: STRATEGIES AND MARKERS 

Surface cohesive markers: reference (referring back or forward in the text, or 

outwards extra-textually using personal pronouns, demonstratives, and definite article), 

ellipsis/substitution, conjunction (using ‘since, if, and, therefore, in addition, in other 

words’ and other markers to set up relationships between propositions and proposals, 

steps in an argument, and processes), lexical cohesion repeating words using synonyms, 

hyponyms as instances of more general term, or collocations where words co-occur not 

by chance, e.g., crystal clear, and involve verb-object relations, compound nouns, 

prepositions with certain verbs and not others, etc. 

Cohesive strategies signifying temporal, causal, conditional, comparative 

relations): elaboration (rewording, exemplifying, clarifying), extension (expanding 
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meaning through use of ‘with, and, or’, etc.), enhancement (qualifying meanings by time, 

place, manner, cause or condition) 
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Appendix G: Systemic Functional Linguistics - Key Concepts 

This Appendix section summarizes key concepts of Halliday’s theory of systemic 

functional linguistics, which Fairclough (1992) draws upon in his critical discourse 

analysis framework. 

 

Fairclough’s CDA framework is rooted in Halliday’s robust theory of systemic 

functional linguistics where “systemic” connotes “a theory of meaning as choice, by 

which a language, or any other semiotic system, is interpreted as networks of interlocking 

options….[and] how the options are realized ” (Halliday, 1985; pp. xiv-xv). Fairclough 

applies Halliday’s theory of grammar to examine implicit and explicit linguistic choices 

as illustrations of language-in-action and by extension, the exercise of power. Halliday 

(1985) asserts “that the study of discourse (‘text linguistics’) cannot properly be separated 

from the study of the grammar that lies behind it” (p. 345). His theory of grammar 

demonstrates how each element of a language, whether spoken or written, functions as 

part of a linguistic system to satisfy two primary human needs: to comprehend the 

environment around us (an ideational and reflective purpose) and to act on others within a 

shared linguistic system (an interpersonal and action-oriented purpose).  

According to Fairclough, four analytical categories can be used to explore the 

ideational dimension124 of texts: 1) vocabulary -- word meanings, wording, and 

metaphor, 2) grammar, which involves analyzing modality and transitivity, 3) cohesion, 

or analysis of connectives and argumentation techniques, and 4) structure -- the overall 

structure of a text. Three additional features include force of utterance, coherence, and 

                                                 
124 This dissertation project has focused primarily on the ideational, i.e., rulemaking, aspect of FCC text 
production, distribution, and consumption.  
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intertextuality. What follows is a more detailed discussion of the first four categories and 

why I chose to apply them to this project whose overall goal has been to excavate the 

discursive construction of communications technology through rulemaking discourse. 

VOCABULARY 

The first grammatical category involves close attention to specific lexical 

properties of selected text samples: word meanings, wording, and metaphor. Word 

meaning is an analytical category of critical importance to this project because  

the meanings of words and the wording of meanings are matters which are 
socially variable and socially contested, and facets of wider social and cultural 
processes (Fairclough, 1992; p. 185).   

I present findings that illustrate how “….change and contestation of meaning result in 

changes in the strength and clarity of boundaries between meanings within a word’s 

meaning potential, and indeed contestation may resolve around such boundaries” 

(Fairclough, 1992; p. 186). A second vocabulary feature is wording, which is also 

referred to as  “lexicalization” and “signification” (Fairclough, 1992; p. 9). Wording 

strategies reveal “the multiplicity of ways of ‘wording’ a meaning” (Fairclough, 1992; p. 

190) and involve paying close attention to three discursive strategies:  

alternative wordings and their political and ideological significance, …how 
domains of experience may be ‘reworded’ as part of social and political struggles, 
… or how certain domains come to be more intensively worded than others 
(Fairclough, 1992; p. 77).   

A third feature of vocabulary is metaphor. Metaphorical analysis requires attention to 

how figures of speech structure thinking about concepts and processes. Fairclough notes 

“how a particular domain is metaphorized is one of the stakes in the struggle within and 

over discourse practices” (Fairclough, 1992; p. 195).  He adds that  

…some metaphors are so profoundly naturalized within a particular culture that 
people are not only quite unaware of them most of the time, but find it extremely 
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difficult, even when their attention is drawn to them, to escape from them in their 
discourse, thinking, or action  (Fairclough, 1992; p. 195). 

Close reading of text samples can bring to light “surface metaphors” and 

metaphor “clusters” that lead to unearthing what Gozzi (1999; p. 70) calls “deep 

metaphors” (also referred to as “master metaphors”). According to Gozzi,  

a deep metaphor structures discourse, even though it may not ever be explicitly 
stated in that discourse. It serves as a blueprint, or a ground plan, guiding the 
discourse. It can be detected by the relations between the many surface metaphors 
that appear in the actual discourse” (p. 59).  

He cites Pepper as the source of the “four root metaphors that he [Pepper] claimed 

underlie the major philosophical systems in Western thought” (p. 59): mechanism, 

organicism, contextualism, and formism.  

• A mechanistic root metaphor “relies on images of levers, electric fields, 

technology in general” while an  

• organistic root “focuses on integrating processes that form an organic whole, 

transcending the sum of their parts” (p. 59).  

• A contextual root metaphor “studies every event as a strand in a historical 

context” and a  

• form root “relies on an intuition of similar forms in dissimilar phenomena” (p. 

59).  

Metaphors enable the ideational function of language to frame meaning. For example, if 

technology is used as a deep metaphor for how society works, then technologists and 

engineers could emerge in commanding positions for any number of social processes, 

including regulation. Thus, according to Gozzi (1999),  

…the machine, in a somewhat abstract sense, is the deep metaphor most 
implicated in the thinking of science, and objectivist culture more generally (p. 
62).  
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On the other hand, if “art” is used as a metaphor for society, for example, “society is a 

work of art” then this “could lead to a more participatory and creative set of assumptions” 

(p. 63). This chapter explores metaphorical attributes of selected text passages and their 

relationship to the ideational, definitional, or constitutive role of FCC rulemaking in the 

Computer Inquiries.  

GRAMMAR 

Grammatical analysis scrutinizes how selected “clauses are linked together into 

sentences, and how sentences are in turn linked together to form larger units in texts” 

(Fairclough, 1992; p. 77). The textual function of the clause/sentence “concerns how bits 

of information are foregrounded or backgrounded taken as given or presented as new, 

picked out as ‘topic’ or ‘theme” and how pieces of texts are “linked to preceding and 

following parts of the text, and to the social institution ‘outside’ the text” (Fairclough, 

1992; p. 65).  

Modality reveals a writer or speaker’s level of commitment – high or low affinity 

–  to a proposition (p. 142). Halliday (1985) states this simply as “the area of meaning 

that lies between yes and no – the intermediate ground between positive and negative 

polarity” (p. 335). Fairclough associates modality primarily with the interpersonal 

function of language. He also emphasizes that modality offers “a point of intersection … 

between signification of reality and the enactment of social relations” (p.160) which 

positions modality as an intersection linking the interpersonal and ideational functions. 

Modality is expressed grammatically by using different types of auxiliary verbs such as 

must, may, can, should; various modal adverbs like possibly and probably; or their 

associated adjective forms: possible and probable. Modality also includes hedging-

oriented descriptive terms such as sort of, a bit, or somewhat. Rhetorical use of modal 



 274

elements makes it possible for a communicator to express low or high affinity to ideas, 

things, events, or other social realities. For example saying “I think, suspect, or doubt that 

the sun revolves around the earth” is a subjective way of claiming affinity to an idea 

whereas “the sun may revolve around the earth” is more objective strategy that, as 

Fairclough suggests, “often implies some form of power” because “…it may not be clear 

whose perspective is being represented, whether, for example, the speaker is projecting 

her own perspective as a universal one, or acting as a vehicle for the perspective of 

another individual or group” (p.159). He reminds us that expressing a high degree of 

affinity sometimes signals solidarity with others but not necessarily agreement about a 

proposition. 

Transitivity in grammar is that part of a clause that calls attention to attributes of 

voice, nominalizations, and theme and reveals the “processes which are coded in clauses” 

(p.178). Fairclough emphasizes “a social motivation for analyzing transitivity is to try to 

work out what social, cultural, ideological, political or theoretical factors determine how 

a process is signified in a particular type of discourse (and in different discourses), or in a 

particular text” (p.179-80). Let’s focus first on processes.  

Clauses reveal “process types” that in the English language include those that are 

1) action-oriented (both directed and non-directed) “where an agent acts upon a goal”, 2) 

event-oriented, 3) relational (“where the verb marks a relationship, for example, of being, 

having, or becoming”), or 4) mental (cognition, perception, and affection). For example, 

a transitive clause like “the police arrested 50 protesters” indicates directed action using 

the following syntax:  subject (the police), verb (arrested), object (50 protesters). Non-

directed action clauses like “the protesters fought back” answer the question “What did 

the protesters do?” (F:180). They are intransitive and indicate an action or event process 

that “involves an agent and an action but [has] no (explicit) goal” (p.180). The latter has 
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the following syntax: subject (the protesters), verb (fought back) with no object. 

Relational processes “involve relations of being, becoming, or having (possession) 

between entities” (p. 180), for example, “Some of the protesters are dead” or “Some of 

the protesters became agitated” or “The police had guns.” Mental processes typically 

employ transitive syntax of subject, verb, object, and involve such things as knowing, 

thinking, hearing, noticing, liking, or fearing something. In the example above, the 

protesters would be the sensers and the police would be the phenomena, or the “source or 

target of [a cognition, perception, or affection] experience.”  The key, according to 

Fairclough (1992) is “which process type is chosen to signify a real process may be of 

cultural, political, or ideological significance” (p. 180). In other words, “an issue that is 

always important is whether agency, causality, and responsibility are made explicit or left 

vague” (p. 181). Sometimes events or actions are described as something that “just 

happens” or something that occurred as a result of the actions of responsible agents. 

Fairclough (1992) reminds us that “it is always worth attending to what is placed initially 

in clauses and sentences, because that can give insight into assumptions and strategies 

which may at no point be made explicit” (p. 184). The properties of voice, 

nominalization, and theme are analytical tools for exploring the role of transitivity in 

discourse.   

Voice determines where ‘given’ and ‘new’ information is placed in a clause, and it 

has two dimensions: active and passive. New information is usually found at the end of a 

clause whereas ‘already known’ information typically begins a clause. Using passive 

voice allows omission of the agent “to obfuscate agency, and hence causality, and 

responsibility” (p. 182). Examples from Fairclough include the active voice clause “the 

police shot 100 demonstrators” and the passive voice versions “100 demonstrators were 

killed (by the police).” Danet’s research on discourse indicates that legal language is 
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replete with passive voice constructions. Charrow claims that passive voice is what gives 

language an impersonal, bureaucratic tone and uses several examples from a federal tax 

form to illustrate this.  

Nominalization is a grammatical tool that converts adjectives and verbs into 

nouns; for example, “make a suggestion” instead of “suggest” (Charrow, 1982; p. 183) is 

an example of transforming a process or activities into a state. Charrow asserts that 

“nominalizations tend to lead to other, impersonal, bureaucratic, or unclear phrases and 

constructions” (p. 183). Similar to the effect of passive voice, nominalizing is a way of 

“…backgrounding the process itself…and usually not specifying its participants, so that 

who is doing what to whom is left implicit” (p. 179).   

Theme analysis involves observing the “choice of Theme, [as] clause by clause, 

[theme] is what carries forward the development of the text as a whole” (Halliday,  1985; 

p. 315). The rhetorical ordering of clause (or sentence) elements is a way of discerning 

which pieces of information the speaker or writer ascribes most importance. “It is always 

worth attending to what is placed initially in clauses and sentences, because that can give 

insight into assumptions and strategies which may at no point be made explicit” (F: 184). 

Fairclough suggests that these alternatives can suggest topics about which there may be 

“political and ideological struggle” (p. 181). “Looking at what is selected as theme in 

different types of texts can give insight into commonsense assumptions about the social 

order, and rhetorical strategies” (p. 183).  Associated with theme is the element of focus, 

or, as Halliday suggests “the main point of the discourse” (1985; p. 315).  

TEXT STRUCTURE AND STRATEGIES OF COHESION 

Modality and transitivity are rhetorical devices that contribute to what Fairclough 

calls the “architecture of a text” (1992; p. 174), or how a text’s purpose is revealed 
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through close observation of the ways in which component parts connect and thus 

contribute to its overall structure and flow. He adds that “cohesion is one factor in 

coherence” (1992; p. 177), and adds that “cohesion may turn out to be a significant mode 

of ideological ‘work’ going on in a text” (p. 177). This supports Halliday’s assertion that 

what gives a discourse its texture is a combination of structure (thematic and 

informational) and cohesion, “without which [that discourse] would not be discourse” 

(Halliday, 1985; p. 314).  Relations between clauses are constructed using “surface 

cohesive markers” like reference, ellipsis, conjunction, and lexical cohesion” (Fairclough, 

1992; p. 176); they can also be constructed using the following additional cohesive 

strategies: elaboration, extension, and enhancement (p. 175).  

Briefly, reference concerns “referring back to an earlier part of a text, forward to a 

part of the text that is coming, or outwards to the situation or wider cultural context of the 

text, using items such as personal pronouns, demonstratives, and the definite article” 

(Fairclough, 1992; p. 176). Ellipsis “leaves out material that is recoverable from another 

part of the text, or replaces it with a substitute word, and so makes a cohesive link 

between the two parts of the texts” (Fairclough, 1992; p. 176). Sometimes associated with 

ellipsis is substitution. Conjunction can be either internal (interpersonal) or external 

(ideational) and uses “conjunctive terms like “since, if, and, therefore, in addition, in 

other words, etc.” (Fairclough, 1992; p. 176). Interpersonal conjunction “sets up a 

relationship between propositions and proposals….where the semantic relations are 

between the steps in an argument, not between phenomena of experience” while 

ideational conjunction “sets up a relationship between processes….[where] a simple 

pattern … of a sequence of events [is] shown as following one another in time” (Halliday, 

1985; p. 317). Lexical cohesion involves “repetition of words, the linking of words and 
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expressions [by way of] synonymy, hyponymy, or collocation” (Fairclough, 1992; p. 

176).  

The cohesive strategies that involve elaboration, extension or enhancement focus 

on the temporal, causal, conditional, and comparative relations between clauses and 

sentences (Fairclough; 1992, p. 175). Elaboration involves rewording, exemplifying, and 

clarifying while extension expands meaning by using words such as ‘and, moreover, but, 

yet, however, or, alternatively, instead” (Fairclough, 1992; p. 175). Enhancement 

qualifies meanings in terms of “time, place, manner, cause or condition” (Fairclough, 

1992; p. 175). The following excerpt from Fairclough (1992; p. 175) summarizes 

Halliday’s interpretation of these processes (emphasis added): 

In elaboration, one clause (sentence) ‘elaborates on the meaning of another by 
further specifying or describing it’, that is, by rewording it, exemplifying it, or 
clarifying it…In extension, one clause (sentence) ‘extends the meaning of another 
by adding something new to it’. This may be a matter of straight addition (marked 
with ‘and’, ‘moreover’, etc.), an adversative relation (marked with ‘or’, 
‘alternatively’, ‘instead’, etc.). In enhancement, one clause (sentence) ‘enhances 
the meaning of another by qualifying it in a number of possible ways: by 
reference to time, place, manner, cause or condition’. 

The lexical, grammatical, and cohesive features of texts just reviewed in 

Fairclough’s analytical framework also appear in studies of legal, bureaucratic, and 

corporate discourse genres of which FCC discourse is a part. While those studies are 

more descriptive rather than critically framed, they provide insights into features that 

characterize aspects of the grammar of the text samples analyzed in this chapter.  For 

example, Danet (1985; pp. 110-113) identifies eleven features of legal discourse: 1) 

nominalizations, 2) use of passive voice, 3) omitting wh-forms of clauses and some forms 

of the verb to be, 4) conditionals, 5) prepositional phrases, 6) excessive sentence length 

and complexity, 7) use of unique determiners such as “such” and “said,” 8) impersonal 
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voice, for example, use of third person v. first or second person using “I/we” or “you,” 9) 

negatives like “unless” or “except,” 10) binomial and multinomial expressions, and 

finally 11) elaborate parallel structures. Similarly, Charrow (1982) describes recurring 

features of bureaucratic language: 1) complex and ambiguous conditionals, 2) intrusive 

phrases, 3) overused full and truncated passives, 4) nominalizations, 5) noun strings, and 

6) double and multiple negatives. Finally, Bhatia’s study of legislation (1993) adds some 

additional features such as “initial case descriptions,” “qualifications,” and “syntactic 

discontinuities”. What is important is not simply describing the presence of absence of 

these features in text samples, but to understand how these features contribute to 

discursive power.  
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