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from the  
editors-in-chief

Submissions to the LBJ Journal 
should be less than 5,000 words and 
on a topic relevant to public affairs. 
Citations and style should conform 
to the LBJ School Student Pub-
lishing Guide (http://www.utexas.
edu/lbj/student_res/pubguide/) 
and/or The Chicago Manual of 
Style (15th ed. 2003).

The LBJ Journal of Public Affairs 
is distributed at no cost to members 
of our subscription list. If you wish 
to be placed on this subscription 
list, please contact the editorial 
board. Back issues of the LBJ Jour-
nal may also be obtained at no cost 
by contacting the editorial board. 
An online version is available at 
www.lbjjournal.com.

During a year of transition at the LBJ School of Public Affairs—a new 
dean was selected and a new graduate curriculum adopted—we 
were excited to welcome 11 editors to the editorial board. At the LBJ 
Journal Online (www.lbjjournal.com), staff members contributed 
articles on timely issues such as the war in Iraq, the president’s guest 
worker program, and the debate over stem-cell research, as well as 
interviewed Dana Gioia, the chairman of the National Endowment 
for the Arts. 

This edition of the LBJ Journal of Public Affairs presents articles on 
a characteristically diverse range of subjects: new Social Security op-
tions for workers traveling between Mexico and the United States; 
intellectual piracy in China; deterioration of the rule of law in Nepal 
and its impacts on democracy and human rights; the petroleum refin-
ing industry’s environmental and social impacts; the impact of de-
mographic change on military capabilities; threats to the U.S. dollar’s 
prominence; and the growing focus on corporate social responsibility. 
In addition, Former U.S. Secretary of Commerce Don Evans reflects 
on the global spread of democracy, and Professor Christopher King 
examines the impact of welfare reform on various states.

As always, we are grateful to the LBJ School staff and the Gradu-
ate Public Affairs Council (GPAC) for their support of the journal. 
We especially want to thank Marilyn Duncan and Doug Marshall in 
the school’s Communications Office for their invaluable assistance 
in editing and laying out the journal, and Don Wallace and the 
Business Office staff for their generosity and help in navigating the 
budget process. We are also indebted to María de la Luz Martínez 
and Megan Scarborough for featuring LBJ Journal Online articles on 
the homepage of the LBJ School website (www.utexas.edu/lbj).
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Practitioner’s corner

By donaLd L. evans

Donald L. Evans was the 34th U.S. 
Secretary of Commerce, serving 
from 2001 to 2005. He is CEO of 
the Financial Services Forum, an 
association of the chief executive 
officers of 20 of the largest and most 
diversified financial institutions in 
the United States. Evans attended 
the University of Texas at Austin, 
receiving a B.S. degree in mechani-
cal engineering in 1969 and an 
MBA in 1973. In 1995, Governor 
George W. Bush appointed Evans to 
the board of regents of the Univer-
sity of Texas. He was elected chair 
of the board in 1997. Evans worked 
on behalf of Bush’s gubernatorial 
campaigns in 1994 and 1998, and 
served as chair of the Bush/Cheney 
2000 campaign.

a future Where 
freedom endures

“Change is the law of life. And those who look only to the past or present are 
certain to miss the future.”—John F. Kennedy

FOR MOST OF ITS NATIONAL HISTORY, the United States 
has tried to avoid the affairs of the world. Protected by two 
oceans and surrounded by friendly neighbors, we saw no need 

to engage in the great dramas of other lands. Indeed, America’s first 
foreign policy was crafted by George Washington. He kept us out of 
the French Revolution, and, in his Farewell Address, urged Ameri-
cans to avoid foreign entanglements. For more than 100 years, that’s 
exactly what we did. 

But that began to change in the 20th century. Two world wars 
and a Cold War were fought because we realized that the world was 
shrinking. And to protect freedom at home, we knew we would have 
to fight for it in other places. 

Today, most Americans accept this change in national policy. On Sep-
tember 11, 2001, we saw that the world is smaller than we ever knew—
and more dangerous than we ever imagined. But not only is the world 
shrinking, it is also getting flatter. In his book, The World is Flat, Pulitzer 
Prize-winning columnist Tom Friedman argues that we are entering into 
a new period of globalization and interconnectedness. 

Think of a person sitting at a laptop in Texas who can do busi-
ness on any product at any time, anywhere in the world. This is the 
marketplace of the 21st century. This was brought home to me when 
I traveled to Russia as secretary of commerce. I spoke with a Russian 
scientist who said, “Mr. Secretary, in the 20th century, the aviation 
industry changed the way our borders were connected. Because of 
the advancement of air transportation, you get on an airplane in one 
airport terminal, fly to another country, get off the plane in that airport 
terminal, and that’s where our borders are connected. Today, technol-
ogy means our borders are connected not by airport terminals, but 
by computer terminals.” Information is power . . . in a few seconds 
. . . for a few cents.

Those who try to resist this expansion of freedom are standing on 
the beaches of history trying to hold back the waves. They are going 
to be washed away. Just look at the tide of freedom in the past 30 
years. In 1975, there were about 35 countries in the world that were 
basically free-market economies. Today, around 135 countries are free-
market economies. In 1975, there were roughly 400 million workers 
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also the birth of liberty. To spread prosperity, we 
must promote not only free government, but free 
markets, as well. 

In a changing world, we must be willing to promote 
freedom. Anywhere and everywhere, we must make 
freedom our North Star guiding us as we make policy 
decisions. And as the world continues to change, we 
will continue to need principled leadership. After all, 
ideals without actions cannot long endure.

Nobel Prize-winner Elie Wiesel is a survivor of 
the Buchenwald concentration camp of World War 
II. He once described how it is that evil can exist 
in our world. And his answer may surprise you. 
The opposite of love, he said, is not hate. It’s indif-
ference. Concentration camps, gulags, and mass 
graves come into being not because people hate, 
but because they don’t care. Too many times in the 
past, too many people haven’t cared enough about 
gas chambers in Germany, or dungeons in Soviet 
Russia, or mass graves in Kurdish Iraq. 

This new era of democratic globalism requires that 
Americans be willing to stand up, speak out, and step 
forward: to be informed, interested, and involved. 

And above all, to be an optimist. Lincoln died 
just as freedom was about to take hold in the South. 
We are all alive as freedom takes hold of the world. 
What a great time to be living. What a great moment 
in history. 

Americans are nothing if not experimenters. We 
love to invent, tweak, and try out new ideas. We 
are congenital problem solvers. And if we make 
mistakes, which we do, we learn from them. Our 
idealism is firmly rooted in the soil of pragmatism. 
And it has been from our very beginning. 

This past year, David McCullough released a book 
on the founding of America. He noted that none of 
the founders had ever been involved in a revolution 
or started a new government. In 1776, they had no 
national currency, no bank, and no army or navy. Yet, 
he noted, America’s founders were good at “improvis-
ing . . .and feeling their way.” Perhaps no one personi-
fied this more than General Washington. Washington 
suffered many setbacks on the battlefield. In fact, he 
lost more battles than he won. A lot more. But he per-
severed, and, in the end, prevailed. No, the founders 
weren’t perfect—but they were persistent. They made 
mistakes, but they also made history.

And so it is with us. Like our forefathers, we must 
stand for the power of freedom at home and abroad. 
Nothing more. Nothing less. Nothing else.

This article was adapted from Secretary Evans’ com-
mencement speech at the LBJ School of Public Affairs 
in May 2005.

in free-market economies. When the Berlin Wall 
came down in 1989, another 400 million workers 
were added to free-market economies. Today, when 
you throw China and India into the mix, that’s more 
than a billion additional workers. Simply put, the 
world is moving toward free markets. Both bless-
ings and challenges will flow from this new era of 
interconnectedness. 

It’s not just free markets that are the wave of 
the future, but free governments as well. When 
Abraham Lincoln spoke at Gettysburg 142 years 
ago, democratic governments were a minority in 
the world. Lincoln feared that if democracy failed 
in America, it would fail everywhere. Hence his 
warning at Gettysburg that the Civil War was being 
fought to test whether “that nation, or any nation, so 
conceived and so dedicated, can long endure.” 

It has endured. And today, more than half of the 
world lives under free governments. 

Who would have ever predicted that just a few 
months ago, in the span of 113 days, more than 100 
million people, living on two continents, would cast 
free votes in nations that had never known democ-
racy? And more than half of these voters are people 
of the Muslim faith who live in the broader Middle 
East. That’s exactly what happened in Afghanistan, 
Iraq, and Ukraine. 

Still, building a democracy is a labor-intensive, 
time-consuming business. There are many critics 
of our policy of fighting for freedom. Too many of 
these critics know the price of everything and the 
value of nothing. 

The only thing more expensive than building 
a democracy in the Middle East is not building a 
democracy in the Middle East. The only thing more 
dangerous than fighting terrorists overseas is fight-
ing them in America. 

Another Pulitzer Prize-winning columnist, Charles 
Krauthammer of The Washington Post, has called this 
the policy of “democratic globalism.” It is the newest 
and perhaps most profound contribution to American 
foreign policy since containment and the Marshall 
Plan. Rejecting isolationism, and transcending ideal-
ism and realism, democratic globalism is a way for 
America to engage the world—not just to protect our 
own interests, but to protect the interests of freedom 
everywhere. Simply put, by promoting freedom 
abroad, we protect it here at home. It is realism in the 
pursuit of idealism. As Tony Blair says, our policy of 
spreading freedom is both “the last line of defense . . . 
and the first line of attack.”

So this is an historic time and a challenging 
moment. To spread freedom, we must bring about 
not only the death of terrorism and tyranny, but 



lbJ JoUrnal oF pUblic aFFairs

faculty corner

by christoPher t. King

Christopher T. King is the director 
of the Ray Marshall Center for the 
Study of Human Resources and 
holds the 2005-06 Mike Hogg Pro-
fessorship in Urban Management 
at the LBJ School of Public Affairs. 
He is the author, most recently, of 
Welfare and Work: Experiences 
in Six Cities (Upjohn Institute 
Press, 2005, with Peter Mueser) 
and The Workforce Investment 
Act in Eight States (Rockefeller 
Institute and USDOL/ETA, 2005, 
with Burt Barnow). King holds a 
B.A. in economics from the Univer-
sity of Texas at Austin and M.A. 
and Ph.D. degrees in economics 
from Michigan State University.

Promises, Promises: 
WeLfare reform and  
WorK in urBan america

THE LAST DECADE SAW SWEEPING CHANGES in the U.S. 
welfare system. With greater numbers of mothers (including 
those with very young children) in the workforce, public 

opinion had been shifting toward increased emphasis on work as 
an alternative to welfare for several decades. This shift gained con-
siderable momentum in the 1990s, initially with states modifying 
the decades-old Aid to Families with Dependent Children (AFDC) 
program under federal waivers, and culminating with passage of 
the Personal Responsibility and Work Opportunity Reconciliation 
Act that was signed into law by President Bill Clinton in August 
1996. This bipartisan legislation replaced AFDC with an entirely 
revamped Temporary Assistance for Needy Families (TANF) pro-
gram with explicit program participation and work requirements 
for welfare recipients, time-limited cash assistance, and expanded 
autonomy for governors. As part of this process, a major “policy 
bargain” was struck between welfare recipients, taxpayers, and 
society: If recipients would take greater personal responsibility 
for their own well-being and that of their children, then society 
would accord them greater respect, with taxpayers providing the 
resources to ensure that their needs were met. Implicit in this bar-
gain was the notion that work would lead to better jobs and careers 
and that Unemployment Insurance (UI) would largely replace 
welfare as a means of support in periods of joblessness. 

What promises did welfare reform make in the 1990s? How well 
have all the parties to the bargain delivered on them? What will 
it take to make good on them in the future? This article addresses 
these questions in the context of welfare and work experiences 
nationally and in six urban areas that were part of a study funded 
by the U.S. Department of Labor and the W. E. Upjohn Institute 
for Employment Research.1 It begins with a general overview 
of welfare reform, describes welfare and work experiences, and 
closes with conclusions and a brief assessment of experience with 
the policy bargain.
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Medicaid and not receiving any form of cash as-
sistance increased from 44 percent in 1995 to 71 
percent in 2000 (Burke and Abbey, 2002). And, the 
real value of the Earned Income Tax Credit (EITC) 
rose dramatically from 1989 to 1999 after several 
congressional expansions in the early 1990s; in the 
case of a single parent with two children, the value 
of the EITC increased by more than 200 percent.3 
In 1996, Congress increased the federal minimum 
wage from $4.35 to $5.15 per hour, in no small part 
to ensure that low-skilled, single mothers leaving 
welfare would be able to earn wages approaching 
economic self-sufficiency.4 The real value of the 
minimum wage increased by 15 percent from 1989 
to 1999. In addition, federal funding for child care 
surged from less than $1 billion in FY 1996 to $3.1 
billion in FY 1998. Congress continued to increase 
federal funding for child care through FY 2002. The 
following year, the total expended from both the 
Child Care Development Block Grant and TANF 
amounted to $12.3 billion (see Matthews and Egen, 
2004). Taken together, these steps increased the 
rewards from work and contributed substantially 
to welfare caseload declines over the 1990s. Finally, 
the Balanced Budget Act of 1997 provided $3 bil-
lion for the Welfare-to-Work program, expanding 
employment and training opportunities for welfare 
recipients and non-custodial parents via the nation’s 
job training system through block grants to states 
and localities.

Time-LimiTing Cash assisTanCe 
The Personal Responsibility Act limited cash 
assistance to a maximum of five years over a 
person’s lifetime. It also required recipients to 
begin looking for work within two years of first 
receiving aid and established work participation 
requirements that states had to meet. States were 
allowed to exempt single parents from these new 
work requirements if they had dependents under 
the age of one year and were precluded from 
imposing sanctions for nonparticipation if child 
care was not made available. 

sTrengThening ChiLd supporT enforCemenT

Numerous modifications to the child support 
system were made during this period as well. The 
Child Support Recovery Act of 1992 made it a fed-
eral crime to intentionally fail to pay past-due child 
support for a child living in another state, while the 
Ted Weiss Child Support Enforcement Act modified 
the Fair Credit Reporting Act to include child sup-
port delinquencies on credit reports. In 1993, the 
Omnibus Budget Reconciliation Act required states 

WeLfare reform in the 1990s

Pressure for substantial reform of the U.S. welfare 
system had been building for decades, with conser-
vative voices very much in the ascendancy. Writers 
such as Charles Murray (1984) encouraged federal 
and state policymakers to emphasize individual or 
personal responsibility, to bolster the child support 
system, to substantially reduce dependence on cash 
assistance, and then to treat those still in need of 
help from government with greater dignity as the 
“deserving poor.” The thought was that individu-
als would take greater responsibility for their own 
lives and could—with a modicum of public sup-
port—enhance their work experience and skills, join 
the social and economic mainstream, and rely much 
more on the first-tier safety net (such as UI rather 
than welfare) in periods of hardship. Individuals 
and families would take on greater personal respon-
sibility, taxpayers would provide enhanced levels 
of support to assist them (mainly in the short run), 
and society would welcome them into the economic 
mainstream and take care of those who were unable 
to make the transition. Such was the new welfare 
policy bargain.

When policymakers speak of “welfare reform,” 
they generally are referring to the 1996 legislation, 
which largely embodied four guiding principles 
that had been set forth by the Clinton administra-
tion and largely endorsed by Congress: (1) make 
work pay; (2) establish time limits for cash assis-
tance; (3) strengthen child support enforcement; 
and (4) fight teen pregnancy.2 In fact, the Clinton 
administration had insisted that time limits would 
become operational only after work had been made 
more rewarding, child support enforcement had 
been enhanced, and additional resources had been 
provided for job training, child care, and related 
services. As events unfolded, however, all of this 
occurred at about the same time.

But, it is important to note that the Personal 
Responsibility Act was only one of a number of ac-
tions taken to reform welfare at the national level 
during this period. In fact, a considerable body of 
federal legislation throughout the 1990s lent sup-
port to the Act and its goal of reducing dependence 
on welfare. 

making Work pay

Congress took a number of key steps to “make work 
pay” in this period. Congress greatly expanded 
the number of working poor families eligible for 
the federal/state Medicaid program starting in 
1993. The share of low-income adults enrolled in 
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to establish paternity on 75 percent of the children 
in their caseload. 

fighTing Teen pregnanCy

The Family Support Act of 1988 made an early at-
tempt to curb the number of teen parents entering 
the welfare system by implementing an educational 
requirement for teen parents and allowing states to 
mandate that teen parents live with a responsible 
adult. The Personal Responsibility Act created new 
incentives for states to reduce teen pregnancy.

sTaTe and LoCaL reforms

In addition to these federal reforms, numerous 
states and localities embarked on their own welfare 
reforms in the early-to-mid-1990s, often building 
upon welfare waiver experiments that had begun 
in the 1980s under the Reagan administration. The 
Clinton administration further encouraged states to 
experiment with welfare models through waivers, 
creating momentum for reform and shaping the 
direction of the debate on welfare.5 Noteworthy 
examples of these reforms included Massachusetts’ 
Employment Training (ET) Choices program, Cali-
fornia’s Greater Avenues to Independence (GAIN), 
and San Diego’s Saturated Work programs in the 
1980s, and Wisconsin’s W-2 and Texas’ Choices 
programs in the 1990s, to name a few.6 

A team of researchers studying the implemen-
tation of the Personal Responsibility Act and 
related state-based reforms in 20 states, including 
the largest states (California, Texas, New York) 
and some of the most innovative and influential 
(Wisconsin),7 concluded that the 1996 act served 
to modify the behavior of both families and state 
bureaucracies and that, in the early stages, its ef-
fects were best seen in terms of what they referred 
to as the three S’s: signals, services, and sanctions 
(Nathan and Gais, 1999). Stronger, bolder signals 
of a changed system ranged from new procedures 
for recipients securing aid (for example, personal 
responsibility agreements) to diversion of po-
tential recipients to work before welfare and state 
work program participation requirements. While 
most states initiated “work-first” programs with a 
primary goal of getting recipients into any job, they 
also offered a broader array of services, including 
remedial education, GED preparation, and English 
as a Second Language instruction; substance abuse 
counseling; child care and other family support 
services; emergency housing; domestic violence and 
emergency intervention; and more recently, post-
TANF employment retention and advancement 
services. Job training was downplayed initially, in 

part due to the immediate demands for all types of 
workers in the tight labor markets of the late 1990s. 
The reformed system also stressed sanctions, among 
the more important of which are those for failing 
to comply with portions of personal responsibility 
agreements. 

the imPacts of WeLfare reform

Welfare policy reforms were accompanied by major 
declines in the national welfare caseload, in no small 
part due to the remarkable economic boom of the 
1990s that created large numbers of jobs (Figure 1).8 
After peaking at 5 million in 1994, caseloads began 
to decline, falling to 3.9 million in 1997, the year 
TANF was implemented in most states, and 2.6 mil-
lion in 1999, a level not seen since 1970. Only one 
state (Hawaii) did not experience caseload declines 
during this period. 

University of Missouri professor Peter Mueser 
and I studied the welfare and labor market experi-
ences of female welfare recipients during the 1990s,9 
relying on individual-level welfare data linked to 
state earnings records for the core counties in six 
major urban areas—Atlanta, Baltimore, Chicago, 
Fort Lauderdale, Houston, and Kansas City—which 
together accounted for around 5 percent of the 
nation’s welfare caseload in 1991; these areas also 
accounted for large shares of their state’s caseload, 
with a high of almost 70 percent in Chicago.10 These 
areas provide considerable range and diversity, in-
cluding cities from a very low-benefit state (Texas), a 
classic northern urban area (Chicago), two cities on 
the border of the old South (Baltimore and Kansas 
City), a traditional southern city (Atlanta), and three 
with significant representation of Hispanics. 

WeLfare CaseLoad deCLines

Caseload declines vary among these sites, but were 
substantial, as shown in Figure 2. They bracket the 
national decline, ranging from 44 percent in Kan-
sas City to 81 percent in Fort Lauderdale. Many 
of the legal and policy changes that resulted from 
welfare reform attempted to create both incentives 
and opportunities for recipients to take jobs and 
exit welfare. Time limits pushed people from the 
rolls, and mandatory programs attempted to help 
recipients build job skills and obtain employment. 
As Figure 3 shows, welfare exit rates rose in all 
areas, but the largest increase was in Fort Lauder-
dale due to Florida’s “hard” two-year time limit on 
welfare receipt.11

Some elements of welfare reform were also de-
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Figure 1 
Total U.S. NonFarm Employment, 1990-2005
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Figure 2 
Welfare Caseload Trends

signed to reduce entry onto welfare. Explicit “diver-
sion” programs were adopted by many states, in 
some cases requiring potential recipients to engage 
in a job search before applying or having their ap-
plications officially processed for welfare. Figure 4 

documents the decline in welfare entries in these 
sites. At each of the sites, increases in the welfare 
exit rate alone would have produced important 
caseload declines, ranging from 30 to 64 percent. Yet, 
declines in the number of people entering welfare 
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Figure 3 
Overall Welfare Exit Rates 
(4-Quarter Moving Average)

contributed substantially as well, causing caseloads 
to fall by 20 to 71 percent.

EmploymEnt of WElfarE lEavErs

Employment of leavers is of particular interest 
given the increased emphasis that national and 
state welfare reforms placed on this route of exit 
from welfare. Employment rates for welfare exiters 
increased in all sites between 1994 and 1997, but 
changed little between 1997 and 1999. As shown in 
Figure 5, these increases were dramatic in some of 
the sites, increasing to around 50 percent or more in 
all sites as compared with only 23 percent nationally 
according to self-reported data (see USHHS, 2004a, 
2004b). Moderate increases in the employment rates 
for welfare leavers in the face of the extraordinary 
economic growth in the 1990s do not suggest un-
precedented opportunity for those who left welfare. 
On the other hand, the fact that employment rates 
did not decline suggests that reforms were some-
what successful in achieving the Act’s employment 
goals. A fuller understanding requires looking at 
the types of jobs welfare leavers obtained and the 
factors determining their employment success. 

A central, if implicit, goal of welfare reform 
was moving recipients into stable jobs. Welfare 
recipients tend to have unstable, short-term jobs, 

with few benefits and low wages. While data on 
fringe benefits were lacking, links to UI wage re-
cords provided data for determining how long an 
employee received earnings from a given employer. 
Only about half of all jobs secured by welfare 
recipients at these sites last beyond the quarter 
in which they start, and this proportion did not 
change appreciably between 1994-1995 and 1998-
1999 (Table 1). Only 4 to 10 percent of jobs lasted 
eight quarters or more. In three of the five sites for 
which sufficient data were available, the number 
of such long-term jobs declined. Although these 
results suggest a decline in the quality of jobs wel-
fare recipients obtained, similar declines occurred 
for other nonwelfare workers who secured jobs 
paying comparable wages at the same time with the 
same employers. And, even where job stability has 
declined, earnings have not. Overall, it is clear that 
the kinds of jobs welfare recipients obtain have not 
seriously deteriorated over the 1990s, but neither 
have there been substantial improvements, either 
in job stability or in earnings.

While changes over time are modest at best, by 
any standard the jobs obtained by welfare recipients 
are very poor ones. Over the life of the job—up to 
two years for our data—average cumulative earn-
ings were only between $2,000 (for Atlanta) and 



lbJ JoUrnal oF pUblic aFFairs

12 FacUlty cornEr Fall 2005

At
la

nt
a,

 F
or

t L
au

de
rd

al
e,

 K
an

sa
s 

C
ity

3,000

2,000

1,000

0

Ba
lti

m
or

e,
 H

ou
st

on
, C

hi
ca

go

10,000

5,000

0

90
:1

90
:3

91
:1

91
:3

92
:1

92
:3

93
:1

93
:3

94
:1

94
:3

95
:3

95
:3

96
:1

96
:3

97
:1

97
:3

98
:1

98
:3

99
:1

99
:3

Quarters

Atlanta Fort Lauderdale Kansas City

Baltimore Chicago Houston

Figure 4 
Number Entering Welfare 
(4-Quarter Moving Average)

Em
pl

oy
m

en
t R

at
es

0.7

0.65

0.6

0.55

0.5

0.45

0.4

0.35

0.3

0.05

0.2

90
:1

90
:3

91
:1

91
:3

92
:1

92
:3

93
:1

93
:3

94
:1

94
:3

95
:3

95
:3

96
:1

96
:3

97
:1

97
:3

98
:1

98
:3

99
:1

99
:3

Quarters

Atlanta Fort Lauderdale Kansas City

Baltimore Chicago Houston

Figure 5 
Employment Rates for Welfare Leavers 

(4-Quarter Moving Average)

$5,000 (for Chicago).12 Few of these jobs are likely 
to lead to economic self-sufficiency for mothers 
with one or more dependents. Some individuals 
may obtain sufficient earnings to move off of wel-
fare and support their families if they succeed in 
cobbling together multiple low-paying jobs into a 

semi-steady earnings stream. Others may stumble 
onto a good job only after many tries.

Although opportunities clearly are limited, re-
cipients who obtain the best jobs have substantial 
advantages. In all six cities, the standard deviation 
of total earnings on a job was at least 50 percent 
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Table 1 
Stability of Jobs Held by Welfare Recipients

 Probability that Job  Probability that Job  
 Lasts More Than  Lasts More Than
 1 Quarter 7 Quarters

 1994- 1998- 1994- 1998-
City 1995 1999 1995 1999

Atlanta 0.472 0.457 0.050 0.050
Baltimore 0.536 0.525 0.089 0.060
Chicago 0.539 0.561 0.100 0.097
Fort Lauderdale 0.517 0.519 0.075 0.068
Houston 0.533 0.527 0.073 NA
Kansas City 0.441 0.428 0.044 0.032
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Figure 6 
Predicted Total Earnings for Jobs in Selected Industries

greater than the mean, implying that some jobs 
provide reasonably good long-term earnings. In 
considering how a particular welfare recipient 
achieves stable employment, it is natural to ask 
how important individual characteristics are in 
determining job stability and earnings. Demo-

graphic characteristics play a role, but their effects 
are modest. In contrast, the employer’s industry 
is of substantial importance. As Figure 6 shows, 
earnings for employed recipients vary consider-
ably by industry in these six sites. Furthermore, 
employers that hire many welfare recipients differ 
from one another quite dramatically. Some offer 
unstable employment and low wages to all their 
employees, whereas others offer relative stability 
and higher wages. Getting a “good job”—one with 
a “good” employer in a “good” industry—makes 
a real difference.13

concLusions 

The 1990s saw a dramatic shift in the character and 
focus of welfare in the U.S. The proportion of recipi-
ents working increased substantially, and employ-
ment also was more prevalent among those leaving 
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welfare. However, the kinds of jobs obtained by 
welfare recipients did not change dramatically. 
Expected earnings and job stability remained low 
for the average recipient, and few of the jobs they 
landed could assure economic self-sufficiency for 
them and their families. 

Despite the poor prospects offered by the av-
erage welfare recipient’s job, some jobs do offer 
greater opportunities. Even recipients who have 
had a string of dead-end and/or short-lived jobs 
may ultimately be able to obtain a job providing a 
reasonable chance for economic self-sufficiency at 
some point. Federal and state welfare reforms of the 
1990s have not altered this dynamic significantly. 
The goal of reduced dependency has been attained 
in that fewer individuals now receive cash aid and 
more are working than before. But, there is no evi-
dence that reform has substantially improved the 
lives of recipients or former recipients.

assessing the PoLicy Bargain

Welfare reform potentially promised much for wel-
fare recipients and their families. If taxpayers and 
society held up their end of the bargain, recipients 
and their families could expect to benefit in many 
important respects. As governors implemented 
the array of federal and state reforms, they would 
enjoy access to greater opportunities for education, 
training, and child care, both while on welfare and 
after leaving. They would also get additional help 
with securing child support from absent fathers. If 
all went well with their initial jobs, they could also 
expect to find career advancement opportunities, 
better jobs, careers, and sustained earnings gains 
over time. Those unable to take advantage of these 
new opportunities could at least count on being 
viewed as members of the “deserving poor” with 
better support and less stigma.

As researchers have reported (e.g., Blank, 2002), 
welfare recipients have held up their end of the 
bargain, as have the nation’s governors who were 
largely responsible for implementing most of these 
reforms. Welfare recipients and single moms gen-
erally have worked and participated in education 
and related activities at higher rates than in earlier 
periods. As Figure 7 reveals,14 for decades single 
women without children have had the highest 
rates of participation in the labor force, with rates 
averaging 75 to 77 percent. Participation rates for 
single women with children under 18 years, which 
had been much lower, began to move up in 1991 and 
increased dramatically after 1993, surpassing those 

of single childless women in 1999. Single mothers 
aged 20 to 55 years now exhibit the highest rates 
of labor force participation, with rates that appear 
to be moving higher still. Such rapid, substantial, 
and sustained shifts in labor force participation are 
unusual for any group. Clearly, these mothers have 
done their part.

And, at least in the first several years of imple-
mentation, Congress and the taxpayers seemed to 
be doing their parts as well. Funding for TANF and 
child care, as well as support from the EITC and 
minimum wage, rose dramatically, and governors 
were given the authority and flexibility to design ef-
fective programs for their states. But, more recently, 
federal support for education, training, and child 
care has declined, as Washington has cut taxes while 
shifting large amounts of funding into defense and 
homeland security. They also passed cuts in Med-
icaid and student loan programs in late 2005 that 
would have materially helped former recipients.

Congress struggled with reauthorizing the Per-
sonal Responsibility Act, having passed numerous 
temporary extensions since the Act expired at the 
end of September 2002. Differences between the 
House and Senate over work and participation 
requirements, allowable activities, funding, and 
other issues were substantial enough to keep them 
from succeeding until late December when House 
Republicans managed to slip a 5-year reauthoriza-
tion of the Act into the Budget Reconciliation Act 
without further debate or discussion. The reau-
thorization of the Personal Responsibility Act—if 
it actually “sticks,” and there are some questions 
about whether it will at this point—substantially 
increases the program and work participation 
requirements for single recipients and reduces gov-
ernors’ flexibility in designing and implementing 
their states’ welfare programs, without substantially 
increasing the resources (e.g., child care) for them. 
By one estimate, the reauthorized program creates 
a $7 billion unfunded mandate for states’ child care 
programs. 

Moreover, while recipients may have applied for 
UI after losing their jobs in the hopes of getting the 
promised first-tier support during hard times, UI’s 
promise as a countercyclical support device has not 
really materialized: for several reasons, UI take-up 
rates have remained quite low for former recipients 
who lost their jobs.15 First, as noted, many recipients 
have worked in short-term, unstable jobs at low 
wages and lack sufficient earnings to meet monetary 
eligibility requirements in most state UI programs. 
Second, many recipients also fail to become eligible 
on nonmonetary grounds as well: UI is typically for 
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Labor Force Participation Rates for Women by Marital Status and Presence of Children, 1989-2001

workers who have lost jobs in covered industries 
due to layoffs; recipients who have been fired from 
their jobs do not qualify for UI.

The situation is further complicated by the 
fact that job growth since the 2000-2001 recession 
has been the worst of any postwar recovery (see 
Groshen and Potter, 2003; Price, 2005). It is only 
in the last year that employment has begun to 
rebound, and most of the growth has been in low-
paying retail trade and service jobs. Wage growth 
has been anemic as well. Thus, poor labor market 
conditions have made welfare reform’s goals that 
much harder to attain, just as the unprecedented 
growth of the 1990s made attainment relatively easy. 
In many important respects, this is when the welfare 
policy bargain is really being put to the test. Few are 
likely to be very sanguine about the outcome in the 
current environment.

iLBJi

notes

1. This article draws upon Christopher T. King and 
Peter R. Mueser, Welfare and Work: Experiences in Six 

Cities, Kalamazoo, Michigan: W.E. Upjohn Institute 
for Employment Research, 2005 and an earlier article 
by King and Mueser (2005). Support for this research 
was provided by the U.S. Department of Labor’s 
Employment and Training Administration, as part 
of the ongoing Administrative Data Research and 
Evaluation (ADARE) project, as well as the W.E. 
Upjohn Institute for Employment Research.

2. Blank (2002) provides an excellent overview and 
evaluation of welfare reform in the U.S.

3. The EITC has been referred to as “the most effective 
safety net program for children in working poor 
families” (Center on Budget and Policy Priorities, 
1998).

4. The possibility that an increase in the minimum wage 
might substantially reduce employment opportuni-
ties for low-skilled workers is hotly debated among 
economists but is not reflected in the views of the 
median voter in Congress. 

5. In so doing, Clinton may have pushed Republicans 
in Congress even further to the right—a shift that 
strongly influenced the final content of the 1996 Act, 
passed following the Republican’s sweeping victory 
in the 1994 mid-term elections.

6. Plimpton and Nightingale (2000) summarize many 
of these efforts. Many of the states conducted ex-
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perimental evaluations of their reforms under federal 
waivers as well, including the 5-year evaluation of 
Texas’ reforms (see Schexnayder, 2003).

7. Peter Mueser and I served as field researchers for 
Missouri and Texas, respectively.

8. Blank (2002) and King and Mueser (2005) summa-
rize the debate regarding the relative contributions 
of welfare reform policies and economic growth in 
reducing welfare caseloads.

9. Most welfare caretakers—over 96 percent—are fe-
males.

10. Our analysis uses data from the county containing 
the central city. For convenience, we refer to each by 
the city name.

11. Under Florida law, recipients faced a 2-year limit on 
cash assistance with few exceptions, while most states 
were far more lenient. 

12. This figure is the sum of earnings for as long as the 
job lasts, up to eight quarters, with earnings adjusted 
for inflation and reported in 1999:4 dollars.

13. Support for this finding is also provided in King et 
al. (2000) and the National Evaluation of Welfare-to-
Work Strategies (Hamilton, 2002), in particular the 
results for the Portland (OR) site.

14. I’m grateful to Rebecca Blank of the University of 
Michigan for graciously allowing me to use her 
tabulations of March CPS data here.

15. Data for understanding and addressing this issue has 
only recently become available in a series of studies by 
Acs et al. (2005), Fremstad et al. (2004), Isaacs (2005), 
and Rangarajan and Razafindrakoto (2004).
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a totaLization 
agreement 
BetWeen the 
united states  
and mexico: 
an oPPortunity for imProved 
reLations and mutuaL Benefit

THE INCREASINGLY INTERCONNECTED RELATIONSHIP 
between the United States and Mexico provides opportunities 
for economic exchange and growth in both countries. Since 

the passage of the North American Free Trade Agreement (NAFTA) 
in 1994, trade between the two countries has expanded and Mexico 
is now the United States’ second largest partner in trade.1 Another 
opportunity to cultivate improved relations between the United 
States and Mexico has developed, which could further integrate 
the economies of both countries. Currently, the United States and 
Mexico are solidifying a treaty agreement—known as a totalization 
agreement—that would help employees from either country receive 
appropriate Social Security benefits for work performed while liv-
ing in the other country. The United States has established several 
totalization agreements with other nations in recent decades, and 
an agreement with Mexico appears to be forthcoming. In June 2004, 
the U.S. Commissioner of Social Security, Jo Anne Barnhart, and the 
director general of the Mexican Social Security Institute (IMSS), Dr. 
Santiago Levy Algazi, signed a U.S.-Mexico Social Security agree-
ment. Though not formally approved by either government, the 
totalization agreement is advancing through procedural steps toward 
becoming policy in the U.S. and Mexico.

The proposed totalization agreement between the United States 
and Mexico would be a continuation of American policy establish-
ing bilateral Social Security agreements with foreign nations to align 
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Social Security benefits and taxes for U.S. and for-
eign citizens who work abroad. Since the 1970s, the 
United States has successfully settled 21 totalization 
agreements with other countries across the globe 
and is currently negotiating with Mexico, Denmark, 
and the Czech Republic.2 In 2003, Commissioner 
Barnhart testified in a committee hearing before the 
House of Representatives that current totalization 
agreements save U.S. employers and employees 
approximately $800 million every year.3 

Because of the close ties between the United 
States and Mexico, the establishment of a totaliza-
tion agreement would be a logical next step in 
American totalization policy. However, most U.S. 
totalization agreements have been with countries 
that have more advanced economies and send 
significantly fewer workers to the United States. 
While Mexico’s economy 
has improved over recent 
years, a significant gap 
exists between the living 
standards in Mexico and 
those in most developed 
countries.4 Therefore, the 
impacts of a totalization 
agreement between the 
United States and Mexico 
are somewhat more chal-
lenging to predict than 
the effects of totalization 
agreements settled in the 
past. Since some observ-
ers perceive the stakes 
of this agreement to be comparatively higher than 
those of earlier agreements, this issue has attracted 
substantial attention from policymakers, advocacy 
groups, the public, and the press. 

BacKground on  
totaLization agreements

By enhancing the ability of employees to take for-
eign assignments, totalization agreements nurture 
opportunities for economic exchange and develop 
positive relations between countries. With the glo-
balization of the world economy, employees have 
more options for employment abroad. As more 
workers leave their country of origin for employ-
ment opportunities, the importance of aligning 
Social Security systems grows. The earliest inter-
national Social Security agreements were largely 
among Western European nations, which decades 
ago experienced significant international move-

ment of workers between countries for employ-
ment purposes.5 The United States established its 
first bilateral Social Security agreement with Italy 
in 1978; since then, it has signed a total of 21 such 
agreements, primarily with Western European 
countries, but also with South Korea, Chile, Aus-
tralia, and Japan.6 

According to the U.S. Social Security Admin-
istration (SSA), totalization agreements have two 
primary goals: to remove the double taxation bur-
den for foreign citizens working abroad who are re-
quired to pay into their own Social Security system 
as well as that of their country of residence, and to 
ensure that workers who have split their working 
years between their home country and abroad are 
not ineligible for Social Security benefits in either 
country.7 To further the first goal, the totalization 

agreements between the 
United States and other 
nations are designed to 
limit the double tax bur-
den of workers employed 
abroad by allowing them 
to participate only in the 
Social Security system of 
the country to which they 
are most attached.8 Using 
the “territoriality” rule, a 
worker who has a long-
term assignment in a for-
eign country participates 
in the Social Security of 
his or her place of employ-

ment rather than that of the worker’s home coun-
try.9 However, all totalization agreements (except 
the agreement with Italy) allow workers with short 
assignments abroad (those expected to last less than 
five years) to remain a contributor in the Social 
Security system of their home country and avoid 
Social Security taxes of the foreign country.10 

To achieve the second goal, the agreements allow 
workers who have participated in more than one So-
cial Security system during their careers to receive 
partial U.S. or foreign benefits even though they 
may not have worked long enough to receive full 
benefits under either system. This allows workers 
to “totalize” their contributions to qualify for ben-
efits.11 In the United States, “a worker who attains 
age 62 in 1991 or later generally needs 40 calendar 
quarters [10 years] of coverage to be insured for 
retirement benefits.”12 If workers have at least six 
quarters of employment in the United States, a total-
ization agreement can help them become eligible for 
prorated benefits.13 Totalization agreements provide 

With the globalization of the 
world economy, employees have 
more options for employment 
abroad. as more workers leave 
their country of origin for 
employment opportunities, the 
importance of aligning social 
security systems grows.
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opportunities for American and foreign workers to 
obtain appropriate Social Security benefits for the 
work they performed during their careers abroad. 
The agreements also help companies with inter-
national business operations maintain lower costs 
for employees by avoiding double-taxation, since 
the employer contribution of Social Security taxes 
is often substantial. Totalization agreements assist 
both individuals and businesses, allowing them 
to effectively and efficiently participate in interna-
tional commerce.

the mexican sociaL security system

Understanding the Mexican Social Security System 
(IMSS) is crucial when envisioning an agreement 
that would better align the U.S. and Mexican sys-
tems for workers who participate in the economies 
of both countries. Until recently, Mexico had a 
defined-benefit plan operated by the IMSS. How-
ever, the program was facing 
financial solvency problems 
because of increasingly high 
benefits, a reduction in the re-
tiree-to-worker ratio, and low 
levels of contributions due 
to evasion and a large infor-
mal market.14 Thus, in 1997, 
Mexico established a Social 
Security system, mandating 
that workers obtain individu-
al private retirement accounts 
managed by pension fund 
management companies.15 
The pension funds, known as 
AFOREs (Administradoras de 
Fondos para el Retiro), admin-
ister the individual accounts, 
which receive contributions of 6.5 percent of each 
worker’s salary from the employer (5.15 percent), 
the employee (1.125 percent), and the government 
(0.225 percent). Employees may also choose to make 
voluntary contributions into their accounts.16 This 
system, which is based on the Chilean privatized 
model, allows retirees to purchase annuities upon 
retirement or enter into a pattern of scheduled 
withdrawals.17 Therefore, the new Mexican pension 
system, which is still in its first decade of existence, 
differs substantially from the American system. 

Because of the nature of the Mexican Social 
Security system, a totalization agreement between 
the United States and Mexico would probably be 
distinct from the agreements with nations that have 

defined-benefit plans similar to the United States. 
However, the United States has instituted a total-
ization agreement with Chile, which has a Social 
Security pension system similar to that of Mexico. 
Alhough the Chilean system is based on private 
accounts and the American system is based on de-
fined-benefit eligibility, SSA staff has successfully 
worked with Chilean officials to design a totaliza-
tion agreement that works for both nations. While 
“early totalization agreements were entered into 
with countries that had social insurance systems 
that are more aligned with the U.S. systems,” ac-
cording to Kenneth Apfel, a former commissioner 
of the Social Security Administration, the SSA now 
has the “technical capabilities to establish an agree-
ment with countries such as Mexico.”18

a u.s.-mexico totaLization agreement

A variety of factors have contributed to the recent 
advancement of negotiations 
regarding a totalization agree-
ment between the United 
States and Mexico. Although 
interest in a totalization agree-
ment has existed for some 
time, NAFTA provided an 
impetus to broach bilateral 
talks on the issue.19 Because 
the U.S. has a totalization 
agreement with Canada, its 
other NAFTA partner, “SSA 
believed that equity concerns 
required consideration of an 
agreement with Mexico.”20 
Some public commentators 
have suggested that because 
of the slow progress on im-

migration reform, Mexican government officials are 
trying to push a U.S.-Mexico totalization agreement 
as an alternative route of fostering improved rela-
tions.21 Regardless of the initial motivations, a to-
talization agreement between the two countries has 
been a priority of Mexican President Vicente Fox. In 
an interview last year on CNN, Fox suggested that 
furthering progress on the U.S.-Mexico totaliza-
tion agreement was one of his top three priorities 
for his scheduled meetings with President Bush in 
early 2005.22 However, the Bush administration’s 
focus on other international priorities, including 
the war in Iraq, seem to have hindered U.S.-Mexico 
negotiations on a number of matters, including the 
totalization agreement. 

the ssa estimates that 
within the first five 
years of an agreement, 
american citizens 
working in Mexico and 
their employers would 
save $140 million in 
Mexican social security 
and health care taxes.
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The goals of the proposed totalization agree-
ment with Mexico would be similar to those of past 
agreements. A U.S.-Mexico totalization agreement 
would promote the two key goals of all totalization 
agreements cited above by helping American and 
Mexican workers better utilize the Social Security 
systems of the countries where they concentrate 
their careers. Similar to other agreements, the ter-
ritoriality rule would allow workers to pay taxes 
only in the country in 
which they plan to spend 
the major portion of their 
career. The agreement 
would have cost-savings 
for American employees 
and employers working 
in Mexico and would re-
duce their double-taxa-
tion burden. The SSA 
estimates that within the 
first five years of an agree-
ment, American citizens 
working in Mexico and 
their employers would 
save $140 million in Mexi-
can Social Security and 
health care taxes.23 The 
agreement would also 
have costs, such as the re-
duction of Social Security 
taxes collected from Mexicans temporarily working 
in the U.S. and the new eligibility of Mexican work-
ers for partial benefits. Under a totalization plan 
with Mexico similar to the Chilean agreement,24 
workers who were temporarily employed in the 
United States would likely remain covered by the 
Mexican system and continue to contribute to their 
private accounts rather than contribute to the U.S. 
Social Security system. 

Although this agreement would probably result 
in more financial costs than gains to the United 
States, these costs are projected to be substantially 
below the hundreds of millions of dollars the United 
States gains from its totalization agreements across 
the world, thus indicating a net positive effect for 
the United States.25 The SSA estimates that the 
cost to the Social Security system would be ap-
proximately $105 million annually for the first five 
years.26 In the long run, “Social Security actuaries 
estimate that a totalization agreement with Mexico 
would have a negligible long-range effect on the 
Trust Funds.”27 

More specifically, the SSA Office of the Chief 
Actuary (OCACT) estimated that in the first year, 

a U.S.-Mexico totalization would cost $78 million 
and would rise to $650 million by 2050 (in 2002 
constant dollars).28 This number was derived from 
the projected growth in the population of approxi-
mately 50,000 Social Security beneficiaries currently 
residing in Mexico.29 (In 2002, 49,105 retired and dis-
abled workers, spouses, widow(er)s, and children 
in Mexico received U.S. Social Security benefits.)30 
Although uncertainty exists with all actuarial es-

timates, the projections 
of the SSA actuaries are 
widely accepted in Wash-
ington as accurate and 
nonpartisan.31 

Similar to other total-
ization agreements, under 
a U.S.-Mexico totaliza-
tion agreement, those who 
have worked ten years or 
more in the United States 
and contributed to So-
cial Security will continue 
to be eligible for Social 
Security benefits based 
on standard eligibility 
requirements. Therefore, 
Mexican immigrants will 
be unaffected by the agree-
ment. The number of Mex-
ican-born residents in the 

United States who have qualified for Social Security 
benefits and will not be affected by a totalization 
agreement is substantial. In 1999, approximately 
10.1 percent of all households living in the United 
States in which the householder was born in Mexico 
had Social Security income (303,235 out of 2,993,065 
households total).32 Thus, it is important to note that 
the target population for the totalization agreement 
among Mexican immigrants would be those who do 
not currently qualify and work at least 1.5 years but 
less than 10 years in the United States.33 

Specific procedural steps must occur in order for 
the U.S.-Mexico totalization agreement to become 
active policy. The president and the State Depart-
ment must examine the totalization agreement to 
ensure that the policy would be consistent with 
overall U.S. interests.”34 After reviewing the agree-
ment signed this year by Commissioner Barnhart 
and Director General Algazi, the president must 
submit the proposed agreement to the Congress. If 
neither the House of Representatives nor the Senate 
passes a resolution in disapproval of the totalization 
agreement within 60 days of submission, it will be 
approved from the U.S. perspective.35 Although the 

Many workers contribute to 
social security, but do not 
receive any benefits upon 
retirement because they did 
not contribute for the full 
requirement of 40 quarters. 
Giving workers a smaller 
benefit, which corresponds to 
their contributions equitably, 
remunerates the work that they 
performed in the united states.
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Supreme Court ruled this type of approval process, 
known as the “legislative veto,” unconstitutional in 
INS v. Chadha, a totalization agreement has never 
been rejected. However, if Congress were to reject 
the U.S.-Mexico agreement, a judicial challenge 
could occur.36 In Mexico, the Mexican Senate must 
also approve any totalization agreement before 
it becomes official policy.37 Therefore, while the 
totalization agreement between the U.S. and 
Mexico is nearing approval, the process has yet 
to be solidified.

chaLLenges to a u.s.-mexico 
totaLization PoLicy

Despite the potential positive benefits of a U.S.-
Mexico totalization agreement, a number of players 
in the United States have broached concerns about 
the policy, particularly the costs associated with 
providing benefits to the large number of undocu-
mented workers from Mexico. Some suggest that 
the magnitude of the agreement—that is, the num-
ber of foreign workers who will be newly eligible 
for Social Security—may be significantly higher 
than in past agreements. Some commentators have 
mistakenly merged dialogue about undocumented 
immigration and totalization agreements, even 
though the latter focuses only on work benefits 
for legal workers. These observers have expressed 
disapproval of the U.S.-Mexico totalization agree-
ment because they believe it could reward illegal 
behavior by increasing Social Security benefits to 
undocumented workers. Some policymakers are 
also concerned about any move that might incur ad-
ditional costs for Social Security, especially because 
of public anxiety about the solvency of the Social 
Security trust funds and projections that outlays will 
exceed tax revenues for the program in 2016.38

The Government Accountability Office (GAO) 
recently conducted an investigation into the efforts 
of the SSA to develop a totalization agreement with 
Mexico and the costs of the agreement. The GAO 
asserted in its report that the SSA did not adequately 
consider the number of unauthorized immigrants 
from Mexico working in the United States in its 
estimates of the cost of the agreement. The investi-
gators highlighted the fact that the provisions for 
partial benefits would increase the pool of workers 
eligible for some Social Security benefits, and sug-
gested that many of these workers would likely be 
undocumented.39 The GAO report concluded that 
OCACT estimates were insufficient because its 
estimates did not consider the “estimated millions 

of current and former unauthorized workers and 
their family members from Mexico.”40 Therefore, 
the GAO categorized the cost of the U.S.-Mexico 
totalization agreement as “highly uncertain.”41 

Additionally, the GAO report suggested that the 
SSA had not established satisfactory procedures for 
reviewing whether or not another country’s bureau-
cracies were able to adequately maintain the type of 
information required for a totalization agreement to 
function properly. In the case of Mexico, the GAO 
submitted that the SSA officials’ review of the capa-
bilities of the Mexican government to carry out its 
part of the totalization agreement was not thorough 
enough. Although the SSA met with Mexican offi-
cials, “toured Mexican facilities, observed how its 
automated systems functioned, and identified the 
type of data maintained on Mexican workers,” the 
GAO indicated that the process for establishing the 
ability of the Mexican government to maintain and 
ensure the integrity of data was not sufficient. 

In addressing the GAO’s concerns regarding the 
process by which it develops totalization agree-
ments, the SSA responded that the agency had 
taken numerous steps to access Mexican facilities 
and recording mechanisms and that Social Secu-
rity officials from each country were planning to 
conduct additional examinations of the other’s 
systems.42 Although the SSA’s procedures did not 
meet the expectations of the GAO, the SSA asserted 
that the agency “would not complete a totalization 
agreement with Mexico or any other nation with-
out having thoroughly assessed risks involved, 
and resolved all major issues, and—most impor-
tantly—whether it is in the interest of the U.S., its 
workers, and its employers.”43

resPonse to concerns regarding 
immigration and u.s.-mexico 

totaLization agreement

Notably, totalization agreements do not specifi-
cally address immigration policy and the proposed 
U.S.-Mexico agreement would not alter current 
immigration policy.44 Although immigration is a 
major issue on the policy agenda for U.S.-Mexico 
relations, a totalization agreement is not a change 
in immigration policy, despite the connections that 
some have made. Discussion relating to how a to-
talization agreement would impact undocumented 
immigration disregards the fact that totalization 
agreements are largely designed to benefit legal 
workers from both countries. It is important to 
remember that many legal Mexican immigrants 
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come to the United States each year and contribute 
significantly to the American economy and many 
become citizens. California, a state that receives 
significantly more immigrants than any other state, 
accepted 105,678 legal immigrants of Mexican origin 
in 2002 (representing 36 percent of legal immigrants 
that year), considerably more than from any other 
country.45 While discussion has focused on un-
documented immigration, the large population of 
documented immigrants could benefit from a total-
ization agreement. If the U.S. government decides to 
foster legal avenues for immigration, a totalization 
agreement would 
help authorized 
immigrants ob-
tain appropriate 
social insurance 
benefits.  Legal 
immigrants from 
Mexico should 
have the same 
rights as workers 
from other major 
trading partners 
and be able to work in the United States under 
conditions of a totalization agreement. 

Broad statements suggesting that numerous un-
documented workers in the United States would be-
come more easily eligible for Social Security because 
of a totalization agreement are oversimplified and 
misleading. American Social Security benefits for 
retirees are tied to work performed by individuals 
in the United States, and only those who are legally 
in the United States may collect Social Security ben-
efits in the United States.46 A person cannot claim 
retirement benefits unless he or she contributed 
money into the system. Some immigrants who 
can establish that they earned wages in the United 
States and made associated contributions to the So-
cial Security system can become entitled to benefits 
from unauthorized work.47 In order to receive these 
benefits, however, they must be “legally present in 
the United States or living in a country where the 
SSA is authorized to pay them their benefits. Mexico 
is such a country.”48 Workers cannot become entitled 
to money they did not contribute, and cannot collect 
money in the United States unless they are lawfully 
present. A totalization agreement would not change 
these rules. 

If Mexican workers are in Mexico, but previously 
worked in the United States, they may be able to re-
ceive partial benefits for unauthorized work through 
a totalization agreement. However, whether or not 
this would encourage undocumented immigration 

is unclear. In fact, the Bush administration suggests 
that totalization agreements that allow for “the 
creation of savings accounts” for retirement could 
provide immigrant workers “incentives for return 
to [their] home country.”49 Although many undocu-
mented immigrants do come to the United States 
each year, concerns regarding the implications of 
the U.S.-Mexico totalization agreement appear to be 
based more on speculation and misunderstandings 
regarding the purview of this type of agreement 
than on factual information. While it is clear that 
the undocumented population in the United States 

from Mexico is 
large (between 
3.4 and 5.8 mil-
lion according 
to the Pew His-
panic Center50), 
p o l i c y m a k e r s 
and citizens need 
to dist inguish 
this totalization 
agreement from 
i m m i g r a t i o n 

policy. The primary beneficiaries of a totalization 
agreement are those who work legally across the 
border, and approving this agreement could foster 
improved relations between the United States and 
Mexico and encourage progress in the development 
of immigration reform.

PoLiticaL oPinions on a u.s.-mexico 
totaLization agreement

During the negotiation process, the U.S.-Mexico 
totalization agreement has received considerable 
attention from policymakers and advocacy groups 
across the country. While many leaders have voiced 
their opinions in favor of and against the proposal, 
attitudes are not divided along party lines. Both 
Commissioner Barnhart, a Bush appointee, and for-
mer Commissioner Apfel, who served under Presi-
dent Clinton, believe that the totalization agreement 
is the appropriate policy for the SSA and the United 
States. Despite the fact that they have led the SSA 
under different political parties, Barnhart and Apfel 
agree that this proposed policy is a positive step.51 
Both have testified that they believe the costs of a 
U.S.-Mexico totalization agreement are manageable 
and the benefits are significant. Barnhart has said 
that critics have largely overstated the cost of a 
totalization agreement by presuming that all earn-
ings in the Social Security Earnings Suspense File 

Discussion relating to how a totalization 
agreement would impact undocumented 
immigration disregards the fact that 
totalization agreements are largely designed 
to benefit legal workers from both countries.
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(ESF)—earnings that cannot be recorded in a per-
son’s SSA file because the name and Social Security 
Number do not match—are those of undocumented 
immigrants. She has testified that some opponents 
of the totalization agreement have inaccurately as-
sumed that the totalization agreement will allow 
undocumented immigrants to claim all of the $345 
billion currently in the ESF. However, she reveals 
that the money in the ESF can 
come from a number of sources 
and that challengers have mis-
interpreted the reality of the 
totalization agreement.52

While the Bush administra-
tion is working with the SSA 
to move the agreement for-
ward, some Republicans have 
expressed concerns regarding 
the totalization agreement, 
largely supporting the GAO’s 
concerns about the uncertainty 
regarding the costs and num-
ber of people impacted. Other 
politicians and commentators against the measure 
have articulated their feelings that an agreement 
would negatively impact immigration patterns. As 
chair of the House Subcommittee of Immigration, 
Border Security, and Claims, Republican Repre-
sentative John N. Hostettler of Indiana opened 
the primary congressional hearing on the issue of 
totalization voicing his concerns about the pending 
agreement. He suggested that the agreement would 
provide “obvious inducements to illegal workers 
from Mexico” and could prove to be a financial 
burden to the nation.53 By contrast, civil rights ac-
tivist Maria Blanco sided with the SSA: “How can 
the U.S. government say this is too costly? This is 
money these workers paid into the Social Security 
system. This is their money.”54 Blanco emphasized 
that only workers who can prove that they paid 
into the system will be eligible for Social Security 
funds and will receive benefits based only on past 
contributions.

Also, a number of Washington-based think-tanks 
have voiced their opinions regarding the proposed 
totalization agreement between the United States 
and Mexico. Again, opinions both in support of, 
and opposed to, the proposal have arisen across the 
political spectrum, from partisan and non-partisan 
groups. The conservative Heritage Foundation 
supports the pending agreement stating that a to-
talization agreement that allows Mexican workers 
in the United States to invest their Social Security 
payroll taxes into private investment accounts fol-

lowing the current Mexican Social Security system 
“would serve as a model of a reformed Social 
Security system [in the U.S.] that could eventually 
allow American workers to have better and more 
secure retirement incomes.”55 From the perspective 
of this organization, the totalization agreement 
will help its efforts to lead the U.S. Social Security 
system toward a privatized model. On the other 

side of this issue, the Federa-
tion for American Immigration 
Reform (FAIR) and the Center 
for Immigration Studies (CIS) 
both suggest that the totaliza-
tion agreement would provide 
inappropriate rewards for un-
documented immigrants.56 CIS 
asserts that the Mexican agree-
ment would be a “perversion of 
prior agreements” and “would 
put the United States in the ludi-
crous position of offering Social 
Security benefits to potentially 
millions of Mexican workers 

who showed contempt for our laws.”57

recommendations

Although the pending totalization agreement 
between the United States and Mexico has raised 
some concerns among policymakers and advocates, 
the United States should continue to move forward 
with this agreement. A totalization agreement with 
Mexico is consistent with past development of total-
ization agreements with other major international 
partners. Reducing the unnecessary double taxation 
of Social Security taxes for employees lowers costs 
for employees and employers and helps businesses 
operating in both countries become more efficient. 
Allowing workers who split their careers between 
the United States and Mexico, but do not qualify for 
full benefits in either system, to claim partial ben-
efits or “totalize” the benefits relating to the amount 
of their contributions is a more suitable policy than 
the current policy. Many workers contribute to So-
cial Security, but do not receive any benefits upon 
retirement because they did not contribute for the 
full requirement of 40 quarters. Giving workers a 
smaller benefit, which corresponds to their contri-
butions equitably, remunerates the work that they 
performed in the United States. 

The agreement will also foster continuing 
economic integration with Mexico, an important 
trading partner, supporting U.S. efforts to culti-

the agreement would 
have cost-savings for 
american employees 
and employers working 
in Mexico and would 
reduce their double-
taxation burden.
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vate economic ties within NAFTA. Though some 
financial costs are associated with the pending 
agreement and the actuarial projections regarding 
the costs come with some level of uncertainty, the 
estimates indicate that the costs to the United States 
will be fairly moderate. Overall, a totalization agree-
ment with Mexico will be a positive step forward 
for economic growth in both countries, strengthen 
diplomatic relations, and integrate the Social Se-
curity systems of both countries for the benefit of 
employees and employers.

Since the U.S.-Mexico totalization agreement has 
yet to be officially authorized, it remains important 
that the appropriate agencies and policymakers 
carefully review and discuss it as it goes through 
the approval process. Executive branch officials in 
the State Department and the White House should 
work with the SSA to clarify the details of the agree-
ment signed by Commissioner Barnhart and Direc-
tor General Algazi. Because of the unprecedented 
concerns regarding the U.S.-Mexico totalization 
agreement, the Bush administration needs to ensure 
that its officials at the State Department and the 
White House realize the goals and the importance 
of the agreement. By informing administration 
leaders on the issues surrounding the totalization 
agreement, these leaders will be able to adequately 
portray its positive aspects to members of Congress 
and concerned citizens. Because Congress has the 
opportunity to stop the progress of the agreement 
through a resolution of disapproval, gaining the 
support of legislators will be important for the 
adoption of the agreement as policy. By educating 
legislators, advocacy groups, and the public, Bush 
administration officials will be able to proceed with 
the approval of the totalization agreement on the 
American side, while President Fox works with the 
Mexican Senate for approval on Mexican side. 

Strategic planning and public education by the 
Bush administration, particularly the SSA, will be 
crucial for garnering support. Because many have 
linked the U.S.-Mexico totalization agreement to 
immigration policy and because immigration is 
such a passionate issue in the United States, the 
SSA should educate concerned parties regarding 
the actual impacts of totalization agreements, and 
assure them that this will not change immigration 
policy. By framing the issue within the context of the 
benefits of totalization agreements outlined above, 
administration officials will be able to success-
fully foster support for a U.S.-Mexico totalization 
agreement and ensure that the pending agreement 
becomes policy.
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from rights to 
reconciLiation: 
the erosion of the  
ruLe of LaW in nePaL

ON FEBRUARY 1, 2005, Nepal’s King Gyanendra declared a 
state of emergency, dismissed the prime minister and his gov-
ernment, and assumed absolute control of the state. The king 

justified this bloodless coup by claiming that more assertive action 
would help to curb the terrorist violence perpetrated by the grow-
ing Maoist insurgency. Yet despite the king’s claims to the contrary, 
Amnesty International reports that “legal safeguards against human 
rights abuses have virtually collapsed since the state of emergency,”1 
and cites evidence that more than 3,000 political prisoners have been 
arrested since February 1, 2005.2

This latest development highlights the unique challenges of 
protecting the rule of law, defending human rights, and preserving 
political and institutional stability in the midst of internal conflict. In 
Nepal, one of the world’s poorest nations,3 the conflict perpetuates 
poverty and prevents the country from embarking on a path toward 
sustainable development. Governed by fear, with its legal system 
and political institutions growing less stable every day, Nepal seems 
poised to descend down a path toward outright civil war.

Ironically, in spite of the country’s troubles, its institutional 
framework appears functional on paper. With a constitution, a su-
preme court, a bicameral legislature, an independent human rights 
commission, and a constitutional monarchy that tenuously balances 
an ancient monarchical tradition with a newfound appreciation for 
democratic ideals, Nepal seems to possess the tools necessary for a 
just political system. The problem lies in the disconnect between the 
system on paper and the system in reality, between the king’s abil-
ity to seize control and the pleas of the government, the people, and 
the international community to maintain a modicum of functional 
democracy. 

That disconnect has permitted a breakdown of the rule of law, 
which has resulted in widespread loss of life, forced disappearances, 
extrajudicial torture, and the spread of a culture of lawlessness that 
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has discouraged foreign investment and tour-
ism. The deterioration of the legal system has not 
benefited the people of Nepal, but it does provide 
an excellent case study of the perils of a poor con-
stitution, weak human rights institutions and the 
political and cultural challenges of a transition to 
democracy.

This paper aims to provide a brief background 
on the conflict; to analyze the strengths and weak-
nesses of current institutions by examining the Con-
stitution, the National Human Rights Commission, 
and the international legal system; to consider the 
impact of the conflict on Nepal’s legal system, and 
finally, to explore possibilities for using legal mecha-
nisms to promote post-conflict reconciliation.

BacKground

Following centuries of monarchic rule, Nepal began 
a transition to democracy in 1990, as the “Movement 
to Restore Democracy” gained popularity and King 
Birendra recognized that his ability to maintain 
power depended on his willingness to compro-
mise.4 An interim government drafted and signed 
a new Constitution in November 1990, providing 
increased protections for human rights and realign-
ing Nepal as a parliamentary democracy “under a 
constitutional monarch.”

The Maoist insurgency began in February 1996, 
when leaders of the Maoist United People’s Front 
began a campaign of murder, torture, terror, and 
intimidation in the hopes of rallying the Nepalese 
people to force a transition to a more democratic 
government. The conflict between the Maoists and 
the government of Nepal has been characterized 
by gross human rights abuses on both sides, with 
the army searching rural villages for suspected 
insurgents and the Maoists using violent intimida-
tion tactics in an attempt to convince the Nepalese 
to side with them.5 The U.S. State Department 
estimates that approximately 10,000 people have 
died in the conflict, though neither side has gained 
the upper hand. In 2003, the UN Working Group 
on Enforced or Voluntary Disappearances cited 
Nepal as the country with the highest number of 
disappearances in the world.6 

The king’s February 2005 declaration of a state 
of emergency has brought increased international 
attention to Nepal, one of the world’s poorest coun-
tries. The country ranks 140th out of 177 countries in 
the UN Development Program’s Human Develop-
ment Indicators.7 Social indicators are discouraging: 
the female literacy rate is 26 percent, 82 percent of 

the population lives on less than $2 per day, and 
48 percent of children are born underweight.8 The 
conflict has not helped to improve citizen welfare, 
stagnating development and foreign investment 
while preserving high poverty rates.

unreaLized PotentiaL: the constitution, 
the nhrc, and internationaL LaW

The Constitution, the National Human Rights 
Commission (NHRC), and international legal in-
stitutions represent three primary mechanisms for 
maintaining the rule of law, minimizing human 
rights abuses, and resolving political, military, and 
cultural conflicts. Each of these institutions—the 
Constitution in its textual flaws, the NHRC in its 
minimal practical power vis-à-vis the king, and the 
international legal system in its inability to hold 
perpetrators accountable—possesses its own inter-
nal weaknesses, hindering its capacity to promote 
good governance. They serve as excellent examples 
of how conflict can exacerbate institutional flaws, 
and they demonstrate how even small loopholes in 
institutional design may have a widespread impact 
on a nation and its people. Looking closely at these 
institutions points the way toward more effective 
institutions that can play a stronger role in promot-
ing national reconciliation.

a LooPhoLe-fiLLed text: the 
constitution of the Kingdom of nePaL

Nepal’s Constitution, enacted in the wake of the 
“Movement to Restore Democracy” in November 
1990, affirms the government’s responsibility to 
govern in “consonance with the popular will.”9 
Moreover, it recognizes the gap between the en-
dorsement of the concept of the rule of law and 
the actual realization of it, aiming “to establish an 
independent and competent system of justice with 
a view to transforming the concept of the Rule of 
Law into a living reality.”10 Sovereignty, according to 
the Constitution, rests neither with the government 
nor the king, but with the people. 

Section 2 of Article 12, the “Right to Freedom,” 
enumerates several aspects of this right, nearly 
all of which the king abridged in his declaration 
of a state of emergency. Section 2 provides for 
the following five freedoms: freedom of opinion 
and expression; freedom to assemble peaceably 
and without arms; freedom to form unions and 
associations; freedom to move throughout the 
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kingdom and reside in any part thereof, and 
freedom to practice any profession, or to carry on 
any occupation, industry, or trade.”11 

Yet in spite of this broad provision of social and 
political liberty, the Constitution significantly limits 
the practical application of these rights. In the subse-
quent section, each freedom is paired with a clause 
that broadly defines a circumstance in which that 
freedom could be circumscribed. For the freedom to 
assemble, for example, the government could pass 
a law that restricts assembly if that law imposes a 
“reasonable” restriction on an act that threatens 
the “sovereignty and integrity” of the state.12 Ac-
cording to this clause in the Constitution, during 
a period of crisis, the 
king or other political 
leaders could adopt 
a broad definition of 
what might constitute 
a reasonable restriction, 
thus using the unique 
parameters of a conflict 
situation to validate 
otherwise unconstitu-
tional behavior.

Similar structural 
flaws appear through-
out the Constitution: 
vague clauses about 
preserving the “integ-
rity” of the state conflict 
with the provision of specific rights.13 For example, 
Article 13 establishes freedom of the press (“No 
news item, article or any other reading material 
shall be censored”)14 but the Constitution permits 
laws that limit this freedom if they restrict an act 
that threatens the state or “jeopardizes the harmo-
nious relations” of the people.15 This clause defies 
logic: in almost all cases, the government could 
construe the very dissent Article 13 intends to 
protect as a threat to the stability of the state. The 
consequences of this enormous loophole appeared 
in February 2005, as the king cited his need to pro-
tect the country from the Maoist rebels as a reason 
for censoring the media.16

In 2002, to justify his suspension of democracy, 
the king used Article 127, which states, “[I]f any dif-
ficulty arises in connection with implementation of 
this Constitution, His Majesty may issue necessary 
orders to remove such difficulty, and such orders 
shall be laid before the Parliament.”17 As Human 
Rights Watch points out, this provision conflicts 
with others that deny the king the right to appoint 
the prime minister and cabinet: “Article 127 cannot 

in any way be used to suspend democratic gover-
nance and the Constitution.”18

By comparison, Article 115 provides for a more 
sweeping assumption of power. It provides the king 
with the authority to declare a state of emergency 
“if a grave crisis arises in regard to the sovereignty 
or integrity of the Kingdom of Nepal or the security 
of any part thereof, whether by war, external aggres-
sion, armed rebellion or extreme economic disar-
ray.”19 After establishing this state of emergency, 
the king may “issue such Orders as are necessary 
to meet the exigencies,” including the suspensions 
of freedom of assembly and speech.20 The crux of 
this issue obviously revolves around the defini-

tions of “grave” and 
“necessary,” words 
with meaning broad 
enough to apply to a 
variety of situations. 
By appropriating to the 
king such latitude in 
making decisions, the 
Constitution permits 
the type of misuse of 
power witnessed since 
the Maoist insurgency 
began in 1996.

Moreover, if the king 
makes questionable de-
cisions, the Constitution 
protects him by insulat-

ing him from judicial prosecution or legislative attack: 
“No question shall be raised in any court about any 
act performed by His Majesty. . . No discussion shall 
be held in either House of Parliament on the conduct 
of His Majesty, Her Majesty the Queen and the heir 
apparent to His Majesty.”21 Without the threat of pros-
ecution or criticism from the legislature, the king has 
little incentive to enact any policy that might curb his 
power, even if such a policy could benefit the Nepalese 
people as a whole. 

The inconsistencies and flaws in the Constitution 
seem particularly ill-suited to the unique demands of 
a nation in conflict.22 With state authority threatened, 
instability permeating political life, and few Consti-
tutional restrictions on the authority of the monarchy 
or the infringement on individual freedoms, Nepal’s 
leaders have little incentive to enforce basic human 
rights provisions or the rule of law. 

From a more general perspective, the Constitu-
tion exposes itself to inconsistent implementation 
in its attempt to balance the country’s ancient mo-
narchic tradition against a modern trend toward de-
mocracy. The text assumes an ambivalent position 

With state authority threatened, 
instability permeating political life, 
and few constitutional restrictions 
on the authority of the monarchy 
or the infringement on individual 
freedoms, nepal’s leaders have little 
incentive to enforce basic human 
rights provisions or the rule of law. 
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on these competing conceptions of the country’s 
contemporary identity, often failing to reconcile 
them. The Constitution declares “His Majesty” as 
the “symbol of the Nepalese nationality and the 
unity of the Nepalese people” and endows him with 
the duty “to preserve and protect this Constitution 
by keeping in view the best interests and welfare 
of the people of Nepal.” Endowing the king with 
complete authority to speak for the interests of the 
people invites both paternalistic governance and 
a blanket justification for the king’s policies, re-
gardless of how they 
actually affect the 
people. Ascribing 
such extensive pow-
er to the king clearly 
fails to achieve the 
del icate  balance 
between monarchy 
and democracy for 
which the Constitu-
tion strives. 

As a foundational 
document that es-
tablishes a theory of 
spirit of governance, 
a Constitution may 
assume an exalted 
position in a nation’s 
public life, guiding the legal and political spheres 
in both procedure and substance. Unfortunately, 
Nepal’s Constitution suffers from textual flaws that 
impede its practical relevance and enforceability. 
Though the document purports to protect freedoms 
from state intrusion, the Constitution’s failures have 
left the country with a gaping hole at the core of 
its legal system, a hole that its leaders may exploit 
during periods of upheaval.

a PaPer tiger: the nationaL  
human rights commission

The NHRC is the official state institution devoted to 
monitoring human rights in Nepal. Though it pos-
sesses a certain aura of legitimacy as a state institution, 
its direct affiliation with the government also subjects 
it to charges of bias. It has managed to achieve some 
success in monitoring forced disappearances and 
other human rights violations, but the effectiveness of 
the NHRC has been diminished by its often conten-
tious relationship with the king. 

Established in 2000, the NHRC is composed of 
a chairperson, four members, and an acting sec-

retary. The commission uses a variety of mecha-
nisms—from reports and speeches to monitoring 
and legislative advocacy—to champion human 
rights principles. It has also published two books: 
Conflict, Human Rights, and Peace: Challenges Before 
Nepal and Building Capacity of Human Rights Institu-
tions: The Case of Nepal. 

In his foreword to Building Capacity of Human 
Rights Institutions, NHRC Chair Nayan Khatri 
describes the desperation of the current human 
rights situation and outlines a unique role for the 

NHRC in mediating 
the conflict: “We need 
to dig deeper and look 
for creative ways to 
deal with these issues 
which affect our own 
security and are very 
much at the core of our 
activities for promot-
ing and protecting the 
human rights of all 
Nepalese people.”23

The NHRC recog-
nizes the immense 
challenges it faces in 
translating the human 
rights principles of the 
Constitution into a re-

ality for the people: “The first and foremost [chal-
lenge] is our capability to enforce human rights, as 
they only exist on paper.”24 The NHRC also demon-
strates an awareness of its own institutional failures: 
“We have been lacking in devising concrete strate-
gies to achieve genuine progress. Very often there is 
much talk and little action, and even our activities 
fall far short of our aspirations.”25 One significant 
institutional failure is the extent to which the suc-
cess of the NHRC depends on the cooperation of the 
government. This dependence erodes the NHRC’s 
independence, especially when the government has 
“actively sought to undermine the legitimacy of the 
NHRC in Nepal.”26 This government opposition has 
grown even stronger since the state of emergency 
declaration: “The NHRC, which for a long time 
has faced obstruction, has been unable to carry out 
many of its core functions since 1 February.”27

Despite these challenges, the NHRC has man-
aged to be marginally effective in articulating the 
king’s problematic human rights record and in 
promoting dialogue between the Maoists and the 
king. Though in some documents it equivocates in 
assigning blame for either specific human rights 
violations or the conflict as a whole, the NHRC 

Daily news reports announce murders 
of both Maoists and government forces. 
yet despite the persistent human rights 
violations and the growing presence 
of human rights monitors to document 
it, nepal has not faced prosecution 
in international courts or threats of 
serious international diplomatic or 
military intervention.
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makes a staggering admission in its status report 
for 2003. The document attributes the root of the 
Maoist insurgency to economic and social mar-
ginalization, acknowledging that the movement 
has a rational basis in the country’s problematic 
development history. 28 

This justification stands in opposition to the 
king’s use of “war on terror” rhetoric to portray the 
Maoists as irrational 
terrorists committed 
only to violence and 
anarchy. It shows the 
potential of an insti-
tution like the NHRC 
to provide a mediat-
ing influence for two 
groups in the midst of 
heated conflict and to 
offer an objective per-
spective that may help 
to bring two opposing 
sides together in the 
long term. Unfortu-
nately, the NHRC has not realized this potential, 
and it finds itself struggling to gain relevance while 
maintaining independence.

BarK With no Bite: accountaBiLity  
and internationaL LaW

Raphael Lempkin, who coined the term “genocide,” 
said, “Only man has the law . . . you must build 
the law!”29 Lempkin recognized that without legal 
codification of human rights norms, the duty to 
protect them falls victim to the arbitrariness of state 
behavior. The current conflict in Nepal exemplifies 
Lempkin’s fears, as the absence of an active inter-
national legal system has permitted human rights 
abuses to persist without punishment.

The conflict between the Maoists and the govern-
ment meets the definition of an “internal armed 
conflict,” according to the official commentary to the 
Geneva Conventions of 1949 by the International 
Committee of the Red Cross (ICRC).30 International 
law defines an internal armed conflict as one in 
which the insurgents possess “an organized military 
force, an authority responsible for its acts, [is] acting 
within a determinate territory and is having means 
of respecting and ensuring respect for the conven-
tions.”31 The Maoists meet these criteria.

Compliance with the Geneva Conventions means 
that “persons taking no active part in hostilities . . . 
shall in all circumstances be treated humanely.”32 

This notion of humane treatment forbids torture, 
murder, “cruel treatment,” taking hostages, “humil-
iating and degrading treatment,” and extrajudicial 
sentencing and executions.33 Because Nepal ratified 
the Geneva Conventions in 1964, both the state and 
the Maoists are bound by these provisions.

The Nepalese government and the Maoists are 
also bound by additional provisions of the Geneva 

Conventions, includ-
ing prohibitions on at-
tacks against civilians, 
weapons that cannot 
distinguish between 
combatant and civil-
ians, and force that 
causes disproportion-
ate damage to the 
civilian population 
beyond what would 
be considered militar-
ily advantageous.34

Beyond laws of war, 
Nepal is also subject to 

international human rights law, as it has signed all 
major human rights treaties, including the Interna-
tional Covenant on Civil and Political Rights and 
the Convention against Torture and Other Cruel, In-
human and Degrading Treatment or Punishment.35 
These treaties prohibit a wide range of abuses, from 
forced disappearances to extrajudicial execution 
and torture.36 

Despite their international legal obligations, both 
the Maoists and the state of Nepal have participated 
in significant violations of basic international hu-
manitarian and human rights law. As discussed 
previously, Nepal has the highest number of forced 
disappearances in the world. Daily news reports 
announce murders of both Maoists and government 
forces. Yet despite the persistent human rights vio-
lations and the growing presence of human rights 
monitors to document them, Nepal has not faced 
prosecution in international courts or threats of 
serious international diplomatic or military inter-
vention. Only in recent months have major donors 
like India and the UK suspended aid, though both 
countries did so in response to the king’s declaration 
of a state of emergency rather than in reaction to his 
violations of international human rights law.37

Alley suggests that internal conflict challenges 
the international community’s response capacity: 
“The international community’s response to the 
rights violations incurred by internal wars has been 
slow, reactive and inadequate.”38 Without clear suc-
cess stories or a legal system that provides specific 

steps forward toward a strong 
democracy in nepal depend on the 
capacity of the international aid 
community to work with the citizens 
of nepal in advocating for the 
incorporation of strong democratic 
norms in everyday political life.
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guidelines on humanitarian intervention, the inter-
national community has historically been hesitant 
to take action: “Intra-state war generates interna-
tional uncertainty and confusion over appropriate 
responses.”39 According to Alley, 
the “state-based international or-
der . . . is inadequately equipped 
to deal with the moral, political 
and diplomatic dilemmas gener-
ated by the violation of rights 
during internal conflict.”40 

Without a strong system of 
international legal accountability, 
human rights abuses will continue 
unpunished and neither the king 
nor the Maoists will feel an in-
centive to change their behavior. 
The lack of a clear system for ad-
dressing human rights concerns 
leaves states on their own to pro-
tect human rights, a problematic 
prospect for a state with a human 
rights record like Nepal’s. 

imPLications for the LegaL system

The lack of a strong domestic legal system capable 
of addressing substantial humanitarian challenges, 
coupled with the weaknesses of the Constitution, 
the NHRC, and the international legal system, have 
allowed human rights perpetrators to act without 
fear of legal punishment. The twin failings of the 
international and domestic legal systems have com-
bined to create a problematic legal climate in Nepal, 
one with potentially long-term effects on Nepal’s 
prospects for social reconciliation and economic 
development. International and domestic actors 
must seek to strengthen legal institutions in order 
to generate opportunities for development.

If the conflict continues at its present pace, with 
each day bringing a new level of instability and 
uncertainty, Nepal’s legal institutions will suffer as 
citizens become less and less confident that the rule 
of law will return to the country in the near future. 
Human Rights Watch says that the virulence of the 
tactics that Maoists and the government use against 
each other has “led to a climate of intense fear in 
the villages.”41 Some of the human rights abuses, 
like forced disappearances, are not even specifically 
addressed by Nepalese criminal law, and there-
fore cannot be prosecuted directly.42 Moreover, 
the political system has been in disarray since the 
king assumed direct rule in 2002, a maneuver that 

provoked public distrust. Amnesty International 
argues that the legal system has deteriorated even 
more in the wake of the declaration of a state of 
emergency: “Legal safeguards against human rights 

abuses—which were already very 
weak—have almost entirely col-
lapsed since 1 February.”43 

The legal ambiguity that has 
dominated this conflict period 
has resulted in the promulgation 
of far-reaching laws that directly 
erode the civil liberties of the 
Nepalese. The concerted effort 
by the state to quash the Maoist 
rebellion led to the passage of the 
Terrorist and Disruptive Activities 
Act (TADA) in April 2002.44 This 
law afforded broad power to the 
security forces in handling anyone 
believed to be a terrorist and pro-
vided immunity from prosecution 
for “any act or work performed or 
attempted to be performed in good 
faith while undertaking their du-
ties.”45 By granting the state and its 

security forces such discretionary authority—and 
thereby allowing individuals, and not courts, to 
make sensitive decisions about the deprivation of 
civil liberties—TADA has sanctioned human rights 
violations and hastened the deterioration of the rule 
of law. According to Human Rights Watch, “TADA 
has allowed the security forces to literally get away 
with murder. The security forces have used their 
sweeping powers to broadly target anyone sus-
pected of having Maoist sympathies.”46

This climate of fear has serious negative con-
sequences for the legal system and may impede 
the society’s chances of post-conflict reconciliation 
and development: “Collapsing state functions, and 
degradation of the rule of law, intimidate peaceful 
dispute settlement and reward resort to the gun in 
the lethal micro-politics of revenge, personal enrich-
ment and survival.”47 

The legal system provides a primary form of stabil-
ity for people, guaranteeing the security and reliability 
of business transactions, the sanctity of contracts, the 
transfer of property, and protection of constitutional 
rights. An effective legal system depends on enforce-
able rights, consistency in the judicial process, and 
reliability in government institutions. Without clear 
systems for governing daily behavior, economic, 
cultural, and artistic activity decreases, citizens will 
be more hesitant to invest in public life, and human 
rights abuses may become more prevalent.

the people of 
nepal may never 
find answers to 
questions of why 
or how, but at 
least effective 
monitoring will 
permit future 
generations a clear 
understanding of 
what and who.
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emerging from the ruBBLe:  
stePs forWard out of confLict

Though internal conflict may leave behind a hob-
bled legal system and a legacy of human rights vio-
lations—Alley describes this phenomenon as “the 
capacity of human rights denials to precede, persist 
throughout, and post-date internal conflict”—so-
cieties must move beyond the “remembered injus-
tices.”48 Real reconciliation necessitates recognition 
of a common community, an appreciation for the 
mutual advantages of ceasing the violence, a com-
mitment to rebuilding the public sector, and toler-
ance between former enemies. 

In Nepal, national actors—the king, the govern-
ment, and the Maoists—struggle over competing 
visions of how the country’s past will affect its 
future. The Maoists want a new constitution, one 
that would curtail the king’s power and create a 
more vibrant democracy.49 The king, though his 
public statements might suggest otherwise, has 
demonstrated through his actions that he believes in 
the continuing authority of the monarchy. Finally, 
beyond the walls of government, the country’s 
citizens have a stake in how Nepal is governed. 
Ordinary citizens seek a future in which their voices 
are heard, their interests are represented, and their 
rights are protected.

Such competing visions of governance in Nepal 
obscure a path toward compromise. For the Mao-
ists, real reconciliation would mean integrating 
themselves into the political mainstream, finding 
a legitimate institutional outlet for their advocacy 
efforts, and reorienting their identity to permit 
existence within a state structure they have long 
criticized. In contrast, the king seeks a return to a 
past in which he could rule unchecked. The balance 
point, a point of compromise between the political 
systems of the past and the desired structures of the 
future, is uncertain.

These conflicting narratives of Nepal’s past and 
future present a perfect opportunity for using cre-
ative legal and extrajudicial mechanisms to promote 
reconciliation. The dwindling of legal authority dur-
ing a conflict contrasts sharply with the powerful 
capacity of the legal system to develop meaningful 
institutional mechanisms for post-conflict recon-
ciliation. Three main institutional responses may 
provide successful public mechanisms for moving 
beyond a period of conflict into more stable, more 
accountable governance.

ad hoc triBunaLs

Ad hoc tribunals range from the post-World War II 
tribunals at Nuremburg and Tokyo to the more re-
cent UN-operated courts, the international criminal 
tribunals for the former Yugoslavia and Rwanda 
(ICTY and ICTR, respectively). Ad hoc tribunals 
are similar in that they are not permanent, but use 
a legal process to address a specific period of social 
unrest, violence or genocide. Proponents believe 
that such tribunals help post-conflict nations to 
develop a unified narrative of the conflict period, 
allowing victims and perpetrators to discuss their 
experiences in a public setting and permitting 
victims some measure of justice. Critics often ac-
cuse them of victor’s justice, arbitrarily choosing a 
system of law to employ, lacking sustainability and 
cost-ineffectiveness. 

truth and reconciLiation commissions

Truth and reconciliation commissions (TRCs), 
which gained popularity after the South African 
TRC in 1994, use a less formal approach to promote 
reconciliation after conflict. Though each TRC may 
employ a slightly different strategy, the basic idea 
revolves around using the provision of amnesty to 
encourage both victims and perpetrators to come 
forward to discuss their role in the conflict in ques-
tion. TRCs rely on the intrinsic value of document-
ing torture and genocide, the idea that simply 
telling a more accurate, more representative story 
may constitute a critical step on the path toward 
social healing.50

While they may often succeed in establishing a 
more complete narrative of the conflict and in bring-
ing citizens together to confront their past from di-
vergent perspectives,51 victims often criticize TRCs 
for failing to provide real justice or hold individuals 
accountable for their crimes.52 

Permanent nationaL  
or internationaL courts

While the majority of countries possess some form 
of an operational judiciary, a permanent national 
court would designate a separate body within that 
judicial system solely to address human rights 
violations or crimes connected with internal politi-
cal conflict. Creating permanent courts may be a 
compelling option, but it is also one of the most 
difficult to implement. A permanent international 
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court, such as the International Criminal Court 
(ICC), would have responsibility similar to that of 
a national court, but would consider cases from 
complainants from all over the world, effectively 
serving as the world’s judicial body. 

concLusion

Steps forward toward a strong democracy in Nepal 
depend on the capacity of the international aid 
community to work with the citizens of Nepal in 
advocating for the incorporation of strong demo-
cratic norms in everyday political life. Despite its 
historical reluctance to intervene in internal con-
flicts, the international community must recognize 
the tremendous costs of allowing the conflict to 
persist.53 Even realists might concede the potential 
for internal instability to overflow into the interna-
tional arena, destabilizing entire regions: “Internal 
conflict’s capacity to project upheavals upon the 
international community will not reduce quickly.”54 
Developing more strategic conditions to govern the 
receipt of aid, bringing human rights perpetrators 
to trial in international courts, supporting an as-
sertive government to counter the king, and using 
independent monitors to provide the transparency 
that will deter human rights violations will all help 
to improve the country’s development prospects.

In addition, Nepal will face a significant chal-
lenge in the near future, as it eventually will need 
to move beyond the conflict, to heal the political 
wounds that have afflicted the vast majority of the 
population, and to develop a consistent, humane 
method for dealing with perpetrators. As Minow 
states, “There are no tidy endings following mass 
atrocity.”55 The ability to achieve this social recon-
ciliation will depend upon the country’s ability to 
rebuild trust in its legal and political institutions, 
countering the disenchantment and skepticism that 
developed over the course of the conflict: “Gross 
human rights violations suffered during conflict  
. . . leave deep and abiding mistrust of the author-
ity structures that have been associated with the 
perpetrators.”56 

The state may achieve this goal by fostering ro-
bust public institutions that provide lawful justice 
and use the country’s public spirit as the foundation 
for a thorough examination of the conflict’s history. 
These institutions need not follow the tribunal or 
truth and reconciliation models initiated in other 
war-ravaged countries, yet they should learn from 
the strengths and weaknesses of these models in 
devising a strategy more suitable for Nepal. Main-

taining a long-term perspective may also inform 
current policymaking, as politicians and citizens at-
tempt to develop policy that will move the country 
toward a future resolution.

The complexity of the conflict and the diverse 
interests of its principal actors cast doubt on the 
long-term prospects for a comprehensive healing 
process in Nepal. This essay attempts to find both 
descriptive and prescriptive lenses for viewing 
the conflict, but it simultaneously acknowledges 
the strong possibility that future generations, both 
inside and outside of Nepal, will ask themselves, 
“How did our predecessors stand idly by while 
this tragedy unfolded?” Faced with the frustrations 
of their own paralysis, international and domestic 
human rights institutions must strive to achieve 
what they can, creating a clear historical record by 
thoroughly documenting the human rights abuses, 
the disintegration of the rule of law, and the passive 
international response. The people of Nepal may 
never find answers to questions of why or how, but 
effective monitoring will permit future generations 
an understanding of what and who.
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evaLuating the 
distriBution of 
environmentaL 
and sociaL imPacts 
of the PetroLeum 
refining industry: 
a PreLiminary anaLysis

OIL SERVES DIVERSE PURPOSES, including transportation, 
heating, electricity, industrial production, and as an input 
into more than 2,000 end products. It is the most valuable 

commodity in world trade. The economic and political benefits of 
the refining industry have been clearly articulated both in the aca-
demic literature and in public discourse. Largely absent from this 
discussion have been the environmental and social costs associated 
with petroleum refining and the actual distribution of costs among 
population groups and geographic locations. The purpose of this 
paper is to present empirical evidence and analysis on the environ-
mental impacts of refining, with a particular focus on the distribution 
of these burdens among different geographic locations and among 
socio-economic groups.

Why focus on the petroleum refining industry? First, the refining 
industry constitutes a significant portion of the United States’ econo-
my; second, it produces a significant amount of pollution. Petroleum 
products alone make up an estimated 40 percent of total U.S. energy 
in terms of BTU consumption, with almost 90 percent of the BTU 
consumption attributed to fuel products alone. Of U.S. fuel products, 
motor gasoline comprises the largest category (43 percent) of total 
fuel products.1 In 1997, the U.S. Economic Census listed 242 petro-
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leum refining establishments, with annual sales of 
$158.67 billion and more than 65,000 employees.2 
In terms of environmental behavior, the petroleum 
industry is one of the most regulated and most 
persistent violators of federal environmental laws. 
Nearly all refineries are inspected annually and 
approximately 25 percent of all inspections result 
in a state or federal enforcement action.3 Refineries 
are also a significant source of toxic chemicals that 
pose an increased risk to public health. Given the 
importance of the petroleum refining industry in 
the U.S. economy and the environmental and social 
impacts caused by the operation of refineries, it is 
important to make an assessment of the distribu-
tional impact of refinery operations on communities 
and geographic locations. 

The rest of the paper is divided into three sec-
tions. Part 1 gives an overview of the petroleum 
refining industry, focusing on some of the key 
changes that have taken place in this industry in 
the last decade, and discusses the regulatory frame-
work for petroleum refineries. Part 2 examines the 
environmental and health impacts associated with 
refinery operations. The final section focuses on 
the distribution of these burdens among socio-eco-
nomic groups and communities. 

industry BacKground

Petroleum refining is the separation and process-
ing of crude oil into three types of products: fuels, 
finished non-fuel products, and chemical industry 
feedstocks. Petroleum refineries span a total of 32 
states, but the industry is heavily concentrated in 
only a few of them. Most petroleum refineries are 
located on the West and Gulf coasts, mainly due 
to access to major sea transportation and shipping 
routes. Table 1 shows the geographic distribution 
of petroleum refineries among the states. Refining 
capacity is also not evenly distributed across re-
fineries. Some of the smallest oil producing states 
have only very small refineries run by independent 
operators.

Throughout much of the 1980s and 1990s, the 
petroleum refining industry experienced significant 
economic pressures as well as the growing strains 
of environmental and safety regulations. Because 
of changes in oil prices, a shift to alternative fuel 
use, and an increasing focus on conservation, the 
industry lost several small, inefficient refineries that 
were no longer competitive. In addition, require-
ments placed on refineries to produce cleaner fuels 
coupled with a number of mandates through federal 

Table 1 
Number of Operable Petroleum Refineries  

by State as of Jan. 1, 2004

 State No. of Refineries State No. of Refineries

Alabama 3 Montana 4
Alaska 6 Nevada 1
Arkansas 2 New Jersey 6
California 21 New Mexico 3
Colorado 2 North Dakota 1
Delaware 1 Ohio 4
Georgia 2 Oklahoma 5
Hawaii 2 Pennsylvania 5
Illinois 4 Tennessee 1
Indiana 2 Texas 26
Kansas 3 Utah 5
Kentucky 2 Virginia 1
Louisiana 17 Washington 5
Michigan 1 West Virginia 1
Minnesota 2 Wisconsin 1
Mississippi 4 Wyoming 5

Source: Energy Information Administration/Petroleum Supply Annual 
2003, vol. 1.

and state clean air and water regulations forced 
some refineries to shut down. Between 1982 and 
1994, the number of operating refineries decreased 
in the U.S. by approximately 71 percent. Most of this 
decline was due to the closure of small refineries, 
although larger refineries also faced the burden of 
economic pressures.4 Figure 1 depicts the trend in 
refinery operations over the last two decades.

Despite refinery closures and widespread op-
position to constructing and siting new refineries 
close to existing communities, the EPA has noted 
that total crude oil distillation has continued to be 
constant. This trend is attributed to technological 
change, which enables firms to increase production 
without building additional refineries, as well as 
the application of process engineering to improve 
the efficiency of the refining process. Since 1980, 
refinery utilization rates have been constantly in-
creasing. Utilization rates are obtained by dividing 
the amount of crude oil refined by total refining 
capacity. In 1985, refinery utilization was 77.6 per-
cent; in 2001 the percentage had increased to 92.3 
percent.5

The U.S. petroleum refining industry is now 
composed of a relatively small number of large 
facilities. The majority of oil distillation capacity is 
centered in large, integrated companies with mul-
tiple refining facilities. According to 2002 data, 72 
companies operated refineries, of which the largest 
companies were: ExxonMobil (11 percent of crude 
capacity), Philips 66 (10 percent), BP (9 percent), 
ChevronTexaco (6 percent), Marathon Ashland (6 
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Source: Energy Information Administration. Online. Available: http://www.eia.doe.gov/emeu/aer/tst/ptb0509.html.

percent), Valero (5 percent), and Motiva (5 percent), 
which combined represent 52 percent of crude in-
take capacity.6 Each of these companies operates a 
number of refineries in different states.

Petroleum refining is one of the most heavily 
regulated industries in the U.S. The environmental 
impacts of petroleum refining and the use of its 
products have resulted in a number of environ-
mental laws and regulations. Some of the statutes 
that have the most impact are those that focus on 
altering the formulation of products to reduce 
air emissions generated by their use. These often 
require substantial changes in refinery processes 
along with large capital investments. In addition, 
a number of federal and state regulations focus on 
reducing refinery emissions to air, land, and water. 
In other words, petroleum refineries not only have 
to deal with the environmental impacts of their op-
erations, but also have to face complex regulatory 
issues regarding their products.

The U.S. petroleum refining industry is regulated 
under statutes, which include the National Envi-
ronmental Policy Act; the Clean Air Act’s National 
Emission Standards for Hazardous Air Pollutants, 
National Ambient Air Quality Standards, New 
Source Review (NSR), and New Source Performance 
Standards; the Clean Water Act’s National Pollutant 
Discharge Elimination System and Spill Preven-
tion Control and Countermeasure Requirements; 
the Emergency Planning and Community Right-
to-Know Act; the Underground Injection Control 
program of the Safe Drinking Water Act; and the 
Resource Conservation and Recovery Act. Several 
states have also implemented local environmental 

standards for the refining industry, which, in gen-
eral, are stricter than federal standards. California, 
for instance, has implemented regulations for re-
formulated gasoline that are stricter than those set 
forth in the Clean Air Act.7 

The Clean Air Act of 1970 and its Amendments 
in 1977 and 1990 have had a significant impact on 
the petroleum refining industry, both in terms of 
refining processes and the formulation of refined 
products. The industry characterizes the Clean Air 
Act Amendments (CAAA) of 1990 as some of the 
most burdensome and costly for the petroleum re-
fining industry. A report prepared by the American 
Petroleum Institute notes that compliance with the 
CAAA has led to major increase in air-related ex-
penditures. In 1990, the petroleum industry spent 
$2.3 billion on air-related requirements, and by 1995 
this amount totaled nearly $4.6 billion.8

The 1970 CAA authorized the EPA to establish the 
National Ambient Air Quality Standards (NAAQS) 
for sulfur dioxide, nitrogen oxides, carbon monox-
ide, ozone, non-methane hydrocarbons, and total 
suspended particulates in ambient air. Regulatory 
actions under the CAA required reductions of lead 
in gasoline in the early 1970s, and elimination of 
lead in gasoline in the mid-1980s. To meet the lead 
reduction requirement, refineries incorporated 
considerable changes in processing to make up for 
the properties lost as a result of reducing lead based 
anti-knock additives.9

The 1990 amendments increased the stringency of 
the 1970 Act in response to a growing number of non-
attainment areas (geographic regions not in compli-
ance with NAAQS). In addition to increased regulation 



lbJ JoUrnal oF pUblic aFFairs

vol. 18 EnvironmEntal anD social impacts oF thE pEtrolEUm rEFining inDUstry 41

of air emissions, the CAAA called for reformulation of 
motor fuels to reduce mobile source emissions. Title III 
of the 1990 CAAA requires that EPA develop National 
Emission Standards for Hazardous Air Pollutants 
(NESHAPs) for several chemicals, including benzene, 
emitted by petroleum refineries. Petroleum refineries, 
which are major sources of hazardous air pollutants 
(HAPs), must meet these emission standards by the 
adoption of maximum achievable control technology 
(MACT) to reduce emissions. In August 1995, EPA 
finalized requirements for the control of HAPs from 
most of the process units at refineries. The MACT rule 
requires that refineries install control equipment on 
certain process vents that 
reduces HAPs by 98 per-
cent. Refineries must also 
implement leak detection 
and repair programs.10

The economic impact 
of the MACT rule is ex-
pected to be substantial. 
EPA has estimated the 
capital investment as-
sociated with refineries’ 
MACT compliance to be 
about $213 million. In ad-
dition, annual operating 
and monitoring costs are estimated to be about $79 
million.11 However, roughly $300 million is a small 
cost when compared to annual industry sales of 
over $150 billion.

Increased environmental regulation is one of the 
reasons cited for refinery closures during the 1990s. 
Department of Energy statistics show that in 2000 
there were only 158 operating petroleum refineries 
in existence, and 29 refineries shutdown throughout 
the 1990s.12 In August 2000, the EPA settled on new 
regulations capping the sulfur content of fuels, which 
took effect at the end of 2003. Even before the regula-
tions went into effect, Premcor Inc., an independent 
refiner, closed its Blue Island refinery in Illinois due 
to the expense of facility upgrades required to comply 
with new environmental guidelines.13

environmentaL and heaLth  
imPacts of PetroLeum refining

Notwithstanding the lengthy and complex list of 
regulations governing the petroleum refining indus-
try, critics of this industry accuse it of taking advan-
tage of loopholes in the existing laws and producing 
a significant amount of pollution. The EPA has 
reported significant levels of refinery noncompli-

ance with air regulations, water standards, and solid 
waste regulations.14 This section looks at the types 
of pollution created by petroleum refineries and 
the environmental and health impacts of that pol-
lution. The evidence and analysis contained in this 
section is derived from EPA reports, congressional 
committees’ investigations into refinery emissions, 
and EPA’s Toxic Release Inventory database. An 
important aspect of refinery pollution that is often 
missed in the information used by EPA is fugitive 
emissions. We find that this is a significant source 
of pollution; regulatory authorities such as EPA 
should not only monitor emissions from regulated 

smokestacks and effluent 
pipes, but should also 
pay close attention to 
fugitive emissions. 

Refineries are the sec-
ond largest industrial 
source of sulfur dioxide, 
the third-largest indus-
trial source of nitrogen 
oxides, and the largest 
stationary source of vola-
tile organic compounds 
(VOC) emissions—the 
precursor to urban smog. 

The accumulation of refinery air emissions such as 
hydrocarbons, sulfur dioxide, and particulate mat-
ter also contributes to acid rain.

Petroleum refineries also use large quantities of 
chemicals during the processing of crude oil, many 
of which are toxic. Toxic chemicals are monitored 
through the Toxic Release Inventory (TRI), insti-
tuted under the Emergency Planning and Commu-
nity Right-to-Know Act (EPCRA). Under the TRI, 
companies are asked to report on how they manage 
toxic chemicals, including transfers, treatment, 
disposal, recycling, energy recovery, and releases 
to land, air, or water. Each refining facility in the 
U.S. must report annual emissions of roughly 600 
listed chemicals. Analysis of the TRI data reveals 
that in 2001 petroleum refineries released 75 percent 
of their toxic emissions to air, 24 percent to water 
(including 20 percent to underground injection and 
4 percent to surface waters), and 1 percent to land.15 
The primary hazardous air pollutants released by 
the industry are benzene, toluene, ethyl benzene, 
mixed xylenes, and n-heptane. 

Petroleum refinery emissions seriously impact 
human health and the environment. Some of the 
health impacts associated with exposure to haz-
ardous air pollutants include severe burns, skin 
and eye irritation from high levels of benzene and 

in other words, petroleum 
refineries not only have to deal 
with the environmental impacts 
of their operations, but also have 
to face complex regulatory issues 
regarding their products.
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hydrogen sulfide fumes, and increased cancer risks 
from exposures to benzene, xylene, and arsenic. 
Apart from this, workers in refineries are at risk of 
chronic lung disease from long-term exposure to 
coke-dust, silica, and hydrogen sulfide; headaches 
and mental disturbances from carbon-monoxide 
exposures; and psychosis and peripheral neuropa-
thies from exposures to lead alkyls used as gasoline 
additives.16

Since 1988, the petroleum refining industry has 
made substantial progress in decreasing its chemi-
cal releases to the environment. The amount of 
comparable17 TRI chemicals released from refineries 
declined by 14 percent from 1995 to 2000 and by 
nearly 51 percent since 198818. Table 2 shows the 
decline in refinery release of 1988 core TRI chemicals 
by medium.

Fugitive emissions from refineries pose an im-
portant threat to the environment and often tend 
to go undetected, thereby magnifying the problem 
of air pollution. It has been found that the majority 
of refinery emissions actually occur through leaks 
rather than through regulated smokestacks or ef-
fluent pipes. In 1999, Congressman Henry A. Wax-
man commissioned an investigation into fugitive 
emissions from refineries by the minority staff of 
the House of Representatives Government Reform 
Committee.19 This study, based on a review of en-
forcement records obtained from the EPA, revealed 
that oil refineries fail to report large volumes of fugi-
tive emissions. The average refinery reports to state 
and federal regulators that 1.3 percent of the valves 
at its facilities have leaks, whereas the average leak 

Table 2 
Refinery Releases of Comparable TRI Chemicals by Medium: 1988-2000 

(in thousands of pounds)

  On-site  On-site  On-site  On-site  
Year Amount Releases to Air Releases to Water Releases to Land Underground Injection Off-site Releases

1988 73,863 66,004 752 2,127 528 4,452
1989 72,163 62,722 1,172 1,860 1,589 4,820
1990 66,768 58,435 939 1,998 1,341 4,055
1991 58,781 53,738 614 717 1,324 2,388
1992 62,958 53,955 705 4,931 1,084 2,283
1993 51,849 47,862 574 643 732 2,039
1994 46,643 42,011 468 590 718 2,855
1995 42,403 38,149 516 190 897 2,651
1996 43,417 38,952 423 1,188 1,000 1,854
1997 42,856 37,031 516 1,682 1,032 2,595
1998 42,026 36,544 395 442 1,352 3,293
1999 37,419 32,091 336 420 1,103 3,470
2000 36,486 29,721 467 511 648 5,139

Source: Suriano, Robert. Toxics Release Inventory: 1988-2000 Data. Washington, D.C.: American Petroleum Institute, 2003, p.10. Online. Available: http://
api-ep.api.org/filelibrary/Final%20TRI%2000%20May03.pdf. Accessed: February 21, 2006.

rate from valves at refineries is 5.0 percent—four 
times higher than the average reported leak rate. 
This failure to detect emissions from leaking valves 
has a detrimental impact on air quality. The EPA has 
estimated that the unreported fugitive emissions 
from refineries add millions of pounds of harmful 
pollutants to the atmosphere each year, including 
more than 80 million pounds of VOCs and more 
than 15 million pounds of toxic pollutants.20

The unreported fugitive VOC emissions from 
refineries significantly impact state and local air 
quality. Nearly half of these fugitive VOC emis-
sions occur in areas that do not meet federal air 
quality standards for ozone. Figure 2 shows the ten 
states that account for more than 75 percent of the 
unreported VOC emissions. Not surprisingly, air 
pollution is a significant problem in many of these 
states. In fact, 40 percent of petroleum refineries op-
erating in the United States in 1998 were located in 
“non-attainment” areas that do not meet federal air 
quality standards for one or more pollutants emitted 
in significant amounts from refineries.21

Refineries also use thousands of gallons of wa-
ter per day for production and cooling processes. 
Wastewaters are treated in on-site wastewater 
treatment facilities and then discharged to POTWs 
(publicly owned treatment works) or discharged to 
surface water under National Pollutant Discharge 
Elimination System (NPDES) permits. When refin-
ery wastewaters are released to surface waters, they 
are regulated under the Clean Water Act (CWA). 
Limits are placed on the quantities of suspended 
solids, oil, grease, phenolic compounds, ammonia, 
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Figure 2 
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Source: Oil Refineries Fail to Report Millions of Pounds of Harmful 
Emmissions, 1999. Online. Available: http://www.democrats.reform.
house.gov/Documents/20040827114147-65907.pdf

sulfides, and chromium that may be present in the 
wastewater.22 Treatment of liquid effluent does not 
entirely eliminate contaminants such as aromatic 
hydrocarbons (benzenes and napthenes) that enter 
surface waters. For instance, a recent study of water 
pollution from petroleum refineries found signifi-
cant levels of aromatic hydrocarbons that contrib-
uted to important differences in the diversity and 
abundance of fish between stations located up- and 
downstream from refineries.23

Given the significant emissions of pollution by 
petroleum refineries to air, the EPA launched its 
Petroleum Refinery Initiative in 1998—a multi-
faceted approach to review the petroleum refining 
industry’s compliance with the CAA. This initia-
tive addresses four priority areas that represent 
the most important noncompliance problems at 
petroleum refineries: (a) New Source Review / 
Prevention of Significant Deterioration, (b) New 
Source Performance Standards, (c) Leak Detection 
and Repair, and (d) Benzene National Emissions 
Standards for Hazardous Air Pollutants. The EPA 
uses legal settlements known as consent decrees to 
resolve decades of alleged pollution violations. In 
return for installing pollution controls and paying 
fines, companies are released from all legal liability 
associated with the four priority areas. 

EPA initiated scores of investigations at refiner-
ies, each focusing on at least one of the priority 
areas. The agency embarked on a series of innova-
tive, multi-issue, multi-facility settlement nego-
tiations with major petroleum refining companies. 

Since March 2000, EPA has entered into 16 global 
settlements with petroleum refiners that together 
represent more than 65 percent of domestic petro-
leum refining capacity. The settlements now cover 
76 refineries and will result in an annual reduction 
of atmospheric emissions of approximately 70,000 
tons of nitrogen oxide and 195,000 tons of sulfur 
dioxide. The settlements also require significant 
emissions reductions of benzene, volatile organic 
compounds, and particulate matter. The settling 
refining companies agreed to invest more than $3.8 
billion in control technologies and pay $55 million in 
civil penalties. They will also perform supplemental 
environmental projects valued at approximately 
$50 million.24

Though the EPA declared the Petroleum Refin-
ery Initiative one of the most comprehensive and 
successful enforcement efforts, in reality it has 
not achieved the air quality improvements that 
the agency has claimed. A review of oil company 
data submitted to the EPA and interviews with oil 
company officials reveal that the program, by De-
cember 2004, had resulted in annual reductions of 
no more than 40,000 tons of nitrogen oxide, sulfur 
dioxide, and particulate matter, the primary pol-
lutants targeted by the initiative.25 The ambitious 
figures quoted by EPA will be achieved only when 
the pollution controls contained in the consent de-
crees are actually implemented. Of the deadlines 
set for refineries to reduce their emissions under 
the program, about two-thirds have been extended. 
In fact, an evaluation report conducted by the U.S. 
Office of Inspector General states that EPA “has 
not established and communicated clear goals, 
systematically monitored refinery program prog-
ress, reported actual outcomes, or tracked progress 
toward achievement of consent decree goals. In ad-
dition, during consent decree implementation, EPA 
delays may have delayed emissions reductions and 
compromised compliance.”26

distriButionaL and reguLatory imPacts 
associated With PetroLeum refineries 

The previous section outlined some of the environ-
mental and health impacts, including air pollution 
and water pollution, from refinery activities. This 
section will examine the distributional burden of 
refinery activities among communities, within their 
population groups, and in different geographic loca-
tions. In addition, this section will make a prelimi-
nary assessment of regulatory enforcement across 
minority communities and different states. EPA’s 
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Enforcement Compliance History Online (ECHO) 
database was used to make these assessments.

ECHO provides compliance and enforcement 
information for approximately 800,000 regulated 
facilities nationwide. The ECHO database reports 
compliance and inspection data, chemical releases 
and spills, and, interestingly, demographics of the 
surrounding population. By combining TRI data 
with inspection reports and demographic data, the 
ECHO database is a unique resource for evaluating 
the distribution of impacts from petroleum refiner-
ies. ECHO indicates a facility’s record of compli-
ance with the Clean Air Act, Clean Water Act, and 
Resource Conservation and Recovery Act covering 
the past three years. 

Throughout the 1990s, the EPA targeted pe-
troleum refineries as its top enforcement priority. 
According to the EPA, in 1999, 54 percent of refin-
eries were in “significant non-compliance” with 
the Clean Air Act; 22 percent were in significant 
non-compliance with the Clean Water Act; and 32 
percent violated the Resource Recovery and Con-
servation Act.27 During 2002-2005, refineries were in 
non-compliance with the CAA, CWA, and RCRA for 
an average of 17.5 quarters.28 Refineries, on average, 
were in non-compliance with CAA for 9 quarters, 
with CWA for 4 quarters, and with RCRA regula-
tions for 4.5 quarters over the three-year period.

Interestingly, during 2002-2005, 95 refineries out 
of 144 (66 percent) were classified as High Priority 
Violators (HPV) with respect to the CAA, while only 
14 refineries were in “Significant Non-Compliance” 
(SNC) with the CWA and RCRA. To be classified 
as HPV or SNC, one of several conditions must be 
met: failing to submit a major report, violating an 
administrative or judicial order, failing to obtain a 
Prevention of Significant Deterioration permit for 
categorization as HPV, violating an allowable emis-
sion limit detected during a source test or chronic/
recalcitrant violations, causing actual exposure (or 
a substantial likelihood of actual exposure) to haz-
ardous waste, or being a reckless violator deviating 
substantially from the terms of an arrangement 
with the EPA. 

Given that refinery compliance with the CAA 
seems to be a problem area, one would expect that 
more inspections would be directed to check a re-
finery’s record of compliance with CAA regulations. 
Surprisingly, out of a total of 1388 inspections for the 
period 2002-05 for 144 refineries, 371 (26.7 percent) 
inspections were under the CAA while 437 (31.5 per-
cent) and 580 (41.8 percent) inspections were under 
CWA and RCRA respectively. It is preliminary to 
speculate about the reasons for the disproportion-

ate emphasis on land and water versus compliance 
with air regulations. This is an issue that we expect 
to explore further in our research.

A simple analysis of data from EPA’s ECHO 
shows that more than half the refineries (55.3 
percent) are located within a three-mile radius of 
communities with dominant minority population 
(those communities with more than 30 percent 
minority populations).29 Figure 3 presents a simple 
breakdown of distribution of refineries with respect 
to minority populations living in close proximity 
to refineries in the United States. In addition, 48.7 
percent of High Priority Violator refineries are situ-
ated within a three-mile radius of communities with 
more than a 30 percent minority population.

Local communities have documented, largely 
through anecdotal reports, variations in regulatory 
enforcement. Analysis of data from ECHO shows 
that inspection levels tend to decrease as one goes 
from predominantly white communities to pre-
dominantly minority communities. Table 3 presents 
data on the number of refineries, total inspections, 
and average inspections with respect to communi-
ties characterized by the percent of their minority 
population. The same data are presented in Figure 
4 as a scatter plot. The relatively larger number of 
inspections for refineries situated within three miles 
of communities with 60-80 percent minorities is due 
to a high incidence of inspections of two refineries: 

Less than 10% Minority Pop

55%

18%

12%

15%

Between 10-20%

Between 20-30% Above 30% Minority Pop

Source: EPA, ECHO database. Online. Available: http://www.epa.
gov/echo/.

Figure 3 
Percentage of Refineries  

within 3 Miles of Minority Populations
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Table 3 
Incidence of Inspections Relative to Percentage of Minorities Living Within 3 Miles of a Refinery 

 Minority Pop Category
(within 3 mile area of refinery) Number of Refineries Total Inspections Average Inspections

Less than 20%   40 430 (37.9%) 10.8
Between 20%-40% 35 272 (23.9%) 7.8
Between 40%-60% 19  125 (11.0%) 6.6
Between 60%-80% 18 205 (18.1%) 11.4
Above 80%  20 104 (9.2%) 5.2
Total  132 1136 8.6

Source: EPA, ECHO database. Online. Available: http://www.epa.gov/echo/. (Excludes refineries in Alaska and Hawaii.)
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Figure 4 
Incidence of Inspections

BP’s refinery in Whiting, Indiana, had 54 inspec-
tions during 2002-05, while Colorado Refining Co. 
had 37 inspections during that period.30 If we drop 
these two refineries from our analysis, the average 
inspection number drops down to 7.1.

Studies focusing on the association between race, 
income, and penalties assessed against companies 
violating environmental laws are mixed. A recent 
research paper on penalties in the petroleum in-
dustry finds mixed evidence of inequality depend-
ing upon the racial and income characteristics of 
communities surrounding the penalized refinery. 
Controlling for enforcement history, firm charac-
teristics, and political/economic climate, this study 
finds evidence of inequity in the case of Hispanic 
and low-income communities only if ZIP codes 
rather than census tracts are used to obtain the 
demographic data. 31

Levels of enforcement on petroleum refineries 
also seem to vary widely across states. A study con-
ducted by the Environmental Defense Fund in 1995 
found that states vary greatly in their regulatory and 
enforcement efforts to reduce multi-media waste 

releases and off-site waste transfers for refineries. 
The states identified with the poorest performance 
are West Virginia, Kansas, Texas, and Mississippi. 
At the other end, New Jersey, with its more exten-
sive right-to-know reporting requirements, was 
ranked as the most efficient state.32 A report by the 
Sustainable Energy and Economic Development 
(SEED) Coalition asserts that Texas and Louisiana, 
the largest oil refining states, have the weakest en-
forcement agencies.33 

Examination of ECHO inspection data by state 
seems to lend support to this assertion. Though 
Texas, California, and Louisiana have the highest 
concentration of refineries, the average number 
of inspections of refineries located in these three 
states is very low compared with other states. 
Table 4 shows variation in refinery inspections 
across different states in the last three years. Based 
on the data, states with a higher average number 
of inspections are Montana, Illinois, Indiana, and 
Colorado. Delaware seems to be an outlier case with 
130 inspections directed against a single refinery in 
the last three years. Texas and California, with 28 
and 23 refineries respectively, fare very poorly in 
terms of their inspection rate.

concLusions, further research

The impact of the petroleum refining industry is sig-
nificant and widespread. This paper has attempted 
to take a first pass at examining the environmental, 
social, and health impacts of the refining industry, 
focusing on the distribution of these burdens among 
minority communities and variation in enforce-
ment actions across communities and states. EPA’s 
ECHO has been used to support the analysis of 
distributional costs of refinery operations among 
population groups and geographic locations. The 
analysis presented in the paper seems to indicate 
a correlation between minority communities and 
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Table 4 
Variation in State Inspection of Refineries, 2002-05

State (no. of refineries) Total Inspections Average Inspections State Total Inspections Average Inspections

Michigan (1) 1 1 West Virginia (1) 9 9
New Mexico (3) 8 2.66 Wyoming (5) 45 9
Washington (5) 18 3.6 Arkansas (2) 19 9.5
California (23) 102 4.43 Kentucky (2) 19 9.5
Mississippi (4) 22 5.5 New Jersey (6) 65 10.83
Texas (28) 164 5.85 Louisiana (17)  204 12
Tennessee (1) 6 6 Pennsylvania (5) 68 13.6
Virginia (1) 6 6 Georgia (2) 28 14
Kansas (3) 19 6.33 North Dakota (1) 15 15
Utah (5) 33 6.6 Montana (4) 62 15.5
Alabama (4) 27 6.75 Illinois (4) 87 21.75
Wisconsin (1) 7 7 Indiana (2) 67 33.5
Ohio (4) 28 7 Colorado (2) 85 42.5
Oklahoma (5) 35 7 Delaware (1) 130 130

Source: EPA, ECHO database. Online. Available: http://www.epa.gov/echo/.

regulatory enforcement. In addition, there is some 
evidence of variation in inspections of refineries 
across the different states. While one would expect 
states like Texas, California, and Louisiana, with 
the highest concentration of refineries, to be more 
stringent with respect to inspections, the data do not 
support that expectation. These data, while prelimi-
nary, make clear the need for accounting for these 
variations in the implementation of environmental 
regulations in any future research.

Significant research is required to better un-
derstand, measure, and evaluate impacts of the 
petroleum refining industry on the environment 
and on communities living in proximity of such 
facilities. While oil is at the center of current eco-
nomic activities, it is also at the heart of some of the 
most troubling environmental and health problems. 
Hence it is critical to understand the distribution 
of impacts of oil and the effectiveness of current 
regulation systems in reducing the impacts and 
their disparity. Additional research needs to exam-
ine issues of compliance and enforcement records 
for polluting industries, including factors affecting 
the compliance of companies with environmental 
regulations and those affecting the enforcement 
actions of regulatory agencies.
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chasing the 
dragon: 
u.s. coPyright PoLicy  
against Piracy in china

OVER THE PAST DECADE, intellectual property has in-
creasingly dominated the world economy, and intellectual 
property rights have become the core issue of international 

trade. Since the implementation of the World Trade Organization’s 
(WTO’s) Trade-Related Aspects of Intellectual Property Rights 
(TRIPs) requirements, extending and harmonizing intellectual 
property rights has become one of the most significant policy 
agenda items in many countries. 

The ongoing debate over intellectual property rights in U.S.-China 
trade illustrates this point well. While U.S. exports to China have 
been growing faster than sales to any other country in the last de-
cade, exceeding $16 billion in 2000, China has been criticized as the 
evil pirate free-riding on U.S. information products.1 By engaging in 
unfair competition, this pirate has helped bring about the greatest 
trade deficit in U.S. history. Indeed, every year, the U.S. loses more 
than $2 billion in revenue due to intellectual property piracy in China.2 
Policy problems in harmonizing this conflict became more acute when 
China officially gained WTO membership, following the approval 
of its accession protocol, including the TRIPs Agreement. Similar to 
most developing countries, China’s priority has been the integration 
into the global economy and the acquisition of a modern industrial 
sector through the transfer of advanced technology from the West. 
While foreign countries saw this as a positive investment opportunity, 
they were also very concerned about the lack of an effective legal 
system to protect intellectual property rights. As China welcomes 
the access to global markets that WTO membership brings, it must 
acknowledge its WTO obligation to provide strong enforcement of 
intellectual property rights.

Although a substantial body of studies has focused on the role of 
international intellectual property rights in economic development, 
the only thing on which there is consensus is that “there is a complex 
feedback relationship between the scope of a country’s intellectual 
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property laws and its stage of economic develop-
ment.”3 Developed western countries have long 
emphasized the positive benefits of strengthened 
intellectual property rights.4 On the other hand, 
intellectual property rights in developing or un-
derdeveloped countries have been portrayed as 
“protection for monopoly imports” of benefit to 
exporters at the expense of a developing country’s 
imports.5 Gaps in economic and technological 
standing in the world community have been a 
starting point to explain the divergence in each 
country’s policies regarding intellectual property. 
Ironically, this inveterate argument tends to deter 
viable policy discussions over intellectual property 
rights protection in the global economy by reducing 
all problems to a country’s economic wealth. 

Most policy studies by economists deal only 
with the quantifiable costs and benefits of the intel-
lectual property policy.6 However, as Bettig notes, 
“the positivistic and apparently empirical nature of 
economic analyses makes economists more force-
ful in the policymaking process than those making 
predictions or voicing concerns that are based more 
on an intuitive, philosophical, or even historical 
basis.”7 Despite the issue’s importance, the aca-
demic debate so far has been one-sided, “focusing 
primarily on the unfair competition aspect.”8 On 
the contrary, little attention has been paid to his-
torical, political, and cultural differences concerning 
intellectual property rights. Countries in different 
stages of development face very different benefits 
and costs from intellectual property protection due 
to dissimilarities in economic, historical, political, 
and cultural factors. Thus, general principles of in-
tellectual property rights can be better understood 
through the examination of the significant differ-
ences in these factors between countries. Without 

this multiplicity of views, it is unlikely that strong 
unilateral/bilateral copyright enforcement and 
reforms can resolve the piracy problem.

In order to reconfigure the U.S.-China intellectual 
property debate, this paper focuses on a range of his-
torical, socio-economic, cultural, and political differ-
ences between the United States and China and how 
differences in the Chinese intellectual property system 
contribute to copyright infringement, particularly in 
optical media products. Using the findings, this paper 
will evaluate U.S. intellectual property protection 
policy toward China, and suggest a new approach 
to resolve the current intellectual policy conflicts 
between the U.S. and China. 

the u.s. coPyright industry  
and Piracy in china

The u.s. CopyrighT indusTry

The U.S. copyright industries continue to be one of 
the fastest growing segments of the U.S. economy. 
In 2002, the copyright industries contributed ap-
proximately $1.25 trillion to the U.S. economy, 
accounting for nearly 12 percent of the U.S. gross 
domestic product.9 Foreign sales and exports of 
the “core copyright industries”10 continue to grow 
rapidly. Total revenue generated from exports and 
foreign sales of the core copyright industries was es-
timated to be $89.26 billion in 2002, an amount larger 
than the U.S. International Trade Administration’s 
export estimates of other industries such as chemi-
cals ($83.59 billion), food and live animals ($40.30 
billion), automobiles ($50.36 billion), and aircrafts 
($43.88 billion) in the same year.11 However, certain 
copyright industries, most notably pre-recorded 
records and tapes, have experienced slower growth 

Table 1 
Estimated Revenues Generated by Foreign Sales/Exports of Selected U.S. Core Copyright Industries: 1992-2002  

(in billions of dollars)

Industry 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002

Pre-Recorded 
Records, Tapes, etc. 6.58 7.44 8.74 9.76 9.83 10.01 9.90 10.27 9.76 9.51 8.47

Motion Pictures, 
TV, Video 7.05 8.36 9.34 10.24 11.58 12.34 12.93 13.7 14.50 14.69 17.00

Computer Software 21.94 24.32 26.44 29.14 34.81 40.28 41.87 50.65 56.88 60.74 59.97

Newspaper, Books, 
Periodicals 3.62 3.67 3.79 3.97 3.96 4.22 4.51 4.79 4.33 4.03 3.82

Total 39.19 43.79 48.31 53.11 60.18 66.85 69.21 79.41 85.47 88.97 89.26

Source: Adapted from Siwek, S. E., Copyright Industries in the U.S. Economy: The 2004 Report (Washington, DC: International Intellectual Property Alliance, 
2004). 
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and even declines in legitimate foreign sales due in 
part to the proliferation of new technologies that 
facilitate the distribution of pirated music. Despite 
the fact that the U.S. continues to experience large 
and growing trade deficits, total revenues generated 
in foreign markets by these four industry groups 
combined have grown. Overall, consistent positive 
trends indicate that copyright industries are key to 
the growth of the U.S. economy in both domestic 
and global markets (see Table 1). 

u.s.-China inTeLLeCTuaL  
properTy poLiCy reLaTions 
Originally, the concept of intellectual property rights 
did not operate outside of the state in which they 
were granted.12 This territorialism has long been a 
problem for intellectual property in international 
trade. Throughout the 
19th century, a number 
of countries, regarding 
themselves as “net ex-
porters” of intellectual 
property, began to feel 
a need to protect their 
creative literary and 
artistic works by way 
of bilateral treaties.13 
In trade relationships 
with China, the U.S. has 
relied on various bilat-
eral agreements to protect intellectual property. 
However, adequate protection of U.S. intellectual 
properties in China has not been accomplished. 

Compared with other countries, the develop-
ment of U.S.-China trade relations concerning 
intellectual property is recent. The first official rela-
tion was the 1979 Agreement on Trade Relations, 
which provided for equal protection of copyright, 
patent, and trademark in both countries.14 China 
soon implemented a broad range of intellectual 
property systems to facilitate economic growth and 
establish the basic standards of intellectual property 
protection contemplated by the 1979 Agreement. In 
response to both internal economic pressures and its 
obligations under the agreement, China joined the 
World Intellectual Property Organization (WIPO) 
in 1980, and the Paris Convention for the Protection 
of Industrial Property in 1984, and enacted the 1982 
Trademark Law, the 1984 Patent Law, and the 1990 
Copyright Law.15 

However, the problem of piracy of U.S. intellec-
tual property in China came to the forefront of U.S. 
trade policy concerns in the early 1980s as China 
emerged from economic and political isolation and 

entered into trade negotiation with the U.S. At that 
time, worldwide piracy of U.S. intellectual property 
gained the attention of major copyright-related in-
dustries and policymakers. In 1989, the U.S. Trade 
Representative (USTR) intended to designate China 
a “priority foreign country” under Special Section 
301, which would have authorized sanctions for 
trade violations.16 As a result, China and the U.S 
reached a Memorandum of Understanding (MOU) 
in May 1989, to prevent China’s designation as a 
priority foreign country and give it more time to 
comply with the American Trade Act provisions.17 
From the U.S. viewpoint, although China took 
measures to improve copyright protection, the 
enacting of Chinese copyright laws lagged behind 
and proposed patent legislation did not cover im-
portant sectors. As a result, in 1991 the U.S. again 

threatened to identify 
China as a priority for-
eign country under the 
Special 301 provision 
of the Trade Act for its 
failure to protect U.S. 
copyrighted products.18 
To avoid a trade war 
and to provide effec-
tive procedures and 
remedies to prevent 
Chinese infringements 
of intellectual property 

rights,19 both countries entered a second MOU in 
January 1992 committing China to adopt interna-
tionally compatible copyright protection and to 
extend patent protection to pharmaceutical and 
chemical products. 

When, in early 1995, USTR listed China as a 
priority foreign country a third time, Special 301 
investigations resumed. China once again averted 
a trade war with the U.S. by agreeing to the 1995 
Enforcement Agreement, a new bilateral accord 
designed to eliminate the rampant piracy of intel-
lectual property.20 Yet despite the agreement, the 
U.S. questioned China’s ability to implement the 
1995 MOU and its apparent reluctance to punish pi-
rates. In May 1996, the USTR again declared China 
a priority foreign country, threatening $2 billion in 
trade sanctions for failure to comply with the 1995 
MOU. China averted these sanctions by concilia-
tory actions aimed at establishing the structural 
changes envisioned by the agreement.21 In addition, 
China issued Regulations on the Certification and 
Protection of Famous Trademarks in August 1996 
to bring its trademark regulations up to par with 
WTO member countries.22 

Gaps in economic and 
technological standing in the world 
community have been a starting 
point to explain the divergence in 
each country’s policies regarding 
intellectual property.
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More recently, preparing to enter the WTO, China 
amended all intellectual property laws—including 
copyright, patent, and trademark laws—and creat-
ed several enforcement tools. For instance, between 
1999 and 2001 the Chinese authorities launched a 
variety of anti-counterfeiting and anti-piracy cam-
paigns, including large-scale seizures and crack-
downs on pirated and counterfeit products.23 As 
part of national anti-piracy campaigns during the 
period, the Chinese authorities conducted more 
than 20,000 raids against optical media pirates in 
2001 and seized more than 51 million VCDs, CDs, 
and CD-ROMs, and 4.9 million DVDs. Between 1995 
and 2001, Chinese enforcement authorities seized 
133 replication lines. However, it is necessary to 
bear in mind that these statistics are just a small 
fraction of the massive levels of pirated optical 
media products circulating in China.24 Despite some 
progress during this period, piracy levels remain 
high. Copyright infringement levels hover around 
90 percent in all sectors, making additional USTR 
bilateral action against China legitimate. Conse-
quently, USTR recommended elevating China from 
the “watch list” to the “priority watch list” in April 
2005, demonstrating continued concern at the lack 
of compliance with copyright protection.25 

piraCy in China 
Notwithstanding the coercive copyright protection 
policy, the U.S. government failed to create any 
sustainable and continuous protection for Ameri-
can products. Intellectual property piracy remains 
rampant in China, constituting 90 percent of the vast 

Chinese market. Also, losses to U.S. and Chinese 
companies continue at high levels.26

Piracy of motion pictures in digital format contin-
ues to damage U.S. companies, given the vast global 
growth in optical media format for serving the home 
video market. For example, in 2003, 85 percent of the 
DVDs manufactured in China were pirated products, 
which threatens further investment by U.S. motion 
picture companies in China’s DVD business.27 As Ta-
ble 2 indicates, the nationwide piracy level increased 
to 95 percent in 2004. The amount of losses due to 
greater piracy levels also increased from $120 million 
in 1999 to $280 million in 2004. Optical disc versions 
of recent U.S. hit movies are often available in the 
pirate market long before theatrical release in China. 
National box office revenues suffer as a result. Pirated 
videos of Hollywood hits frequently sell within one 
week of their original U.S. release, reportedly for $1 
per copy.28

According to the 2001 International Federation 
of the Phonographic Industry (IFPI) report, audio 
piracy is rampant in China, with illegal recordings 
accounting for more than 90 percent of the market.29 
Anti-piracy action impacted Shanghai, where piracy 
at the retail end fell to a manageable level.30 Never-
theless, Internet piracy recently emerged as another 
threat against the recording industry. An increasing 
number of sites hosted on Chinese servers contain 
MP3 files that infringe copyrights. For instance, web-
sites such as www.9sky.com and www.chinaMP3.
com offer links to thousands of pirated songs.31  
The loss from piracy in business software is another 
major Chinese concern. Software losses occur at 

Table 2 
Estimated Trade Losses and Levels of Piracy in China: 1999-2004 

(in billions of dollars/percent)

Industry  1999 2000 2001 2002 2003 2004

 Loss Level Loss Level Loss Level Loss Level Loss Level Loss Level

Motion Pictures 120.0 90% 120.0 90% 160.0 88% 168.0 91% 178.0 95% 280.0 95%

Sound Recordings/ 
Musical Compositions 70.0 90% 70.0 85% 47.0i 90% 48.0 90% 286.0 90% 202.9 85%

Business Software 437.2 91% 765.2 93% 714.6 93% 1637.3 92% 1787.0 92% 1488.0 90%

Entertainment  
Software 1,382.5 95% NA 99% 455.0 92% N/A 96% 568.2 96% 510.0 N/A

Books 128.0 N/A 130.0 N/A 130.0 N/A 40.0 N/A 40.0 N/A 50.0 N/A

Totals 2137.7  1085.2  1506.6  1893.3  2859.2  2530.9 

Source: Adapted from IIPA, 2001 Special 301 Report: People’s Republic of China, 2001; IIPA, 2005 Special 301 Report: People’s Republic of China, 2005.

i. The estimated losses to the sound recording/music industry due to domestic piracy are US$47 million for 2001, and exclude any losses on sales of 
exported discs, which have decreased substantially in the last few years. This number is also based on sales at pirate prices. Using a “displaced sales” 
methodology, the industry estimate for losses would be US$418.5 million.
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both the corporate and retail market levels, with 
counterfeited software and hard disk loading occur-
ring as part of the sale of computers. The increase of 
global markets exacerbates the problem. Some of the 
most sophisticated software counterfeits worldwide 
come from Southern China. High quality counter-
feits produced in large quantities serve not only the 
Chinese market but also worldwide distribution 
using multilingual software packages.32 

With the rapid growth of markets for PC games, 
console games, and handheld devices, videogame 
piracy in China continues to increase. IIPA esti-
mates that PC-based vid-
eogame piracy stands at 99 
percent and console-based 
games are not far behind 
at 90 percent.33 In addition, 
Internet piracy of video-
games grows rapidly with 
the increase of Internet use 
in China. The videogame 
industry estimates that 
25 percent of the current 
piracy in China is due to 
downloading videogames 
off the Internet.34 Currently, 
there are more than 200,000 
Internet cafes in China where customers can 
download pirated games and burn CD-Rs.35 

In addition to domestic piracy, it is estimated 
that half of the pirated optical media products 
trading in China are imported from neighboring 
territories in East Asia, including Taiwan, Malaysia, 
Thailand, and Myanmar. Although the piracy of 
U.S. exports during 1995-1996 almost resulted in a 
U.S.-China trade war, exports from China are cur-
rently negligible.36 The problem is now spreading 
to other countries. According to a Motion Picture 
Association of America (MPAA) report, Malaysia 
and Taiwan are rising hubs for optical disc piracy 
in the Asia Pacific region.37

reasons for Piracy

Despite their obligations to the MOU, the Enforce-
ment Agreement with the U.S., and other interna-
tional commitments, why have the Chinese been 
reluctant to protect U.S. copyright products? Does 
it mean that U.S. policy efforts failed to under-
stand the nature of copyright systems in China? 
If so, what is the reason that U.S. copyright policy 
toward China appears ineffective? To give a fuller 
account of reasons for piracy in China, I will discuss 

four factors hindering copyright protection in the 
Chinese context. 

eConomiC faCTors

A major factor affecting piracy in China is the wide-
spread availability of counterfeit and easy acces-
sibility to vendors of pirated products. According 
to journalist Ted Anthony, “From soap to software, 
purses to parkas, Chinese cities are endpoints of 
a vast market of fake goods.”38 Likewise, pirated 
copies can be bought in well-known shopping ar-
cades throughout China. Vendors of pirated goods 

make no effort to hide their 
locations. Above all, the low 
prices of pirated products 
fuel demand. The production 
of optical media goods like 
CDs, DVDs, and software on 
CD-ROMs have small mar-
ginal costs, little more than 
that of a blank disk. Accord-
ing to the Informa Media 
Group’s report, the average 
cost of a pirated VCD is $0.60 
to $1.20; a pirated DVD is 
$2.00 to $2.50.39 The retail 
price of pirated movies is far 

cheaper when compared with the $4 to $5 average 
cost of a movie ticket in Beijing.40 

Another economic factor exacerbating the piracy 
problem is the infancy of the local copyright indus-
try. In China, the indigenous entertainment media 
and computer software industry are not yet well 
established, resulting in little local resistance to the 
high levels of piracy. In addition, since the estab-
lishment of the People’s Republic of China in 1949, 
the Communist government has exercised strict 
control over the dissemination of media products. 
As a result, the media and publishing industries 
are among the most heavily regulated in China.41 
Many media products are unavailable despite great 
market demand; thus some consumers may settle 
for black-market products or pirated goods. 

Piracy, in general, harms not only foreign copy-
right holders, but also the development of the 
domestic copyright industry. In China, however, 
consumer surplus gained from the cheap price of 
pirated products and the huge market demand 
is incredibly high. Piracy has little influence on 
domestic producer surplus because the original 
resources of pirated products are imported from 
foreign producers. In fact, digital and optical pi-
rated copies identical to the originals hardly create 
consumer injuries. 

in china, the indigenous 
entertainment media 
and computer software 
industry are not yet well 
established, resulting in 
little local resistance to the 
high levels of piracy.
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Consequently, the current piracy in China may 
be interpreted as protectionism for infant local 
industries. Based on historical evidence, Ha-Joon 
Chang, a professor at the University of Cambridge, 
provides sufficient evidence to deny the popular 
myth that institutional development should pre-
cede economic development.42 According to Chang, 
economic development resulted from, but did not 
cause, stronger intellectual protection. Although 
most developed countries established intellectual 
property laws in the first half of the 19th century, 
these early legal systems were lax and inadequate 
until they achieved certain levels of economic 
and technological development.43 As David Post, 
law professor of Temple University, explains, “If 
country A imports more literary and artistic works 
from country B than it exports to country B, it will 
be better off denying protection to works written 
by country B’s authors even if that means foregoing 
protection for its own writers in country B.”44 For 
example, while the United States is now the victim 
of Chinese piracy, U.S. law was initially highly 
“protectionist.” The first U.S. Copyright Act did not 
provide foreign authors with copyright protection 
because the U.S. mainly imported British copyright 
products. Discrimination against foreign authors 
remained a central feature of U.S. copyright law 
throughout the late-18th and 19th centuries.45 In fact, 
the two major exporters of literary property, Great 
Britain and France, first instigated international 
copyright. “[F]rom the very first French-Belgian 
treaty and the early American refusal to undertake 
international copyright obligations, copyright has 
been a protectionist card that nations play according 
to their current notion of what arrangements will 
best promote the national interest,” Post writes.46 

Interestingly, U.S. Secretary of the Treasury Al-
exander Hamilton first systematically developed 
the theory of infant industry protection. Likewise, 
throughout history, protectionism helped maintain 
America’s status as a copyright importer.47 While 
it would be foolish to project this onto China’s 
long-term economic piracy benefits, its short-term 
benefits are an economic excuse to develop infant 
copyright industries and expand the consumer 
surplus at the expense of foreign producers. 

poLiTiCaL faCTors

One of the major obstacles in enforcing intellectual 
property laws is the vast size and population of 
China. Since the notion of intellectual property is 
recent—little more than a decade old—and copy-
right law did not appear until the 1990s, it seems 
much of the population does not know about such 

legislation.48 In addition to the difficulties resulting 
from vast geography and population, the decentral-
ized government system of China hampers policy 
enforcement. The Chinese government decentral-
ized many of its powers to reduce the level of bu-
reaucracy and empower the provinces with a higher 
degree of autonomy.49 The enforcement of copyright 
laws under the system, however, is inefficient in 
many ways. Given that a decentralized govern-
ment system surrendered much of its control to the 
provinces, a national policy of proper enforcement 
would be extremely costly and troublesome. These 
circumstances create administrative difficulty, with 
the lack of resources and power to effectively moni-
tor nationwide pirating activity and impose inter-
nationally accepted copyright policy. Furthermore, 
corrupt connections between local government 
agencies and piracy businesses make the situation 
worse. For example, some administrative agencies 
involve themselves politically or financially with 
powerful business interests engaged in pirating 
activities. Some piracy plants are even state-owned, 
or have strong connections with the regional gov-
ernment officers.50 It may be far more sensible for 
government officers to build a good relationship 
with pirate businesspersons than to enforce a law 
which may devastate local communities through 
loss of jobs and prosperity. 

The lack of transparency in the enforcement 
system inhibits copyright enforcement. Despite 
significant raiding activities in major cities through-
out China, resulting punishments are unclear.51 
While foreign governments claim that civil penal-
ties remain insufficient to discourage piracy, the 
penalties are hardly enforced in practice regard-
less of the explicit law in China.52 Bill Thompson, 
senior managing director of Pinkerton China, who 
investigates fraud across the country, states that 
“less than one percent of all counterfeiting cases 
reported in China are prosecuted.”53 In this man-
ner, the lack of political transparency discourages 
enforcement authorities from using criminal law to 
prosecute pirates. 

CuLTuraL faCTors

The significance of historical events and the cultural 
differences between China and the U.S. are among 
the most important—but frequently neglected—rea-
sons for the widespread resistance to copyright laws 
in China. The notion of sharing creative works and 
ideas stems from Confucianism and is prevalent in 
all aspects of life in China as “learning by copying.” 
This Confucian emphasis on learning by copying 
applied “to all aspects of life in China . . .[and] copy-
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ing, by tradition, is a mark of respect and homage.”54 
Likewise, the concept of learning by imitating the 
works of masters evolved centuries before the 
growth of the modern economy or modern technol-
ogy. Copying has long been considered a desirable 
tradition, especially in education and the fine arts in 
China: “Copying a masterpiece was historically con-
sidered an art form in its own right, while Chinese 
students have been taught for centuries to copy their 
teachers as accurately as possible before attempting 
to create.”55 The Chinese education system relied 
on the principle of copying; for more than 2,000 
years, faultless reproduction of the classical works 
of the past demon-
strated the highest 
academic qualifica-
tion.56 Copying is 
not only culturally 
admired but edu-
cationally encour-
aged because it is 
generally believed 
that earnest endeav-
ors to reproduce the 
works of a master 
provide inspiration 
for younger gen-
erations. At a very 
young age Chinese children traditionally were 
taught to memorize and copy the classics and 
histories. These cultural attitudes originating from 
Confucianism are still very much alive today and 
are the main sources of influence upon the present 
system of intellectual property in China.57 

From the difference in cultural attitudes, scholars 
explain why the legal concept of copyright emerged 
in European society but not in Asia. Although the 
Chinese developed writing during the third millen-
nium B.C. and introduced paper to the world, it was 
not until the 1980s that China established a modern 
copyright system.58 Indeed, it was not until 1910 
that China introduced a substantive copyright law. 
Also, the country did not establish a patent law until 
1912 or a trademark law until 1923.59 This reflects 
the fact that the concept of intellectual property is 
relatively new to China and many of their Asian 
countries influenced by Confucianism.

Furthermore, the legal concept of copyright is 
a predominantly Western concept of intellectual 
property. In Western countries, individual freedom 
has been emphasized over benefits for the society 
by acknowledging the importance of individual 
creativity and original works. However, the notion 
of intellectual property is foreign to many Eastern 

societies. William Alford, a professor at Harvard 
Law School, states, “Laws premised on the values 
and institutions of an economically advanced 
capitalist democracy [in Western countries] will not 
generate identical results when transplanted to a 
different setting.”60 He argues that there was noth-
ing equivalent to the concept and enforcement of 
intellectual property law in imperial China because 
of the prevailing political culture.61 Even in the early 
20th century, Western models of intellectual prop-
erty legislation failed, as China considered them 
irrelevant to its circumstances. A common flaw 
in many international agreements is the failure to 

reconcile the differ-
ences in Western 
and Chinese val-
ues. As Wingrove 
observes, “What is 
often not appreci-
ated in the West 
is that intellectual 
theft is a totally 
foreign concept in 
much of Asia. . . . 
On the contrary, the 
copying of works 
of almost any kind 
has for centuries 

been regarded as honorable and necessary.”62 
A more relevant factor in contemporary China 

is more than 40 years of mandated intellectual 
property sharing by the Communist state.63 The 
inception of Western intellectual property laws in-
volved an essential connection between the rise of 
capitalism and the extension of commodity relations 
into literature and art. For example, the efforts of 
mercantile interests to obtain monopoly control of 
the publishing industry shaped English legal copy-
right protection, just as guilds shaped patent and 
trademark protection laws. Copyright supported 
the expansion of creative human activities as a 
commodity, and granting rights to printers brought 
intellectual property rights to capitalism. As a re-
sult, copyright, often enacted and enforced by the 
state, legitimized the concentration of ownership of 
creative works in the hands of the expanding capi-
talist class.64 Therefore, copyright laws established 
in the Western world are more widely accepted in 
capitalist regimes than in China’s long-established 
Communist regime. 

While the Communist government does not em-
phasize Confucianism, its views on the function of 
intellectual property are very similar. Both Commu-
nism and Confucianism claim it wholly necessary 

Piracy, in general, harms not only 
foreign copyright holders, but also the 
development of the domestic copyright 
industry. in china, however, consumer 
surplus gained from the cheap price of 
pirated products and the huge market 
demand is incredibly high.
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to control the flow of ideas to the populace, and this 
control is to be exercised by a very small group of 
persons for the benefit of society as a whole. Under 
the socialist economic system, wealth and prop-
erty belong to the state rather than private owners. 
Thus, there is little resistance to state ownership 
of all creative ideas and expression. On the other 
hand, numerous Maoist campaigns strengthened 
aversion to private property within the socialist 
economic system.65 Therefore, implementation of 
copyright and other intellectual property rights 
contravene one of the most fundamental beliefs 
in the Communist state. Consequently, it would 
be difficult for the Chinese government to adopt 
the capitalist conception of protecting intellectual 
property rights. 

TeChnoLogiCaL faCTors 
Intellectual property has been continually devel-
oping, constantly reacting to new developments 
in technology.66 Throughout history, technological 
innovations lowering both copying and distribution 
costs have paralleled social needs for strengthened 
intellectual property protection. As the origin of 
copyright was a reaction to the development of the 
printing press, the emergence of new media tech-
nology continuously redefined intellectual prop-
erty rights. For instance, with the rapid advance 
of computer and network technology, copying, 
editing, re-creating, and distributing intellectual 
property are getting cheaper and more common.67 
Correspondingly, mainstream legal analysts agree 
that new technologies enabling mass copying and 
distributing seriously threaten the commercial in-
terests of copyright holders.68 

While the rapid development of technology is 
not China’s issue alone, the advance of technology 
magnifies the level of piracy in China. Optical me-
dia piracy started in the mid-1990s and continues 
to accelerate. As shown in Table 2, levels of optical 
media piracy in China remain above 90 percent, 
while the expanding phenomenon of commercial 
CD-R “burning” contributes to the massive output 
of pirated products in China. Internet use in China 
(the fastest growing worldwide) eases the distri-
bution of pirated products.69 Also, the increasing 
volume of music file-sharing in both China and 
neighboring countries gives rise to concern about 
the Internet as a piracy-facilitating medium. In ad-
dition to the Internet, the rapid diffusion of home 
video equipment contributes to demand for pirated 
copies of optical media products. There are more 
than 23.4 million DVD players and 84.4 million VCD 
players in China.70

ProBLems With u.s. inteLLectuaL 
ProPerty rights PoLicy

Despite both governments’ increased efforts to 
combat piracy and despite the public’s heightened 
awareness of intellectual property rights, the coer-
cive American foreign intellectual property policy 
failed to create any sustainable and continuous 
protection for American products. As a result, intel-
lectual property piracy remains rampant in China. 
The proliferation of pirated goods in and around 
China demonstrates the inadequacy of the current 
system of protection for U.S. intellectual property.

One of the fundamental points that U.S. intel-
lectual property policy ignores is the range of sen-
sitive political, economic, and cultural differences 
between these countries. Professor William Alford 
points out that “current attempts to establish intel-
lectual property law, particularly on the Chinese 
mainland, have been deeply flawed because of 
their failure to address the difficulties of reconciling 
legal values, institutions and forms generated in the 
West with the legacies of China’s past and the con-
straints imposed by present circumstances.”71 U.S. 
trade pressure on China has historically ignored 
deep-seated cultural and historical resistance to 
protecting intellectual property rights, confusing 
form with substance. Indeed, having strict bi- or 
multilateral intellectual property laws is one thing, 
but implementing them is another. The U.S. govern-
ment failed to understand China’s profoundly non-
Western historical and cultural roots, which hinder 
implementing an effective intellectual property 
rights system. It is not surprising that East Asian 
countries, sharing historical and cultural similari-
ties with China, show relatively higher piracy rates 
despite heterogeneous political systems, economic 
growth, and technical capabilities. Without reforms 
sensitive to these differences, the piracy problem 
will continue—and perhaps increase—as the Chi-
nese economy grows.

Second, U.S. policy has not fully demonstrated 
the Chinese benefits expected from stronger intel-
lectual property protection. Many believe that 
markets for information products and services can 
thrive only when intellectual property rights are 
securely protected.72 However, there is a prevailing 
uncertainty in China due to the dearth of intellectual 
property infrastructure such as economic, legal, 
political, and cultural systems.73 For developing 
countries such as China, the lack of copyright infra-
structure can make the social costs of strengthened 
intellectual property protection higher than its 
benefits. Thus, China’s unique economic system 
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makes it difficult to forsake the short-term eco-
nomic benefits of piracy for the long-term benefits 
of strengthened copyright protection. Under these 
conditions, external pressure from the USTR or 
now the TRIPs represents a transitional step, rather 
than an ultimate policy implementation, to assure 
China’s self-interest in protecting and enforcing 
intellectual property law. 

Similarly, the U.S. pays little attention to 
bottom-up policy imple-
mentation. As a domestic 
copyright industry ma-
tures, it  also diverges. 
Some portions of that in-
dustry begin to perceive 
that their self-interest lies 
in equitable copyright 
treatment for foreigners.74 
Likewise, Chinese domes-
tic companies will pro-
duce sufficient pressures 
for local governments and 
courts to enforce the law 
to the same levels as in 
developed countries when 
they recognize the benefits 
of intellectual property 
rights.75 Thus, besides the 
direct policy pressure on 
the Chinese government, 
it is also important to con-
vince the Chinese copyright industries of their 
interest in intellectual property protection. 

Finally, U.S. confrontational policy in the Chinese 
intellectual property system is misleading for a vi-
able business relationship in copyright industries 
between two countries. As the U.S. copyright in-
dustry grows increasingly dependent on exports, 
confrontational policy might hurt business. Due to 
constant threats by the U.S. government and un-
certain trade relations between the two countries, 
many risk-averse American businesses have limited 
their business in China. Unreliable as long-term 
suppliers, some American businesses were replaced 
by foreign competitors. Threats to American trade 
sparked a resurgence of nationalism and xenopho-
bia in China. Evidence of this resurgence includes 
China’s standoff with the U.S. over the collision 
between one of its jet fighters and a U.S. reconnais-
sance plane.76 If such sentiment continues to grow, 
it may lead to boycotts of U.S. copyright products or 
harassment of the U.S. copyright industry. China’s 
responses to U.S. threats of trade sanctions demon-
strate that coercive policy often leads to retaliation 

and may result in a global trade war that would 
threaten both economies.77

concLusion

Law does not exist independent of its social sur-
roundings. In Legal Values in Western Society, the 
legal philosophers Stein and Shand argue that 

law reflects history, mor-
als, and social attitudes 
corresponding to the spe-
cial needs of a society at 
a particular time because 
it evolves in response to 
social circumstances and 
conditions of the society.78 
This implies that law tends 
to have a different charac-
ter and function in differ-
ent societies. Copyright 
law is inextricably linked 
to tradition, history, poli-
tics, and culture. From 
this standpoint, this pa-
per analyzed what factors 
hampered the U.S. policy 
enforcement of copyright 
protection in China. 

Since the late 1970s, 
China has adopted and 

revised intellectual property laws in accordance 
with international treaties, including trade agree-
ments with the United States. Recently, China 
agreed upon international minimum standards for 
intellectual property protection such as the TRIPs 
Agreement. Yet economic, political, cultural, and 
technological factors led to ineffective implementa-
tion of copyright protection in the country. This pa-
per argued that the uniqueness of Confucian culture 
and Communist ideology throughout the history of 
China created a stumbling block to the U.S. policy 
implementation. Also, China’s contemporary eco-
nomic and technological environments exacerbated 
the conventional problem. Without careful consid-
eration of these characteristics, traditional ways of 
U.S. policy enforcement such as coercive bilateral 
actions are unlikely to bring the complete answer 
to current piracy problems in China. This is true 
not only for trade relations between the U.S. and 
China, but also for the negotiations surrounding 
WTO/TRIPs in the global scope. 

Changes in Chinese copyright law cannot result 
from stronger imposition by U.S. forces alone. The 

copying is not only culturally 
admired but educationally 
encouraged because it is 
generally believed that 
earnest endeavors to 
reproduce the works of a 
master provide inspiration for 
younger generations. at a very 
young age chinese children 
traditionally were taught 
to memorize and copy the 
classics and histories.



lbJ JoUrnal oF pUblic aFFairs

58 chasing thE Dragon Fall 2005

ineffectiveness of copyright protection in China has 
little to do with the substance of regulations, but 
rather the divergence between the two countries in 
conceptual underpinnings of copyright protection 
in terms of economics, politics, and culture. Thus, 
it is important that U.S. officials remember the ob-
vious differences when negotiating with Chinese 
officials. Any durable agreement between China 
and the U.S. must be founded upon mutual gain, 
keeping in mind that China’s economic interests, 
politics, history, and culture differ from those of the 
U.S. and are a prime impediment to the growth of 
intellectual property law in China. While consid-
erable problems in U.S. policy exist, it is also true 
that the Chinese government has been reluctant to 
expend the resources to enforce them properly. Chi-
nese officials must realize that intellectual property 
rights are highly regarded among Westerners. As 
professor Alford asserts, for policymakers of the 
two countries, it is crucial to “move beyond the 
written rule itself to a consideration of the broader 
social and intellectual circumstances, and, in par-
ticular, the political culture within which law arises 
and within which it must operate.”79
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Waning u.s. 
hegemony in a 
muLti-currency 
WorLd: 
u.s. seignorage in JeoPardy

THE U.S. DOLLAR HAS BEEN the international currency par 
excellence for nearly a century. Governments use it as a bench-
mark in formulating fiscal and monetary policy. The world trades 

and invests on the proven stability and recognized strength of the dollar. 
Dollar dominance has determined how the global economy operates.

In the sense that world economic growth has depended on the 
dollar as the international fiat currency, the greenback serves as a 
strong example of a true “public good”1 and of hegemonic stabil-
ity theory in action.2 Countries benefit from the greenback and U.S. 
seignorage, and the U.S. is able to extract disproportionate privileges. 
What seignorage means, in simple terms, is that global demand for 
the dollar has effectively permitted the U.S. great latitude to float 
debt (in the form of treasury bills) and print money—with little con-
cern for inflation—in order to satisfy its needs and whims. As long 
as other leading nations benefited from the dollar, the U.S. was able 
to do what other countries could only dream: run up unfathomable 
deficits, fund foreign war efforts, and furnish tax cuts for the rich in 
the middle of a recession. 

Yet although the privileges of this seigniorial position have en-
dured for close to a century, the persistence of dollar hegemony 
increasingly finds itself in question. Two far-reaching factors account 
for the present crisis: the increasing assertiveness of the euro in the 
international monetary system, and a concurrent, intensifying un-
certainty directed at the economic fundamentals underwriting the 
dollar. At present, inflationary pressures associated with the now 
devaluating dollar threaten to erode confidence in the greenback as 
the international currency. 
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Is the U.S. willing to sit back and watch the privi-
leges of seignorage fade as happened to Great Brit-
ain throughout the first half of the 20th century? The 
case for inaction is compelling. Many policymakers 
and economists believe that devaluation is a choice 
remedy for the present balance of payments crisis. 
Besides lowering the deficit, devaluation would 
promote greater savings accumulation, increased 
competitiveness for U.S. exports, and employment 
gains. This perspective prefers to let the market 
decide the fate of the dollar. It argues that as the 
incumbent, the dollar will not easily fade and wither 
away. In fact, this perspective argues that the pres-
ent deficit should be viewed as positive proof of the 
United States’ economic 
attractiveness; foreigners 
have invested more in 
the U.S. than Americans 
have invested abroad. The 
global economy is pegged 
securely to the dollar, and 
Europe and Asia have 
no immediate interest in 
seeing their export sec-
tors tanked by continuous 
rises in the relative values 
of their currencies. They 
will employ central bank 
intervention to staunch 
any significant drop in the dollar. 

From the perspective of international relations, 
this argument champions an outlook similar to 
“benevolent” strands of hegemonic stability theory. 
The world’s nations will sustain the stability of the 
dollar because they have vested interests, such as 
vast dollar reserve holdings, in the “public good.” 
The more “coercive” strand of hegemonic stability 
theory sustains a conflicting political perspective 
that downplays market viewpoints. It argues that 
market forces may combine with political interests 
to punish the U.S. for its failure to defend the dol-
lar. From the market side of this argument, only so 
much devaluation can take place before a damaging 
run on the dollar occurs. Once this run happens, 
inflation and a resultant loss of confidence in the 
greenback will portend incalculable losses for dol-
lar hegemony—losses too great for a laissez-faire 
approach. The U.S. may respond by using political 
pressure and various forms of monetary diplomacy 
to ensure that nations continue to hold their reserves 
in dollars. Already, some contend, the war in Iraq 
serves as an example of a new brand of politically 
inspired monetary interventionism. This theory 
holds that Iraq’s switch to the euro, in November 

2000, fostered U.S. worries that other oil-exporting 
nations would follow suit, putting into jeopardy the 
prominence of the dollar in this crucial commodity 
market.3 This monetary consideration added fuel 
to support for an invasion of Iraq. Hence debate 
continues to surround the puzzle of seignority: 
are the immediate economic gains to be had from 
a devalued dollar worth the possibility of further 
eroding the systemic privileges furnished by sei-
gnorage? Or should politics intervene to back up 
the “strong dollar” that has been the cornerstone of 
U.S. monetary policy for close to a century?

This paper attempts to resolve this puzzle by 
combining the market and political perspectives. In 

doing so, it sheds light on 
the political and economic 
dynamics of the dollar in 
the contemporary inter-
national monetary sys-
tem, one that is very much 
in flux. It examines the 
market and political per-
spectives from a regional, 
interest-based perspective. 
This analysis contends that 
market forces may be too 
great to prevent a slide in 
the dollar that would re-
sult in a considerable loss 

of U.S. seignorage over the international monetary 
system. Such a slide may materialize despite the 
pronounced strong-dollar preferences of policy 
makers throughout Asia and Europe. Although the 
assault on the greenback likely will induce the U.S. 
to engage in more active promotion of the dollar, 
ultimately, opportunities for monetary diplomacy 
in such matters will be limited in both number and 
effectiveness. In the long term, a return to dollar 
hegemony may be possible; however, for the short 
term, U.S. currency will lose some of the “exorbitant 
privilege” of seignorage. 

This paper contributes to a field of study and 
a literature typically populated by economists, in 
which issues of international monetary relations 
lack broader political analysis. The approach 
employed in this paper highlights the increasing 
importance of politics in a field of study—inter-
national monetary relations—typically thought of 
as insulated from conflict and politicization. The 
issue at question here, international seignorage, has 
generally been overlooked as a source of political 
tension. Literature that touches upon the politics of 
current international monetary relations is typically 
relegated to three broad topic areas: the dollariza-

What seignorage means, in 
simple terms, is that global 
demand for the dollar has 
effectively permitted the u.s. 
great latitude to float debt...
and print money...in order to 
satisfy its needs and whims.
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tion debate,4 monetary unions and currency blocks,5 
and global monetary imbalances and the struggle 
between currencies.6 All of these topics have paid 
some attention to the implications of seignorage, 
but because of problems associated with measur-
ing its effects, they offer few insights into what 
this privilege entails on the world stage and why it 
might be an issue of political contention. The politics 
of international seignorage will continue to play a 
more prominent role in monetary policy, especially 
as the pace of regionalization quickens and trade 
and currency blocks become more consolidated. 

seignorage in the  
internationaL monetary system 

In its relatively brief existence, the international 
monetary system has been structured around a 
reserve asset furnished by the largest, most pow-
erful world economy. 
Before the U.S. dollar, it 
was the pound sterling. 
World War I put an end 
to British hegemony. 
After an interwar pe-
riod during which no 
one currency was able 
to claim leadership, the 
Bretton-Woods Agree-
ment established the 
U.S. dollar as the inter-
national reserve cur-
rency, tied to the price 
of gold. Despite opting 
out of gold convertibil-
ity in 1971 and floating 
the dollar in 1973, the 
U.S. would continue to dominate the currency 
markets until the euro was launched in 1999. By 
challenging the dollar as the premier reserve cur-
rency around the globe, the euro threatens to usurp 
a good part of the seignorage the U.S. enjoys. 

Seignorage is the demand for a currency which 
permits the issuer to extract purchasing power from 
holders of its currency through the money it prints.7 
As it applies to current international conditions, 
nations around the world maintain reserves in dol-
lars or treasury bills. Along with private holdings, 
these U.S. assets serve to provide the U.S. with de 
facto free interest-bearing loans which can be used 
to fund trade deficits, national debt, and investment 
at home and abroad. Inflation from U.S. monetary 
expansion is thus exported around the world, keep-

ing its domestic interest rates low. Charles de Gaulle 
referred to this unique position in the international 
monetary system as “an exorbitant privilege”— be-
ing able to repay debts in one’s own currency with 
few immediate economic repercussions.8 Seignor-
age has the added effect of influencing the world 
economy. Because holdings of U.S. assets are so 
extensive, U.S. indicators, such as interest and ex-
change rates, serve as standard benchmarks around 
the globe. Decisions by the U.S. Federal Reserve 
Board or Treasury Department cause central bank-
ers around the world to scramble to adjust.

These powers should suggest that international 
seignorage, the privilege of the hegemon, serves to 
strengthen both seigniorial privilege and hegemony. 
It is the size of the U.S. market which is instrumental 
in promoting these gains. Eichengreen and Fran-
kel claim that a rise of 1 percent in a key currency 
country’s share of world product amounts to a 1.33 
percentage increase in that country’s portion of 

central bank reserves.9 
The larger the market 
power of a given coun-
try, the more dominant 
the currency becomes 
in terms of global hold-
ings. Seignorage also 
draws magnitude from 
foreigners who invest 
in the U.S. economy for 
its size, stability, and 
dependable dollar re-
turns. Money markets 
play a pivotal role. All 
major international cor-
porations must eventu-
ally face the equity and 
bond markets of the 

U.S. if they seek to become truly global and take 
advantage of capitalization opportunities. The size 
of the U.S. market and the strength of the dollar are 
critical to the export strategies of countries around 
the world. Central banks purchase U.S. currency en 
masse to ensure that the dollar remains strong, keep-
ing U.S. demand for exports high, thus contributing 
to U.S. seigniorial privilege. Commodity markets 
have also paid heed to the size of the U.S. economy 
in their choice of currency regimes. Most oil-pro-
ducing countries transact in dollars, and the sheer 
volume of money involved in their business does 
much to bolster demand for U.S. currency around 
the globe. There is good reason for denominating 
oil in dollars—the U.S. accounts for just under a 
quarter of world oil consumption.

the size of the u.s. market and the 
strength of the dollar are critical to 
the export strategies of countries 
around the world. central banks 
purchase u.s. currency en masse 
to ensure that the dollar remains 
strong, keeping u.s. demand for 
exports high, thus contributing to 
u.s. seigniorial privilege.
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Size lends the U.S. certain institutional privileges, 
which further bolsters seignorage. The U.S. func-
tions as a lender of last resort. It bailed out Mexico 
during the debt crisis of 1982 and the Tequila Crisis 
of 1995 and it has acted similarly with other coun-
tries. As lender of last resort, it can denominate 
loans in dollars, further adding to its currency 
market share and the purchasing power of the 
greenback. This position conveys how international 
markets and institutions are biased in support of 
U.S. currency. The International Monetary Fund 
represents a prime example. Although the U.S. com-
mands only 17 per-
cent of voting rights 
in the organization, 
it exerts a prepon-
derant  inf luence 
over policy. Loans 
often come denomi-
nated in U.S. cur-
rency, which further 
contributes to the 
seigniorial powers 
of the United States. 

Clearly, the size 
of the U.S. market 
has provided it with 
a positively reinforc-
ing hold on inter-
national seignorage, which in turn reinforces 
hegemony. Yet the ways in which the U.S. has 
extracted seigniorial privilege do not provide con-
vincing evidence of a coercive ethos at work. He-
gemony has been increased not by extracting rents, 
but through more benevolent means. Now that the 
Eurozone’s size is greater than that of the U.S. on 
several levels, the euro poses an unprecedented 
threat to dollar seignorage.

the neW chaLLenge to u.s. seignorage 
and the threat of devaLuation

The euro

The present threat to U.S. seigniorial privilege re-
sults from an explicit political strategy on the part 
of the European Union to marshal benefits, includ-
ing seignorage, from large market size. Size, the 
key to garnering significant seigniorial benefits, is 
therefore no longer working preponderantly to the 
advantage of the U.S. Now consisting of 25 nations, 
the European Union just recently surpassed the U.S. 
in total GDP and trade. The euro currency has made 
inroads on all fronts. More euro bonds have been 

issued since 1999 than dollar-denominated bonds, 
and countries and companies around the world con-
tinue to pledge their confidence in the currency by 
diversifying dollar holdings. Only recently, Mexico, 
Peru, and Brazil offered bonds worth close to three 
billion euros. Seignorage is no longer a preponder-
antly U.S. privilege. The resultant alteration in the 
status quo has produced a climate of uncertainty.

u.s. eConomiC fundamenTaLs

To make matters worse, confidence in U.S. eco-
nomic fundamentals has experienced a marked 

decline over the last 
few years. George W. 
Bush, whose presi-
dency has coincided 
with the rise of the 
euro and the fall of 
the dollar, has met 
with strong criticism 
for what many view 
to be fiscally irre-
sponsible policies. 
Among the ques-
tionable measures 
of consequence, crit-
ics often point to tax 
cuts that favor the 
wealthy.10 They ar-

gue that these concessions occurred during a time 
of recession and in a period when U.S. military 
commitments needed additional funding. In the 
fall of 2004, Bush signed legislation to increase the 
U.S. debt limit to $8.18 trillion in order to sustain 
present levels of borrowing.11 Meanwhile, the bal-
ance of payments deficit has ballooned to stagger-
ing levels due to security measures instituted after 
9/11, a war in Afghanistan, the occupation of Iraq, 
unprecedented trends in import consumption, and 
low domestic savings rates. The U.S. faces claims of 
more than $600 billion on its economy, well over the 
recognized deficit danger zone of 5 percent of GDP. 
Despite U.S. lip-service paid to a strong dollar, it 
appears that officials will follow a policy of “benign 
neglect,” leaving the value of the greenback in the 
hands of world markets. 

The Case for Crisis and  
LosT inTernaTionaL seignorage

Would a sell-off of the dollar result in a decisive 
decline in U.S. seigniorial power? This hypo-
thetical “sell-off” is not without basis. In the fall of 
2004, Paul Volcker, Alan Greenspan’s immediate 
predecessor as chairman of the Federal Reserve, 

the “stealth” strategy seems clear: pay 
lip-service to the traditional stance 
and let the dollar fall as the market 
dictates in order to relieve the deficit, 
boost savings, and privilege u.s. 
exports. However, by favoring such a 
crafty, unilateral stance, the u.s. may 
be hurting its reputation and fostering 
conditions for a currency crisis.
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voiced the opinion that a U.S. currency crisis has a 
75 percent chance of taking place over the next five 
years. By the end of November 2004, the dollar had 
declined 28 percent in trade-weighted value since 
January 2002, and had hit a four-and-a-half-year 
low against the yen and an all-time low against the 
euro.12 The Institute for International Economics 
contends that a 1 percent drop in the value of the 
currency will take $10 billion off the deficit.13 Based 
on these estimates, most experts predict that the 
dollar still needs to shed another 15-20 percent of 
its value, while others are worried about a run on 
the dollar in the range of 40 percent, which would 
create the biggest default “by stealth” in history.14 

Even if the worst-case scenario can be avoided, 
a hefty loss in seignorage may result not only from 
wavering confidence in the dollar, but also from 
an international about-face from U.S. currency and 
a turn toward the euro. The U.S. has traditionally 
favored a strong dollar, yet no action has been taken 
to slow its fall. The “stealth” strategy seems clear: 
pay lip-service to the traditional stance and let the 
dollar fall as the market dictates in order to relieve 
the deficit, boost savings, and privilege U.S. exports. 
However, by favoring such a crafty, unilateral 
stance, the U.S. may be hurting its reputation and 
fostering conditions for a currency crisis. 

Consider the damage a default “by stealth” 
would incur. Because the U.S. can pay back debts 
with its own currency, a considerable drop in the 
dollar would wipe out much of what it owes world-
wide. This slight to creditor nations is a first reason 
for offense. A second cause for scandal would be 
the billions (or trillions) lost from the much-reduced 
value of global dollar-denominated portfolios and 
reserves held by creditors around the world. This 
loss might be particularly acute if there is a herd 
movement to cut losses by switching out of dol-
lars. Third, a devaluation of the dollar would force 
an appreciation of other major currencies, which 
would hurt the export sectors of China, Japan, and 
Europe. A last universal negative relates to the 
effect that a major run on the dollar could have 
on global economic fundamentals. Interest rates 
in the U.S. would rise, which would surely incite 
an international contraction. Given the damaging 
effects of a serious decline in the dollar, countries 
may switch to the euro not only out of prudence 
(the dollar having proven itself unreliable) but also 
out of resentment. 

One of the principal reasons for this resentment 
is unilateralism. The 1985 Plaza Accord between 
Germany, Japan, and the U.S., widely credited as 
having boosted world trade, marks the last time all 

major players sat down to hammer out details of 
a realignment. Having rebutted the possibility for 
such an accord, the Bush government is gambling 
on a “coalition of the willing” to accept a weaker 
dollar, according to Stephen Roach, Morgan Stan-
ley’s chief economist.15 A strong dollar is simply 
putting too much stress on the debt, the deficit, 
and the administration’s plans to deepen foreign 
borrowing for planned legislation, including Social 
Security. The gamble, however, is not only on a 
“coalition of the willing,” but also on maintaining 
good relations with its regional counterparts. 

a euroPean PersPective

The fall of the dollar has been hailed in Europe as 
“brutal” and “unwelcome.” Regional growth has been 
disappointing, and a higher euro means that exports 
will suffer correspondingly. Because China and Japan 
have intervened strongly to keep their currencies low, 
the euro has had to take the brunt of relative apprecia-
tion to the dollar. Yet curiously, the European Central 
Bank (ECB) has not moved to intervene in currency 
markets or lower interest rates. 

There are two ways of looking at the surprising 
inaction of the ECB. First, there is the possibility that 
the European Union is willing to let its currency 
appreciate in order to accrue the benefits of seignor-
age. As countries and markets abandon the dollar 
and switch to the euro, the Eurozone benefits from 
increased seignorage and heightened confidence 
in its currency. And as a fledgling currency, the 
euro still has much to prove through its policies. 
Jonathan Kirshner rightly points out that “credible 
policies are ultimately those that ‘the market’ thinks 
are the right policies.”16 One of the ways in which 
the ECB can prove itself is to let markets decide the 
fate of the euro, as it is doing.17 Seignorage should 
not be downplayed as a goal. If Europe were not 
interested in seeing its currency used as an inter-
national medium of exchange, why would it be 
printing notes in denominations as high as 200 and 
500 euros (about 240 and 600 dollars)?18 

A second perspective is associated with the in-
stitutional limitations of the ECB: collective action 
dilemmas have stymied concerted policy. As of 
December 2004, the ECB had not changed its key in-
terest rate in more than 18 months, a fact which may 
provide support for the collective action dilemma 
hypothesis.19 Whatever the case, Europe possesses 
the means to do something about the present situ-
ation, but has done nothing.

If the euro is to be effective in drawing seignorage 
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away from the dollar, European integration must 
strengthen, rather than deteriorate. This strengthen-
ing must occur on several levels. There is a need to 
deepen and integrate financial markets, strengthen 
institutions, and grow economically.20 Two other 
conditions must also be fulfilled if Europe is to 
contend for international currency dominance and 
seignorage. First, the U.S. may have to “foul up.”21 
As the incumbent, the U.S. will prove difficult to 
dislodge. Britain’s 
currency dominance 
throughout the late-
19th and early-20th 
centuries—in spite 
of the economic and 
military preponder-
ance of the U.S.—
proved that once in 
place, a dominant 
currency is difficult 
to dethrone. Therefore, not only must the euro 
thrive, but the U.S. may need to commit grandiose 
errors in order for the dollar to be displaced. Sec-
ond, the European Union must remain united. That 
France and Germany may descend into enmity is 
one of many possibilities.22 Bickering over policy 
is another prominent concern; some states may be 
disposed toward policy that ill suits their neighbors. 
The overall constraints that nations will feel because 
of ECB unilateral monetary policy are too numer-
ous to mention. The need to reconcile differences 
makes the ECB a cumbersome instrument; plans to 
increase the size of the EU by adding Turkey and 
other nations may increase a fraying of unity and 
policy cohesiveness.23 

For the time being, the euro will continue to 
appreciate as the dollar falls. Whether advantages 
to the currency—international confidence, mar-
ket share, and greater opportunities for seignor-
age—will outweigh damages to the export sector 
is another question to be researched.

the u.s. and PossiBiLities  
for monetary diPLomacy

Declining confidence in U.S. economic fundamen-
tals and a concurrent movement toward the euro 
increasingly challenge U.S. monetary hegemony. 
Yet will the U.S. abandon its benevolent attitude 
toward monetary movements and come to the 
rescue of the dollar through monetary, political, or 
even military intervention? 

moneTary dipLomaCy in shorT

How likely is the U.S. to use various forms of 
monetary diplomacy in order to support its ailing 
currency and secure the benefits of seignorage? As 
outlined by Jonathan Kirshner (1995), there are three 
broad strategies of monetary diplomacy available to 
leading countries: currency manipulation, systemic 
disruption, and monetary dependence.24 

The first category, currency manipulation, involves 
manipulations of a 
country’s currency 
on the open market. 
If a country were to 
switch its reserves 
from dollars to eu-
ros, the U.S. could 
inflict punishment 
by dumping that 
nation’s currency on 
world markets, pos-

sibly precipitating a currency crisis. The second cat-
egory, systemic disruption, seeks to undermine the 
viability of a currency regime through some form of 
subversive or strategic sabotage. An example is pro-
vided by France’s attempt to undermine U.S. influence 
in Europe during the 1960s. From 1964 to 1968 France 
converted its foreign reserves to gold, putting severe 
stress on gold reserves and disrupting the established 
currency regime headed by the U.S. The third strategy 
aims to create some form of monetary dependence. A 
nation that dollarizes its economy, as has been com-
mon in Latin American countries such as El Salvador, 
Panama, and Ecuador, may be creating a soft form of 
monetary dependence. 

The ViabiLiTy of moneTary dipLomaCy

If the aim of the U.S. is to draw support away from 
the euro in order to boost the dollar, it may theoreti-
cally employ any of the strategies outlined above. 
However, in the cases of monetary manipulation 
and systemic disruption, monetary-based attempts 
to coerce nations into supporting the dollar would 
likely have adverse political effects, mainly because 
such attempts can be visibly tracked and blame can 
be patently assigned. Currency manipulation would 
be viewed as outright hostility; unless performed 
during a period of deeper conflict, it would not 
likely be viewed as legitimate behavior for a leading 
power. Systemic disruption presents further prob-
lems. Most notably, there is no overarching regime 
to disrupt. No gold standard exists, nor is there any 
discernible “system” in place. The absence of a clear 
target is especially acute in a world dominated by 
floating currencies. 

if the u.s. persists in its unilateral 
approach to global politics, the balance 
of international monetary policy will be 
left to the fickleness of markets.
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A greater consideration is the expansion and 
increasing influence of global markets. Both of these 
options, currency manipulation and systemic dis-
ruption, would be difficult to undertake in a world 
in which governments no longer have monopoly 
decision-making power over the fate of currencies. 
Due to new technology and broadening markets, 
daily turnovers in currency markets increased 57 
percent, to $1.9 trillion, from 2001 to 2004. At the 
same time, currency derivative trading has in-
creased 77 percent to more than $1 trillion per day.25 
It is increasingly improbable that governments can 
effect large-scale acts of monetary diplomacy with-
out the complicity of markets. As Susan Strange 
points out, “[T]he nation state is not up to the job 
of managing mad international money.” Rather, it 
is forced to abide by a “reliance on the discipline 
of market forces.”26

There are only two real options open to the 
United States: dollarization and coercive interven-
tion. Dollarization would allow the dollar to extend 
its influence, increasing U.S. seignorage. In return, 
countries would benefit from a stable, strong cur-
rency. The U.S. itself has formally wrestled with 
the question of whether to promote dollarization 
abroad, as proposed to Congress by the Mack Bill 
of 1999.27 Yet dollarization has its limitations. First, 
countries cannot be force-fed such a policy; salient 
issues such as national pride, sovereignty, and 
monetary policy independence may stand in the 
way of dollarization. Second, the U.S. faces risks. If a 
country (or group of countries) decides to dollarize, 
and then abandons such a regime, a sudden excess 
of dollars on the free market may provoke instabil-
ity, occasioning a run on the dollar.28 Moreover, 
U.S. domestic concerns, such as labor unions, could 
object to the likely possibility that U.S. firms would 
relocate to newly dollarized economies.

Coercive intervention is less practicable than 
dollarization and cannot reasonably be carried out 
based on monetary claims. However, justified on 
the pretense of security or other issues, intervention 
may present U.S. policymakers with the opportu-
nity to securely rig a country’s economy—even that 
of an entire region—to the dollar. 

concLusions: imPLications for  
a muLti-currency WorLd

For more than half a century, the U.S. has benefited 
immensely from possessing an unrivaled currency. 
Seignorage, derived from international demand for 
the dollar, provided the U.S. with the exorbitant 

privilege of being able to pay back its debts in its 
own currency. Moreover, demand for the dollar 
has allowed the U.S. to engage in unprecedented 
monetary expansion, funding wars and providing 
tax cuts for its citizens. Yet as a direct result of such 
actions, the U.S. has recently put its currency into 
jeopardy. A growing deficit and fiscal irresponsi-
bility have precipitated a run on the dollar from 
which it may never fully recover its position. This 
loss of position is occurring not only because of the 
poor state of U.S. finances, but also because of the 
euro, the first real alternative to the dollar since the 
gold standard was abolished. The euro is a world-
class currency backed by the population, economic 
power, and policies that make currencies great. And 
as the dollar devaluates, the euro appreciates, gain-
ing more adherents.  

Questions of prestige and confidence, the most 
important determinants of a currency, are ultimate-
ly decided by the actions of its issuer. The possibility 
that U.S. policy might turn “coercive” in order to 
support the ailing dollar is therefore slim. Countries 
are increasingly accountable for their actions, not 
only to each other, but also to the markets that react 
to their every move. 

The best way for the U.S. to cut its losses would 
be to engage in a multilateral approach in an effort 
to stabilize markets. As Fred Bergsten (2004) has 
insisted, the U.S. should, for example, be work-
ing with Europe in a “G2”-type arrangement. The 
prospects for a world dominated by competing 
international currencies, with no clear leader and no 
consensus-based understandings, do not bode well. 
The interwar years marked the last time the world 
witnessed such an arrangement. U.S. unwillingness 
to participate in the Genoa Economic and Financial 
Conference of 1922 meant that no true global con-
sensus was able to emerge during this period, and 
thus no clear set of leaders assumed responsibility 
for the direction of international monetary affairs. If 
the U.S. persists in its unilateral approach to global 
politics, the balance of international monetary 
policy will be left to the fickleness of markets.

The U.S. is the more secure of the two currency 
blocs in existence. The Eurozone may have to con-
tend with internal defection if disagreements and 
collective action dilemmas occur. The U.S. will 
not. The dollar remains the most reliable bet for 
the long term. 

iLBJi
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understanding the 
corPorate sociaL 
resPonsiBiLity 
continuum

Note: Many of the interviews cited in this paper were originally conducted 
for an undergraduate research project in 2003. The executives interviewed, 
and the companies they represent, may have changed their views toward 
corporate social responsibility since this time.

IN A 2004 ARTICLE IN THE MIAMI HERALD, Henry Miller wrote, 
“Businesses do not have social responsibilities; only people do.”1 
The Economist offered a similarly skeptical view of corporate be-

nevolence; the feature article in the January 22, 2005 issue criticizes 
companies contributing to the tsunami relief effort for spending 
“other people’s money,” and concludes, “All things considered, there 
is much to be said for leaving social and economic policy to govern-
ments.”2 The rejection of a “social conscience of business” is nothing 
new; in fact, the sentiment dates back to at least 1970 when Milton 
Friedman decreed, “There is one and only one social responsibility 
of business—to use its resources and engage in activities designed 
to increase its profits.”3 However, when governments fail to create 
effective social and environmental policies, businesses often fill the 
void by implementing their own strategies to address social and 
environmental problems. Often referred to as “corporate social re-
sponsibility” (CSR), corporate responses to social and environmental 
issues have also been called “corporate citizenship,” “sustainable 
business,” “business ethics,”4 and “corporate engagement.”5 The most 
visible American organization focusing on the subject, Business for 
Social Responsibility (BSR), defines CSR as “achieving commercial 
success in ways that honor ethical values and respect people, com-
munities, and the natural environment.”6 However, scholars conclude 
that there “is no universally shared definition of global corporate 
responsibility.”7 

As thousands of CEOs worldwide make substantial investments 
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in their workforce, their communities, and the 
environment, it is important to understand the 
perceptions that executives have of the relation-
ship between their firms’ social and financial goals. 
With so many different definitions, CSR is an all-
encompassing term with many interpretations that 
have grown to include a range of corporate activity, 
from environmental assessments and community 
building programs to philanthropic foundations, 
governance procedures, and employment policies. 
The ongoing philosophical debate over the meaning 
of CSR and the contradictory anecdotal evidence 
require clarification of, and explanations for, the 
varying corporate approaches to social responsi-
bility and profit. Improved understanding of the 
motivations for CSR could have a profound effect 
on the shape of government policies that impact and 
promote corporate social responsibility. 

Given the lack of a clear definition for the term 
and the controversy that has emerged in recent 
years, not only over CSR’s meaning, but also over its 
value, I conducted interviews—with corporate ex-
ecutives, business group leaders, and policymakers 
nationally and internationally— to establish a better 
understanding of how businesses “were doing well 
by doing good.” Rather than narrowing the defini-
tion of CSR, the interviews revealed that there is a 
spectrum of Corporate Social Responsibility, with 
varying levels of engagement and legitimacy. 

A comparison of my interviews against a series 
of case studies reveals that a firm’s decisions result 
from a number of models for thinking about CSR. 
While these models do not offer one “right” way 
to conceptualize corporate social responsibility, 
they do help depict the spectrum of ideas about 
sustainable business that are being discussed in 
corporate boardrooms today. Figure 1 depicts the 
continuum of CSR and the different ways business 
executives conceptualize the relationship between 
their company’s social responsibilities and profits. 
At one extreme are the “CSR Skeptics,” or compa-
nies that view social responsibility and profit as 

mutually exclusive: CSR Skeptics see social respon-
sibility as outside the domain of business. At the 
other extreme are “True CSR Believers,” or those 
companies that believe social, environmental, and 
financial goals are equally important and critical to 
business success. In the middle of the continuum 
lie the majority of firms who view CSR as either a 
necessary or a strategic way of increasing profits.

Why a continuum?

The diversity of opinions about CSR—as expressed 
in corporate and academic literature and through-
out my interviews—reveals that the corporate sec-
tor does not have one clearly defined, consistent 
perspective on the relationship between profits 
and social goals. Thus, the CSR Continuum serves 
as a tool to help us organize and understand the 
wide variety of perspectives on Corporate Social 
Responsibility. Definitions of CSR vary not only 
between executives at different companies, but 
also among different employees within the same 
company. Though top-level executives often have 
distinct personal opinions about the social roles of 
business, each individual employee at a company 
may have different feelings about the interaction 
between profits and social responsibility. Further, 
a firm does not exist as a static entity with one 
immutable approach to building strategic relation-
ships; rather, successful businesses are adaptable 
and make changes that reflect consumer attitudes, 
regulatory environments, and expanded opportu-
nity sets. 

Nike, which was once viewed as the prototypical 
example of the corporate villain, provides an excel-
lent example. Since the late 1990s, Nike has been the 
target of “International Anti-Nike Day” protests 
and consumer boycotts; however, in recent years, 
Nike has worked hard to change its image. The 
company recently became the first in its industry to 
voluntarily disclose the names and locations of the 
more than 700 global contract factories that make 
Nike-branded products. Nike also developed the 
Reuse-A-Shoe program, which recycles old sneak-
ers and turns them into turf for athletic facilities in 
communities worldwide. Through efforts such as 
voluntary disclosure and Reuse-A-Shoe, Nike not 
only responded to consumers, but also established 
itself as a leader in the field of CSR. 

Meanwhile, Ben & Jerry’s, the freewheeling ice 
cream maker, moved in the other direction when 
the owners sold the brand, and therefore much of 
their autonomy, to Unilever, a multi-billion-dollar 

ProfitsSocial
Responsibility

=

Lost Profit

Profit  =  Community  =  Environment

Community Environment

CSR Skeptics CSR Strategies True CSR Believers

Figure 1 
The CSR Continuum
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conglomerate with roots in the British and Dutch 
colonial empires.8 Ben & Jerry’s has long been hailed 
as the ultimate example of a socially responsible, lo-
cally owned business. However, in a recent article in 
Mother Jones, David Goodman points out that since 
Unilever acquired Ben & Jerry’s in “what was an es-
sentially hostile takeover,” the company has closed 
two facilities in Vermont, cut more than 100 jobs (or 
one out of every five Ben & Jerry’s employees), and 
no longer gives 7.5 percent of Ben & Jerry’s pretax 
profits to charity.9

At Patagonia, Social Audit Coordinator Huntley 
Dornan believes that founder and former CEO 
Yvon Chouinard and his wife are so committed to 
their principles that they would probably be more 
likely to let the company go bankrupt than change 
the company’s core values,10 but Chouinard is also 
quick to note, “Every time I’ve done the right thing 
for the environment, I’ve made a profit.”11 Mean-
while, at Qualcomm, Vice President Dan Sullivan 
believes investments in the community are strategic, 
yet he adds, “You make investments in your com-
munity because you live in it. Employees live in the 
area, they go to the library, they breathe the air. A 
good company knows it needs to do more than time 
and motion studies.”12 While Nike and Ben & Jerry’s 
provide examples of companies that have made 
extreme changes in their commitments to corporate 
responsibility, companies like Patagonia and Qual-
comm demonstrate that a balance can be achieved 
between profit-seeking and acting in the interest of 
the greater societal good. With so many ways to be 
socially responsible, understanding corporate phi-
losophies toward CSR, and where firms are located 
along the CSR continuum may be a necessary first 
step to any real discussion about how to encourage 
greater corporate social responsibility. 

csr sKePtics and the cLassic tradeoff

While groups like Business for Social Responsibil-
ity and CSR Europe tirelessly promote the value 
added from socially responsible behavior, scholars 
and practitioners debate whether increasing expen-
ditures on social or environmental obligations can 
boost the bottom line. For example, while Michael 
Porter and Class van der Linde believe that strict 
environmental regulations can stimulate innova-
tion and enhance competitiveness, others dismiss 
the possibility of “virtually costless environmental 
regulation” and argue that increasing the stringency 
of environmental laws necessarily results in reduced 
profits for the firm.”13 

In the traditional neoclassical model, firms must 
make tradeoffs between many socially or environ-
mentally advantageous outcomes and profits. Firms 
make production decisions by equating marginal 
private costs with marginal benefit (demand), but 
often firms’ private marginal costs do not accurately 
reflect true social costs, especially when the deci-
sions are detrimental to silent stakeholders, such the 
environment or disenfranchised communities (see 
Figure 2). Without government-sanctioned envi-
ronmental protections, firms would make extensive 
use of “free” receptacles (such as rivers, land, and 
air) for their production waste. According to the 
economic theory known as the tragedy of the com-
mons, many firms would also use more than their 
fair share of natural resources, since public goods 
and natural resources often have no apparent costs. 
Consistent with Friedman’s beliefs, CSR Skeptics 
include firms that view private expenditures on en-
vironmental or social objectives as dollars “stolen” 
from either employees or stockholders. The Econo-
mist took this view when it claimed that companies 
that gave “generous donations to charities helping 
the victims [of the Indian Ocean tsunami]” engaged 
in “philanthropy at others’ expense.”14 

Corporate Social Responsibility and profits have 
frequently been viewed as mutually exclusive 
objectives. In Cradle to Cradle, McDonough and 
Braungart define the longstanding problem: “We 
are accustomed to thinking of industry and the en-
vironment as being at odds with each other, because 
conventional methods of extraction, manufacture, 
and disposal are destructive to the natural world. 
Environmentalists often characterize business as 
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Figure 2 
Balancing Private and Social Marginal Costs



lbJ JoUrnal oF pUblic aFFairs

vol. 18 UnDErstanDing thE corporatE social rEsponsibility continUUm 75

bad and industry itself (and the growth it demands) 
as inevitably destructive. On the other hand, indus-
trialists often view environmentalism as an obstacle 
to production and growth. . . . It appears these two 
systems cannot thrive in the same world.”15

Indigo Teiwes, research analyst for the Port-
land-based socially responsible investment fund 
Portfolio 21, believes a majority of today’s firms 
follow this ideology.16 She cites the example of 
Scottish and Southern Energy, a firm she initially 
considered a great potential investment. In an 
effort to diversify its mix of power generation to 
increase capacity and boost earnings, Scottish and 
Southern Energy made a strategic business deci-
sion to buy two coal-fired power stations in July 
2004.17 The acquisition of the coal plants—which 
represent two of the top four worst UK coal-
fired stations according to their impact on global 
climate18—represents a clear conflict between 
financial gains and environmental integrity.

When business externalities create social and 
environmental problems, traditional market-cor-
rection policies may be necessary. In Corporate 
Responsibility in the Global Village: The Role of Public 
Policy, Susan Ariel Aaronson and James T. Reeves 
explain, “Although market forces are increasingly 
pressing companies to act responsibly, markets 
have not succeeded in prodding corporations to 
“do the right thing” everywhere they operate. 
To some degree, public policies to promote CSR 
arise from market failures.”19 Market failures can 
be addressed by creating incentives to encourage 
socially responsible behavior; these may include 
tax breaks or rebates for companies that meet 
certain requirements, awards or recognition for 
good behavior, or the development of social 
or eco-labels for companies that meet relevant 
standards. Meanwhile, legislation to encourage 
particular components of corporate responsibility 
can take many forms, ranging from minimum-
wage laws to command-and-control strategies to 
reduce pollution. 

Microsoft’s director of community outreach, Dan 
Bross, believes that competition brings about better 
results than government regulation and claims that 
“firms bristle at more government mandates.”20 
Meanwhile, other companies, such as the energy 
utility PacifiCorp, prefer the clear messages and 
straightforward detail that mandatory require-
ments provide.21 Despite the policy preferences of 
individual executives and the variation in corporate 
cultures, when CSR Skeptics predominate, outside 
forces may be necessary to achieve the socially op-
timal market equilibrium. 

csr strategists: using corPorate 
sociaL resPonsiBiLity to increase Profits

While the traditional view of conflict between 
industry and social goals is far from obsolete, 
many companies are reevaluating the relationship 
between financial, social, and environmental perfor-
mance and finding CSR to be an effective business 
strategy. Figure 3 represents the ideology of these 
“CSR Strategists,” companies that see environmen-
tal integrity and healthy communities as stepping 
stones toward achieving greater profits.

Companies within this middle range of the CSR 
spectrum are motivated to be socially responsible 
for a variety of profit-oriented reasons, including 
increased sales, greater innovation, decreased pro-
duction inefficiencies, decreased future risks, or 
greater access to capital. Indicators suggest that 21st 
century businesses view social and environmental 
excellence as a strategic business tool. From 1995 to 
2003, assets in social investments grew 40 percent 
faster than all professionally managed investment 
assets in the U.S.22 Meanwhile, as increasing shares 
of corporate revenues have come from abroad, 
corporate donations to international programs 
have also continued to grow.23 Similarly, a growing 
number of companies have created CSR depart-
ments, rewritten their mission statements to include 
ethical goals, and developed codes of conduct that 
extend to employees and contractors worldwide. 
By the end of 2003, more than 2000 companies had 
issued CSR reports24 and a study conducted in 2003 
showed that 49 of the world’s 100 largest companies 
“issued an environmental, social, or sustainability 
report.”25 While publicly held companies are still 
beholden to the numbers on their quarterly SEC 
filings, many have realized that CSR can be a tool 
for generating economic gains.

One explanation for CSR’s rising popularity is 
that it can attract new customers or boost sales. 

Financial Goals

Environmental
Goals

Social
Goals

Figure 3 
Incorporating Environmental and Social Goals  

with Financial Goals
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Some executives use CSR as a strategic marketing 
tool to capture a niche market. Others believe that 
consumers will reward good corporate behavior by 
shifting their purchasing patterns and increasing 
demand for products or services from companies 
with a good reputation for social responsibility. 
In either case, a number of studies and interviews 
reveal that many CEOs cite “reputation” as their 
most valuable intangible asset.26 Kara Hartnett at 
Business for Social Responsibility explains, “Brand 
differentiation is important for known companies. 
Social responsibility can set them apart.”27 Com-
panies with direct consumer interaction want a 
reputation for good corporate citizenship, though 
their definitions of citizenship vary. While US Bank 
doesn’t specifically market its community outreach, 
executive Linda Wright believes that, “when you 
give back to the community, it comes back to you. 
Accounts have been opened with US Bank because 
of the respect people have for the company.”28 Be-
cause the Community Reinvestment Act requires 
banks to keep records 
and periodically evalu-
ate their investments 
in lower-income local 
neighborhoods,  US 
Bank is able to track the 
new accounts opened 
and quantify the gains 
from investing in dis-
enfranchised segments 
of the population.

At Microsoft, where CSR is “all about the bottom 
line,” emphasis is placed on achieving the greatest 
market share possible and becoming a market leader.29 
Dan Bross explains that, after receiving information 
about the number of potential X-box customers who 
were concerned about labor and environmental issues, 
Microsoft executives decided to push compliance with 
codes of conduct for overseas vendors and reexamine 
the environmental rules of the countries where its 
manufacturers are located.30 

In addition to helping businesses sell directly to 
consumers, corporate citizenship can also increase de-
mand for business-to-business transactions, and have 
an impact that trickles down the supply chain. While 
Levi’s has found vendor resistance to embracing 
Levi’s codes of conduct, the demand from retail pur-
chasers for safe, healthy, and compliant factories has 
created a new marketing strategy for many offshore 
production sites. Suzanne Beck explains that many 
overseas factories now tout their “Levi’s certification” 
to attract contracts with other big-name companies 
looking to outsource clothing production.31 

CSR programs also build connections within the 
community. The Oregon Business Council’s Presi-
dent, Duncan Wyse, explains, “A lot of business is 
connections. Companies are not islands, they are 
not isolated from the world; their business depends 
on their engagement in networks. When a company 
strengthens its relationship with the community, 
this is part of its mission.”32 In “The Business Case 
for Corporate Citizenship,” Arthur D. Little states, 
“The perceptions that stakeholders have of a 
company’s corporate citizenship performance can 
significantly affect the business’s license to operate. 
Companies with a poor reputation in this area can 
find themselves continually responding to criticism 
of their approach to a whole range of environmental 
and social issues.”33 Community involvement and 
activism help companies garner the good will of 
politicians and regulators in ways that may help 
the business later.

CSR Strategists also see corporate reputation 
for social responsibility as a mechanism to re-

cruit and retain quality 
employees. Numerous 
psychological studies 
have found that an em-
ployee’s job satisfaction 
correlates with greater 
company commitment 
and greater overall suc-
cess for businesses.34 
CSR can also improve 

employee recruitment of talent. A 2004 Stanford 
Business School survey revealed that 97 percent 
of the MBA graduates polled said that they would 
forgo financial benefits to work for an organization 
with a better reputation for corporate social respon-
sibility and ethics.35 The connection between social 
responsibility, profits, and human resources is often 
so obvious that many companies fail to acknowl-
edge excellent treatment of employees as a social 
responsibility.36 When asked about the company’s 
high wages and presence at community events, 
the Human Resources Director of a popular West 
Coast fast- food chain remarked, “Efficiency wages 
are self-serving. Our store managers may make 100 
to 120 percent over industry norms, but the money 
spent on salaries is seen as an investment. Our 
wages not only broaden the applicant pool from 
which we can choose employees, but increase per-
formance levels and retention rates. . . . Although 
you can never know for sure why people stay with 
a company, I certainly believe it may influence why 
people like their job here.”37 

Dan Henkle at GAP, Inc. also acknowledges the 

Many indicators suggest that 21st 
century businesses view social 
and environmental excellence as a 
strategic business tool.
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benefits of investments in employees: “Through a 
joint program between GAP and Global Alliance, 
anemic workers [in an offshore production site] 
were given a nutrition course and lunches with 
sufficient iron. This resulted in a decrease in ane-
mia among workers, which in turn meant reduced 
absenteeism, and higher productivity.” The Inter-
national Labour Organization (ILO) estimates that 
“on the job accidents and illnesses annually take 
some 2 million lives and cost the global economy 
an estimated $1.25 trillion, or four percent of an-
nual global GDP.”38 Measures such as those taken 
by GAP, Inc. demonstrate how overall reductions 
in accidents and sickness translate into a more pro-
ductive workforce. 

Many CSR Strategists have also found that part-
nering with NGOs focused 
on mission-related social 
and environmental issues 
has financial benefits. Cor-
porate community service 
programs in collaboration 
with well-run non-profits 
can spur financially valuable 
innovation by “developing a 
variety of competencies, in-
cluding teamwork, planning 
and implementation, com-
munication, project management, listening skills, 
and customer focus.”39 Effective collaboration with 
NGOs often creates new sources of information and 
opportunities for employee leadership develop-
ment. For example, Starbucks’ partnership with the 
Earthwatch Institute, an organization that supports 
a sustainable environment by “[engaging] people in 
scientific research and education,”40 gives selected 
Starbucks’ employees the opportunity to “work 
alongside research scientist[s] on field expeditions 
around the world.”41

Another reason that many company executives 
believe that partnering with NGOs can improve 
financial performance is that NGOs can help com-
panies identify and avoid risk. In Conversations 
with Disbelievers, Simon Zadek writes, “Advocates 
advance two primary arguments for how Corporate 
Engagement can help a company manage its risks. 
The first claim is that Corporate Engagement can 
help avoid harms associated with socially irrespon-
sible or illegal behavior perpetrated by employ-
ees, and to mitigate the harms to the corporation 
created by accidents or mistakes. . . . The second, 
more complex claim, is that engaging in increased 
Corporate Engagement will help companies better 
understand and manage risks that come from new 

and unfamiliar sources.” Such risks may arise in 
any number of ways, ranging from changes in the 
geopolitical climate in a country to new scientific 
studies demonstrating the deleterious effects of a 
chemical used in production.42 

At Occidental Petroleum, the company’s commu-
nity involvement and environmental precautions 
are largely viewed as a way to avoid risk. As Law-
rence Meriage, vice president of communications 
and public affairs, explains, “In the indigenous com-
munities where we operate in Ecuador, we have a 
long standing relationship with the people. Having 
them look at us as friends, instead of enemies, means 
our operations will not be disrupted and we will be 
able to negotiate new agreements later on. Building 
these relationships helps us avoid protests, strikes, 

or other disruptions such as 
people blocking roads.”43 Af-
ter unveiling plans to build 
pipelines through U’wa land 
in Colombia, Meriage spent 
time responding to more 
than 40,000 protestors’ post-
cards and letters. Meriage 
explains that rather than 
continue to sink valuable 
time into responding to neg-
ative publicity, the company 

now takes fiscal and moral obligations into account 
when making decisions about where to locate op-
erations.44 Before entering into new contracts, Oc-
cidental asks a series of questions about many types 
of risks, ranging from geological to political. If any 
of these outweigh the potential rewards, Occidental 
may choose not to operate even if the deal appears 
profitable in the short-run.

GAP, Starbucks, and Occidental Petroleum are 
just a few of the companies whose partnerships with 
non-governmental or community organizations 
help them acquire knowledge about production 
sites, working conditions, environmental damages, 
and other potential areas of risk. CSR can also serve 
as a stepping stone toward greater profitability in 
that becoming a CSR “first-mover” in an industry 
can create competitive advantage by helping compa-
nies preempt future legislation. Hewlett Packard’s 
Sidney Espinosa explains, “It is important for a com-
pany to identify policy issues that are hot and take 
a stance or find a position before laws are passed.”45 
In an interview in 2003, Espinosa discussed how 
the company was already addressing the issues of 
product take-backs and computer recycling through 
its own private recycling program. The company 
simultaneously lobbied for national legislation that 

encouraging businesses 
to pursue a triple bottom 
line will require a shift in 
mindset of more than a few 
influential business leaders.
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Hewlett-Packard could reasonably accommodate. 
New European Union directives requiring manu-
facturers to take back and recycle electrical products 
show that HP was right in predicting the trend, 
and it is highly likely that the company will have 
an easier time dealing with the new rules than its 
less forward-thinking competitors. PacifiCorp uses 
a similar strategy: the company continues to phase 
in additional sources of renewable energy while 
supporting policies that give incentives for using 
wind (production tax credits) and mandate renew-
able portfolio standards (legal requirements specify-
ing that a certain percentage of energy purchased 
be from renewable sources, such as wind or solar 
power).46 By accurately anticipating future policy 
trends and responding with the appropriate private 
social or environmental programs, companies have 
an opportunity to become market leaders.

Finally, many CSR Strategists see socially respon-
sible behavior as a way to increase their access to 
capital. As early as 1971, the development of So-
cially Responsible Investment (SRI) funds created 
a new market for capital. From “green funds” that 
focus on environmental best practices, to investors 
who push for living wages, SRI funds use a variety 
of strategies to select companies that are qualified 
under a specific definition of “socially responsible.” 
While most companies have not developed CSR 
programs or reevaluated their business strategy 
solely to attract socially responsible investors, SRIs 
can certainly serve as another incentive for good 
works. Portfolio 21’s Teiwes recalls a few cases 
where companies initially rejected from the invest-
ment fund adopted more environmentally friendly 
policies and reapplied.47

As companies realize that strategic support for 
social and environmental causes can increase profit 
margins while also satisfying investors, it may seem 
unnecessary for legislators to get involved in this 
arena. However, business involvement in social and 
environmental affairs does not guarantee that the 
decisions made will be have the best possible out-
comes for all stakeholders. Where companies are al-
ready making commitments to socially responsible 
programs, public policies should focus on increas-
ing transparency about companies’ CSR practices. 
Policies can be created to encourage comparable, 
comprehensive reporting standards or disclosure 
laws, and to tackle specific issues by fostering col-
laborations between businesses, governments, and 
NGOs. The effectiveness of mandatory CSR report-
ing is debated due to the costs for smaller firms, 
the risk of stifling creativity,48 and the possibility 
of encouraging “lowest common denominator” 

practices rather than “best practices.”49 Nonethe-
less, reporting can be an effective tool that not only 
enables companies to internally reevaluate their 
programs, but also allows consumers and govern-
ments to monitor the progress of corporations in 
their efforts to become more socially responsible. 

Groups like Business for Social Responsibility 
foster communication and collaboration between 
business and NGOs, and many companies have 
strategically aligned with charities and community 
or environmental organizations to work on particu-
lar issue areas. However, governments could also 
increase financial support and awareness-raising 
activities to more actively promote a dialogue 
between NGOs and businesses and strengthen col-
laborative partnerships. 

true csr BeLievers:  
redefining the Bottom Line

Though companies in the mid-range of the 
spectrum prevail among SRI portfolios,50 many 
people think that the emphasis on the strategic 
connection between social responsibility and profit 
precludes consideration of other sources of societal 
value creation. Executives who focus on the triple-
bottom line (social, environmental, and financial 
performance) believe that traditional business “suc-
cess” (measured in monetary terms) is only one of 
the ways that companies can add value to society. 
Contrary to one of the underlying principles of 
microeconomics, they believe that richer and big-
ger aren’t always better. Figure 4 demonstrates the 
ideology of firms that have made commitments to 
environmental and social goals without evidence 
that corporate citizenship leads to tangible financial 
gains. The owners or managers of these companies 
have decided that social and environmental achieve-
ments are independently worthy of attainment and 
should be pursued with equal enthusiasm to prof-
its. Duncan Wyse of the Oregon Business Council 
explains, “A large part of CSR is the individuals 
involved in senior ranks. CEOs like to be involved 
in policy and service; it helps them to lead a fulfill-
ing life. Just like others, executives feel good about 
giving back to their community and consider it part 
of their responsibility as a professional.”51 When 
small business owners refuse to give up ownership 
for substantial monetary returns, they demonstrate 
to society that money doesn’t dictate their quality 
of life and offer an example of businesses who are 
True CSR Believers.

Generally, these companies are privately run by 
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CEOs or owners with deep personal convictions 
about social entrepreneurship, philanthropy, or 
environmentalism. True CSR Believers do gener-
ate profits, but financial goals do not trump social 
or environmental considerations. Much of this 
ideology is rooted in the belief that businesses, like 
people, have moral obligations and responsibilities 
that extend beyond the financial. Adidas’ social and 
environmental affairs manager, Gregg Nebel, scoffs 
at the idea of using CSR as a marketing strategy: 
“Why market what you are doing if you are simply 
doing what is right? The feeling here is that there 
is an expectation that a company will do the right 
thing and there is no reason to advertise that we are 
fulfilling this obligation.”52

Newman’s Own offers one example of a company 
with an explicit social purpose. Paul Newman, who 
donates all of the company’s profits and royalties 
after taxes to educational and charitable causes, may 
wish to increase profit margins, but does so only to 
increase the firm’s ability to accomplish its true goal 
of contributing to social welfare. Two other True 
CSR Believers are the Oregon-based forest-products 
provider Collins Companies and Rejuvenation, one 
of America’s largest lighting fixture and house parts 
manufacturers.53 The Collins Companies began 
examining the long-term environmental effects of 
each of the company’s decisions before the term 
“CSR” had even been used: in 1939, CEO Truman 
Collins established the company’s first sustainable 
forest practices.54 In 1992, the company became the 
first privately held business to begin certifying its 
timberlands as sustainable.55 Today, among its so-
cially responsible endeavors, the company has fully 
adopted the principles of The Natural Step, a non-
profit organization that helps companies integrate 
environmental sustainability into their business 
practices.56 At Rejuvenation, a “cross-departmental, 
employee-run Sustainability Committee ensures 
that [the company] incorporates sustainability prin-
ciples throughout [its] operations.” The company 
has illustrated its environmental commitment by 
using almost 100 percent recyclable packaging ma-
terials, replacing “paper-wasting salt-and-pepper 

packets with large containers in the lunchroom,” 
and implementing a water recycling system that 
treats water used in production for safe disposal.57 
While these companies run their businesses with 
profits in mind, they do not consider their com-
mitment to sustainable environmental practices to 
be solely a money-making strategy, but rather an 
important stand-alone achievement.

Encouraging businesses to pursue a triple bottom 
line will require a shift in mindset of more than a 
few influential business leaders. BSR reports that 
a “2001 Hill & Knowlton /Harris Interactive poll 
showed that 79 percent of Americans take corporate 
citizenship into account when deciding whether to 
buy a particular company’s product [and] 36 per-
cent consider corporate citizenship an important 
factor when making purchasing decisions.”58 How-
ever, there is little evidence to support this in either 
consumer buying patterns or shareholder votes. 
There are consumers willing to pay price premiums 
for peace of mind about the production methods 
of the goods they buy. However, they represent a 
small share of total consumers, which leads to the 
creation of niche markets for socially responsible 
brands rather than a movement that pushes the 
business community toward focusing on the triple 
bottom line in all scenarios and markets.

 To help businesses become True CSR Believers, 
policy planners must reconsider current indexes 
for business success, accounting practices, and the 
valuation of intangible assets, such as reputation 
and employee satisfaction. A widespread shift to-
ward triple-bottom line approaches to management 
demands more than teaching business owners and 
managers how to be responsible corporate citizens; 
it requires transforming consumers’ understanding 
of value creation while also expanding definitions of 
success to include more than just economic prosper-
ity. Tools to place dollar values on intangibles are 
already in place. By working within the old frame-
work, many hope to quantify the financial returns 
on intangible investments and to translate intan-
gible successes into tangible results.59 Organizations 
such as the New Economics Foundation in London 
offer even more radical approaches to measuring 
firm success. Challenging traditional national ac-
counts of material wealth, such as GDP or GNP, the 
New Economics Foundation (NEF) has created new 
indicators to understand and measure progress. The 
Index of Sustainable Economic Welfare (ISEW)60 
offers an alternative indicator for well-being on the 
national level and uses much of the same logic as 
their new Measure of Domestic Progress (MDP), 
which adjusts consumer expenditures to better re-
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Figure 4 
The Triple Bottom Line:  

Equalizing Environmental, Social, and Financial Goals
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flect overall well-being by adding in “goods” which 
are not captured by GNP (for example, household 
labor) and deducting social and environmental 
“bads” (crime, air pollution, resource depletion).61 
Policies that promote further research, education, 
and discussion of societal value creation may help 
businesses and the general public give credence to 
these and similar indicators. 

using the csr continuum 
 to guide PuBLic PoLicy

At each point along the continuum, government 
can play a proactive role in supporting policies that 
emphasize and promote an awareness of sustain-
able development. The European Commission 
provides an example of this; it has taken steps to 
learn more about the “knowledge economy and 
the importance of intangibles as competitiveness 
factors.” The commission has studied the links 
between intangible investments and performance 
across companies and sectors, outlined strategies 
for future financial reporting in Europe, and held 
forums to discuss methods of measuring and re-
porting intangible assets.62 By sponsoring these 
activities, the European Commission is moving the 
discussion of CSR forward without assuming that 
all companies embrace CSR in the same way. 

While the field of CSR and public comprehension 
of its significance have expanded tremendously in 
the last decade, the broad range of motivations, 
programs, and policy suggestions suggest that 
there is not one simple solution that will encour-
age sustainable business practices among all U.S. 
companies. Executives that view any government 
intervention as adding more “red tape” will con-
tinue to offer resistance and there will always be 
those who view CSR as merely “window dress-
ing.” Companies that follow ethical standards and 
consider the social consequences of their actions, 
not to meet consumer demand or satisfy regulatory 
requirements, but because someone in the business 
believes it is the “right thing to do” will most likely 
continue to be socially responsible without external 
incentives. But as many companies in the middle 
of the spectrum try to define and navigate the in-
teraction between their social, environmental, and 
financial performance, public policy can shape the 
debate over “true CSR.”

Rather than classifying some businesses as 
socially responsible, and thereby implying that 
the others are socially irresponsible, business and 
government leaders should work on identifying 

where firms lie along the spectrum. There are a 
number of issues that need to be evaluated in the 
process, including: the underlying motivations for 
CSR programs, the number of stakeholder groups 
considered in major decisions, the complexity and 
integration of sustainability into the business mod-
el, and the effectiveness of programs and policies 
that different firms are using to address social and 
environmental issues. Once a firm’s current position 
has been identified, consumers, governments, and 
the firm itself can discuss where it would ideally 
exist along the continuum. Yet, just identifying the 
firm’s current position does not guarantee that all 
stakeholders will agree on the best policies to help 
firms move from one end to the other, or even in 
which direction they should advance. Policies to 
promote greater societal understanding of CSR and 
encourage businesses to become True CSR Believers 
should focus on: facilitating research to quantify 
intangible sources of wealth creation; encouraging 
business leaders to share individual stories about 
corporate citizenship; creating new ways to evalu-
ate business success; and educating the public about 
the effects of purchasing choices. 

understanding the continuum:  
onLy the first steP

If businesses are going to take the triple-bot-
tom-line seriously, it will require more than public 
policy or market competition: it will require ana-
lytical tools to consider the utility (rather than the 
monetary cost) of goods and services and a serious 
reconsideration of our values reflected by our pur-
chasing decisions. Understanding the CSR Con-
tinuum and the different reasons that corporations 
have embraced corporate social responsibility is just 
the first step. It is only after a company’s position 
along the continuum has been identified that the 
hard work and difficult policy choices will begin.
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the security 
imPLications of 
demograPhic 
change: 
american and euroPean PersPectives

THE POLICY CONSEQUENCES OF DEMOGRAPHIC CHANGE 
in the social, economic, and political realm have been widely 
discussed throughout the past decade. With rising awareness 

of the population shifts ahead, policymakers have adjusted their 
agendas to aim for a balanced approach to the current needs of their 
citizens and the future needs of their increasing elderly population. 
One of the major implications of population aging is a decreasing 
number of young people available to work. Moreover, tightening 
government budgets, due to increasing welfare demands from the 
elderly, lower government revenues and create a smaller labor force. 
These discussions overlook the fact that domestic population shifts 
and national policy choices also have far-reaching consequences for 
foreign policy and the ability of nations to fulfill their commitments 
in collective security arrangements. As a result of changing demo-
graphics, national governments may have difficulty accommodating 
expenditures for defense and security. Also, political risk for policy-
makers to advocate defense budgeting in light of competing welfare 
demands can arise from this demographic change. Lastly, national 
armies may suffer from manpower shortages and may need to sub-
stitute capital for labor.

All Western countries will face the same challenges, but Western 
Europe will be hit especially hard by demographic aging. The direct and 
indirect consequences of demographic aging may undermine the capac-
ity of European countries to provide for modern military forces. This 
will have implications for collective security arrangements and may be 
particularly worrisome in light of new security threats in the 21st century. 
Europe’s difficulties may also hurt the transatlantic alliance since the U.S. 
wants a more equitable sharing of the security burden.
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This paper provides a framework for under-
standing the transatlantic security implications 
of demographic change and illuminates potential 
welfare-warfare tradeoffs. I will illustrate differ-
ing demographic trends in Europe and the United 
States and discuss the budgetary implications of 
demographic change. The paper also includes a 
review of collective security arrangements and re-
lates the underperformance of European militaries 
to the requirements of the transatlantic alliance. The 
analysis considers the rising demand for military 
capacity in regions of transatlantic interest such 
as Pakistan, Afghanistan, Saudi Arabia, and Iraq 
and demonstrates the paradox that demographic 
change in political hot spots may be the cause of 
security challenges, while population change in the 
developed world may influence, and potentially 
undermine, the ability to shape the international 
security environment. 

demograPhic trends

The developed world is facing a population shift 
of unprecedented magnitude. With rising life 
expectancy and declining fertility, industrial-
ized nations will become older and are likely to 
contract in the foreseeable future. Although these 
demographic trends are occurring throughout 
the developed world, Europe and the U.S. face 
different magnitudes of population change and 
decline. While European nations will experience 
rapid population aging due to low fertility, high 
life expectancy, and relatively low inward-migra-
tion, demographic trends for the United States 
look much more favorable.

europe

The rapid population aging in Europe gives new 
meaning to the notion of an “old continent.” 
Europe’s population currently has the world’s 
highest median age of 37.7 years, and by the year 
2050 this measure is projected to rise to 48 years.1 
Illustrated by Figure 1, currently 19 of the world’s 
oldest nations are located in Europe as measured by 
the share of the population aged 65 and older. The 
graying of Europe stems from the rapid increase in 
the elderly population above age 65 and the contrac-
tion of the young population below age 20. Low 
fertility over the past decades created successively 
smaller cohorts and predisposed the continent 
to an aging and declining population. Unlike the 
1960s, in which the developed world experienced 
the so-called baby boom with fertility rates above 

2.5 children per woman in Western Europe, fertility 
rates have experienced a rapid decline.2 

Today, Europe’s overall fertility rate stands at 
1.4. Fertility is below average in the Mediterra-
nean countries, where Italy and Spain have only 
1.2 children per woman. Some Central and East-
ern European countries have reached even lower 
fertility levels. On the other hand, France and the 
North exhibit above average fertility. For instance, 
France and Ireland have the highest fertility rates 
in Europe with 1.8 each.3 The German fertility rate 
is in line with the European average, standing at 1.4 
after recovering from the radical post-unification 
decline.4 All European countries fall short of the 
replacement rate of 2.1 children per woman, which 
refers to the total fertility level that exactly balances 
births and deaths—zero population growth. Given 
the low rates of fertility, the total population size of 
Europe will continue to decline. This decline also 
implies a reduction in the size of the labor force. By 
the year 2050, the size of the economically active 
population in Germany and Italy will decline by 
18 and 39 percent, respectively, while France and 
the United Kingdom face less severe declines of 11 
percent each.5

The uniTed sTaTes

The United States also faces a demographic tran-
sition. However, population aging will be much 
more moderate than in Europe, and the total 
population is still projected to grow.6 Eberstadt 
characterizes the U.S. population situation as “de-
mographic exceptionalism”7 among the affluent 
industrialized nations since it is the only major 
exception to Western demographic patterns. 
High fertility and immigration make the U.S. the 
youngest country of the developed world despite 
population aging. In fact, America’s fertility rate, 
at 2.0 children per woman, is above the interna-
tional average.8 

The gap between transatlantic fertility rates 
may stem from differences in the perception of 
the government’s role, as well as interpretations of 
individualism, patriotism, and religiosity. While 
Americans tend to describe the role of the govern-
ment as “providing freedom,” Europeans interpret 
the government’s function as “guaranteeing one’s 
needs.”9 The American view implies only limited 
government intervention and economic self-suffi-
ciency of every citizen. Thus, today’s high fertility in 
the U.S. may be connected to the traditional function 
of reproduction; namely, having children to provide 
economic security in old age. With far-reaching 
welfare regimes in most European countries, the 
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Figure 1 
The World’s Oldest Countries and the US in 2004
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Source: K. Kinsella and D. Phillips, “Global Aging: The Challenge of Success, “ Population Bulletin, vol 60, no. 1 (2005) Washington, DC: Population 
Reference Bureau.

need for children as an insurance against old-age 
poverty seems unnecessary today and potentially 
explains Europe’s low fertility rates.

Budgetary imPLications  
of demograPhic change

Demographic aging results in a decrease in the 
economically active population and an increase 
in the elderly population entitled to social welfare 
payments. This event has two-fold implications: 
Governments will experience revenue declines even 
while they face increased demand for retirement 
payments and social contributions. Tradeoffs must 
come from discretionary spending because funding 
for entitlement spending is mandatory. The U.S.’s 
private approach to pensions and healthcare entails 

fewer budgetary difficulties and a higher capacity 
for military spending than in Europe.

deTerminanTs of budgeT aLLoCaTion

The existence of a budgetary tradeoff between 
defense and social welfare spending has received 
considerable discussion.10 These studies attribute 
differences in defense expenditures to a variety of 
factors such as military conflict, external threats, 
policies of deterrence, economic downturns, do-
mestic preferences, public opinion, and powerful 
lobbies. Moreover, military expenditures seem 
correlated with a government’s social spending, 
tax revenues, and fiscal deficit.11 Other authors 
relate differences in domestic welfare spending to 
changing demographic patterns and varying inter-
est group activity.12 They also argue that the size 
of the elderly population is an important factor for 
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the success of domestic spending in the budgetary 
resource struggle. This trend seems related to the 
lower number of children and the societal move 
toward looser living arrangements, which fail to 
provide the degree of old-age assistance and infor-
mal care that the elderly traditionally received from 
their families. A growing elderly population also 
possesses considerable political group power.13

heaLThCare and pensions

Population aging will increase government outlays 
for pensions and healthcare programs. Due to the 
magnitude of the demographic shift, the sustain-
ability of current retirement, health, and long-term 
care arrangements will face challenges. According 
to recent projections, the member states of the Or-
ganization for Economic Cooperation and Devel-
opment (OECD) may experience public spending 
increases of 11 to 18 percent for pension and health 
benefits for the elderly over the next 50 years.14 As 
a consequence, governments will need to make 
far-reaching judgment calls including lowering 
public benefits, raising taxes, increasing individual 
contribution rates, or cutting spending unrelated 
to aging. However, all of these options are highly 
unpopular, especially in Europe. 

Worldwide, Europe maintains the earliest retire-
ment ages and highest wage replacement rates—the 
ratio of retirement income relative to pre-retirement 
earnings.15 For example, the wage replacement rates 
in France, Germany, and Norway are between 50 to 
75 percent. Austria and Italy replace close to 90 per-
cent of the wage earner’s salary. In addition to these 
replacement rates, pensions comprise a significant 
concern. Italy’s public pension system is among 
Europe’s most expensive, currently consuming 14 
percent of GDP. Meanwhile, the UK spends only 
half of what the average country in continental 
Europe pays for public pensions.16 However, this 
thrift results in relatively lower living standards for 
the elderly, and puts them at higher risk for old-age 
poverty and a lack of adequate healthcare. 

In comparison with Europe, the U.S. maintains 
a relatively inexpensive public pension system. 
Replacement rates approach 40 percent, and actual 
retirement ages are higher. About half of the U.S. 
labor force population retires at age 62, short of the 
65 years and four months17 needed to receive full 
benefits. Private pension systems limit the govern-
ment’s cost of aging. Yet fiscal challenges may arise 
from the U.S. healthcare system, which is the most 
costly in the world. Healthcare costs are projected 
to rise even further given extended survival and 
population aging, as illustrated in Figure 2. The UK, 

Germany, and Italy will also experience significant 
spending increases from 1995 to 2030. The burden 
will be especially large for the two oldest countries, 
Germany and Italy.

In order to absorb the rising burden of pension 
and healthcare spending, large increases in pro-
ductivity and economic growth are necessary.18 
However, an aging population inhibits innovation 
and economic development. For centuries, popula-
tion growth has been “the mother of necessity,”19 
but with a shrinking supply of labor, aging societies 
may be unable to maximize economic efficiency. 

miLiTary expendiTures

Given the economic and political implications of de-
mographic change, many developed countries will 
face difficulties in maintaining defense and inter-
national security expenditures.20 These challenges 
arise from financially strained government budgets 
caused by the growing retirement population and 
increased political pressures to preserve domestic 
welfare systems. Consequently, population aging 
may undermine countries’ military capabilities. 
In this connection, demography works on two 
fronts. First, increased demand for public pensions 
and healthcare creates a more competitive public 
budgeting process. Aging translates into higher 
government outlays for the elderly and lower tax 
revenue for the government. This process may 
have implications for the defense budget of an 
aging society. Also, with a changing age structure 
and an increasing proportion of elderly citizens, 
preferences may shift away from defense spend-
ing. Second, recruitment for and maintenance of 
the military will become increasingly expensive. 
Throughout Western welfare states, governments 

Figure 2 
Public spending on Pensions and Healthcare

Source: K. Kinsella and D. Phillips, “Global Aging: The Challenge of 
Success,” Population Bulletin, vol 60, no. 1 (2005) Washington, DC: 
Population Reference Bureau.
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are especially reluctant to push defense modern-
ization and increase military outlays in times of 
social spending cuts.21 Moreover, the decreasing 
number of young people will cause difficulties for 
militaries to reach their recruitment targets. An 
increase in financial and economic incentives may 
be necessary to attract talented young people into 
the armed forces.

Throughout the Cold War, the ratio of combined 
military expenditures by European members of the 
North Atlantic Treaty Organization (NATO) was 
constant—60 percent of U.S. outlays. By 2000, this 
ratio had dropped to 40 percent.22 Figure 3 displays 
this downward trend graphically and indicates a 
“peace dividend”23 after the end of the Cold War, 
when military expenditures fell in absence of a 
direct threat. Comparing the country estimates, 
military spending is highest in the United States, 
followed by the UK and France. After more than 
a decade of decline, Figure 3 suggests a turn in 
defense spending patterns in 2001/02 in response 
to the September 11 attacks.

Figure 3 
Military Expenditures as Percentage of GDP

Source: Information from the the Stockholm International Peace Research Institute (SIPRI), Military Expenditure Database.” Online. Available: http://www.
sipri.org/contents/milap/milex/mex_database1.html. Accessed April 25, 2005.

Germany Italy France

Spain UK USA

Pe
rc

en
ta

ge
 o

f G
D

P

6

5

4

3

2

1

0
1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002

miLitary caPaBiLities and security

The military capabilities of a country depend largely 
on the numerical strength of its army and the state 
of its operational equipment. Demographic change 
influences these factors directly and indirectly. 
While demographic change impedes the ability of 
developed countries to fulfill military capability, 
population developments may work as a catalyst 
for security challenges in developing countries.

miLiTary manpoWer Versus CapiTaL

A country’s population is an important factor in 
determining national power. Population size, as 
well as the quality and level of skill of the labor 
force, contribute to a country’s influence in the in-
ternational system. Moreover, demographic factors 
like environmental degradation, mass migration, 
resource depletion, forced refugee flows, ethnic 
conflicts, and urbanization work as drivers of power 
and shapers of political instability.24

Historically, the fate of nations has been linked 
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to demography. Relative population decline was 
associated with a loss in military, economic, and 
cultural dominance. In the 18th century, population 
growth combined with economic fears gave rise to 
the expansionary policies pursued by Great Britain, 
China, India, Japan, and France, and worked as a 
catalyst for domestic revolutions and trans-border 
expansion.25 

In the future, the size of armies will lose impor-
tance because the modern military has shifted away 
from manpower-intense operations. The new face of 
war will be high-tech, “cruise-missile” intervention 
in order to minimize the loss of life.26 This capital-
for-labor substitution accords with demographic 
trends. Due to the declining number of young 
people, armed forces face manpower shortages and 
fierce competition with the civilian labor market 
for the scarce resource of youth. However, aging 
not only makes young people rare; it also depletes 
government budgets, making funding for high-tech 
military equipment uncertain. Smaller military 
forces generate savings from reduced personnel 
costs, which could be used to acquire new military 
technology. As a result of these demographic pres-
sures and budget constraints, military forces likely 
will become progressively smaller in the future.

rising inTernaTionaL risks

Security analysts contend that population pres-
sures and movements do not, on their own, cause 
conflict. Rather, demographic change works as the 
last straw in regions already strained by territorial, 
ideological, or environmental conflict and economic 
hardship.27 However, three demographic factors 
have profound security implications: increasing 
divergence of fertility patterns in developing na-
tions, below-replacement fertility in developed 
nations, and increasing urbanization of the world’s 
population.28

In contrast to the population decline underway 
in the Western world, many developing nations are 
growing and becoming proportionally younger. In 
2020, the largest proportional youth populations 
will be located in Pakistan, Afghanistan, Saudi Ara-
bia, Yemen, and Iraq.29 Regions with high fertility 
and competition for scarce resources are expected 
to be particularly unstable. Population growth will 
make these regions weaker due to their greater 
susceptibility to disease and extremist political and 
religious movements. Failure to integrate the large 
cohorts of young people in the Middle East and Sub-
Saharan Africa may spur the cycle of political in-
stability and conflict. Unemployment and economic 
hardship reduces the opportunity costs for young 

people to engage in conflict because such conditions 
make them feel as if they have less to lose.30 Political 
instability in these regions will undermine efforts to 
generate economic growth and attract foreign direct 
capital needed to create jobs.31

The increasing scale and frequency of humani-
tarian crises in regions like Sub-Saharan Africa will 
generate large refugee flows and may require the 
U.S. and European countries to pay more attention 
to hot spots that traditionally have not been on 
their foreign policy agendas. Fertility rates of 6.1 
children per woman in Sierra Leone and 6.3 in Li-
beria may fuel humanitarian crises and make these 
countries more vulnerable to famines, epidemics, 
and violence.32

remedies to euroPe’s LacK of firePoWer

The current debate on military expenditures focuses 
primarily on the consequences of decreased spend-
ing while largely overlooking the “arithmetic of 
defense policy.”33 An inflationary problem associ-
ated with national defense exists in the sense that 
even if spending levels stay constant in real terms, 
a decrease in force levels and capabilities is inevi-
table. This inflation arises as staffing and equipping 
multi-purpose forces becomes increasingly expen-
sive. Military personnel costs rise slightly above 
inflation. For example, a British sergeant was paid 
£3,800 in 1975. In line with inflation, he would earn 
approximately £19,000 today, but the true current 
wage level is £23,000, some 20 percent higher.34 The 
analysis of inflationary equipment spending is more 
complicated due to the advancement of technology 
and the functional changes associated with each 
new generation of equipment. However, to give an 
example, a Lancaster bomber in 1945 cost £45,000 
(about £1 million at today’s prices). When its linear 
successor, the Tornado bomber, was introduced in 
1980, it cost the same as 20 Lancaster bombers in 
real terms.35

Rising prices hit the military forces in Europe 
especially hard since their programs already suffer 
from aging fleets and retention problems. Moreover, 
the fragmented approach to European security is 
inefficient, with duplication of headquarters, plan-
ning, training, procurement, research, and bases. 
To counteract the “defense arithmetic” and remain 
competitive despite their aging societies, European 
countries need to enhance common procurement 
and greater integration of national defense efforts.36 
Opportunities for pooling of resources include 
sharing headquarters, aircraft capabilities, marine 



lbJ JoUrnal oF pUblic aFFairs

vol. 18 thE sEcUrity implications oF DEmographic changE 91

equipment, and naval training facilities. All of these 
options aim to diversify capital-intense investments 
among EU member states.37 Such a streamlining 
of military policies would circumvent budget 
limitations on the national level and enable a com-
mon European force to pool funds for advanced 
new weapon systems. Should Western European 
governments prove unable to enhance their capi-
tal bases and human resources by coordinating 
national defense efforts, a decline in European 
military capability over the next two decades seems 
unavoidable.38

A number of European countries are attempting 
to transform their militaries into smaller, more mo-
bile task forces. Such modernization is costly, and 
with tight budgets, governments have to allocate re-
sources to better use funds and eliminate outdated 
equipment. With high cost increases for each new 
generation of weapon 
systems, there is an 
inclination by de-
fense establishments 
to keep old stock and 
acquire new weapons 
at a slow rate.39 How-
ever, this tendency 
commits capital that 
governments may 
use more efficiently. 
Germany, France, 
and the UK are in the 
process of setting up a joint task force, which will 
enable their national armies to reduce personnel, 
improve training of recruits, and share equipment 
costs. This arrangement will alleviate the national 
security burden for all countries, particularly 
Germany, which has historically spent too much 
on staffing and too little on equipment. Previous 
German defense budgets allocated more than half 
of available funds to salaries, and only 13 percent 
to new equipment—a level well below the 30 per-
cent that security specialists believe is necessary to 
modernize armed forces.40

The U.S. looks upon European procurement 
efforts with suspicion. Most EU member states 
have consistently cut their defense budgets since 
the end of the Cold War. U.S. officials argue that 
Europe should develop greater military capacities 
rather than new institutions. A common defense 
policy may “decouple” Europe from the U.S. and 
duplicate NATO efforts and responsibilities.41 Still, 
no alternative appears for Europe and a common 
defense policy is consistent with efforts of European 
integration. An integrated European military would 

also assist the U.S. in managing international crises 
and demonstrating leadership in traditional and 
new hot spots. 

coLLective security  
and state Preferences

Collective security arrangements provide deter-
rence for their member states.42 Although all 
members of the alliance are supposed to provide 
deterrence, smaller states aim to “free ride” on the 
security provisions of larger nations. The aim of 
security cooperation is to realize joint gains and 
reduce the costs of non-reciprocated cooperation 
of a few states.43

Domestic politics are a decisive variable for the 
degree of engagement in the security alliance.44 State 

preferences heavily 
influence national 
policy agendas and 
entail a set of funda-
mental national in-
terests independent 
from strategic con-
siderations of other 
states. State prefer-
ences are not static 
and are subject to 
change under soci-
etal pressures. Thus, 

states do not adhere to a given set of conceptions of 
security and welfare. Rather, they pursue combina-
tions of different public goods that represent the 
will of powerful domestic groups.45

As for security policies, state preferences are 
mostly a result of threat perception. Europeans 
and Americans differ sharply in their perception 
of threats and their evaluations of the nature and 
source of security challenges.46 This discrepancy 
becomes evident in the respective assessment of 
hard power and soft power (that is, the use of force 
and diplomacy), as well as differing spending lev-
els on national defense and security. For example, 
despite the fact that Germans have recognized 
the new security threats to which their military 
is adjusting, the public remains unconvinced that 
increases in military spending are necessary. Ger-
many was the least supportive Western nation of 
defense spending, which mirrors in the country’s 
soft power approach and its emphasis on humani-
tarian assistance, peacekeeping operations, crisis 
management and prevention, and peace enforce-
ment operations.47

in order to absorb the rising burden of 
pension and healthcare spending, large 
increases in productivity and economic 
growth are necessary. However, an 
aging population inhibits innovation 
and economic development.
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Figure 4 sheds light on state’s preferences and 
varying perception of threats. Health and education 
comprise the largest share of public expenditures 
in all countries throughout the period of observa-
tion. Seemingly, information on preferences for 
security may be revealed only through an intrastate 
comparison of spending rather than through an 
international comparison. For example, Germany 
exhibits a clear preference for social over defense 
spending, while the spending categories in the UK 
are not as clearly differentiated. 

PoLitics of aging

Demographic change brings about a graying of 
the electorate. By the year 2030, almost half of the 
adult population in the developed world will be at 
or beyond the current retirement age.48 Due to the 
sheer size of the elderly population, older voters 
will have immense political power in the future, 
and political leaders may feel compelled to preserve 
old-age entitlement programs that are fiscally and 
economically unsustainable in the long run. Since 
security and defense policies are detached from 
welfare issues and do not provide direct economic 
benefit to the individual, these issues are likely to 
be ineffective at mobilizing older voters and, thus, 
may fall behind in the political discourse.49

The elderly in aging societies have not yet be-
gun to use strategic voting to push their economic 
demands. Most divisions within the electorate are 
still along party lines. However, a larger portion of 
Europe’s population is of working age than at any 
point in the region’s history. Once the baby boom-
ers all reach retirement age, election radicalization 
along age-sensitive, generational topics will become 
prominent due to scarce resources. Recent elections 
in the Netherlands and Russia provide a taste of the 
future, when parties particularly appealing to senior 
voters scored high.50 In most of Eastern Europe, the 
Communist Party has evolved as the “de facto party 
of pensioners.”51

The French researcher Vincent and his colleagues 
doubt the significance of “senior power” in Eu-
rope.52 He reasons that social divergence caused 
by varying social class, retirement benefit status, 
savings, and health among Europe’s elderly under-
mines political cohesion and prevents the elderly 
from emerging as a politically effective force. These 
socioeconomic differences lead to a fragmentation 
of old-age politics and make it difficult for the el-
derly to agree on and realize common goals. Vincent 
further presumes that the elderly in the electorate 

Figure 4 
Public Expenditures as Percentage of GDP

FRANCE 1998 1999 2000 2001 2002
Military* 2.8 2.7 2.6 2.5 2.5
Health** 9.3 9.3 9.3 9.4 9.7
Education*** 5.9 5.8 5.8 5.7 . . .

GERMANy 1998 1999 2000 2001 2002
Military* 1.5 1.5 1.5 1.5 1.5
Health** 10.6 10.6 10.6 10.8 10.9
Education*** 4.7 4.6 4.5 4.6 . . .

ITALy 1998 1999 2000 2001 2002
Military* 2.0 2.0 2.1 2.0 2.1
Health** 7.7 7.8 8.1 8.3 8.5
Education*** 4.7 4.5 4.6 5.0

SPAIN 1998 1999 2000 2001 2002
Military* 1.3 1.3 1.2 1.2 1.2
Health** 7.5 7.5 7.5 7.5 7.6
Education*** 4.5 4.5 4.4 4.4 . . .

UK 1998 1999 2000 2001 2002
Military* 2.6 2.5 2.5 2.5 2.4
Health** 6.9 7.2 7.3 7.5 7.7
Education*** 4.6 4.7 4.8 . . . . . .

USA 1998 1999 2000 2001 2002
Military* 3.1 3.0 3.1 3.1 3.4
Health** 13.0 13.0 13.1 13.9 14.6
Education*** 5.4 . . . 5.7 . . . . . .

Sources: *SIPRI 2005, **OECD 2004, ***UNESCO 2005
(See Works Cited for full citation)

do not engage in tactical voting and are not driven 
by individual benefit maximization.53 He argues 
that the idea of “senior power” is overstated and 
mistakenly arises when the popularity of the wel-
fare state is confused with the electoral power of 
older people. Thus, society’s collective interest in 
protecting entitlements drives opposition to welfare 
cuts rather than the electoral power of seniors. 

Nonetheless, indisputably senior citizens will 
have considerable political power through their 
sheer size and potential to influence election out-
comes. Thus, government officials need to under-
stand the demands of the older population to ensure 
their reelection. And, this electoral potential draws 
the relevant question of defense spending. With a 
larger proportion of older citizens in the elector-
ate, more difficulty to justify welfare cuts for the 
elderly will arise in conjunction with an increase in 
defense spending to modernize the armed forces. 
Older voters may draw the conclusion that they 
have to forego retirement income to finance military 
intervention in foreign countries, and this decision 
creates a high political risk. Thus, policymakers will 
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play by the rules and comply with the demands of 
their older electorate. However, with a fixed amount 
of government revenue and stringent monetary 
policies as in the European Monetary Union, the 
allocation of increasing budget shares to seniors 
may imply spending decreases in other policy areas 
such as defense.

discussion and outLooK

The economic, fiscal, and political implications of 
demographic change will profoundly affect do-
mestic and foreign policies, and may undermine 
a country’s capacity to accommodate security 
commitments and provide for military capacity. 
However, the influence of demography on foreign 
policy and security strategy is often overlooked. 
Especially in Europe, where governments are strug-
gling to adjust their welfare policies to demographic 
realities, policymakers fall short of addressing the 
demand and supply issues of their militaries arising 
from population aging. 

While it is difficult to isolate direct tradeoffs 
between budget decisions involving welfare over 
warfare, demographic change will undoubtedly 
influence international security. The reluctance of 
governments to increase warfare in times of welfare 
cuts seems indicative for the tradeoff hypothesis. 
European policymakers are wise in not bringing 
future military requirements and financial needs to 
the forefront of the public discussion since they may 
be confronted with the claim that military spending 
takes away from welfare spending. Meanwhile, the 
U.S. attitude is hardening in the belief that spending 
for the increasing elderly population crowds out 
military investment—a detriment to the transat-
lantic alliance.

The relative abundance of research from U.S. 
institutions suggests that the topic is more widely 
recognized in the U.S. than in Europe. More recent 
research suggests that U.S. researchers are actually 
concerned with the impact of increased military 
spending on health, education, and living standards 
rather than decreased defense spending. Given the 
war on terror and military operations in Iraq and 
Afghanistan, concerns about the socioeconomic im-
plications of such massive foreign policy spending 
appear to be justified. In view of the limited research 
specifically targeted at the security implications of 
demographic change, drawing a unanimous conclu-
sion about the transatlantic partnership is impos-
sible. Two possible future scenarios exist. In one, 
Europe’s militaries are reduced to a point where 

they can no longer participate in military actions 
and fulfill their commitment to preserving global 
stability, so the U.S. passes Europe over altogether.54 
Alternatively, Europe could successfully establish 
a common defense policy and reinforce its signifi-
cance in the world and vis-à-vis the United States.

The future of the transatlantic alliance is un-
certain. Despite historical unity and partnership, 
divergent foreign policy objectives and different 
capacities to absorb international responsibilities 
may potentially drive the U.S. and Europe apart.55 
While the U.S. hopes for a more equitable sharing 
of international security responsibilities, Europe 
faces an unprecedented demographic shift and is 
likely to increasingly look inward as its population 
ages. Divergent demographics will drive differ-
ences in capabilities and outlook on either side of 
the Atlantic and will undermine European efforts 
to build up significant military structures. The costs 
of population aging will heavily burden govern-
ment budgets and may crowd out spending for 
other policy dimensions like security.56 At the same 
time, the temptation in Europe to protect internal 
stability and national prosperity with a relative 
indifference to the state of the rest of the world has 
become prominent.57 Collective risk aversion and an 
unwillingness to accept social welfare cuts fuels this 
tendency. However, entirely avoiding international 
responsibilities is risky. A number of countries in 
the Middle East and Asia will experience extraor-
dinary population growth and become home to 
disproportionately high numbers of young people. 
Demographic factors both increase the likelihood of 
regional instability and may require international 
military intervention.

Given the gloomy population and fiscal projec-
tions for Europe, the only remedy to the current 
lack of firepower is to increase cooperation within 
the EU, pool national defense budgets, and build 
credible EU military forces. Mutual efforts will be 
needed to enhance the industrial and technological 
defense base and streamline military requirements 
and human resource allocations.58 Such an enhance-
ment within the European Union may produce a 
more equitable contribution to the shared transat-
lantic burden. This enhancement is also the only 
option to prevent divergent aging patterns from 
driving an irreversible wedge between the U.S. 
and Europe.
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