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The LBJ Journal of Public Affairs
is produced by graduate students 
at the LBJ School of Public Af-
fairs at The University of Texas 
at Austin. The opinions expressed 
herein are those of the authors and 
do not necessarily represent the 
views of the administration or the 
Board of Regents of The University 
of Texas, the administration of the 
LBJ School of Public Affairs, or the 
Editorial Board of the LBJ Journal 
of Public Affairs.

Except as otherwise noted, the LBJ 
Journal is pleased to grant permis-
sion for copies of the Journal in 
whole or part for classroom use, 
provided that (1) a proper notice of 
copyright is affixed to each copy, 
(2) the author and source are identi-
fied, (3) copies are distributed at no 
cost, and (4) the editorial board of 
the LBJ Journal of Public Affairs is 
notified of the use. 



LBJ JOURNAL OF PUBLIC AFFAIRS

LBJ JOURNAL OF PUBLIC AFFAIRS

The Lyndon B. Johnson School of 
Public Affairs was established in 
1970, fulfi lling a long-held dream of 
President Johnson for an academic 
institution aimed specifi cally at pre-
paring talented men and women for 
leadership positions in public service. 
The school offers a master’s degree 
in public affairs and a Ph.D. degree 
in public policy. For more informa-
tion, write to the Offi ce of Student 
and Alumni Programs, LBJ School of 
Public Affairs, Drawer Y, University 
Station, Austin, Texas, 78713-8925, 
or visit the school’s website at http://
www.utexas.edu/lbj.

In previous years, the LBJ Journal 
has included a list of professional 
reports recently completed by LBJ 
students. Professional reports, a 
required element of the LBJ School 
curriculum, are substantial policy 
papers typically produced by LBJ 
students in the second year of the 
program. The LBJ Journal will no 
longer print a list of these reports as 
this list can now be found online at 
http://www.lib.utexas.edu/pal/2000/
index.html.

We would like to express our utmost gratitude and thanks 
to the following individuals and organizations for their generous 

contributions to the LBJ Journal of Public Affairs:

The LBJ School Graduate Public Affairs Council
The RGK Center for Philanthropy and Community Service

The University of Texas Co-Op
Eric Daniel Gorman

Karen Neuwald
Kathryn Stratos
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FROM THE 
EDITORS-IN-CHIEF

Submissions to the LBJ Journal
should be less than 5,000 words and 
on a topic relevant to public affairs. 
Citations and style should conform 
to the LBJ School Student Pub-
lishing Guide (http://www.utexas.
edu/lbj/student_res/pubguide/) 
and/or The Chicago Manual of 
Style (15th ed. 2003).

The LBJ Journal of Public Affairs
is distributed at no cost to members 
of our subscription list. If you wish 
to be placed on this subscription 
list, please contact the editorial 
board. Back issues of the LBJ Jour-
nal may also be obtained at no cost 
by contacting the editorial board.

The LBJ Journal of Public Affairs is proud to present to you, for the 
second year in a row, a second issue of the LBJ Journal of Public Af-
fairs. Last year’s editors decided to move from annual to semi-annual 
publication in order to raise the visibility of the LBJ School of Public 
Affairs and to give LBJ School students more opportunities to publish 
their research and analyses. We are glad that we were able to continue 
this tradition. 

We are also glad that we were able to add what we hope will be-
come a new tradition for the LBJ Journal, our fi rst-ever paper contest. 
In addition to the Practitioner’s Corner, the Faculty Corner, and the 
articles selected for publication, we have added this contest as a new 
feature of the LBJ Journal. Our fi rst contest was co-sponsored by the 
RGK Center for Philanthropy and Community Service. The contest 
was designed to select a paper that presented original research, data, 
policy recommendations, and new management strategies in the areas 
of nonprofi t organizations, philanthropy, community service, and 
volunteerism. We feel the judges picked a selection that meets all of 
these criteria, and we hope you enjoy Ana K. Carrión’s award-win-
ning paper, “Social Volunteerism in Nicaragua.”

We are also proud to report that we were able to continue to publish 
original writing and interviews at www.lbjjournal.com. We started 
out the year by sitting down for a Q&A with legendary journalist Bob 
Woodward, and later achieved our goal of having several pieces of 
student writing published in other local and national publications. 
In this way, the LBJ Journal Online allowed LBJ students to add their 
voices to important policy dialogues. 

None of this would have been possible without the generous sup-
port of our donors (see support/contributions page), the hard work 
of our editorial board, and the quality of submissions we receive 
from LBJ students and others each year. Special thanks are owed to 
Marilyn Duncan, Doug Marshall, and María de la Luz Martínez for 
all their help and guidance.
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PRACTITIONER’S CORNER
MARGARET SPELLINGS

On January 20, 2005, the United 
States Senate confi rmed Margaret 
Spellings as the 8th U.S. Secretary 
of Education. 

During President Bush’s fi rst 
term, Spellings served as Assistant 
to the President for Domestic Policy, 
from which she helped craft education 
policies, including the No Child Left 
Behind Act. She was also responsible 
for the development and implementa-
tion of White House policy on health, 
labor, transportation, justice, hous-
ing, and other elements of President 
Bush’s domestic agenda. 

Prior to her White House ap-
pointment, Spellings worked for six 
years as Governor Bush’s Senior 
Advisor with responsibility for 
developing and implementing the 
Governor’s education policy. Her 
work included the Texas Reading 
Initiative, the Student Success Ini-
tiative to eliminate social promotion, 
and the nation’s strongest school as-
sessment and accountability system. 
She also made recommendations to 
the Governor for key gubernatorial 
appointments. Previously, Spell-
ings served as associate executive 
director of the Texas Association of 
School Boards.

Born in Michigan in 1957, Spell-
ings moved with her family at a 
young age to Houston, Texas, where 
she attended public schools. She grad-
uated from the University of Houston 
in 1979 with a bachelor’s degree in 
political science and journalism. 

As the mother of two school-age 
daughters, Spellings has a special 
understanding of the issues facing 
parents and students today. Her 
daughter Mary, age 17, attends a pa-
rochial high school, and her daughter 
Grace, age 12, attends a public middle 
school. Spellings is the fi rst mother 
of school children to serve as U.S. 
Secretary of Education. 

RAISING 
ACHIEVEMENT:
A NEW PATH FOR NO CHILD LEFT BEHIND

WE HAVE LEARNED A LOT in the three years since the 
No Child Left Behind Act (NCLB) was signed—the “early 
childhood” of this law, if you will. As any mother can tell 

you, a surprising amount of progress is made in the fi rst three years 
of life. When you think about it, it is truly amazing how much a child 
actually learns in the fi rst three years of life: learning how to sit up, 
crawl, walk, and also to learn an entire language. I often think we do 
more in those fi rst three years than in the entire rest of our lives. 

The law has successfully come through what parents fondly call 
the “terrible twos”—that time when they and their youngsters learn a 
lot about themselves and each other, even if they don’t want to. Now, 
NCLB is entering preschool, where we as the adopted parents—poli-
cymakers in education—continue to lay a foundation for continuous 
improvement and success down the road. Needless to say, as a mother 
of a tween and a teen, I know that it will be interesting and challeng-
ing when our law hits adolescence, but I also know that if we continue 
to do things right, we will adjust to those years as well.

The course of NCLB has been steady, and I intend to build on it. As 
former Secretary of Education Rod Paige said, No Child Left Behind 
was based on “principles, not programs.” The law was a national 
endorsement of the president’s conviction that “every child matters” 
and “every child can learn.” It was passed by overwhelming biparti-
san majorities in Congress who were tired of seeing students passed 
along from grade to grade without mastering the material.

So, like going back through a baby book, let me begin by reviewing 
those simple but revolutionary principles. There are four of them.

First, the law established meaningful accountability. NCLB set up 
clear expectations. Under the law, states and school districts devel-
oped accountability plans to ensure that their schools were reaching 
and teaching every single child. Within 18 months, all 50 states had 
done so. Each and every state plan is different, refl ecting the unique-
ness of each of the states. Instead of having only a handful of states 
in compliance with the previous law, as was the case when President 
Bush took offi ce, now, all 50 states have plans and are working to 
meet the goals set out in them. 

Most states did not just follow the letter of the law in their plans—
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they embraced its spirit. Virginia, South Carolina, 
and Wyoming set robust and rigorous Adequate 
Yearly Progress targets. Massachusetts, Maryland, 
and Pennsylvania did a great job aligning their as-
sessment systems with the new law—a sometimes 
tricky business.

The states helped create an environment of high 
expectations. The goal of the law is to get all chil-
dren reading and doing math at grade level by the 
year 2013-14. As Mississippi State Superintendent 
Henry Johnson said, “If you have high standards, 
kids will learn what you teach them. The goal is for 
100 percent of students to be profi cient.”

He’s right. We know that students respond when 
you give them a chance. A new report by the Center 
on Education Policy confi rms this. It found that 
at-risk students are being helped much earlier and 
in a more systematic way, and that students with 
disabilities are receiving more time and attention in 
the classroom than before. That is exactly the kind 
of progress we like to see given that the federal 
role in education is targeted to those students who 
historically have been left behind.

The second principle: respect for local control. 
That’s nothing new—it comes from the United 
States Constitution. No Child Left Behind was 
designed not to dictate processes, but to promote 
innovation and improve results for kids. States 
and school districts develop the tests and set the 
achievement targets for students to meet. In other 
words, the law has set the goal: profi ciency for all 
students by 2013-14. You write the plan for your 
state and look forward to seeing the results: student 
achievement. You all are working hard toward that 
goal, working with each and every student to get 
him or her there. But educators know, thanks to 
NCLB, what the goal is—profi ciency for all. 

The third principle is parental involvement. No 
Child Left Behind has truly empowered parents 
with better information and more options. That 
includes online school report cards, free tutoring 
under the supplemental services provision of the 
law, and the choice for parents to move their child 
to a school more suited to his or her needs if the 
current school is not meeting those needs.

Today, a number of states have worked hard 
to promote supplemental services for students. 
For example, Tennessee and Louisiana have built 
strong evaluation systems, including measuring 
for parental satisfaction. And Florida has a thor-
ough and easy-to-use online application process to 
accredit tutoring providers. The implementation 
of this provision of the law is founded on the core 
principle behind the No Child Left Behind Act as a 

whole, which is whether all children are learning. 
We want to encourage innovation without stifl ing 
it with red tape.

Finally, the fourth principle is doing what works. 
Every state does some things well. But we cannot 
be satisfied with that alone. We are all working 
too hard not to work smart. The Department of 
Education is in a good position—and has a respon-
sibility—to evaluate and help replicate successful 
policies. We want to help states share information 
and best practices with one another. And what we 
know that works today will be informed by what we 
learn from science and be applied in the classroom 
tomorrow. We need to continue to use this new 
knowledge to strengthen our education practices 
and policies. 

A prime example of that principle in action has 
been the Reading First and Early Reading First 
programs. Why the focus on reading and reading 
early? Because if students can’t read, they can’t do 
much else. Research tells us that if children aren’t 
reading by the third grade, it is going to be hard for 
them to catch up—and we know what kind of read-
ing instruction works best. We have a responsibility 
to foster, share, and fund that knowledge. Reading 
First and Early Reading First grants are now helping 
to train nearly 100,000 teachers in and teach more 
than 1.5 million students with effective, scientifi cally 
based instructional methods. Many states, includ-
ing Florida, Michigan, Alabama, West Virginia, and 
Washington, deserve credit for seamlessly integrat-
ing Reading First into their curricula.

Another example concerns teachers—a major 
focus of NCLB that is tied to doing what works. 
Again, we know from research that a good teacher 
is one of the most important factors in whether 
children learn well.

That’s why the Department has been working 
with states to give them tools to help improve 
the quality of their teaching so that, ultimately, 
students benefi t. Our Teacher-to-Teacher round-
tables, Research-to-Practice Summits, and summer 
workshops are helping educators from around the 
country learn from one another. For example, last 
spring teachers in Maine participated in a round-
table discussion with the Department. Their input 
shaped the teacher outreach efforts and support for 
teachers across America. 

Here again we have much to learn from states. 
Programs like South Carolina’s Teacher Cadet pro-
gram, Nebraska’s STARS assessment system, and 
the Mississippi Teacher Center are helping school 
districts hire, train, and retain the highly qualifi ed 
teachers our kids so urgently need. Hawaii has been 
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those three parts of the equation and, when you add 
them together, what it all means for the states.

First, follow the principles of the law. There are 
certain “bright lines” in this statute. One is assessing 
all students every year from grades three through 
eight—not every other year or every other class, but 
every year. Another is reporting results by student 
subgroup so that we can identify those students most 
at risk of being left behind—children with disabilities, 
the economically disadvantaged, minority students, 
and English learners. And another is working to 
improve the quality of teachers in the profession and 
removing barriers to entry for those who are qualifi ed. 
And the last is making a good faith effort to reach out 
to parents, with easy-to-access information about their 
schools and frequent notices of their school transfer 
choices and tutoring options.

Second, ensure that students are learning. Is your 
state’s overall achievement going up—are the trend 
lines going in the right direction? Are schools in 
your community closing the achievement gap? Are 
they raising graduation rates and lowering drop-
out levels? How well is your state using student 
achievement information? Are students reading on 
grade level by the end of the third grade? Do your 
schools have strong plans in place to meet their 
2013-14 profi ciency targets? Is your state improving 
students’ preparation for college?

Third, have sound state education policies. Some 
examples include:

• Choosing policies that go above and beyond 
current law, such as assessing students an-
nually in at least three high school grades, 
as Texas, California, and Colorado do. 

• Providing comprehensive Web-based tools 
to align curricula, instruction and funding, 
making life easier for educators and ad-
ministrators—as Ohio, Pennsylvania, and 
Kansas are doing.

• Using the Department of Education’s 
Teacher-to-Teacher e-Learning courses for 
credit toward recertifi cation and training 
requirements. Thirty-two states are taking 
part. The program is free—which I know 
states will appreciate.

• Partnering with universities or the busi-
ness community to develop creative 
ways to close the achievement gap, such 
as programs that strive to give students 
challenging coursework to better prepare 

proactive in addressing the anticipated principal 
shortage through innovative alternative certifi cation 
programs for assistant principals and teachers.

Their actions have rewarded the president’s con-
fi dence that if we set high standards our teachers 
and students will meet them; if we insist on results, 
we will see them. And the states are meeting this 
prime directive.

Today, three years later, nearly every state reports 
academic improvement. Elementary school stu-
dents in urban school districts have made “clearly 
impressive gains,” according to Mike Casserly of 
the Council of the Great City Schools. Students who 
were once left behind are now leading the way. In 
every corner of the country—from Massachusetts 
to Georgia to Illinois to New Mexico—students are 
learning and the achievement gap is closing. To 
quote my friend Senator Ted Kennedy, “Research-
based instruction, assessments and targeted inter-
ventions are working.”

We have learned a lot over the last three years as 
our infant law has matured. Like new parents, we 
all learn things as we go along and as we get better 
at parenting. The past three years have helped us be 
smarter about how this law is working in schools. I 
have been involved in our public schools for more 
than two decades in many different ways—at the 
local, state, and now federal levels. I have been 
meeting with educators, parents, and policymakers 
from around the country to get their input. I am 
also an education consumer: I have two children 
in school and view policy from the vantage point 
of a parent as well.

The Department of Education has announced 
a new program—Raising Achievement: A New 
Path for No Child Left Behind. It will show us the 
way forward given what we’ve learned in the last 
three years. It will focus on results—raising student 
achievement and closing the achievement gap. And 
it is built on the fundamental principles of the No 
Child Left Behind Act that I have just described.

States that show results and follow the principles 
of No Child Left Behind will be eligible for new 
tools to help them meet the law’s goal of getting 
every child to grade level by 2013-14. It’s a shared 
responsibility.

Think of this new policy as a new equation: the 
principles of the law such as annual testing and 
reporting of subgroup data, plus student achieve-
ment and a narrowing of the achievement gap, plus 
overall sound state education policies, equals a new, 
commonsense approach to implementation of No 
Child Left Behind. 

Let me explain in detail what I mean about each of 
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kids. We’re developing a comprehensive tool kit 
based on the best research from the Institute of 
Education Sciences and the National Institutes of 
Child Health and Human Development to help 
states identify and assess students with disabilities. 
This is a new and exciting approach that makes 
academic achievement the top priority.

Critically, we are targeting our technical as-
sistance resources to ensure that states develop 
and implement reliable and valid assessments, as 
Kansas has done, in order to guide effective instruc-
tion and hold everyone accountable for results. No 
doubt we all have a lot to learn from states like 
Massachusetts to better serve all children with the 
most rigorous assessments and the most effective 
instruction. But I stand committed to making sure 
that states are provided with the best information 
and technical assistance possible so that no child is 
left behind. 

This is a new day. A day when student achieve-
ment is front and center in all our efforts. A day 
when classroom teachers and special educators 
are provided the critical information they need to 
work together in making sure all students achieve. 
And a day, for the fi rst time in education, in which 
the Offi ce of Elementary and Secondary Education 
and the Offi ce of Special Education and Rehabili-
tative Services are collaborating and linking their 
programs together so that all teachers—classroom 
teachers and special educators—establish a part-
nership and a common language about how best 
to assess the education needs of their students and 
work hand-in-hand to address these needs. 

As we continue to watch this law grow and 
mature, we will address other concerns—again, as 
long as the children are learning. Ultimately, that is 
the mission of this law. We are in the process of con-
vening a working group to fi nd appropriate ways 
that growth models—ways to capture individual 
student progress from year to year—might be used 
to measure academic achievement. As we have done 
with this special education policy, we will convene 
expert researchers and leading practitioners on this 
topic. We are open to suggestions on how we can 
better understand how a state can use a growth 
model to meet the guiding principles of NCLB.

Many states have their own particular issues. In 
short, we are willing to consider requests, as long as 
the results for students are there and the principles 
of the law are followed—what I often refer to as 
the “bright lines” of the statute. In our opinion, 
using a workable, fl exible approach by looking at 
academic achievement fi rst is the way it should be. 
That, after all, is the purpose of the No Child Left 

them for life after K-12, whether in the 
workforce or college.

• Harnessing the power of technology. Ver-
mont is creating an electronic database of 
student and school statistics.

• It can even mean partnering with other 
countries! For example, Utah has partnered 
with Mexico to help ensure that migrant 
students receive consistent educational 
experiences in both countries.

In other words, it is the results that truly matter, 
not the bureaucratic way that you get there. That’s 
just common sense, sometimes lost in the halls of 
the government.

This is a comprehensive approach to the imple-
mentation of this law. States seeking additional 
fl exibility will get credit for the work they have 
done to reform their education system as a whole. 
The fi rst example of this new fl exibility—this work-
able, sensible approach—concerns students with 
cognitive disabilities.

Scientifi c research over the past three years has 
shown that some students with persistent academic 
disabilities can make substantial progress toward 
grade-level achievement, given the right instruction 
and more time. It is estimated that about 2 percent 
of all students may fi t this description.

Under this policy, students with academic 
disabilities will be allowed to take tests that are 
specifi cally geared toward their abilities, as long 
as the state is working to best serve those students 
by providing rigorous research-based training for 
teachers, improving assessments, and organiz-
ing collaboration between special education and 
classroom teachers. If states stand up for the kids 
and provide better instruction and assessment, we 
will stand by them. This policy builds on current 
regulations, which allow states to give students 
with the most signifi cant cognitive disabilities—up 
to 1 percent of them—alternate tests based on alter-
nate achievement standards. This new approach 
recognizes that children should not all be treated 
alike. By relying on the most current and accurate 
information on how children learn and how to 
best serve their academic needs, this new policy 
focuses on children. They continue to be included 
in the accountability system because we know that, 
otherwise, they risk being ignored, as was often the 
case before NCLB.

To institute this change, the Department will 
direct $14 million in immediate support for these 
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Behind Act, with a focus on closing the achievement 
gap in particular. As my good friend John Boehner 
said when this law was signed, “We as a society and 
we as a country cannot continue to exist unless we 
close that gap.” Chairman Boehner helped lead the 
way and is a true education reformer committed to 
staying the course.

States that understand this new way of doing 
things will be gratifi ed. It makes sense, plain and 
simple. Others looking for loopholes to simply 
take the federal funds, ignore the intent of the 
law, and have minimal results to show for their 
millions of federal dollars, will think otherwise 
and be disappointed.

Above all, on this new path, we’re going to let 
research and results drive our decisions. We want 
to help all states provide for the best instruction 
possible. So we’re counting on advocacy groups 
like the members of the Learning First Alliance, 
who deserve a great deal of credit for spotlighting 
the examples of high-poverty districts that have 
succeeded in raising student achievement. There’s 
an entire world of knowledge to tap into—from 
the reading strategies of the American Federation 
of Teachers to researched-based early childhood 
development programs.

The equation of the law’s principles, plus stu-
dent achievement, plus sound educational policies, 
equals a new, common sense approach and is de-
signed to help people where they live. I’ve been at 
the state level, working with a governor to reform 
public education in the state of Texas. We did plenty 
of heavy lifting at a time when the pressure to stick 
with the status quo was intense.

Times have changed. A spirit of reform and re-
newal now governs public education in America. 
It’s a spirit that, like America, looks forward, not 
back. “Education should not be static or stagnant,” 
Maryland State Superintendent Nancy Grasmick 
has said. “It should be dynamic.” And this plan is.

All the states have one thing in common: they 
care about their children and their futures. They 
recognize that student achievement comes first. 
And they are invaluable partners to our effort. Kati 
Haycock of the Education Trust speaks for many 
of us in the education fi eld when she says, “These 
results are too promising to abandon this approach 
now.” I agree. Let’s go down this new path together. 
I believe it points the way to a more hopeful future 
for our children and our nation that truly leaves no 
child behind.

lllLBJlll
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BY KENNETH ASHWORTH

Kenneth H. Ashworth, who earned 
a master’s degree in public admin-
istration from Syracuse Univer-
sity and a Ph.D. in history and 
philosophy of education from the 
University of Texas at Austin, has 
been involved in higher education 
issues in Texas and the U.S. for 
many years. Ashworth is a former 
Commissioner of the Texas Higher 
Education Coordinating Board and 
served as the Vice Chancellor for 
Academic Affairs of the University 
of Texas system. He has published a 
number of articles and three books 
on higher education issues and 
has received numerous awards for 
excellence in education for his con-
tributions to the fi eld of education.

A BUREAUCRAT’S 
TESTAMENT

SEVERAL YEARS AGO I spoke to a group of retired businessmen 
and their wives, and at the break one of the men came up to me 
and said, “You are the fi rst person I ever heard call himself a 

bureaucrat and be proud of it.”
I had not realized that, but he was right. I was and I continue to 

be proud of the 40 years I spent in the public service in jobs ranging 
from Washington, D.C., to San Francisco, and back to Texas. I had 
opportunities to work at the federal, state, and local levels of govern-
ment and in university administration. And now, through teaching 
at the LBJ School of Public Affairs in Austin and the Bush School of 
Government and Public Service in College Station, I am able to infl u-
ence the thinking and attitudes of over 50 young, aspiring bureaucrats 
every year about how civil servants should approach their work in 
government and government-related organizations. 

Our democratic system of self-governance is at the heart of my 
very being. I make no apologies for that. Our country has given us 
all so much, most of which we do not even realize because we have 
never been forced to live under oppression, or in dire want, or where 
injustice is the norm in everyday life. 

As a single parent, my mother raised four children through the 
Great Depression, when there was little help for people in her situa-
tion until the WPA brought food and quilts to our home late one night 
and the city gave us food stamps. Later we lived in public housing, 
attended public schools, and went to college on the GI Bill. As a result 
of that public investment in a marginal family truly living through 
troubled times, we all went on to be successful and, incidentally, 
through military service and taxes on higher incomes, we have paid 
back the government many times its investment in us. 

Someone has said we cannot express our gratitude to institutions. 
But certainly we can repay our civic rent through service. So in ad-
dition to having had an exciting public service career, I have had an 
opportunity to pay back some of my civic rent. 

In the process of working in government I have always felt a need 
to pay close attention to how government must be nurtured, im-
proved, and protected. That task I also assumed in my own small way 
while I worked in government agencies at several levels. What garners 
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government captive. I could unload in full what I 
had long wanted to say to such critics.

First, I told him, unlike business, nothing govern-
ment does ever gets left alone or is decided with 
complete fi nality. Every policy is only a temporary 
agreement and will be reexamined and changed as 
political views change. Even something as long es-
tablished as the Social Security System is not secure 
from being undone or modifi ed. And as a specifi c 
example, right now over 150 government programs 
are proposed to be cut or eliminated in Washington. 
It is characteristic of government to keep pulling 
up the carrot to see if it’s growing. This results in 
a lot of wheel-spinning that results in criticisms of 
government.

Second, everything we do in government is done 
in a fi shbowl, not in a private board room. To get 
agreement we have to build enough consensus to 
move forward, we have to moderate extreme views 
to a middle ground, and that takes time with the 
holdouts, and compromise is essential to make 
progress. Webster defi nes compromise as mutual
accommodation not as one side ignominiously giv-
ing in. Without compromise we remain gridlocked, 
which is the epitome of ineffi ciency when public 
action is required.

As we say in the trade, “There are three things 
you should never watch being made: cottage cheese, 
sausage, and legislation.” Deal making, swapping 
favors, and fi nding mutual accommodations may 
not be pleasant to watch or read about, but since 
the fi rst negotiations among men sitting on a log 
together in the Stone Age, that is how political 
progress has come about. And in this country we 
do almost all of it in public, even if some of it is 
considered highly indecent.

Third, I told my friend, government seems to be 
wishy-washy and fl ip-fl ops so often because majori-
ties change. They re-form themselves, and marginal 
voters move from one party or one candidate to 
another. And majorities have the ability and the 
right to change much of what government is doing 
or not doing. Businesses rarely have this problem 
with stockholders or partners.

And fourth, effective government is built from 
the grass roots up. Corporations decide what to do 
and give orders from the top down. Government 
decisions are decentralized in the President, the 
Congress, the Executive departments, the Supreme 
Court, and independent agencies like the Federal 
Reserve Board, not to mention the multitude of 
heads of administrative agencies. And in a repre-
sentative democracy, they are all affected by what 
we, the voters, think. And the same applies at state 

my continuing loyalty to my country is not that it 
is perfect, but that it can and does improve through 
a system of government truly representative of the 
people and their needs as an organized society. Let 
me share a few of the improvements and continuing 
betterment that are most noteworthy to me.

Over 100 years ago our U.S. senators from every 
state were selected for us by the state legislatures, 
not by direct vote of the people. Nominations for 
public offi ces were decided in closed conventions, 
not in direct voter primaries among the people. 
The state legislatures and representatives at nomi-
nating conventions in those days were owned and 
controlled by business, industry, trusts, and the 
railroads.

Rates for shipping farm products from farms 
and ranches were controlled and set by the railroad 
barons. The unbounded greed of those controlling 
government, capital, resources, and labor became 
so outrageous that they fi nally triggered a coun-
termovement. The founding of the Granger move-
ment and Farmers’ Alliances and the Populists 
were early attempts by the people to take back 
their government. And the Progressives and the 
voters did get back control of their government. 
Our government became democratic again and we 
got direct primaries to elect our senators. And we 
got the referendum, recall, and initiative to enable 
people to participate more directly in government. 
And women eventually got the vote. And the people 
got protection against contaminated food, spoiled 
meat, poisonous uncontrolled drugs, and bogus 
vaccinations. Trusts and monopolies set up to rob 
and exploit the people came under government 
scrutiny. Private lands that were being destroyed 
by the robber barons began to be protected.

In sum, the people began to use government as 
their instrument to improve their lives instead of 
letting the rich and powerful robber barons use the 
government as an instrument for their exclusive 
welfare and further enrichment. Democracy had 
been at least partially recaptured by the people.

Recently a friend and I rode back to Austin from 
College Station. He is the retired Executive Vice 
President of Motorola and President of Nippon 
Motorola. A typical Aggie, he told me what was on 
his mind. He said, “Ken, I just can’t fi gure out how 
you could have spent 40 years working in govern-
ment. Government is so ineffi cient. How could you 
stand it?”

Well, he was cutting close to the bone. He had 
raised an issue every public servant will hear many 
times over a career. I had heard it all too often, and 
now on our drive for two hours I had this critic of 
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and local levels. In business, decisions are central-
ized and narrowly focused.

The multifarious purposes of government can’t 
be summed up in a single slogan as many corpora-
tions do. McDonald’s says, “Beauty is a Hamburger 
Bun.” Caterpillar Tractor says, “Forty-eight hour 
parts service anywhere in the world.” ADM is “su-
permarket to the world.” Dow says, “Better living 
through chemistry.” 

At last my friend did speak up. He disagreed that 
government can’t be summed up in a slogan. He 
said, “How about, ‘Don’t Mess with Texas’?”

So, yes, government is slow, and all I had given 
him was four reasons why government appears 
to be ineffi cient. But I went on with my argument. 
Government is not inefficient at what it is most 
important for government to do. 

Only government can keep us all from fi ghting in 
the streets over what we strongly disagree on. And 
I don’t mean they keep us from fi ghting by force of 
arms and police barricades. I mean by having us 
all feel there is a better way to handle our disagree-
ments than fighting over them. Regardless how 
rugged, independent, or powerful the individual in 
America may be, he cannot serve this function.

Effective representative government provides 
stability by avoiding constant violence among dif-
fering groups. An effective system of governance of-
fers the losers in any political contest an alternative 
to fi ghting in the streets. Why? Because the losers 
say to themselves, well, we lost this go around, but 
we have a decent chance of changing this horrible 
outcome in the next election. Do you know anybody
who has been on the winning side in every election? 
Now there would be a real fl ip-fl opper. We are all on 
the losing side from time to time. Yet we realize it is 
more effi cient in the long run to try to make change 
peaceably than through violence.

It is only when the system becomes so ossifi ed 
and unmalleable that the losers may come to see 
no chance of obtaining peaceful change on the 
things they feel very strongly about. Then they 
begin to think about going into the streets. As we 
did with the Civil War. As we did with women 
suffrage. As we did to gain the rights of labor to 
bargain for wages. As we did with civil rights. 
As we did with the Vietnam War. But with the 
exception of the Civil War, even when the people 
go into the streets, they were heard by govern-
ment and accommodations were made to prevent 
further protest or violence.

The test of a functioning democracy, Carl Becker, 
the historian, said, is how we manage to keep on 
counting heads rather than breaking heads.

That is the system of governance that I have been 
proud to serve during my career.

But we can never be entirely content with our 
government. When our county got started, women 
could not vote, men without substantial property 
could not vote, African Americans could not vote, 
Native Americans could not vote. In fact, there was 
a circumstance where a man who marginally held 
the assets to vote had his mule die, and as a conse-
quence lost his right to vote. When he went to court 
to protest this disenfranchisement, the judge who 
heard his case opined whether the vote resided in 
the citizen or his mule. 

In our nation’s beginning our government could 
not prohibit women and children from being forced 
to work 60 to 70 hours a week, seven days a week, 
or workers from being mauled or killed on the job 
without compensation, or the lynching of thousands 
of African Americans.

Today we are doing better. Carl Schurz’s quote 
is rarely quoted in its entirety. It says not just, “My 
country, right or wrong.” He adds, “When right to 
be kept right, when wrong to be set right.” We’ve 
been on that higher road to achieving justice and 
true representative governance for over 100 years, 
trying to correct the defi ciencies of our early begin-
nings. We are once again pursuing the purposes and 
goals set out in our Declaration of Independence 
and the Preamble to our Constitution–to form a 
more perfect union. And that can be done only 
through our government.

Our Founding Fathers in Philadelphia gave us 
the best constitution they could fashion out of that 
“ineffi cient” political process of swapping, deal-
ing, bargaining, and compromising during that 
summer of 1787. They acknowledged their product 
was faulty and not perfect. The states were sort of 
equally unhappy with large parts of it, but it was 
the best the state leaders felt they could realistically 
hope for. The Founding Fathers gave us a govern-
ing instrument that would permit us to continue 
to improve our union. They gave us a structure
for governance and later added a Bill of Rights to 
protect us against misuses of that governmental 
structure against the individual.

Many of those early hopes for achieving improved 
perfection embedded in our Calvinistic heritage had 
been eroded or lost until Abraham Lincoln set them 
before the nation again. At Gettysburg he spoke 
resoundingly about our unfinished work. Our re-
maining task was not just to end the war, not merely 
to honor the dead, not just to free the slaves, nor to 
punish the rebels. What, then, was our unfi nished task 
to which we must rededicate ourselves?
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Gettysburg he wove a spell that has not, yet, been 
broken–he called up a new nation out of the blood 
and trauma.” 

We might have a faulty Constitution, Lincoln 
said, but it is one that permits us to strive toward 
a more perfect state. And that continuing better-
ment of our nation is what has made America the 
country it is. 

Again, that is the government in which I have been 
privileged to be a servant of the people, a civil servant, 
and I just have to say it, a proud bureaucrat.

Never have I demeaned the role of business, 
industry, technology, or entrepreneurialism in this 
country. For it is their effi ciency, and the effi ciency 
of our educated workforce, that have provided the 
economic surplus, the taxes, that make it possible 
for our government to meet its many expectations. 
Even if it seems at times we inside government are 
slow and ineffi cient in our efforts to be effective and 
true to our nation’s most fundamental democratic 
purposes.

lllLBJlll

This is where Lincoln rose to provide a godlike 
perspective of America in those terrible times. He 
said our unfi nished work was, “That this nation, 
under God, shall have a new birth of freedom–and 
that government of the people, by the people, for 
the people, shall not perish from the earth.”

Lincoln rose above the public consciousness of 
the moment and restored to our nation the idea 
of the Declaration of Independence, that our gov-
ernment, while not ideal yet, could strive toward 
greater perfection as a true democracy. He took 
that occasion to challenge his followers to pursue 
the higher aspirations of our nation. And while 
we have come a long way since Lincoln and our 
re-declaration of freedom and justice, we are still 
working at it.

Lincoln did not on that tragic day, as Garry Wills 
puts it, indulge in triumphalism or vilifi cation of 
the foe or righteousness. “He came to change the 
world, to effect an intellectual revolution. No other 
words could have done it. The miracle is that these 
words did. In his brief time before the crowd at 
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NICARAGUA IS EXPLORING ways to develop and integrate 
volunteerism into an overall framework to encourage civic 
and social participation. Towards this end, an initiative has 

been put in place to establish the foundation for developing what 
amounts to a national volunteer program through the promotion of 
“social volunteerism.” Over the last couple of years, the promotion 
of volunteerism has gained increased momentum throughout Latin 
America, particularly in the context of a development paradigm 
that is contingent on a more dynamic and participatory civil society. 
In Nicaragua, as in other developing countries, the developmental 
emphasis inherent in “social” volunteerism (as opposed to simply 
volunteerism) implies a conscious effort to harness the potential of 
volunteerism towards national development.

While informal volunteerism pervades Nicaraguan culture and social 
norms, formal volunteer opportunities have generally been less common 
and unevenly spread over the national territory. Recently however, the 
Initiative Group, composed of ten volunteer organizations and that in-
clude the UN Volunteers1 program and the Youth Secretariat (SEJUVE 
in Spanish), spearheaded a proposal for national legislation on volun-
teerism. In May of 2004, the Law of Social Volunteerism was submitted 
to the Nicaraguan National Assembly. The law seeks to establish a 
National Commission on Volunteerism as well as provide mechanisms 
for the promotion of volunteerism through a national clearinghouse of 
volunteer opportunities. It also offers incentives and protections to vol-
unteers, as well as to non-profi t organizations in the private and public 
sector. Notably, the law is part of broader set of legislation to promote 
youth engagement and participation in the social, economic, and hu-
man development of the country. Thus, as is the case with many similar 
recent measures, the Law of Social Volunteerism seems to be directed 
particularly towards youth. 
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couple of years, socio-demographic indicators have 
improved overall, but still remain high in relative 
terms (see Table 1). The country’s health profi le, like 
most developing countries today, exhibits a mix of 
traditional maladies, with increasing incidence of 
chronic diseases more characteristic of developed 
countries, such as diabetes and hypertension. 

Adolescent pregnancy is a major concern; about 
28 percent of all childbirths are to teenage mothers. 
In terms of education, the literacy rate in 2002 was 
76.7 percent, which is a substantial improvement 
over the past years, and is near the average for 
developing countries.3 More alarmingly, however, 
a recent report revealed that about 35 percent of 
the population between 3 and 18 years of age is 
outside the school system.4 In the 1990s, the state 
has pursued decentralization policies in both health 
and education which have signifi cantly increased 
the burden of Nicaraguan families. 

Nicaragua is the second poorest country in the 
Western Hemisphere. This is not surprising, given 
that the country spent the entire decade of the 1980s 
mired in the “Contra War,” largely underwritten by 
Cold War interests. The war sought to put an end to 
the Marxist-style Sandinista regime that had come 
to power in 1979. Peace and democracy came in 
1990, but the economy was left in shambles and the 
country was deeply in debt. The transition from so-
cialism and a mixed economy to a liberal democracy 
and economic liberalization has been punctuated 
with political and economic challenges that are 
often exacerbated by the country’s vulnerability to 
natural disasters such as Hurricane Mitch. In ad-
dition, a series of bank failures, fall in commodity 
prices, and rampant corruption at the highest levels 
of government have precipitated a governance crisis 
that remains largely unresolved. 

Today, economic development is characterized 
by agro-exports and the promotion of foreign di-

In light of this law, my objective is to evaluate the 
state of volunteerism in Nicaragua and to discuss 
the implications of volunteerism as a strategy for 
both youth engagement and economic develop-
ment. I begin with a sketch of the Nicaraguan real-
ity, one that is marked by high levels of poverty and 
an increasing dependence on the international de-
velopment community (IGOs, NGOs, and bilateral 
aid). Recent statistics show that 45.8 percent of the 
Nicaraguans live in poverty and 15.1 percent live 
in extreme poverty. Moreover, as is characteristic of 
developing countries today, a disproportionate per-
centage of the population is decidedly young. It is 
no surprise then that the international development 
community has shown great interest in volunteer-
ism, particularly the UN Development Program 
(UNDP) and the Inter-American Development Bank 
(IADB). At the same time, however, the context of 
poverty poses some challenges insofar as resource 
constraints may limit the availability of opportuni-
ties as well as the ability of various sectors of civil 
society to engage in volunteer work. 

I follow with a historical perspective of volun-
teerism in Nicaragua, with a particular emphasis on 
solidarity, and how solidarity continues to inform 
current attitudes around volunteerism. I note that 
as the notion of volunteerism has changed over the 
last three decades, this notion also become imbued 
with perceptions of broad-based development, as 
opposed to “charity.” This praxis seems to also 
refl ect the current development paradigm of pro-
moting civil society participation. Given that the 
law specifi cally distinguishes between formal and 
informal volunteerism, I also examine the division 
between these two forms, as well as factors affecting 
these two kinds of volunteer practices. 

Finally, I look at and evaluate the main propositions 
in the Law of Social Volunteerism. In particular, I focus 
on the role of the UNV in promoting and developing 
volunteer opportunities, as well as give some perspec-
tive on the state’s emphasis on youth engagement. I 
conclude with a few observations on the scope and 
breadth of this initiative and some thoughts on the 
impact of the law on Nicaraguan society. 

NICARAGUA AT A GLANCE 

Nicaragua is the largest country in Central America, 
extending across a territory of 129,494 km2 with a 
total population of 5,482,340 (2003 est.).2 From this 
total, approximately 42 percent of the population 
is under 14 years of age, and another 42 percent 
makes up the 19 to 39 age cohort. Over the last 

Table 1
Sociodemographic Indicators in Nicaragua

Years 1990-95 2000-2005

Fertility Rate 4.82 3.82
Mortality Rate 6.34 5.16
Life Expectancy 66.05 69.48

Source: Inec, Indicadores Demográfi cos 
Por Quinquenio.Período. 1990 – 2005.

Population Population Growth (%) Urban (%) Rural (%)

5,482,340 2.4 58.2 41.8

Source: MINSA, PAHO, WB, INEC.
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rect investment opportunities, particularly in the 
free trade zones (maquiladoras). Combined unem-
ployment and underemployment rates, however, 
oscillate between 22 and 40 percent according to 
some estimates. Some progress has been made in 
the IMF’s Heavily Indebted Poor Country Initiative 
(HIPC) with Nicaragua reaching its completion 
point in 2004, with greater resources freed up for 
poverty-reduction programs. Notwithstanding, a 
recent World Bank poverty assessment study con-
cluded that while overall poverty had decreased, 
over 25 percent of the population in the rural area 
lives on less than a dollar a day, and principal indi-
cators in health and education have stagnated.5 As 
Nicaragua grapples with loom-
ing uncertainty, the country 
remains heavily dependent on 
foreign aid, and increasingly, 
on a proliferation of develop-
ment NGOs. 

NGOS, DEVELOPMENT, 
AND CIVIL SOCIETY

Development NGOs are plac-
ing great stock in the effective 
engagement of civil society as 
an imperative of the develop-
ment process. Civil society can 
mediate between the retraction 
of the state and the excesses of 
the market. This mirrors the 
perspective that “empowerment through citizen ac-
tion can play a principal role in helping to overcome 
Latin America’s current problems.”6

The Law of Social Volunteerism implicitly en-
courages developmental volunteerism—that is, 
volunteerism for the promotion of the economic de-
velopment of the country. It seems evident that the 
international development community is targeting 
the potential benefi ts that volunteerism can contrib-
ute to the often-daunting task of meeting the needs 
of economic, social, and human development. Yet, 
given the economic situation and the fact that most 
NGOs in Nicaragua seem permanently pressed for 
resources, some caution is needed. In this context, 
volunteerism can conveniently be taken up as a 
cost-savings measure, or worse encourage further 
retrenchment of the state area of social services. It 
seems, however, that the most important aspect of 
volunteerism is for people to gain consciousness 
of the problems facing the country, and to become 
engaged and committed in its future—in other 
words, for people to feel like they have a stake in 
the development process too. 

VOLUNTEERISM IN PERSPECTIVE

The propensity for Nicaraguans to volunteer is 
shaped by cultural norms related to helping behav-
ior, particularly around kinship relationships. It is 
this notion of solidarity that has become the un-
derpinning concept for volunteerism—both formal 
and informal—in Nicaragua. Solidarity is defi ned in 
the dictionary as “complete unity, as of opinion or 
feeling.”7 The sense of solidarity, however, embraces 7 The sense of solidarity, however, embraces 7

more than just opinion and feeling; it calls for action 
in order to be meaningful. 

Nicaragua’s strong sense of solidarity has evolved 
from historical processes and lived experiences of 

injustice, oppression, and war. 
Solidarity action took root in 
the experience of oppression 
under the Somoza regime and 
was further strengthened by 
Catholic Church’s teaching of 
liberation theology. Liberation 
theology is based on notions 
of empowerment of the poor 
and oppressed. It recognizes 
the responsibility of the Church 
towards active engagement in 
social justice, what is known as 
the “preferential option for the 
poor.” The roots of many leftist 
solidarity movements in Latin 
America can be traced back to 

the emergence of liberation theology in the 1960s. In 
Nicaragua, the Catholic Church not just embraced 
liberation theology; it became the basis for the Church 
leaders’ alliance with the revolutionary movement, 
striking down the preconceived notion that Marxism 
and Christianity were incompatible.8

The common struggle against the 40-year old dic-
tatorship culminated in the broad-based, cross-class 
coalition that brought the Sandinistas to power. 
Throughout the 1980s, the Sandinista state sought 
to realize its socialist utopia where solidarity was 
to be a guiding principle for society. In Sandinista 
Nicaragua, the institutionalization of “volunteer” 
activities by the state, as in many other communist 
countries, took away much of the voluntary char-
acter of the activities for many people. In several 
respects, a good majority of people who had fought 
for freedom from the oppressive Somoza regime 
believed in and enthusiastically embraced the 
volunteer activities sponsored by the state under 
the rubric of solidarity. At the same time, however, 
a war was being fought and solidarity was also 
seen as critical for the defense of the revolution.9

While informal 
volunteerism pervades 
Nicaraguan culture and 
social norms, formal 
volunteer opportunities 
have generally been less 
common and unevenly 
spread over the 
national territory.
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Today, however, there is increasing concern that 
social bonds that uphold helping behavior are be-
ing eroded due to the economic situation and the 
increasing burden of social responsibility being 
thrown on families as the state moves away from the 
delivery service, particularly social services. From 
the 1980s to the 1990s, the Nicaraguan state went 
from espousing socialism and universal access to 
health care, education, and other welfare services 
to embracing the precepts of neo-liberalism, which 
has resulted in decentralization and privatization 
and to differentiated or targeted access to previously 
universal basic services. 

Wilson and Musick point out that “how much 
people help informally . . . depends more on their 

ability to meet the de-
mand.”12 The economic 
situation has contributed 
to the disintegration of the 
family, particularly in ru-
ral areas, where men and 
young boys will migrate 
to Honduras or Costa Rica 
to look for wage work. In 
many cases this acceler-
ates abandonment as the 
families left behind must 
fend for themselves, often 
forcing other members of 
the household to look for 

work. Alternatively, however, such situations may 
increase support within kin networks. It is common, 
for instance, for grandmothers or other relatives to 
raise children of parents who have migrated to the 
cities or abroad in search for work. Alternatively, for 
parents in the cities, there may be more access to non-
kin networks, perhaps sponsored by NGOs. However, 
as people become concerned over their own survival, 
competition for jobs or for a recipient spot in an NGO 
project helps to degenerate community cohesion; it 
creates, instead, jealousy and ill-will. 

Other factors affecting helping behavior is the 
competition fueled by party politics and different 
religious institutions’ quest to win souls. For the 
poor, these organizations often constitute access to 
basic resources: food, medicine, perhaps a roof for 
your house. The motive for volunteerism within 
these organizations becomes inscribed in clientelis-
tic relationships. Wolley notes that in the absence 
of a welfare state has “more fragmented family 
units [than] tend[ed] to create strong non-family 
institutions.”13

Helping behavior is more likely to be exhibited 
within families or communities, rather than towards 

“Volunteer” activities under the Sandinistas were 
a carefully coordinated, propagandistic, and man-
aged affair meant to instill the civic values of the 
solidarity (with the revolution), boost morale, and 
provide desperately needed manpower. There were 
literacy campaigns, coffee-picking campaigns, and 
community organization committees (a sort of 
neighborhood watch), among others. 

Solidarity under the Sandinistas came to be indel-
ibly linked with national service and to a great extent 
was associated with the Sandinista revolutionary 
state. Nevertheless, it also remained an ingrained 
characteristic of social responsibility. Today it is clear 
that the concept is being renovated in the voluntariado 
social as a national service ethic10 and as an avenue 
for a more participatory 
civil society. This much is 
clear where the proposed 
Law of Social Volunteerism 
defi nes volunteer work as 
having “an altruistic and 
solidary character.”11

Most of today’s youth 
did not experience fi rst-
hand the volunteerism 
of the Sandinista years, 
though many are inspired 
by the unique solidarity 
fervor that characterized 
that era. Perhaps one can 
say that the primary motivation behind solidarity 
action in those years were the principles of injustice 
and the common struggle in the face of war, but 
today solidarity is being clearly associated with 
development, and specifi cally with a national devel-
opment that will lead to the eradication of poverty 
and the creation of greater economic opportunities 
for an improved quality of life for all citizens.

VOLUNTEER PRACTICES: AN APPRAISAL

INFORMAL VOLUNTEER WORK

In Nicaragua, the line between formal and informal 
volunteerism is not clearly defi ned, particularly in 
the absence of formal volunteerism programs and 
management practices such as those that we see in 
countries like the U.S. and Canada. In general terms, 
informal volunteerism refers to “helping” behavior. 
Helping behavior in Nicaragua may be, in many 
respects, more perceptible than in developed coun-
tries, and is grounded in cultural and sometimes 
religious norms, of ayuda al projimo, or helping your 
neighbor, which are also part of solidarity. 

The context of poverty poses 
some challenges insofar as 
resource constraints may limit 
the availability of opportunities 
as well as the ability of various 
sectors of civil society to engage 
in volunteer work.
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Nazarene, the Episcopal Church, the Church 
of Jesus Christ of Latter-Day Saints (Mor-
mons), Jehovah’s Witnesses, and the Seventh 
Day Adventists.14

The study particularly highlighted the growing 
role of Pentecostalism among the poor as it provides 
critical support and a disciplining structure that 
helps to ground poor families navigate an increas-
ingly uncertain environment.15 Additionally, there 
are many international faith-based organizations 
coming to Nicaragua and engaging in direct service 
delivery representing Quaker, Jehovah’s Witness, 
Lutheran, Evangelical Christian, Baptist, and Men-
nonite organizations, to name a few.16

Voluntary activity in the political arena is, per-
haps, less considered volunteer work because we 
don’t generally associate politics with altruism-- to 
the contrary. Note that in this context politics refers 
to political party activity. Nevertheless, if we take 
the stance that volunteer work is, as Wilson and 
Musick describe, essentially a productive activity, 
irrespective of motive, then politics becomes an 
expansive arena for volunteer work.17 In Nica-
ragua, volunteers not only help during electoral 
campaigns, but they also serve as event organizers 
and fundraisers, community liaisons and lobbyists, 
and oftentimes engage in the provision of goods and 
services. Yet as noted above, religion and politics 
can also create disincentives for helping behavior. 

It is notable that in recent years institutional 
volunteerism, even within religious institutions, is 
beginning to be framed in terms of development,18

as opposed to charity work, for instance. Devel-
opment is certainly a more empowering and less 
paternalistic way to conceptualize the activities of 
voluntary organizations, notwithstanding that the 
line between charity and development, in practice, 
is often blurred. While the Law of Social Volunteer-
ism hopes to promote volunteerism within the NGO 
sector, there is an interesting paradox in what consti-
tutes volunteerism, and this raises some important 
questions of developmental volunteerism.

Most development NGOs in Nicaragua are U.S.- 
or Europe-based organizations that do not tend 
to provide structured volunteer opportunities for 
Nicaraguans within the organization, though many 
have programs for international students seeking to 
gain experience in the fi eld.19 A few recruit students 
in relevant areas such as social work who may be 
looking to do their practicum, though the United 
Nations Volunteer programme (UNV) does provide 
opportunities for nationals to work in development 
at home or abroad. Nevertheless, these organiza-

strangers. Yet, increasingly poor families and com-
munities have come to rely (as benefi ciaries but 
also as engaged participants) on non-kin networks 
described here, including particularly the NGOs 
as they are seen as more transparent and impartial 
than are political parties or religious institutions. 
However, these forms of institutional “helping,” 
even if they fall outside a specifi c volunteer pro-
gram, arguably fall within what is considered 
formal volunteer work. 

FORMAL VOLUNTEER WORK 
Formal volunteer work is differentiated from 
informal helping, by being set within an institu-
tional structure. In Nicaragua, formal voluntary 
activity occurs in secular, religious, political, and 
non-governmental organizations (development 
NGOs). Secular organizations may encompass, for 
instance, membership associations, professional 
associations, service association, and grassroots 
organizations. Organizations such as the Red Cross 
and the Benemérito Cuerpo de Bomberos (volunteer 
firefighters) rely almost entirely on volunteers. 
There are also organizations like Operation Smile, 
that use volunteers to help organize the screening 
and selection process of eligible patients, and there 
are service organizations like the Rotary and Lions’ 
Clubs. Volunteerism is also common within the 
educational system, but it is not a state-mandated 
requirement for graduation as has become custom-
ary in other countries. Universities, in particular, are 
engaged in promoting volunteer opportunities for 
students to do internships and fi eld work. Devel-
opment NGOs are also organizations where much 
volunteerism is taking place; also, to a lesser extent, 
volunteerism exists within the state, particularly in 
local government. 

Volunteerism within religious organizations is typi-
cally circumscribed in church or pastoral ministries, 
though there are also many faith-based organizations 
and foundations that engage volunteers. These vol-
unteers may work in direct service delivery, but they 
also help maintain the organization administratively 
and through fund-raising activities. In the last two 
decades, an increasing diversity of faiths have taken 
root in Nicaragua, many promoting volunteerism 
through faith-based NGOs: 

By 1990 more than 100 non-Roman Catholic 
faiths had adherents in Nicaragua, of which 
the largest were the Moravian Church, the 
Baptist Convention of Nicaragua, and the 
Assemblies of God. Other denominations in-
cluded the Church of God, the Church of the 
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Nicaraguan youth for economic, social, and human 
development. In this sense, the law lays out policy 
strategies with respect to youth on employment 
and entrepreneurship; education, health, recreation, 
culture, and sports (the social policies); and the 
participation and exercise of political rights, with 
the creation of spaces for youth engagement. The 
SEJUVE was established in 2002, under the Offi ce 
of the President, to promote and advocate for youth 
involvement and issues important to youth in the 
state, particularly at the national and local levels, 
and in society at large.21

The SEJUVE, in conjunction with the UNV pro-
gram, has been instrumental in providing support 
for the elaboration of the proposed Law of Volun-
teerism and the popular consultation forums that 
took place across the nation with voluntary organi-
zations, local governments, and other sectors of civil 
society. Another important partner in this initiative 
has been the SVU program, which also began in 
2002. Known as the University Volunteer Service 
(SVU in Spanish), this initiative brings together 
seven major universities across the country where 
students and alumni may apply for volunteer work 
in public and private non-profi t organizations, such 
as NGOs and local governments.22 This program on 
student volunteerism was created in partnership 
with support from the UNV and UNDP. 

SVU provides a matching service in which both 
the student and the organization have to qualify 
and apply. For both parties, there is are minimum 
eligibility requirements. A framework of agree-
ment—in which participating organizations must 
provide program training and a stipend, for in-
stance—between the universities and organizations 
assures the program’s viability. Currently the UNV 
program helps to place volunteers in different UN 
agency projects.23 Other organizations where SVU 
volunteers have been placed include the World 
Food Program, IADB, and state and local govern-
ment institutions. 

The developmental focus is strong in the SVU 
program, as evidenced by the types of organizations 
involved (see Table 2). In an interview, the SVU 

tions do require signifi cant volunteer work from 
benefi ciaries as a community contraparte, or counter-
part. It is voluntary activity per se, but at the same 
time, it is part of the conditions for participation 
in the project or program. This is refl ective of the 
community-led development model. Benefi ciaries’ 
time, skills, and input often are not recognized or 
valued as volunteer work per se, and the contribu-
tions and sacrifi ces often go above and beyond what 
is required. One argument is that benefi ciaries are 
working to improve their own lives; they are not 
doing a service for others. Nevertheless, that does 
not take into account the fact that most development 
projects today are almost entirely community-based 
and therefore designed to benefi t the community as 
a whole. Recognizing and valuing the volunteerism 
of the poor is indeed a challenge not just for the 
developing countries. 

Formal volunteerism whether in an NGO or other 
social organization may still not necessarily be rec-
ognized as voluntariado. It is probably the case that 
most volunteer opportunities and practices do not 
adhere to programmatic or coordinating structures 
called for by volunteer management techniques. 
Nonetheless, with the proposed Law of Social Vol-
unteerism, the state is moving towards providing 
a framework for the recognition and promotion of 
volunteerism, both formal and informal types.

THE LAW OF SOCIAL VOLUNTEERISM 

The impetus for the Law of Social Volunteerism 
emerged following the declaration of the UN’s 
International Year of Volunteers in 2001. In 2002, 
a group was formed composed of ten voluntary 
organizations including the UNV Program and 
the SEJUVE. The Initiative Group sought to estab-
lish the legal basis for the promotion of volunteer 
activities with a special emphasis on youth. In fact, 
the proposed legislation is part of a broader set of 
long-range policies targeting youth development. 
These policies include the Law on the Promotion of 
Integral Youth Development, the National Policy on 
Integral Youth Development, and the Political Plan 
for Youth Action.20

YOUTH DEVELOPMENT

In 2001 the government passed Law No. 392 on 
the Promotion of Integral Youth Development in 
an effort to recognize and acknowledge the grow-
ing demographics of “youth”—according to the 
law, someone between 18 and 30 years of age. The 
law refl ects a concern for the future prospects of 

Table 2
SVU—Participating Universities

UNAN National Autonomous Nicaraguan University 
UNAN-León  UNAN Campus in León 
URACCAN University of the Autonomous Regions. of the Caribbean 

Coast of Nicaragua
UNI National Engineering University
UCA Central American University
EIAG Rivas International School of Agriculture and Cattle-Ranching
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also distinguishes between formal versus informal 
volunteer work. Formal volunteerism corresponds 
to work within an organization that has legal per-
sonhood, whereas informal volunteer work refers to 
work in entities that do not, such as neighborhood 
committees. The caveat, however, is that many 
organizations that should have legal status do not; 
but in any case, it is not clear what effect, if any, this 
differentiation makes. 

Other measures in the law include the establish-
ment of an offi cial Day of the Volunteer (December 
5th), a National Volunteer Network, a National 
Volunteer Registry, and a National Commission 
on Volunteerism. It is interesting to note that 

the membership of the 
National Commission on 
Volunteerism correspond 
roughly to the member 
organizations of the Initia-
tive Group. Most of these 
are clearly associated with 
volunteerism at a nation-
al level, such as the Red 
Cross. It is not clear, how-
ever, why at least one seat 
was not left open for oth-
er organizations outside 
the Initiative Group that 
might want to become, or 
grow to become, involved 

in the promotion of volunteerism.
In some respects the law seems ambitious, and 

given the different coordinating mechanisms, there 
is a strong potential for over-bureaucratization. 
There are also many questions as to how it is going 
to be implemented and more importantly, how (and 
how well) is it going to be funded? The question of 
where the resources will come from is signifi cant, 
if the initiative is to succeed. For instance, many 
established organizations and government agen-
cies that want volunteers still may not be able to 
provide the minimum requirements of insurance 
or a stipend. These are the kinds of questions the 
Commission will have to grapple with. 

The Law of Social Volunteerism is, by any mea-
sure, a ground-breaking piece of legislation that, it is 
hoped, will provide facilities for Nicaraguans from 
all walks of life to become meaningfully engaged. At 
the same time, it will also raise consciousness among 
public and private organizations as to the benefi ts 
and value of sponsoring volunteers by improving 
the quality or outreach of their services, creating 
over time the structures and coordination necessary 
to run a high-quality volunteer program. 

Program Coordinator observed that the program 
was conceived as “an alliance of multi-disciplin-
ary groups working in the promotion of develop-
ment.”24 In some ways, the framework is not unlike 
the AmeriCorps program in the U.S., though on a 
smaller scale. 

Other opportunities for volunteerism available 
for youth include Opción Nicaragua, an NGO run 
exclusively by youth. This organization runs a Na-
tional Internship Program that is in part supported 
by the IADB and the SEJUVE.25

The emphasis on connecting youth volunteer-
ism and national development is not particular 
to Nicaragua but is a running theme throughout 
Latin America. Manza-
nilla Guerra writes that 
“the inclusion of youth in 
the volunteer movement 
should be a fundamental 
strategy to help build an 
organized and effective 
society in the region.”26 In 
Nicaragua, voluntarism 
among youths appeals 
to their aspirations for 
mobility and provides 
alternatives to youth 
gangs and other delin-
quent activities. The high 
incidence of teenage preg-
nancy and the number of youth outside the school 
system, suggest an urgency to animate youth vol-
untarism. Moreover, given their demographics and 
their increasing political infl uence (16 is the voting 
age), it is not surprising that youth engagement has 
become central to volunteer initiatives. 

A MODEL FOR NATIONAL VOLUNTEERISM

The Law of Social Volunteerism presents many char-
acteristics from the SVU model in setting a frame-
work for national volunteer program. Notably, the 
law makes a clear distinction of transcending what 
is “purely charity,” or lo asistencial, to broaden the 
scope of volunteerism. The law essentially lays out 
the roles and responsibilities of each party, includ-
ing instructions on volunteer incentives, tracking, 
and certifi cation. Importantly, the law guarantees 
access to state health facilities but also requires that 
organizations guarantee coverage in case of illness, 
accidents, or death during the volunteer period. The 
law essentially sets the rights and responsibilities 
for volunteers and for recruiting organizations. For 
instance, there is a specifi c clause prohibiting the 
use of volunteers to substitute for employment. It 

An important point for 
developing countries like 
Nicaragua is that a national 
model must emerge that takes 
into account present reality, so 
that volunteer opportunities 
are made available to all who 
wish to give of their time.
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too reminiscent of the draft program during the war 
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program.
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17. As noted earlier, with the consequent association of 
“solidarity towards development,” solidaridad hacia 
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CONCLUSION

It is notable that the Initiative Group is composed 
of only a handful of the hundreds of civil society 
organizations in Nicaragua. Conspicuously absent 
from this group are social movement organizations, 
religious and educational institutions, and the busi-
ness sector. The business sector, represented by the 
Superior Council of Private Enterprise (COSEP in 
Spanish), might be a potential source of volunteers as 
well as good-will funding, given that the law restricts 
recruiting organizations to the non-profi t sector. Social 
movement organizations engage in much informal 
volunteer work and religious institutions certainly do 
as well. In this respect, it is not quite obvious that this 
initiative has broad-based support or participation 
from different sectors of civil society. 

The Law of Social Volunteerism was presented 
to the Nicaraguan National Assembly by President 
Bolaños in May of 2004. It has recently come out of 
committee with a favorable recommendation, and it 
is expected to be passed by the National Assembly 
in the 2005 spring legislative trimester. Unfortu-
nately, no studies have been made on volunteerism 
or volunteer practices in Nicaragua that evaluate 
how the Law of Social Volunteerism will affect 
Nicaraguan society. It is not clear how the law will 
affect informal volunteers in particular, though at 
least it goes some length towards recognizing them. 
I should also clarify that the law is not explicitly 
directed towards youth, nor is it designated as such 
anywhere in the text, though promotion has been 
targeted towards youth. Indeed, it is to be hoped 
that any national volunteerism program will go 
beyond this target audience and come to embrace 
and enable volunteerism for all ages. 

To a great extent, volunteer work as conceived by 
this law is still uncharted territory. Some scholars 
suggest that it is hard for volunteerism to take root 
in developing countries due to ingrained cultural 
norms.27 As I have noted, Nicaraguans have a strong 27 As I have noted, Nicaraguans have a strong 27

propensity for and history of volunteerism, if not 
necessarily by the standards of the developed 
world. An important point for developing coun-
tries like Nicaragua is that a national model must 
emerge that takes into account present reality, so 
that volunteer opportunities are made available to 
all who wish to give of their time. How the law is 
implemented remains to be seen, but for now the 
Law of Social Volunteerism represents an important 
fi rst step towards solidarity around national devel-
opment goals that will hopefully serve to unite, and 
not divide, Nicaraguan society. 
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LAW-AND-ORDER 
SENTENCING:
POLITICAL PRACTICE IN 
SEARCH OF A RATIONALE

IN 1995, A CALIFORNIA MAN named Jerry Dewayne Williams 
stole a piece of pizza from a 12-year-old boy. The crime was a petty 
theft, but because of Williams’ prior convictions—four felonies 

committed prior to the passage of California’s “three-strikes” law—it 
was classifi ed as a felony. The pizza snatching occurred after the 
three-strikes law had been enacted, so Williams was sentenced to 25 
years in prison.1 That Williams deserved some sort of punishment for 
his crime is undeniable, but it is diffi cult to imagine how anyone could 
see this as an appropriate punishment for such a minor crime.

California’s three-strikes law is an example of “law-and-order” sentenc-
ing.2 In general, law-and-order sentencing can be described as any sentenc-2 In general, law-and-order sentencing can be described as any sentenc-2

ing policy that dictates sentences in excess of what would be suggested if the 
only factors taken into account were the damages caused by the offender 
and his or her culpability. Mandatory minimums fall into this category, as 
do sentencing guidelines and three-strikes requirements. Although there 
are many varieties of law-and-order sentencing, they will be referred to 
collectively here.3 This analysis reviews the justifi cations for law-and-order 3 This analysis reviews the justifi cations for law-and-order 3

sentencing—philosophical, criminological, fi scal, and political—and fi nds 
that it is poorly grounded philosophically and questionable from a cost-ef-
fectiveness perspective. Further, although some criminological outcomes 
of law-and-order sentencing seem to be effective, the primary justifi cation 
for this kind of sentencing appears to be political. 

BACKGROUND

Through the 1960s, the primary goal of criminal punishment was 
rehabilitation.4 By the early 1970s, however, a growing body of em-
pirical research suggested that the rehabilitative aspects of imprison-
ment were relatively unsuccessful, causing both ends of the political 
spectrum to criticize rehabilitation.5 On balance, the evidence was 
insuffi cient to dismiss the idea of rehabilitation as an integral part of 
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a sentencing system, but it fell into disfavor as the 
primary goal of punishment.

The shift away from rehabilitation led to the 
emergence of its polar opposite—retribution—as 
the predominant justifi cation for punishment (al-
though elements of deterrence and incapacitation 
continued to play a role in punishment theory). 
In legal writing and jurisprudence, retribution at-
tained primacy.6 By the late 1970s and early 1980s, 
retributive theories, especially those involving the 
“just deserts” justifi cation, had gained theoretical 
prominence.7 Under just deserts theory, the severity 7 Under just deserts theory, the severity 7

of sentences should be determined by the damage 
or injury caused by, and the culpability of, the of-
fender. This variation of retributive theory differs 
from “pure” retribution because it considers the 
blameworthiness of the offender in addition to the 
severity of the offense.

As rehabilitation fell from favor and just deserts 
theory gained prominence, the confl uence of sev-
eral political strains reinforced these trends. Crime 
emerged as a national political issue in the 1980s, 
with a small group of House Republicans, led by 
Newt Gingrich, pressing for tough anticrime legis-
lation.8 Ronald Reagan convened a commission to 
study the issue of street crime and make recommen-
dations for anticrime legislation,9 and a working 
group of House and Senate members overhauled 
the federal criminal code.10 A renewed focus on the 
drug problem in the United States and the recogni-
tion of sentencing discrepancies also contributed to 
stronger federal sentencing policies. What emerged 
was a set of sentencing and sentencing-related 
policies that moved past retributive sentencing into 
law-and-order sentencing.

Whereas pure retributive sentencing assumes 
that the sentence should be proportional to the 
offense committed, and its just deserts variation al-
lows consideration of the culpability of the offender, 
law-and-order sentencing does not necessarily 
take either factor into account. During the spree of 
anticrime legislation of the mid-1980s, a number of 
policies were enacted that shifted sentencing prac-
tice away from the concept of proportionality. The 
establishment of the U.S. Sentencing Commission 
in 1984 to promulgate federal sentencing standards 
to which judges would be held suggested that leg-
islators were no longer comfortable with allowing 
judges to consider mitigating or aggravating factors 
when handing out sentences.11,12

In addition to limiting judicial discretion, legisla-
tive changes encouraged harsher sentences. As part 
of the war on drugs, federal and state legislatures 
instituted mandatory minimum sentences for a 

number of drug-related convictions that ignored 
the culpability of the offender and the possibility 
that different cases could be fairly treated differ-
ently. An offender might be subject to a mandatory 
prison term for his or her fi rst offense, even if it 
was nonviolent, if lawmakers decided the offense 
required a harsher, mandatory penalty. Legislation 
such as the three-strikes law in California made the 
criminal history of the offender the most important 
factor for determining sentence length, regardless 
of the severity of the offense.

POLICY ANALYSIS OF 
LAW-AND-ORDER SENTENCING

The justifi cations for any type of sentencing policy 
represent a complex and interrelated constellation 
of ideas, so any taxonomy of the justifi cations is nec-
essarily forced. This analysis recognizes four basic 
categories: philosophical, criminological, fi scal, and 
political. These categories are neither exhaustive nor 
mutually exclusive, but capture the broad range of 
justifi cations for sentencing policies.

PHILOSOPHICAL JUSTIFICATIONS

Underlying any criminal justice system is an im-
plied philosophy of punishment that guides the 
actions and discretion of its major players. The 
eye-for-an-eye justice of Hammarabi was justifi ed 
by a retributive philosophy of punishment, holding 
proportionality of punishment as its motivating 
factor. Public shaming via a sentence to the stocks 
in early American towns contained a deterrent 
message to dissuade would-be offenders. Likewise, 
contemporary law-and-order sentencing has a 
philosophical underpinning. In addition to provid-
ing the philosophical justifi cation for a particular 
type of punishment, a philosophy of punishment 
answers two questions: Whom do we punish and 
what should the punishment be?

Philosophies of punishment can be divided into 
two broad categories—utilitarian and retributive.13

Utilitarian philosophies of punishment generally 
hold that punishments should be designed to reduce 
criminality.14 In contrast, retributive philosophies of 
punishment suggest that the appropriate punish-
ment is that which is in proportion to the offense 
committed. In addition to this division within the 
philosophy of punishment, there are philosophical 
explanations for the evolution of punishment.

Utilitarian Philosophy of Punishment
Utilitarian philosophies of punishment trace their 
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tion is a variation through which only the most 
dangerous offenders, or those likely to offend 
again, are imprisoned.18 The degree to which the 
longer and more determinate prison terms handed 
down under a law-and-order sentencing regime 
prevent crime by incapacitating offenders is subject 
to debate. Writing in 1995, John DiIulio warned of 
the “coming of the super-predators.”19 Citing an 
impending demographic bulge of men in their most 
crime-prone years and the pervasiveness of “moral 
poverty,” DiIulio recommended long sentences to 
incapacitate these super-predators until they grew 
out of their crime-prone years. 

Other studies have questioned the degree to 
which the prison-building boom of the 1980s and 
1990s has contributed to decreased crime rates. 
Spelman performs a quantitative analysis of the 
relationship between crime rates and incarceration 
and fi nds that only one-quarter of the total drop 
in crime in those decades can be attributed to in-

carceration.20 Mauer offers 
a more qualitative criticism 
of mass incarceration, but 
his results are no less pow-
erful.21 Even DiIulio, one of 
the most vocal proponents 
of law-and-order sentencing 
policies, concluded in 1999 
that “two million prisoners 
are enough.”22 Although 
DiIulio does not doubt the 
incapacitative benefits of 
incarceration, he seems to 
think that the country has 
reached a point of diminish-
ing returns as it incarcerates 

lesser criminals for longer periods.
It may seem like the most effective function that 

law-and-order sentencing could play is through 
incapacitation. If offenders are being locked away 
for longer periods of time, then surely they will be 
less able to commit further crimes. This may be true 
in some very limited circumstances, but the effect 
of law-and-order sentencing on incapacitation is 
overstated because it does not take into account 
the likelihood of future criminality or the nature of 
the crime committed. For instance, the reduction in 
crime due to a 25-year sentence issued to an older 
offender will likely be negligible because criminality 
is so highly correlated with age.

Another major manifestation of law-and-order 
sentencing is mandatory minimum sentences, espe-
cially for drug offenses. Mandatory minimums may 
not lead to a decrease in these crimes but may actu-

intellectual roots to the philosophy of Jeremy 
Bentham and John Stuart Mill.15 The most general 
statement of utilitarianism asserts that the right ac-
tion to take is the one that increases net happiness 
(utility) to the greatest extent across the population. 
Applied to the area of punishment, utilitarian phi-
losophies of punishment generally assert that the 
right punishment is the one that reduces criminality, 
either within the offender or others. The strains of 
utilitarian philosophy of punishment are further 
categorized by the method by which criminality is 
to be reduced—incapacitation, deterrence, or reha-
bilitation.16 The utilitarian philosophies of punish-
ment underlie the criminological justifi cations for 
punishment.

Retributive Philosophy of Punishment
Retributive justifi cations focus on the punishment’s 
being in proportion to the offense committed. 
Whereas the utilitarian philosophies of punishment 
are committed to increasing 
public safety by reducing 
criminal activity, the retribu-
tive philosophies of punish-
ment are oriented toward 
delivering justice. A retribu-
tive philosophy will inform 
the punishment process by 
suggesting that only those 
offenders who are guilty 
should be punished and that 
their punishment should be 
in proportion to the damage 
or injury others suffered be-
cause of their offense.

CRIMINOLOGICAL JUSTIFICATIONS

If a sentencing policy has criminological justifi ca-
tions, then some elements of the policy reduce crime 
or improve public safety. The possible criminologi-
cal justifi cations for sentencing policies in general 
are derived from the utilitarian philosophies of 
punishment and break down in the same way—in-
capacitation, deterrence, and rehabilitation. Each of 
the utilitarian methods of punishment has a differ-
ent mechanism by which it is meant to reduce crimi-
nality. Although in most cases those mechanisms 
are relatively clear, a brief review will ensure that a 
common vocabulary is being employed.

Incapacitation
Incapacitation reduces criminality by removing an 
offender from society, preventing him or her from 
committing further crimes.17 Selective incapacita-

the simple message that the 
rehabilitative component 
of punishment was 
ineffectual—that nothing 
worked—resounded more 
widely and powerfully than 
more nuanced replies and 
retorts to the contrary. 
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hypothesis, Gendreau, Goggin, and Cullen found 
a slight positive correlation between sentence 
length and probability of recidivism. If the length 
of sentences does not have a deterrent effect on 
offender behavior, then law-and-order sentencing, 
with its emphasis on disproportionate sentencing, 
is not theoretically justifiable on the grounds of 
deterrence.

On the other hand, Morgan Reynolds of the 
National Center for Policy Analysis has found that 
criminals as a population do, in fact, respond to 
changes in sentence length.25 Reynolds calculates an 
expected punishment rate for each crime based on 
the probability of arrest, conviction, and imprison-
ment, and the length of the average sentence. He di-
vides the total number of man-years handed down 
for each crime in each year and divides that fi gure 
by the number of reported crimes for each type as 
recorded in the FBI’s uniform crime reports. Reyn-
olds is able to calculate the average punishment 
that an offender committing a crime will likely face. 
He then shows a signifi cant negative correlation 
between the expected punishment and the crime 
rate for a number of types of crimes over a period 
of time. It does not appear that anyone has directly 
challenged Reynolds’ methodology or results, 
which suggests that there may be some general 
deterrent benefi t to law-and-order sentencing.

Rehabilitation
The power of incapacitation and deterrence to 
reduce crime relies on changing the dynamic of 
the criminal endeavor by making criminal activity 
either impossible or less appealing. Rehabilitation, 
on the other hand, attempts to fundamentally 
change the offenders so that they are less likely to 
reoffend.

Perhaps the most infl uential critique of the reha-
bilitative ideal from the academic sector was a 1974 
article by Robert Martinson in which he appeared 
to come to the conclusion that “nothing works” in 
rehabilitating prisoners.26 Martinson did not actu-
ally say that nothing worked, but that “with few and 
isolated exceptions, the rehabilitative efforts that 
have been reported so far have had no appreciable 
effect on recidivism.”27 His article was a precursor 
to the publication, in 1975, of a study by a research 
team on which Martinson worked. In addition to 
being more rigorous and comprehensive, the 1975 
report was more guarded in its assessment of reha-
bilitation as a viable component in a punishment 
system.28 Martinson essentially withdrew his most 
strident conclusions in an article published several 
years later.29

ally lead to a long-term increase. Drug offenses are 
qualitatively different from other serious offenses 
because they are essentially market-driven. While 
taking a drug dealer off the streets will prevent him 
or her from selling drugs for the duration of the 
incarceration, someone else will likely fi ll the hole 
in the market. When the convicted drug dealer is 
released, he or she may try to get back into the busi-
ness, leading to a higher number of people involved 
with the drug trade.

In general, incapacitation will work to reduce 
crime in an economically effi cient manner only if 
there is suffi cient discretion built into the sentenc-
ing system. If the sentences received by offenders 
are not related to their likelihood of reoffending, 
then many sentences will not contribute to lower-
ing the crime rate and the system will cost more for 
the same effect on crime. While it is clear that three 
strikes-style laws in particular try to take future 
criminal behavior into account by using multiple 
prior convictions as a proxy, there are many con-
ceivable circumstances in which it is a poor proxy. 
In short, the net effect of law-and-order sentencing 
on crime rates through incapacitation does not ap-
pear to be substantially greater than that of more 
proportional sentencing.

Deterrence
Whereas the effect of incapacitation for crime re-

duction is limited to the duration of the punishment 
and the individual being punished, deterrence has 
a wider scope, both temporally and individually. 
Deterrence can be conceived in two ways—specifi c 
deterrence and general deterrence. Punishments 
constituting specifi c deterrence are meant to prevent 
the offender from committing additional crimes in 
the future to avoid suffering the punishment again. 
General deterrence is meant to prevent others from 
committing similar crimes by showing them the 
consequences of such actions.

The problem with trying to decrease crime by 
making punishments more severe is that many 
criminals are not deterrable. Two strains of research 
support this conclusion. Psychological studies on 
criminals have found that in the moments before 
committing a criminal act, offenders are not in 
“deterrable states of mind.”23 Simply put, the theo-
retical construct of the rational criminal may not be 
especially accurate.

Empirical studies on the rates of recidivism by of-
fenders with differing sentence lengths have tested 
the specifi c deterrence hypothesis: Punishment of 
an individual makes that individual less likely to 
re-offend.24 However, contrary to the deterrence 
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with the liberal political tradition that has informed 
political discourse and practice in this country since 
its inception, legislators clearly do not pursue a 
Rawlsian approach to policy-making, especially in 
the criminal justice arena. If anything, the philo-
sophical justifi cation for contemporary sentencing 
practices is informed by the cynical Foucaultian 
approach—attitudes toward punishment arrayed 
to consolidate power as quickly and effi ciently as 
possible, with little interest in the effects of policies 
on offenders or society.

FISCAL JUSTIFICATIONS

The fundamental fi scal question in criminal justice 
policy is whether incarcerating a class of offenders 
would be less expensive to society than not incar-
cerating them. Several studies have tried to quantify 
the social costs of nonincarcerated offenders and 
compare them with the direct costs of incarceration 
via a cost-benefi t analysis of the incarceration deci-
sion. Although no study has explicitly examined the 
fi scal justifi cations for law-and-order sentencing, 
the cost-benefi t analyses of incarceration in general 
could as easily apply to law-and-order sentencing 
with its emphasis on longer, more determinate sen-
tences. Several such cost-benefi t analyses have been 
performed, generally concluding that incarceration 
is cost-effective, and thus implying that the more 
criminals are incarcerated, the more money society 
saves. However, research fl aws bring those results 
into serious question. Taken as a whole, the results 
suggest that incarceration may not be cost-effective. 
Thus, it cannot be assumed that there are any purely 
fi scal justifi cations for law-and-order sentencing.37

Making Confi nement Decisions: Zedlewski
Edwin Zedlewski performed the best-known cost-
benefi t analysis of incarceration in 1987.38 Zedlewski 
used the results of a survey performed by the RAND 
Corporation to estimate the total number of crimes 
committed per unincarcerated criminal. The RAND 
study reported that each incarcerated criminal had 
committed between 187 and 287 crimes in the year 
before arrest.39 Zedlewski used the lower estimate 
and multiplied it by the cost per crime, estimated as 
the total expenditures on law enforcement divided 
by the number of crimes annually. Finding a total 
cost per crime of $430,100, compared with a cost of 
imprisonment of about $25,000, Zedlewski reported 
that incarceration was very cost-effective.40

The Zedlewski study had a number of flaws, 
foremost among them Zedlewski’s use of the RAND 
estimate of 187 crimes per criminal per year. The 
rate of criminality among incarcerated offenders 

Other fi ndings suggested that “nothing works” 
was an oversimplification with many, in some 
cases notable, exceptions.30 Nonetheless, the simple 
message that the rehabilitative component of pun-
ishment was ineffectual—that nothing worked—re-
sounded more widely and powerfully than more 
nuanced replies and retorts to the contrary. In 
general, rehabilitation works when a criminogenic 
pathology is present (e.g., when the individual is a 
sex offender, drug offender, or mentally ill).

By its very nature, law-and-order sentencing is 
meant to be harsher than proportional sentencing. 
Therefore, it seems unlikely that it would lead to 
decreased crime rates through rehabilitation. The 
mechanisms through which this could be accom-
plished are questionable. If particularly effective 
training or counseling programs were available to 
offenders serving law-and-order sentences, then 
they could have a rehabilitative effect, but generally, 
as sentences go up, budget demands increase, and 
programs are eliminated. 

SOCIOLOGICAL JUSTIFICATIONS FOR PUNISHMENT

There is little to explain the shift in mood in the 
country and its institutions toward law-and-order 
sentencing given the lack of convincing philosophi-
cal, criminological, or penological31 justifi cations. As 
Michel Foucault suggests in Discipline and Punish, 
however, punishment is best viewed as a political 
tool or method for asserting and consolidating pow-
er.32 Leading penological theorists have made simi-
lar points.33 Whether the law-and-order movement 
is used to reinforce a power structure subjugating 
the citizen to the state (as Foucault contends) or to 
consolidate political power in a world of sound-bite 
solutions to complex problems (as Von Hirsh and 
Ashworth assert), the political implications run 
counter to this country’s liberal political roots.34

Beginning with the social contract of Rousseau in 
the 17th century, the relationship between citizens 
and the state has been viewed as a mutually bind-
ing agreement within which all citizens give up a 
certain amount of freedom in exchange for certain 
protections and services from the state.35 Because 
of the complexity of even the simplest societies and 
economies, however, not every individual is in the 
same position of power relative to other citizens 
or the state. As elaborated by political philosopher 
John Rawls in the 1970s, the only fair way to con-
struct the social contract is to imagine the kind of 
social contract that would result from a situation in 
which no individual knows which role in society he 
or she will occupy.36

Although a Rawlsian approach is compatible 
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Horton raped a woman and terrorized her com-
panion. The specter of Willie Horton still hangs 
over many decisions about criminal justice policy, 
driving politicians to tread a cautious path, which 
generally translates into longer, harsher sentences.

Media Sensationalism
For politicians, the fear of being seen as soft on crime 
might be minimized were it not for the media. Me-
dia sensationalism causes the public to overestimate 
the number of serious crimes in the country, leading 
to demands for tougher, less lenient sentences. In 

cases in which the offender 
previously was involved in 
the criminal justice system, 
it is common for the media 
to highlight that fact, caus-
ing citizens to question 
whether longer, harsher 
sentences might be advis-
able. The media furor over 
the murder of Carlie Brucia 
in Florida by a man on pro-
bation is a perfect example 
of this sort of media action 
and public response.45 Im-
mediately following the 
murder, politicians began 

calling for reform of the probation system and 
tougher sentences.46

Increased Resentment Against Certain Groups
As Von Hirsh and Ashworth suggest, politicians use 
criminal justice issues as political tools, stirring up 
fear and resentment against disenfranchised groups 
such as criminals.47 Instead of insisting that punish-
ment should have a clear goal (increasing public 
safety or decreasing crime), the political rhetoric 
surrounding tough-on-crime policies stirs up public 
fear and resentment and leads to unjustifi ed public 
calls for tougher sentences. In effect, punishments 
become proportional to the anger and resentment 
the public feels toward criminals, rather than pro-
portional to the crime. Political rhetoric and media 
sensationalism cause the psychological damage to 
society due to criminality in general to be signifi -
cantly greater than the actual damage caused by any 
given crime, causing the public and policy-makers 
to believe that a signifi cantly greater punishment 
is justifi ed.

“Purge” Mentality
One of the negative aspects of this politics of re-
sentment, Von Hirsch and Ashworth point out, is 

is likely higher than that among nonincarcerated 
offenders because part of the reason for their incar-
ceration is that they exposed themselves to the risk 
of imprisonment more frequently by committing 
more crimes. Other studies have estimated the rate 
of criminality to be between one and two orders of 
magnitude lower than that reported by the RAND 
study, bringing the cost-effectiveness of incarcera-
tion into question.

Crime and Punishment in Wisconsin: DiIulio
John DiIulio created a similar study for the State of 
Wisconsin.41 Trying to in-
corporate the most salient 
criticisms of Zedlewski’s 
study, DiIulio was careful 
to utilize more conserva-
tive estimates for criminal-
ity. Estimating the annual 
crime rate per criminal to 
be 12 rather than 187 and 
using an estimated cost 
per crime of $2,300, DiI-
ulio calculated the annual 
social benefit gained by 
incarcerating each prisoner 
to be $27,600 in savings 
from crimes not committed. 
Comparing the social benefi t of incarceration with 
his estimated cost of incarceration ($14,000 per year 
for this study), DiIulio follows Zedlewski in declar-
ing the system to be cost-effective.42

Although DiIulio avoided some of the most 
egregious problems of Zedlewski’s study, problems 
remain on both sides of the equation. The cost per 
prisoner of incarceration used by DiIulio is low by 
most standards. Also, the estimated cost per crime 
is considerably higher than the estimate utilized 
in the RAND report ($500 per crime). If DiIulio’s 
methodology is retained, but more generally ac-
cepted numbers are substituted, incarceration is 
not cost-effective.

POLITICAL JUSTIFICATIONS 
Lacking strong philosophical or economic justifi -
cations for law-and-order sentencing, the primary 
motivation behind the trend must be political. 
Ever since crime became a federal political issue in 
the 1980s,43 politicians have gone out of their way 
not to be seen as “soft on crime.” During the 1988 
presidential campaign, George H.W. Bush strongly 
criticized his Democratic challenger, Massachusetts 
Governor Michael Dukakis, for pardoning Willie 
Horton in 1987.44 After being released from prison, 

Law-and-order sentencing 
does not accomplish the 
goals of a well-constructed, 
well-thought-out sentencing 
policy. Nonetheless, the 
power of inescapable logic is 
rarely suffi cient to displace an 
entrenched political position.
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that it can lead to a “purge” mentality whereby the 
public attempts to rid itself of certain elements of 
society.48 A society driven by the purge mentality 
will be less likely to consider the causes of crime 
and more likely to pursue dramatic and possibly 
unjust solutions to rid itself of the criminal element. 
More disturbing is the predominance of minorities 
among the ranks of the poor and criminals. These 
demographics, combined with the purge mentality, 
could exacerbate racial tensions and disparities.

POLICY RECOMMENDATIONS

Contemporary law-and-order sentencing practices 
are not justifi ed on philosophical or fi scal grounds, 
although there may 
be some criminologi-
cal benefi ts to longer, 
more determinate 
sentences. Political 
motivations have 
driven the law-and-
order  sentencing 
trend more than any 
practical or theoreti-
cal justifi cations. The 
current sentencing 
regime is very expen-
sive to administer 
and does not deliver the added benefi ts, however 
defined, that citizens expect from an expansive 
government program chosen in place of a smaller, 
cheaper alternative. There are several directions 
in which state and federal sentencing practices 
can develop to retain any benefi ts of the current 
regime while focusing on fi scal responsibility and 
increased justice.

RETHINK LAW-AND-ORDER SENTENCING

Law-and-order sentencing does not accomplish the 
goals of a well-constructed, well-thought-out sentenc-
ing policy. Nonetheless, the power of inescapable logic 
is rarely suffi cient to displace an entrenched political 
position. As in any area of policy development, reform 
of contemporary sentencing will need to be pursued 
incrementally. The fi rst steps should be empirical and 
educational. In Texas, the legislature should fund a 
high-profi le study of alternative sentencing strate-
gies with a particular eye toward cost-effectiveness. 
A combination of high-level political involvement, the 
creation of an interim committee to study the issue, 
and solid research could bring the issues and alterna-
tives onto the state agenda in a way that does not 

threaten any individual lawmaker’s political views 
or campaign prospects.

REINVIGORATE PRINCIPLED SENTENCING

If incremental change is to take place in Texas, 
legislators will need political insulation until the 
public becomes aware of the issues. A high-profi le 
study could increase the visibility of issues relating 
to sentencing policies and allow lawmakers to ex-
press nuanced opinions without being taken to task. 
Until public awareness and knowledge of the issues 
surrounding disproportional sentencing increases, 
legislators endorsing the idea of scaling back law-
and-order sentencing policies will be accused of 
being soft on crime. In general, lawmakers should 
more explicitly embrace the ideas of proportionality 

and rehabilitation 
by building these 
intentions into the 
sentencing laws or 
strongly explicating 
legislative intent.

At both the state 
and federal levels, 
before any piece of 
legislation can be 
considered, it is nec-
essary for the legisla-
tive budget offi ce to 
determine the likely 

cost of the bill. A similar approach could be taken 
with changes in sentencing policy whereby any bill 
changing sentencing policy could be accompanied by 
an analysis indicating the likely number of lives saved, 
damage and loss prevented, and pain and suffering 
avoided. All of these factors are diffi cult to compare 
to a bill’s fi scal cost expressed in dollars and cents, but 
modern statistical techniques allow effective prices to 
be placed even on these intangibles.
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One of the problems faced by lawmakers attempting 
to rationally and methodically construct a criminal 
justice system is the degree to which extremely rare 
crimes are sensationalized by the media. This, in turn, 
leads the public to believe that egregious crimes are 
more common than they are and to call for reform of 
the system to prevent further crimes. While in some 
cases sensational crimes will be indicative of actual 
fl aws in the criminal justice system, more often they 
will be extremely rare events that the criminal justice 
system could never be reformed to prevent without 
becoming unwieldy, irrational, and oppressive.

A rational and realistic criminal justice system 

Without signifi cant reforms to the 
criminal justice system with a specifi c 
goal of returning to explicit and 
understood sentencing principles, 
the American prison system will 
grow unabated, as will the negative 
externalities associated with it.
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will have as its purpose the delivery of as much 
justice as possible and the prevention of as much 
crime as possible within the constraints of fi scal 
responsibility and individual liberties. This balance 
will necessarily involve a certain amount of risk. 
Although never put in terms of dollars saved versus 
hypothetical lives lost, the trade-off between public 
safety and fi scal responsibility is implicit. If a crimi-
nal justice system is to remain rational and realistic, 
the legislators charged with its maintenance must 
acknowledge to themselves and to the public the 
implicit trade-offs. Before the risks associated with 
a rational criminal justice system can be acknowl-
edged, however, a certain amount of knowledge 
must be disseminated into the community.

CONCLUSION

The predominant, and perhaps growing, trend in 
contemporary sentencing practice at both the fed-
eral and state levels is toward unnecessarily harsh 
sentences. Epitomizing the law-and-order approach 
to criminal justice, such trends are wasteful in their 
expanse and disturbing in their implications. With-
out signifi cant reforms to the criminal justice system 
with a specifi c goal of returning to explicit and un-
derstood sentencing principles, the American prison 
system will grow unabated, as will the negative 
externalities associated with it. While immediate 
and dramatic changes are probably not possible in 
the current political environment, there are specifi c, 
tangible, and realistic policies that can be adopted 
to move the state and the country in a better direc-
tion. The pros and cons of the current sentencing 
regime and alternatives need to be reintroduced into 
the public debate. Included in this public dialogue 
should be a return to explicit sentencing principles. 
Finally, the risks involved in a well-constructed 
criminal justice system need to be acknowledged if 
any true progress is to be made, for it is primarily 
because of public misunderstanding that tough-on-
crime political rhetoric gains traction.
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THE PROBLEM OF 
THE DECLINING 
REAL WAGE:
HISTORY, ANALYSIS, AND 
RECOMMENDATIONS

In the “Long Strike of 1875,” coalminers rose up against their mine 
operators to demand, among other things, a better wage.1 After 
months of struggle, the miners were defeated and returned to 

work with little to show for their troubles. After the strike was broken, 
the workers’ wages were cut repeatedly. Union records show that 
in 1876, 1877, 1878, and 1879 the miners “received 48, 58, 50 and 51 
cents respectively less than in 1869 for doing the same dollar’s worth 
of work.”2 The workers sang their sorrows, reciting lyrics such as: 

Our wages, they grow beautifully less,
And if they keep growing thus, I guess,
We’ll have to put on magnifying specs,
To see the little fi gures on our checks,
It’s nothing strange to fi nd on seeing the docket,
We’ve worked a month and are still out of pocket, 
It makes a man feel dirty cheap, you bet,
To work a month and then come out in debt.3

For many Americans in the early 21st century the song remains 
the same. Between 1973 and 2000 the real wage (average hourly 
wages and salaries of production and nonsupervisory workers in the 
total private sector, adjusted for infl ation) decreased by 8 percent.4

The decreasing value of the average real wage is a signifi cant social 
policy problem in the United States. This paper will review federal 
wage policy, outline relevant demographic and employment trends, 
analyze the problem as it stands today, and provide a set of recom-
mendations for addressing the problem.
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FEDERAL WAGE AND RELATED POLICIES

The federal government has long recognized the im-
portance of wage policy as a subset of general social 
policy. Indeed, the American social policy landscape 
includes various mechanisms aimed at “making 
work pay,” that is, ensuring that people who work 
do not live in poverty. The Fair Labor Standards Act, 
the Earned Income Tax Credit, and the recent policy 
efforts to assist workers in improving their skills 
through education and training-based programs, such 
as the Workforce Investment Act, represent the ma-
jor government forays into wage and wage-support 
policy. This section of the paper reviews the develop-
ment, delivery, and results of these policies.

FAIR LABOR STANDARDS ACT OF 1938
Until 1937 the Supreme Court positioned itself as 
one of the major obstacles to legislation pertaining 
to minimum labor standards in the United States.5

However, in March 1937, Justice Owen Roberts 
switched positions and voted with the four-man lib-
eral minority in West Coast Hotel Company v. Parrish,
upholding Washington state minimum wage laws. 
President Franklin D. Roosevelt soon introduced a 
bill to Congress that, after several rounds of debate 
and revision, was to become the Fair Labor Stan-
dards Act (FLSA). The FLSA established, for the fi rst 
time, minimum federal standards for both wage and 
overtime entitlement and banned interstate trade of 
goods produced with child labor. The major wage 
provision of FLSA was the creation of a minimum 
wage of $0.25 per hour that was to be increased to 
$0.40 per hour within seven years.

The U.S. Department of Labor (DOL) established 
a Wage and Hour Division, which oversaw employ-
ers’ implementation of the federally mandated 
labor standards. The newly established bureau-
cracy, staffed with investigators, supervisors, and 
technical assistance experts, fi rst helped employers 
interpret the FLSA and implement programs in 
accordance with the new law. It then became re-
sponsible for investigating employee complaints, 
conducting random reviews of worksites, and 
enforcing the FLSA.

The Act faced fierce opposition both prior to 
passage and during its implementation. Opponents 
warned that the law would result in a return to 
higher rates of unemployment. President Roosevelt 
strongly disagreed; during a fi reside chat he stated, 
“Do not let any calamity-howling executive with an 
income of $1,000 a day . . . tell you . . . that a wage 
of $11 a week is going to have a disastrous effect on 
all American industry.”6

SUBSEQUENT MINIMUM WAGE POLICY

The minimum wage established in FLSA has seen 
numerous nominal increases. The minimum wage 
was adjusted over 20 times between 1938 and 1997.7

Additionally, many of the raises were accompanied 
by an expansion of eligible workers. Amendments 
to FLSA in 1961 and 1966 expanded coverage to 
the previously ineligible retail trade, public school, 
nursing home, laundry, and construction sectors, 
but allowed for a tiered system of minimum wages 
with different industries having different levels of 
minimum pay.8 A 1977 amendment set a uniform 
minimum wage for all covered employees.9

Has existing minimum wage policy succeeded in 
“making work pay”? No. Unfortunately, the many 
increases to the minimum wage have not main-
tained the wage fl oor at its peak level, much less 
kept the minimum wage above the poverty level. 
Today, even after the most recent increase to $5.15 
per hour, the real minimum wage is worth $2.03 
less what it was in 1968 (see Figure 1).10

EARNED INCOME TAX CREDIT

The Earned Income Tax Credit (EITC) was borne 
out of the central tax policy mechanism, the Nega-
tive Income Tax, embedded in President Nixon’s 
Family Assistance Plan (FAP).11 Although the FAP 
was not adopted, the idea of providing fi scal al-
lotments to low-income workers through the tax 
system remained popular among some policymak-
ers. President Ford signed the Tax Reduction Act of 
1975, which included the EITC, which transferred 
monies, on a schedule, to low-income workers. The 
primary objective of the transfer payment was not to 
support wages, but rather to stimulate the economy 
during the recession of 1975 by providing low-in-
come workers with additional disposable income. 
Still, the dual objectives of tax reduction and income 
support were popular with both Republicans and 
Democrats, and in 1978 President Carter made 
the EITC a permanent part of the federal tax code. 
Expansions of the EITC in 1986, 1990, and 1993 ef-
fectively transformed the program from “a small tax 
credit to a large anti-poverty program.”12

Today, EITC functions as a signifi cant tax credit 
mechanism for low-income workers. The IRS ad-
ministers the program as a relatively simple tax 
rebate. Eligible employees submit a brief form to 
the IRS. The IRS then provides the appropriate 
lump-sum credit to the employee. At just 1 percent 
of overall program costs, administration of the 
program is remarkably cheap.

Has the EITC been successful in supporting 
workers’ wages? As a federal transfer supplement 
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Figure 1
Real value of the federal minimum wage, 1950-2004

Year

Source: Economic Policy Institute, Minimum Wage Issue Guide. Online. Available: http://www.epinet.org/issueguides/minwage/fi gure1.gif. Accessed: 
February 6, 2005.

to income, yes. As a tool for changing the overall 
wage structure, no. There is no doubt that the EITC 
provides workers a tangible reward for work that 
helps fi ll the poverty gap. However, in 2003 a single 
parent with two children, working a full-time, mini-
mum wage job would have a combined earnings 
and EITC tax credit of $14,097, or only 95 percent 
of the 2003 poverty threshold of $14,824 for a fam-
ily of three (see Figure 2).13 EITC helps supplement 
workers’ incomes, but it does not always push them 
over the poverty threshold.

Regarding overall wage structures, EITC may 
have the effect of actually lowering wages for 
low-income workers. EITC is as much a wage 
subsidy for employers as it is a wage supplement 
to employees. Every dollar the government pro-
vides in the form of a tax credit (or, additional 
income) is a dollar that the employer need not 
provide. Recent research by the Urban Institute 
supports this logic.14 While workers still receive a 
net benefi t from EITC, their actual wages decrease 
by between 7.5 and 13.1 percent of the amount of 
the government subsidy.15

EITC reaches millions of low-income workers 
and is the largest federal antipoverty, income trans-
fer program in existence.16 However, the program 
may actually degrade the overall wage structure. 
Additionally, as EITC is legislated, it could also be 
unlegislated or eliminated, putting benefi ciaries at 
the mercy of national legislators. Thus, there is no 
guarantee of a permanent benefi t. 

Figure 3
Minimum Wage Workers 

and the Poverty Threshold

Source: EPI analysis

Figure 3: Minimum Wage Workers and the Poverty Threshold

Source: Economic Policy Institute, Minimum Wage Issue Guide. Online. 
Available: http://www.epinet.org/issueguides/minwage/fi gure3.gif. 
Accessed: March 18, 2005.

TRAINING, EDUCATION, AND SKILL DEVELOPMENT

According to the Government Accountability Offi ce 
(GAO), in 1999 there were 40 federal job-placement 
or job-training programs. These programs, targeted 
at youth, welfare recipients, poor adults, and dislo-
cated workers, spent approximately $12 billion in 
1999.17 Figure 3 describes some of the major federal 
job-training acts.
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Figure 3
Major Federal Job-Training Acts

Date Act Description/Highlight

1962 Manpower Development and Training Act (MDTA) First modern job training legislation, focused on workers dislocated due to automation 
and technological change

1962 Trade Expansion Act (TEA – TAA) Training to workers dislocated due to foreign imports

1964 Economic Opportunity Act (EOA) Part of War on Poverty legislation, job training and adult education services

1967 Work Incentive Program (WIN) Training to welfare recipients

1973 Comprehensive Employment and Training Act (CETA) Attempted consolidation of existing programs, use of block grants

1982 Job Training Partnership Act (JTPA) Replaced CETA, expansion of block grants

1984 Carl Perkins Vocational Education Act Coordination of vocational education programs

1985 Food Security Act Training for food stamp recipients

1988 Family Support Act Replaced WIN, created new training program for welfare recipients 

1998 Workforce Investment Act (WIA) Consolidated many Department of Labor programs, mandated One-Stop Career 
Centers in every state

Describing the administration and delivery 
mechanisms of each program is not the goal of this 
paper; yet, some useful generalizations can serve 
to inform this discussion. First, the Comprehensive 
Employment and Training Act (CETA) of 1973 was 
the fi rst attempt to consolidate the many existing 
job-training programs. In addition to better coordi-
nating the programs, CETA replaced a number of 
population-specifi c job programs with block grants, 
marking the beginning of the devolution of federal 
job-training programs. Second, the Job Training 
Partnership Act (JTPA) of 1982 replaced CETA, con-
solidated more programs into block grants and fur-
ther devolved workforce and job-training programs 
to the states. Finally, the Workforce Investment Act 
(WIA) of 1998 consolidated various job-training 
programs with other related workforce programs 
and mandated that states create One-Stop Centers 
to provide citizens with a single point of contact for 
the myriad of workforce and training services. 

Much of the current wage policy discussion in 
the United States emphasizes the need for a better 
educated labor force. Many believe that education, 
training, and skill-development programs will fos-
ter a more productive workforce, leading to higher 
wages for workers. So the question must be asked: 
Do additional levels of education, training, and skill 
development raise wages?

Abundant evidence indicates that higher levels 
of education and training result in higher wages for 
individual workers.18 There is general consensus 
that enhancing one’s skills is almost a prerequisite 
for taking the next step up the career ladder. But, 
does education and training improve the lot of all 
low-income workers? The data suggest otherwise. 

Edward Wolff notes, “even as educational attain-
ment has increased in recent decades, real wages 
have still fallen.”19 Furthermore, Wolff reports, 
“as educational opportunities have improved for 
a broader swath of the U.S. population, economic 
inequality has not fallen, but rather has increased.”20

So despite significant government spending on 
education, training, and skill development, work-
ers at the bottom of the wage structure continue to 
fall behind. How could this be? James Galbraith 
thinks this pattern continues because “the distinc-
tion between (wage) structure and (job) placement 
is often muddled.”21 When an individual receives 
training and moves up the career ladder, his own 
wages will increase, but the character of the job left 
behind does not improve; in most cases, it remains 
a low-wage position. Simply put, training is good 
for individual employees, but does little to better 
the overall wage structure. 

REVIEW OF GOVERNMENT WAGE POLICIES

Federal government programs have long focused 
on helping workers make a living. FSLA created the 
fi rst legislated wage fl oor and initially improved 
the lot of many low-income workers. The minimum 
wage was once used to raise or at least maintain the 
wage fl oor, but it is now worth much less in real 
terms than it was in the late 1960s. For all its benefi ts 
to workers and companies, EITC may actually lower 
the equilibrium wage fl oor, and as experience with 
the minimum wage shows, a danger exists that the 
legislation could be slowed, stopped, or repealed. 
Finally, training and education do little to improve 
the wage structure. More recent legislation and 
policy recommendations, such as childcare credits, 
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economy will see an increase in historically lower 
paying jobs. 

Another demographic trend, the increase in 
single-parent households, also presents a problem 
for wage earners. The number of single mothers 
increased from 3 million to 10 million between 1970 
and 2000; over the same time frame, the number 
of single fathers also increased, from 393,000 to 
2 million.31 These trends show no signs of retreat-

ing. At time when two wages 
are increasingly required to 
support a family, more fami-
lies have just one household 
wage earner. 

Demographic and employ-
ment trends reveal that in the 
future a higher proportion of 
traditionally low-wage earn-
ers will enter the labor force, 
the number of low-wage 
jobs will increase, and more 
families will depend upon a 
single wage earner. Unless a 
sudden and signifi cant shift 
occurs and closes the race 
and gender wage gaps, the 
future provides no relief for 

a continuing decline in the average real wage.

ANALYSIS OF THE PROBLEM

This section will examine factors infl uencing the 
need to address the issue of declining real wages: 
failure of existing policies, undercutting of tradi-
tional American values, workers requiring public 
assistance, and increasing income inequality.

 History reveals that existing public policies 
have failed to remedy the problem. Government 
has made numerous attempts to make work pay. 
While some policies initially had positive wage ef-
fects for all low-income workers, the set of policies 
as a whole has fallen short of maintaining a wage 
fl oor that keeps workers out of poverty. Simply, 
social policy to date has not suffi ciently addressed 
the problem of the falling real wage. 

The declining value of the real wage goes against 
the bedrock of American values. The United States is 
often referred to as the land of opportunity, a place 
where hard work and sacrifi ce lead to economic suc-
cess.32 In fact, a recent survey found that 94 percent 
of Americans believe “people who work . . . should 
be able to earn enough to keep their families out 
of poverty.”33 However, people who work are not 

seem to indicate that legislators are resigned to 
believing that some kinds of work will never truly 
“pay” and that the true solution is providing sup-
port to workers in those jobs. 

CURRENT DEMOGRAPHIC TRENDS

 Wage policy and wage levels are not set in 
a vacuum. Demographic 
change affects the demand 
for goods and services as well 
as the composition of the la-
bor force. Trade, technology, 
and globalization also af-
fect the overall employment 
profile and, thus, the wage 
structure. This section will 
review current trends and 
explain their effect on future 
wage prospects.

The U.S. population is 
expected to grow by approxi-
mately 24 million people by 
2012.22 The U.S. labor force 
is predicted to grow by 12 
percent through 2012.23 The 
labor force will become increasingly diverse: the 
proportion of whites in the workforce will decrease 
as the number of minority workers increases.24 The 
number of women entering the labor force will 
continue to grow at a rate faster than that of men.25

Today, on average, minorities earn lower wages 
than whites, and women earn lower wages than 
men.26 If current trends continue, the demographic 
changes in the labor force signal a continued decline 
in overall wage levels for low-income workers. 
Thus, demographic changes could exert further 
downward pressure on the average real wage.

Trade, technology, and globalization are 
helping to shift the United States from a goods-
producing to a service-providing economy. 
Estimates project that more than 20 million of 
the 21.6 million new jobs created through 2012 
will be in the service sector.27 The occupations 
with the largest numerical increase in employ-
ment will include retail sales persons, customer 
service representatives, wait staff, and security 
guards.28 On average, service sector jobs pay less 
than manufacturing jobs.29 Many of the fastest 
growing occupations listed above have average 
wages below the average service sector wage.30

So, in addition to an increasing proportion of 
lower wage earners entering the workforce, the 

EITC is as much a wage 
subsidy for employers as 
it is a wage supplement to 
employees. Every dollar 
the government provides 
in the form of a tax credit 
(or, additional income) is 
a dollar that the employer 
need not provide
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deserving poor. Economic inequality is a serious 
problem, one that threatens “the social solidarity 
and stability of our country.”45

RECOMMENDATIONS FOR CHANGE

With the average real wage declining and economic 
trends exacerbating the problem, it is time for a 
revised policy approach. My recommendations are 
not necessarily new, but rather are a return to for-
mer policies. They are rooted in the virtue of work, 
primacy of family, rule of law, autonomy of the 
individual, and strength of collective action. They 
seek to “make work pay” truly and more immedi-
ately by fostering an environment in which every 
job is a good job, one that provides wages above the 
poverty level. The recommendations are popular 
among citizens, relatively inexpensive (especially 
in a cost-benefit context), and aligned with core 
American values. 

RAISE THE MINIMUM WAGE AND INDEX IT TO 
PRODUCTIVITY

Raising the minimum wage will undoubtedly in-
crease the wages of many low-wage earners. The 
Economic Policy Institute estimates that raising 
the minimum wage would positively affect over 12 
percent of the workforce.46 Such an increase would 
also boost the spending power of those who spend 
the highest percentage of their wages, thus provid-
ing a stimulus to the economy.47

Detractors of the minimum wage argue that an 
increase in the wage fl oor will result in a net de-
crease in jobs and will unduly hurt small business 
owners. However, several recent studies fi nd no dis-
cernable job loss due to increases in the minimum 
wage.48 Additionally, a recent survey of small busi-
ness owners conducted by the Levy Institute found 
that just 13.4 percent of those surveyed thought that 
an increase in the minimum wage would “affect 
their hiring and employment decisions.”49

Raising the minimum wage has popular support. 
Three recent surveys have shown overwhelming 
public support for raising the wage fl oor.50 In each 
survey, over 75 percent of those surveyed support-
ed increasing the minimum wage.51 Additionally, 13 
states have already increased their minimum wages 
to a level above the federal level.52

Indexing the minimum wage to productivity 
would provide for regular increases in the wage 
fl oor. A minimum wage that only increased when 
productivity rose would ensure that the increases 
were indirectly earned by the workers in the form 

always able to keep their families out of poverty. Of 
the 7.5 million American families living in poverty, 
63 percent have at least one family member partici-
pating in the workforce.34 Millions more working 
families hover above the offi cial poverty threshold, 
but continue to struggle economically.35

While the average worker’s wages have fallen, 
the median family income has risen.36 However, 
the rise in median family income is not the result 
of better jobs; instead it results from higher levels 
of mothers participating in the labor force. In 1970, 
41 percent of mothers held jobs; today over 70 
percent do.37 Families can no longer maintain liv-
ing standards with a single wage earner. Over 60 
percent of families with children have both parents 
working, a marked increase since 1970.38 Therefore, 
in addition to assaulting the American value of 
the virtue of work, the declining real wage also 
jeopardizes another American ideal: the primacy of 
family. Families with two wage earners have less 
time to spend together, which forces them to decide 
between more time with each other or more food 
on the table. In short, economic requirements can 
trump personal, familial desires. 

When workers do not earn enough to support 
themselves and their families, they turn to public 
assistance programs funded by taxpayers. Today, 
approximately one of every four American workers 
earns subpoverty wages.39 A surprising number of 
working people qualify for public assistance. In an 
increasingly service-oriented economy, it is alarm-
ing to discover that service workers are more likely 
to utilize public assistance programs than workers 
in other industries. A recent report found that work-
ers at Wal-Mart, America’s largest employer and 
employment trendsetter, utilize public assistance 
programs almost 40 percent more than other work-
ers.40 The study, conducted in California, found that 
if all retailers were to adopt pay practices similar 
to Wal-Mart’s, it would cost the taxpayers of the 
state $410 million per year.41 A similar report on 
working and living conditions of retail workers in 
New York City found that 35 percent qualifi ed for 
Medicaid and 12 percent received public housing 
or rent subsidies.42 Additionally, many service and 
other low-wage workers qualify for EITC. In sum-
mary, low-wage jobs cost taxpayers an enormous 
amount of money. 

Finally, it should be briefl y noted that the declin-
ing real wage has been accompanied by increasing 
wage and income inequality.43 Growing inequality 
“undermine[s] our sense of ourselves as a nation of 
equals.”44 This, in turn, leads to bitter and destruc-
tive battles over transfer payments, welfare, and the 
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that immigration adversely impacts the wages of 
Americans who are in job competition with im-
migrants.60 More specifically, a recent study by 
Harvard economist George Borjas found that the 
infl ux of immigrants from 1980 to 2000 “lowered 
the wages of white native workers by 3.5 percent, it 
lowered the wage of native-born blacks by 4.5 per-
cent, and of native-born Hispanics by 5 percent.”61

The study also found that immigration reduced the 
average annual earnings of native-born men by ap-
proximately $1,700.62

A common argument against stricter immigra-
tion laws and a central tenant of President Bush’s 
guest worker legislation is that immigrants take 
jobs that Americans do not want. In reality, it is 
diffi cult to fi nd jobs that Americans do not want. 
As Jeffrey Passel of the Urban Institute explains, 
“under standard economic theory, there’s no such 
thing as a labor shortage, merely a shortage at the 
wage being offered.”63 Without a massive supply of 
immigrant labor, businesses would be required to 
compensate workers with a higher wage. In sum-
mary, immigrants take jobs that Americans do not 
want at the prevailing wage, a wage that has been 
lowered by the infl ux of immigrant labor. 

How should immigration law be reformed? First, 
all workers in this country should be granted legal 
status and informed of their rights. This will help to 
eliminate the shadow market of undocumented im-
migrants and uninformed workers whose presence 
brings down wages for all low-income workers. 
Second, immigration law should be amended to in-
crease penalties for employers who knowingly hire 
undocumented immigrants. Third, border security 
and patrols should be improved. Finally, the com-
position of immigration should be altered. Today, 
just 12 percent of legal immigrants are admitted 
based on their skills and education.64 We should 
revise immigration law to give higher priority to 
skilled and educated immigrants, thus relieving the 
oversupply of low-skill workers. Such a policy in 
not uncommon; many advanced industrial nations, 
including Canada, use such a system.

Is immigration law reform feasible? If legislators 
vote in accordance with the desires of their constitu-
ents, then yes it is. Sixty-fi ve percent of Americans 
believe that immigrants hurt the economy by driv-
ing wages down.65 Seventy-seven percent think that 
the government should better restrict and control 
immigration.66 In fact, large numbers of Americans 
support the outright reduction of immigrants al-
lowed into the United States.67 A policy aimed at 
better controlling the fl ow of immigrants would 
garner widespread public support.

of their contribution to improved productivity, 
thus quieting the argument that minimum wage in-
creases unnecessarily reward undeserving workers. 
Most important, such an indexed minimum wage 
could quell the political debate currently surround-
ing minimum wage discussions. A legislature could 
deny a raise to productivity-improving workers, but 
they would do so at their own peril. 

ENFORCE EXISTING FSLA LAWS

Compliance with FSLA laws is poor, especially 
in the growing service sector. Two recent studies 
conducted by the Department of Labor reported 
that just 5 percent of restaurants, 35 percent of ho-
tels, and 40 percent of nursing homes comply with 
federal minimum wage and hour regulations.53 The 
Employer Policy Foundation, a business-friendly 
think tank, estimated that workers would receive 
an additional $19 billion per year if FSLA laws were 
strictly enforced.54

In the 1950s, one wage and hour inspector existed 
per 46,000 employees. The ratio today is one inspec-
tor to every 150,000 employees.55 Furthermore, over 
50 percent of DOL wage and hour inspections are 
conducted solely by fax and/or telephone.56 Enforc-
ing the laws would require the DOL hire additional 
staff, but the cost of the additional staff would be 
far outweighed by the increases in employee pay 
and the federal tax revenue associated with recov-
ered wages. Almost 70 percent of workers say they 
need “much more” or “somewhat more” protection 
for their rights.57 Americans broadly support the 
enforcement of existing laws designed to protect 
them in the workplace. 

REFORM AND ENFORCE IMMIGRATION LAWS

The standard model of economic theory informs us 
that as the supply of workers increases, the wages 
paid to those workers will decrease. Existing im-
migration policy has dramatically increased the 
supply of unskilled workers. Although legal im-
migrants comprise about 12 percent of America’s 
workforce, they account for 31 percent of high 
school dropouts in the workforce.58 Undocumented 
immigrants have even more unfortunate educa-
tional backgrounds, with an estimated 75 percent 
lacking a basic high school education.59 This means 
that any effects of immigration on the wages or job 
opportunities of Americans will disproportionately 
affect less skilled workers. 

Research by the National Academy of Sciences, 
the Department of Labor, the Center for Immigra-
tion Studies, and others examining the impact of 
immigration at the national level has concluded 
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organize, bargain collectively, and strike.74 Other 
research has found that approximately 70 percent 
of employers disregard labor laws when fi ghting 
a union organizing campaign in their workplace.75

Most disturbing, 25 percent of employers facing a 
union organizing campaign illegally fi re at least 
one pro-union worker.76 The legal remedy for the 
worker and the legal penalty for the employer are 
notoriously weak and ineffective. Bluntly, Ameri-
can workers’ workplace rights are not effectively 
observed or enforced. 

The federal government can and should re-
form labor law. The government should enact 
harsher penalties for employers who break the 

law and it should make 
union organizing easier 
by simplifying the certi-
fi cation process for union 
election results. By al-
lowing a “card check” 
process, where a union 
is recognized once a ma-
jority of workers have 
signed union authoriza-

tion cards, to replace the existing cumbersome 
National Labor Relations Board election process, 
which promotes an adversarial environment, the 
government would make union organizing easier, 
faster, and, some say, less contentious. 

Detractors will say that union workplaces are not 
as productive as nonunion workplaces, but numerous 
studies have shown otherwise.77 Others will charge 77 Others will charge 77

that unions will cause employers to raise prices, thus 
hurting consumers. Ironically, since 1970 productiv-
ity and profi ts have been increasing as wages have 
decreased.78 Productivity gains are not passed on to 
consumers or workers; they are captured by capital-
ists in the form of profi ts. Finally, critics will warn that 
higher wages in America will result in more jobs be-
ing shipped overseas, but the fastest growing jobs are 
service-sector jobs, which cannot be moved to other 
countries; that is, your burger cannot be cooked, your 
car cannot be washed, and your bedpan cannot be 
changed in China. The jobs being created in America 
are service jobs and must, by their very nature, be 
performed locally. 

It is signifi cant to note that unions enjoy much 
popular support today. Over 40 million workers say 
they would like to join a union.79 Over 44 percent of 
workers say they would be union members today if 
union elections were fairer.80 Reforming labor law 
to coincide with the desires of a signifi cant percent-
age of citizens would be politically popular. Most 
important, it would enforce individual autonomy 

REFORM LABOR LAW

Labor unions play an important role in increasing 
wages. It is no surprise that as the percentage of 
unionized workers in the labor force has declined, 
so has the average real wage. In 1972, 25 percent of 
the private sector labor force was unionized, and 
real wages equaled about $3.45 (1970 dollars).68 In 
2004, just 8 percent of the private sector labor force 
is unionized, and the average real wage has fallen 
to approximately $3.30 (1970 dollars).69

How would unions help to remedy the problem 
of the falling average real wage? First, unions raise 
the wages of their members. The more members 
they have, the higher average wages will become.70

Second,  research has 
shown that “in industries 
and occupations where a 
strong core of workplaces 
are unionized, non-union 
employers will frequently 
meet union standards or, 
at least, improve their 
compensation practices 
beyond what they would 
have provided if there was no union presence.”71

Princeton University economist Henry Farber found 
that the average nonunion worker in an industry 
with 25 percent union density has had wages 7.5 
percent higher because of the union’s industry 
presence.72 The positive impact of industry union 
density was greater for workers with lower levels 
of education.73 Additionally, unions are important 
actors in the monitoring and enforcement of exist-
ing workplace laws. Unions inform workers of 
their rights, encourage workers to exercise their 
rights, and help to monitor workplace conditions. 
This monitoring capacity alleviates some demand 
for government monitoring services and frees up 
resources to focus on workplaces truly requiring 
investigation. In summary, unions raise workers’ 
wages and rights awareness, and if union density 
is signifi cant within an industry, they also raise the 
wages of nonunion workers. 

Why has union density in the workforce de-
clined so much since 1970? The shift from a more 
goods-producing economy (where 14 percent of 
manufacturing workers belong to a union) to a 
service-providing economy (where just 3 percent of 
service workers belong to a union) is an important 
factor. Additionally, several scholars have noted 
how diffi cult it is to form a union under existing 
application of labor law. Human Rights Watch re-
cently released a report highlighting the diffi culty 
of American workers in exercising their rights to 

Unions inform workers of their 
rights, encourage workers to 
exercise their rights, and help to 
monitor workplace conditions.
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CONCLUSION

As Craig Becker notes, “Manufacturing jobs were 
not inherently good jobs” that paid living wages.81

Rather it was a set of public policies, such as the 
National Labor Relations Act of 1935 and the FLSA 
of 1938, as well as the ability of working people 
to form unions to better their wages and working 
conditions, that historically made blue-collar jobs 
a ladder to the middle class.82 Jobs in the growing 
service sector can become “good jobs,” too. How-
ever, changes will not magically happen; legislators 
must develop a set of public policies that seek to 
truly make work pay by removing barriers to wage 
growth. Making work pay does not mean providing 
support to those people in jobs with poor wages 
or redistributing wealth; it means facilitating an 
environment where real wages rise so that every 
job can become a good job. The recommendations 
in this paper are a start. 
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NO CHILD 
LEFT BEHIND:
HOW THE POLICY WORKS TO 
FURTHER ENTRENCH EDUCATIONAL 
INEQUALITY IN TEXAS

THE NO CHILD LEFT BEHIND (NCLB) ACT seeks to improve 
the quality of education for students of all backgrounds and 
rekindle hope for our “neediest” children.1 The passionate 

political rhetoric and promise of $200 billion in funding that accom-
panied the passage of NCLB in 2001 seemed like an ideal solution for 
the long-entrenched problem of inequality in America’s education 
system.2 Indeed, many academics have examined and applauded the 
strides made by NCLB in dealing with the perplexing issue. Their 
claims are often well documented, and to a certain extent, it would 
be ludicrous to argue that NCLB does nothing to reduce inequal-
ity in education. I contend, however, that on balance NCLB does 
much more to reinforce educational inequality by obfuscating the 
detrimental outcomes of the policy behind a well-designed mirage 
of political rhetoric. 

Much debate surrounds the No Child Left Behind Act as a 
policy. Critics argue that poor implementation and insuffi cient 
funding of NCLB actually work to exacerbate inequality, but this 
critique alone lacks the incriminating strength of an attack on the 
design and approach of NCLB. If NCLB was genuinely intended 
and appropriately designed to reduce educational inequality and 
failed to do so because of technical missteps in the implementation 
or inadequate funding, then every argument could be rebutted 
by simply improving the process or fully funding the program. 
Instead, I assert that NCLB is fundamentally misguided and so 
poorly designed in its current form that it could never achieve the 
principle implicit in its name. This paper is aimed at discrediting 
the ill-conceived ideology and fl awed methodology of NCLB in 
the hopes that new policy approaches, which could play a serious 
role in reducing educational inequality in the United States, will 
emerge in the near future. 
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meaningless.12 Kingsbury and coauthors found 
that the variance among students of the same grade 
level between 12 selected states was vast in every 
subject.13 In third grade, reading profi ciency ranged 
from the 67th percentile to the 13th percentile.14

Texas was one of the states that set the cut score at 
the 13th percentile.15 In eighth grade reading, the cut 
scores ranged from the 74th to the 12th percentile.16

The implications of such a wide variance cannot 
be overstated. Telling a school, parent, teacher, or 
student that a certain score is profi cient has become 
almost meaningless, yet the consequences can be 
enormous for the future of everyone involved. The 
vast disparity in passing rates across the country is 
a natural result of the disparity of cut scores. 

Second, the wide range of passing rates makes 
state-to-state comparisons impossible. What does 

it mean for a school to be 
judged as passing by a large 
margin in one state, when 
that same school would 
be deemed a clear failure 
in another? It is true that 
states are at different levels 
of education quality and 
should have some fl exibil-
ity to defi ne success in their 
own systems. However, the 
pressure to set cut scores is 
clearly more infl uenced by 
the high stakes outcomes 

of the tests than by the true variance of educational 
opportunity. For example, in Arkansas no schools 
have failed to meet the profi ciency standard, while 
over 1500 have failed in Michigan.17 The lack of 
consistency exposes an administrative design fl aw 
in NCLB.

Third, the United States Department of Educa-
tion has tried to enforce reasonable standards, but 
it has no authority under the current law to force 
changes on state education departments. In some 
states, education departments have even joined 
with the U.S. Department of Education in asking 
other state legislatures to change the profi ciency 
standards to more accurately refl ect the true quality 
of education.18 However, states have to weigh the 
possibility of decreased funding if they raise cut 
scores. In the end, a lack of administrative oversight 
ensures that states will continue to use inconsistent 
and inadequate measures of profi ciency. 

Fourth, the system of rewards and punishments 
has been reversed. States that set high standards 
are much more likely to fi nd the majority of their 
schools under sanction.19 Meanwhile, schools that 

NCLB does much…to 
reinforce educational 
inequality by obfuscating the 
detrimental outcomes of the 
policy behind a well-designed 
mirage of political rhetoric.

THE RIGHT NAME FOR THE WRONG POLICY

H. L. Mencken, an early 20th century newspaper 
editor and writer, said, “For every complex problem 
there is an answer that is clear, simple, and wrong.”3

Neither the clear ideology nor the simple method-
ology of NCLB is capable of solving the complex 
quagmire of educational inequality. 

The design of NCLB is fl awed at its core. Most 
critically, it requires the federal government to 
intervene heavily in education policy, which has 
historically been the responsibility of states. It does 
so by using fi scal infl uence to press for major struc-
tural changes while simultaneously devolving the 
power and application of the programs back to the 
states and local governments.4

NCLB aims to achieve “stronger accountability 
for results” throughout the 
various levels of federal, 
state, and local authorities 
by imposing a strict system 
of fi scal rewards and pun-
ishments based on student 
performance and by plac-
ing high stakes on success.5

However, NCLB permits 
local entities enormous lati-
tude to defi ne “success” for 
their programs. It is analo-
gous to allowing gamblers 
to change the rules of a high-dollar blackjack game 
to suit the hand they have been dealt. The structure 
of the policy presents a contradiction of interests 
that leads to visible problems throughout the entire 
education system. 

NCLB requires that states reach a 100 percent 
profi ciency target in 12 years.6 This means that all 
students and all subgroups of students must make 
progress each year toward that goal.7 Each state can 7 Each state can 7

decide where to set the initial percentage of how 
many students must pass in order for a school to 
be judged acceptable.8 Schools that set low passing 
rates initially will have to make more progress in 
later years.9 This fl exibility creates some inconsis-
tency, but it is not the major problem. The larger 
issue is that each state is given broad discretion to 
defi ne what constitutes “profi cient” on tests for each 
grade.10 Furthermore, each year states can choose to 
alter the number of questions that students must an-
swer correctly in order to be judged profi cient.11

As they tackle these requirements, states, in-
cluding Texas, have faced numerous problems. 
First, the variance of standards between states is so 
broad that the concept of profi ciency has become 
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America’s educational system.31 Schools that tend 
to have high drop-out rates and a small percentage 
of students going on to college are deemed failing.32

These failing schools have historically struggled 
for equal resources and appropriate recognition in 
a system in which schools with large populations 
of poor minorities and limited English profi ciency 
learners are already chronically underfunded. 
Efforts to equalize funding have been pursued 
through state court systems, but because of passive 
resistance from state agencies, legislatures, and 
wealthy schools districts, they have experienced 
limited success.33

Under the current system, even a well-designed 
test standardized across states will reinforce in-
equality by using a status standard instead of a 
growth standard.34 The reason is because schools 
with high numbers of low-performing students 
will fi nd it much more diffi cult to meet NCLB stan-
dards than schools that bring in high-performing 
students.35 Kim and Sunderman found that reliance 
on the NCLB status test refl ects more accurately 
differences in student backgrounds than school 
quality.36 Alternative tests gauged progress over 
time and found similarities in achievement between 
groups of schools that both met and failed to meet 
AYP standards.37 NCLB further perpetuates the 
equality problem by mandating that funds be linked 
directly to success that is defi ned more by student 
demographics than by quality pedagogy. 

The implications of these issues indicate a trou-
blesome outlook for educational equality. Schools 
that are succeeding in the toughest of educational 
environments are being labeled failures by NCLB 
because of low relative test scores.38 The high-stakes 
consequences of NCLB tests and their effects on 
funding for these schools will be devastating.39

Successful approaches will be labeled as failures; 
funding will be diverted; the perception of stu-
dents, teachers, parents, and the public will further 
diverge from reality; and consequently, inequality 
will deepen.40

Advocates for educational equality and state 
leaders such as Governor Bill Richardson of New 
Mexico have actively lobbied the Education Depart-
ment to allow the use of a growth model to meet 
NCLB requirements.41 However, this type of change 
seems unlikely considering the radical transforma-
tion it would require to move to a growth model 
system. 

Texas recently took on the problem of testing and 
accountability. In the spring of 2004, the Texas Joint 
Select Committee on Education Finance was asked 
to look into the possibility of applying a growth 

set low standards are celebrated and their politi-
cians can proclaim that they are meeting the needs 
of their students.20 Naturally, states that initially set 
high standards are going to feel pressure to realign 
their standards to join what has become a race to 
the bottom. While the Department of Education 
is lobbying state legislatures to raise standards, 
many states are actually lowering their standards to 
compete with the “successful” states.21 The poorly 
designed policy leads to incentives that move in 
direct opposition to the stated values of “stronger 
accountability.”22

The situation in Texas illustrates how powerful 
this perverse incentive can be.23 The Texas State 
Board of Education signifi cantly lowered the pro-
fi ciency standard for the third grade reading tests 
so that students only have to answer 20 out of 36 
questions, or 55 percent, correctly.24 Like many 
other states Texas did so to avoid the possibility 
of NCLB sanctions.25 States at the lower ends of 
the proficiency spectrum have more motivation 
to lower their standards than they do to lobby for 
national standards. The problem is nothing short 
of an administrative quagmire, yet the Education 
Department lacks the authority to correct it. 

Furthermore, there is limited correlation between 
what it means for a school to be passing and whether 
that school is truly succeeding, another design fl aw 
woven into the NCLB program that is unlikely to 
change anytime soon. Even when the test scores are 
properly aligned across states, they only test attain-
ment of a particular standard; they do not measure 
success based on improvement.26 NCLB requires 
schools to make Adequate Yearly Progress (AYP), 
which implies some type of growth measure, but 
in actuality it only gauges whether an increasing 
number of students actually cross the profi cient line 
each year.27 This can lead to a complete misdiagno-
sis of how strong a school is performing.28 Schools 
with a high number of low-performing students 
who fall far below the profi cient mark may be able 
to bring those students a long distance, but they 
are still considered failing if they do not cross that 
threshold.29 Conversely, schools with high-perform-
ing students who are falling behind, but who do not 
cross into the failing range, are labeled successful.30

The design lacks any true growth measure and thus 
has major potential for inequality. 

Fifth, NCLB adds to educational inequality by 
giving new strength to the old problem of linking 
funds to success determined by demographics. 
Historically, statistics of students who graduate, 
who go to college, who fail, and who drop out have 
been the central method of evaluating quality in 
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three important standards. First, they must be well 
documented in academic literature. Second, the 
mistakes should have some negative impact on 
educational equality. Third, the impacts should be 
seen in Texas. These standards sharpen the focus 
to more accurately document the impacts of NCLB 
policy on education inequality in Texas. 

The previous section laid the groundwork for 
how poor policy design can hasten and even ex-
pand inequality. Its broad focus was necessary 
in order to demonstrate how the design of NCLB 
deepens the already ingrained problem. This sec-
tion and the following one look at how a misguided 
implementation of NCLB has already made those 
outcomes a painful reality for many, and together 
the sections paint a bleak picture of how an unre-
formed system could lead to a cycle of escalating 
inequality in Texas.

As mentioned earlier, Texas deliberately sets 
low test proficiency standards in order to avoid 
NCLB sanctions, a problem that, in Texas and many 
other states, is the likely result of poor application 
of NCLB in three ways. First, NCLB requires that 
schools must make Adequate Yearly Progress (AYP) 
overall and for several subgroups.44 These groups 
include minority, economically disadvantaged, 
disabled, and limited English profi cient students.45

In theory, this approach has the potential to actu-
ally narrow the achievement gap, but the broader 
design problems have largely overshadowed any 
potential gains in equality.46 In practice, the misap-
plication of these standards has actually magnifi ed 
the misalignment of profi ciency ratings and qual-
ity education.47 Kim and Sunderman found that 
“subgroup accountability rules put disadvantaged 
schools segregated by race and poverty and mul-
tiracial schools at a higher risk of failing AYP than 
white and middle-class schools.”48 One reason is 
because a single student can be counted in sev-
eral subgroups.49 Schools with a higher number of 
minorities will have more subgroups and thereby 
more opportunities to fail than schools with few or 
no minorities.50 Schools that otherwise have out-
standing scores are designated as failing if even one 
subgroup fails to meet the cut score or if the school 
does not get 95 percent participation from that 
group.51 Many school offi cials in Texas have claimed 
that their unsatisfactory designation was due to this 
exact problem.52 Further, many schools fail because 
students in the limited English profi ciency (LEP) 
subgroup perform poorly.53 Students who master 
English quickly leave these groups and increase the 
likelihood that the remaining subgroup will fail.54

The Texas accountability system contributes to the 

model to the current testing system in Texas. It 
looked at the academic and professional literature 
on the subject, researched growth models in the 
few other states that have them, and conducted 
interviews with growth model experts. It became 
clear very quickly that a growth model would yield 
unreliable results if applied to current standardized 
tests in Texas. The tests, which had been rewritten 
the previous year to align with NCLB standards, 
would have had to be rewritten again because 
growth-model tests must measure a broader range 
of skills than status-based tests. Students would 
need to be tested on two to three years of material 
instead of on the current one year. Unfortunately, 
growth-based exams take longer to produce data 
since they look at progress from one test to the next. 
Further, the NCLB model in place is fundamentally 
different, and states would be forced to completely 
scrap their current system or run growth tests in 
conjunction with the status-based exams.42 Ulti-
mately, as the California Department of Education 
concludes, a growth model is so incompatible with 
NCLB standards that adoption would be unlikely.43

With limited prospects for reform, it seems likely 
that states will be locked into the current NCLB 
model well into the future. 

Ultimately, the NCLB accountability system is 
fl awed by its very nature and design, and these 
fl aws will lead to a further entrenchment of inequal-
ity in the education system of the United States and 
Texas. However, the implementation of a policy is 
equally important as policy design. The arguments 
outlined from this point will focus on missteps in 
policy execution and misguided distribution of 
resources. On the one hand, the negative conse-
quences are more injurious because they deepen 
the wounds infl icted by the design of the system; 
on the other hand, these implementation and fund-
ing blunders could be more easily righted, than the 
design fl aws. 

IMPLEMENTATION

The implementation of No Child Left Behind has 
received much more critical press than the overall 
design issues. The attacks come from politicians 
on the left and right, state policymakers who have 
to design accountability systems to meet federal 
law, and numerous academics, administrators, 
parents, teachers, and students frustrated by its 
far-reaching rules and restrictions. Instead of giv-
ing a laundry list of complaints, this section focuses 
more narrowly on analyzing the missteps that meet 
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of a few students who are members of subgroups 
could cause the whole school to fail. 

Further, the system places enormous pressure 
on administrators to focus on receiving a profi cient 
rating, even if it does not help serve the larger edu-
cational needs of their students. For example, the 
dropout problem in Texas has grown considerably, 
and many believe that administrators have shifted 
their focus from keeping kids in school to passing 
tests.67 In fact, under poorly designed NCLB stan-
dards, schools have a perverse incentive to allow 
underachieving students to drop out in order to 
show infl ated graduation rates.68

It should be clear at this point that despite the 
best efforts of many schools 
to meet the fl awed account-
ability system, some will 
be designated as failing 
despite having a system 
that is good at advancing 
the education of students.69

It is diffi cult to predict all 
of the problems that could 
result, since schools are just 
now beginning to feel the 
sting of the failing label. It 
is clear, however, that most 

of the consequences will only exacerbate the chal-
lenges faced by disadvantaged students. 

Outlined below are probable consequences of 
NCLB that can already be observed in some parts 
of Texas. Growing inequality is not an irreversible 
trend, but the extent to which Texas students endure 
the escalating consequences will be determined by 
whether or not, and how quickly, the state deals 
with the problems outlined above. 

First, failing designations may lead to more 
blame being placed on the victims.70 Poor com-
munities that have been isolated for years due to a 
perception of hopelessly failing schools and inad-
equate social service systems will have one more 
mark of failure painted on them.71 Schools will feel 
increased pressure to narrow their curriculum and 
teach to the test.72 The effect could contribute to a 
current trend of abandoning educational techniques 
that teach students the importance of being civic-
minded members of a democratic society.73 Further, 
teachers who focus on drilling tests develop less 
creativity in the classroom.74 And students who 
learn under a test-focused system are less likely to 
develop critical thinking skills or increase cultural 
competency.75 The changes in curriculum also fo-
cus attention away from alternative learning styles 
and traditional course subjects like art, music, or 

increasing inequality as these misaligned designa-
tions unfairly disparage schools based solely on 
their demographic responsibility to serve more 
students in challenging circumstances. 

The second major implementation issue is that 
the Texas system is miscalibrated across grades.55

First, Texas requires students to take reading tests 
in both the third and seventh grades.56 Theoretically, 
students who are profi cient on the third grade test 
and progress normally to the seventh grade should 
also score in the proficient range.57 However, in 
Texas, the reading scores for the seventh grade 
are overestimated by 12 percent when compared 
to scores in the third grade.58 The misalignment 
of scores between grades 
therefore makes it pos-
sible for a student who 
was designated as passing 
at one point in the sys-
tem to be later designated 
as failing, though at no 
fault of the school, parent, 
teacher, or student.59 Even 
a small variance can make 
the difference for many 
students and could easily 
push schools into the fail-
ing category.60

The third implementation issue is that the system 
is miscalibrated between subject matters.61 In other 
words, students’ ability is tested more rigorously in 
some subjects than in other, leading to much higher 
rates of failure in some subjects than in others. Once 
again, the Texas accountability system is guilty of 
writing its tests with this type of misalignment.62

The seventh grade math exam’s cut score makes it 
signifi cantly harder than the seventh grade read-
ing test.63

Other technical problems with NCLB account-
ability are worth mentioning. The safe harbor 
mechanism is designed to give schools with 
low-performing students a shot at overcoming a 
“failing” designation if they can show that they 
were successful in reducing the number of failing 
students by 10 percent.64 However, operationally 
it has a crucial fl aw: the mechanism is much more 
useful if cut scores are set low, which gives states 
another reason to lower their standards.65

It is important to remember that in the larger 
framework, NCLB is tilted heavily against students 
who suffer from education inequalities.66 Schools 
close to the edge of failing are much more likely to 
be pushed back across that line by testing errors. 
The effect of any of these problems on the scores 

The system of rewards 
and punishments has been 
reversed. States that set high 
standards are much more 
likely to fi nd the majority of 
their schools under sanction.
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in the federal contribution would not reduce edu-
cational inequality in the United States. However, 
there are many ways to look at the amount of real 
money that NCLB has added to the system. First, 
because it has so many testing mandates, many have 
argued that it is largely underfunded; it requires 
schools to meet higher standards without giving 
them the tools to do so.84 Texas alone would require 
an additional $1.7 to $6.2 billion to fully fund the 
requirements of NCLB.85 Obviously, some of this 
responsibility should belong to states and local 
school districts; however, NCLB has begun at a time 
when every state is suffering budget crises, which 
greatly limits their abilities to compensate for the 
lack of federal funding.86

Under these circumstances, the issue of funding 
has become highly politicized. The debate over how 
much is spent on schools rages at every level of gov-
ernment. Some point out that increased funding to 
education through NCLB would be more precisely 
accounted for by counting offsetting cuts made in 
other areas of education spending. For example, the 
increase in federal spending was largely offset by 
budget cuts to programs like dropout prevention, 
childhood literacy, and after-school activities.87

My approach in this research is to ask whether 
NCLB funding is actually increasing spending on 
poor schools in Texas. Traditionally, federal funds 
go largely to poor schools. Federal education policy 
has long been focused on fi lling in the gap for stu-
dents with the greatest needs, and the largest con-
centration of these students attend poorer schools. 
I suspected that NCLB might work to reduce the 
funds allotted to the poorest students by diverting 
funds to wealthier schools through changes in the 
accountability system. 

I looked at a four-year history of funding to 
schools in Texas, and I selected eight school dis-
tricts to examine: Austin, San Angelo, Edgewood, 
Deer Park, Dallas, La Joya, Alamo Heights, and 
Plano. I chose these schools districts because they 
represented a variety of property wealth. I chose 
property wealth because in Texas property taxes 
make up the largest source of funds for public 
education. Plano, Alamo Heights, Deer Park, and 
Austin are considered wealthy districts because 
they each contribute to the state’s recapture fund-
ing system. Dallas and San Angelo are considered 
midwealth districts because they do not contribute 
to the redistribution system, but they also receive 
very little from it. Lastly, Edgewood and La Joya 
are considered low-wealth districts. They receive 
the majority of their funding from the state because 
their local property values do not generate enough 

speech.76 These changes may be especially diffi cult 
for disadvantaged students, who are more likely 
to drop out when they are not taught in their best 
learning environment or who lose interest when 
their favorite class is not offered.77 The best teach-
ers may leave or avoid applying at school districts 
labeled as failing.78 Quality teachers, who already 
tend to choose well-funded, predominately white 
schools, will have one more reason to avoid the 
schools that need them the most. 

Poorly calibrated standards also lead to misallo-
cation of funds.79 Programs that worked previously 
may be judged as failures and replaced with less 
effective programs. Schools that are doing more 
with less but are improperly designated as failing 
may lose funds, followed by the departure of their 
strongest students and a diminishing of public 
support.80 State administrators and the public may 
misconstrue what works in certain subjects and at 
certain grades because of misalignments between 
grades and subjects.81 They may even reward failure 
and punish success because of these misalignments. 
All of these problems will likely grow and fuel 
the cruel realities of inequality. If demographics 
continue to defi ne success under NCLB more than 
education quality, then it is inevitable that the gap 
of inequality will only widen.

FUNDING

Next, I will touch briefly on the levels of 
funding and focus more closely on where those 
funds are going. I compiled data on seven school 
districts, ranging from wealthy to poor, in Texas 
over four years. These data will show that while 
NCLB has increased funding overall, it has slowly 
shifted monies to wealthier schools. This point is 
crucial. Many academics argue vigorously for the 
accountability mechanism employed by NCLB, 
because, they say, despite its flaws, it does at 
least put signifi cantly more money into our poor-
est schools. I contend that, unfortunately, much 
of that extra funding has already been diverted 
away from the neediest public schools and that 
the trend will continue. 

The fi rst question is how much additional money 
has fl owed to education spending because of NCLB. 
The fi gure of $200 billion offered by the Bush ad-
ministration naturally includes money that has been 
spent previously and money for projects well into 
the future.82 More realistically, NCLB is projected to 
add an additional $8 billion to schools each year.83

It is hard to argue that such a substantial increase 
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taxes to support the local school system, and they 
are under average state spending levels. 

I also looked at spending for the state of Texas 
as a whole. I collected four years of data starting in 
the 1999-2000 school year and ending in 2002-2003. 
I compared incomes for each district from four 
potential sources: local taxes, other local revenue, 
state contributions, and federal contributions. I 
then compared the funding sources of each district 
to one another in four ways: by actual dollars, by 
dollars per student, by dollars per average daily 
attendance, and by dollars per weighted average 
daily attendance. All of these data were collected 
from the Texas Education Agency Web site.88

My analysis led to four conclusions. First, there is 
no question that almost all schools receive addition-
al funds because of the implementation of NCLB. As 
shown in Figure 1, all districts received additional 

Figure 2
Budget Growth per Student from Federal Dollars 1999-2003

funding per student. While it should be noted that 
La Joya, a low-wealth district, grew its funds at 
a much slower pace than the rest of the districts, 
another low-wealth district, Edgewood, actually 
surpassed almost every other district in the survey. 
Second, low-wealth districts are falling behind the 
rest of the districts with regard to the amount of 
federal funding they receive. This is apparent in 
Figure 2. The two poorest districts had the small-
est increase in federal funding over the four-year 
span. Meanwhile, wealthier districts managed to 
signifi cantly increase their federal funding after 
NCLB was implemented. 

Third, low-wealth districts still get more funds 
per pupil than midwealth and high-wealth districts, 
but their rate of growth in federal funds is slower 
than the state average and that of the high-wealth 
districts. This fi nding could have long-term implica-

Figure 1
Total Budget Growth per Student 1999-2003
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four years were less reliable than the funding trends 
of local property taxes that largely support Plano. 
If funding trends from all three sources continue 
at their current course, funding inequality will 
increase each year.

This analysis confi rms, to some extent, my hy-
pothesis. The additional resources from NCLB are 
helping all schools, but additional funds seem to 
fl ow more heavily toward wealthier districts and 
away from poorer districts. Clearly, America’s 
most disadvantaged students are not the primary 
recipients of the additional funds from NCLB, and 
NCLB funds frequently show up as cuts in other 
education programs. The funds that do go to schools 
are being spread more evenly among all schools, 
a phenomenon that is effectively leaving poorer 
schools further behind their wealthy counterparts. 
Simply, NCLB funding has done almost nothing to 
reduce the educational inequality gap in America 
and may actually serve to increase the gap if current 
trends continue.

CONCLUSION

The No Child Left Behind Act has had a deleteri-
ous impact on educational inequality in the state of 
Texas. The design of NCLB is critically fl awed and 
has led to a defi nition of success that is meaning-
less. The fl aws in the standardized testing system 
punish schools that succeed and reward schools 
that fail, which further entrenches inequality in the 
United States schooling system. The implementa-
tion of NCLB is riddled with mistakes and perverse 
incentives, and unfortunately the most vulnerable 
students pay the price for these mistakes when the 
gap of inequality between them and their peers 
widens ever further. 

Sadly, it appears that much of the increased 
funds from NCLB may be diverting funding from 
poorer districts to wealthier districts. In summary, 
NCLB works to widen an ever-increasing gap of 
inequality in this country. It actually distances our 
most vulnerable and worthy population from the 
dream that its rhetoric falsely promises.

lllLBJlll

NOTES

1. U.S. Department of Education, “Executive Summary 
of No Child Left Behind.” Online. Available: http://
www.ed.gov/nclb/overview/intro/execsumm.
html. Accessed: December 10, 2004.

Figure 3
Federal Dollars per Student 2000-2003

tions if these trends continue. It is also interesting to 
note that in Figure 3 there is only one point at which 
any school suffered from a cut in federal funds per 
student under NCLB. It occurred for Edgewood in 
the fi rst fi scal year that federal funds were distrib-
uted under NCLB.

Finally, La Joya, a low-wealth district, received 
the majority of its funds from the state, while 
Plano, a high-wealth district, received the majority 
of its funds from local taxes. Even though La Joya 
received signifi cantly more federal funding than 
Plano, federal monies did not make up a signifi cant 
part of its budget. Further, Plano in 2004 brought in 
more from local taxes than La Joya received from all 
sources. Lastly, La Joya was heavily dependent on 
both the State of Texas and the federal government 
to fund its schools, yet its funding trends over the 

Figure 4
Plano and La Joya Spending per WADA
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POVERTY AND 
POLITICS:
EXPANDING ON THE THEORIES OF 
POLITICAL VIOLENCE, ECONOMIC 
INSECURITY, AND THE ROOT CAUSES 
OF FORCED MIGRATION

THE UNITED NATIONS High Commissioner for Refugees (UN-
HCR) defi nition1 of a refugee specifi es that extreme conditions 
within a person’s country must be so severe that that individual 

is compelled to leave the country. This study accepts the UNHCR’s 
defi nition of a refugee as far as the extent to which violent threats 
to personal security present a “well-founded fear” to individuals 
in unstable political environments. However, I also argue that the 
UNHCR’s defi nition of a refugee is narrowly constructed because it 
does not account for the impact of threats to the economic security of 
individuals living in developing nations. Accordingly, my analysis 
will look fi rst at the intensity of confl ict in determining migration, 
and subsequently at the role that economic conditions in a given 
country play in making the decision to become a refugee. Finally, 
this study will evaluate the results of this relationship between in-
tense confl ict, economic security, and forced migration in an effort 
to inform future policy strategies that are capable of addressing the 
growing refugee problem. 

Previous studies have examined the relationship between violent 
confl ict and refugee fl ows.2 This study contributes to the literature 
by establishing that beyond the mere presence of violent confl ict, it 
is the extent to which violence during confl ict represents a physi-
cal threat to an individual’s life that has an effect on the decision to 
fl ee. Thus, this analysis examines the types of confl icts that produce 
refugee fl ows and the nature of the confl ict in terms of its intensity 
(i.e., widespread violence as opposed to isolated incident).

In this same vein, several studies that examined the root causes 
of refugee fl ows either found that economic conditions within a 
nation and/or across nations are latent causes of refugee migration 
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or dismiss their influence on refugee migration 
entirely.3 This analysis, however, argues that there 
is a defi nite relationship between economic inse-
curity and a person’s decision to fl ee. I believe that 
previous measures of economic insecurity represent 
weak indicators; as a result, no direct relationship 
has been established between refugee fl ows and 
economic insecurity. Thus, using a more precise 
measure of economic insecurity would demonstrate 
that poverty within a nation represents a security 
threat and is a compelling reason for fl eeing one’s 
country, 

This study presents a brief discussion of previ-
ous forced migration studies that address theories 
of violent conflict and economic insecurity. The 
primary goals of this study are to (1) establish that 
the intensity of violent confl ict represents a more 
precise measure of the role confl ict plays in con-
tributing to refugee fl ows; and (2) provide evidence 
that there is a direct causal relationship between 
economic security and refugee fl ows, despite the 
UNHCR’s limited defi nition of a refugee and the 
fi ndings of previous statistical analyses.

VIOLENT CONFLICT LITERATURE

This analysis builds upon the foundation estab-
lished by previous studies regarding the causes 
of refugee fl ows and enhances it through the use 
of statistical analysis. There are only a handful of 
published studies4 that empirically test their claims 
using datasets that refl ect the migration patterns of 
several countries over time. Furthermore, literature 
on the etiology of refugee fl ows is limited, “with 
few comparative case studies and only a handful 
of studies that leverage the [explanatory] power of 
statistical inference.”5

One exception is the Schmeidl and Davenport et 
al. studies,6 which provide a rigorous examination 
of the relationship between forced migration fl ows 
and violence. Schmeidl uses a database comprised 
of 109 countries from 1971 to 1990, and she conducts 
a multivariate analysis that considers both push and 
pull factors. Schmeidl fi nds that:

1. institutional violence has weaker predic-
tive power than measures of generalized 
violence; 

2. civil wars with foreign military interven-
tion produce larger refugee populations 
and more prolonged migration fl ows than 
civil wars without external intervention; 

3. ethnic rebellion creates small refugee mi-
grations; and 

4. economic and intervening variables have 
little impact on determining refugee 
fl ows.7

Similarly, Davenport et al. use a dataset com-
prised of 129 countries from 1964 to 1989 and ex-
amine both push and pull factors using multivariate 
analysis. Davenport et al. deviate from Schmeidl’s 
analysis by measuring violence in society through 
the incorporation of state repression and political 
violence as indicators. First, Davenport et al. argue 
“the state can create a threatening environment in 
both ‘active’ and ‘passive’ ways.”8 People choose 
to fl ee because they have become targets of human 
rights violations,9 or because they have voiced op-
position to the government and anticipate forth-
coming retribution from the regime in power.10 To 
measure “state repression,” Davenport et al. use 
four confl ict indicators. The fi rst measure represents 
cumulative confl ict. It records the number of protest 
demonstrations, riots, general strikes, antigovern-
ment demonstrations, guerilla warfare incidents, 
and revolutions for each country-year, as reported 
in Banks’ Cross-Polity National Survey.11 The next 
indicator is the strategic variety of confl ict, which is 
a count of the number of different types of dissident 
confl ict behavior.12 The third indicator represents 
the deviance from normal patterns of violence. 
Finally, a dummy variable is incorporated that 
indicates the presence of violent confl ict. 

Davenport et al. fi nd that:

1. people rely on relational networks to make 
migration decisions (Massey et al., 1993; 
Schmeidl, 1995);

2. escalating dissident behavior produces a 
threatening environment, which contrib-
utes to refugee migration;

3. genocide and politicide raise the level of 
threat in the environment, forcing many to 
fl ee; 

4. civil war has an independent effect on net 
migration; 

5. shifts toward democracy are associated with 
forced migration because changes in policies 
allow for more open borders (Zolberg et al., 
1989; Larrabee, 1992; Newland, 1993); and 
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6. economic threat has little impact on refugee 
migration.13

The measures of violence employed in both 
studies fail to capture dimensions of violent confl ict 
that may be the true impetus behind significant 
refugee migration. These studies do not examine 
how the intensity of the violent acts and the extent 
of the violence during these confl icts contribute to 
refugee migration. In other words, do random acts 
of violence during a coup produce similar refugee 
fl ows as those produced by genocide? I argue that 
they produce immensely different types of refugee 
fl ows since genocide exhibits widespread, prevalent 
violence at an alarmingly frequent rate, whereas 
random acts of violence are more isolated and do 
not create the panic that genocide would. Different 
types of confl ict produce vastly different types of 
refugee fl ows in both scope and magnitude. 

ECONOMIC LITERATURE

Given the UNHCR’s defi nition of a “refugee,” 
there is tremendous debate regarding whether 
persons who leave their country of origin because 
of economic conditions are even refugees or simply 
economic migrants. The second main assertion of 
this study is based upon the need to statistically 
test the relationship between refugee migration and 
economic factors in an effort to demonstrate that 
economic refugees do in fact exist. Previous studies, 
however, have found little statistical support for the 
relationship between refugee fl ows and economic 
conditions. The Schmeidl and Davenport et al. 
studies also concluded that economic conditions 
have little effect on the refugee decision-making 
process. This study disputes their conclusions due 
to the need to provide better measures of economic 
conditions. The economic measures used in the 
Schmeidl and Davenport et al. studies can be im-
proved, since they do little to explain the infl uence 
of internal and external economic conditions on 
refugee patterns. Both studies use per capita GNP 
to measure economic conditions, which provides 
incomplete information about the economic cli-
mate within a nation or the economic relationship 
between the host and sending nations. Although 
the UNHCR does not recognize economic refugees, 
they do in fact exist. A study conducted by Alastair 
Ager concluded that prior to refugee fl ight, many 
households experience a shortage of food and seri-
ous fi nancial hardship as the result of disruption of 
income-generating activities.14

Furthermore, despite the UNHCR’s defi nition 
of a refugee and previous statistical studies, sub-
stantial research has been dedicated to studying 
the economic refugee experience.15 These studies 
have found that economic disparities between two 
sovereign nations and poverty within a nation in-
fl uence an economic refugee’s decision to fl ee. For 
example, both the economic disparities between 
Haiti and the United States and the economic situ-
ation within Haiti infl uence the decision-making 
process of the Haitian refugee. 

This study focuses on two key economic vari-
ables, income inequality and international economic 
disparities, in testing the assumption that economic 
conditions represent major contributing factors in 
the refugee’s decision to fl ee his or her home na-
tion. Income inequality, as measured by the Gini 
coeffi cient, and international economic disparities, 
measured by foreign debt relative to GDP, capture 
the full picture of the economic condition of a na-
tion because these variables measure the level of 
economic security within a nation and its economic 
position relative to other nations. 

ANALYSIS

DATA

The Davenport et al. study uses a pooled cross-sec-
tional time series dataset (PCTS), including indica-
tors of violent confl ict, polity features, and economic 
factors for 129 countries from 1964 to 1989. Using 
the data obtained from the Davenport et al. analysis, 
this study employs statistical analysis to evalu-
ate the socio-political and socio-economic factors 
that impact refugee migration. Like the Schmeidl 
and Davenport et al. studies, this analysis uses a 
global dataset, because the theoretical assertions of 
this analysis are not constrained by time or space. 
Furthermore, it minimizes the effects of selection 
bias that are often present when a regional dataset 
is used. Because of the theoretical assertions of the 
analysis, data from the World Bank, World Develop-
ment Indicators16 and Correlates of War dataset17

were incorporated into the Davenport dataset to 
construct additional variables. 

Hypothesis 1: Intensity of violence during conflict 
contributes to refugee stocks.
Hypothesis 2: Poor economic conditions within and 
across nations contribute to refugee stocks .

OLS Fixed Effects Model:
YitYitY (Ref)= 0 + 1EthnicMit + 2CivilMit + 3OppressMit + 
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4Violit + 5Varit + 

6Econit + 7Incit + 8Popit + 9GNPit + 10Lrefit + 11Ethnicit
+ 12Oppressit + 

13Civilit + 14Massit + 15Devit + 16Demit + it + it 17Polit + it + it 18Durit
+ 19Borit

Dependent Variable-Refugee Migration
Net Stock of Displaced Persons = -1*(Number 
Hosted - Number Displaced) 
Number Hosted = Asylum Seekers in the Country 
Number Displaced = Emigrant Refugees + Inter-
nally Displaced

The dependent variable (Ref) represents refugee Ref) represents refugee Ref
migration from a particular country of origin as 
well as the number of refugees in the international 
system.18 This analysis includes both refugees and 
internally displaced persons; they are summed 
together in order to estimate the number of indi-
viduals who left their homes in a given country.19

The number of asylum seekers is included as well. 
This provides us with a number that represents net 
migrants, which allows us to identify countries that 
produce a net stock of forced migrants as well as 
those that attract a net stock of asylum seekers in 
a given year. This measure provides the analysis 
with information regarding push and pull factors. 
The net stock number is fi nally multiplied by -1 
so that positive net scores represent countries that 
produce refugees, and negative net scores represent 
countries that attract them.20

Discussion of Independent Variables
The variable genocide/politicide (Ethnic) is a proxy 
measure for ethnic civil confl ict. It is a binary vari-
able that takes the value of “1” if genocide and/or 
politicde took place and “0” if genocide or politicide 
did not take place.21

The variable civil war (civil war (civil war Civil) represents a measure 
of nonethnic civil confl ict. This variable was con-
structed using data obtained from the Correlates 
of War dataset. It is a binary variable that takes the 
value of “0” if no civil war took place in a given 
country-year and “1” if a civil war took place in a 
given country-year.

The cumulative confl ict variable (Oppress) is gener-
ated from Banks’ Cross Polity Time Series dataset 
and is a proxy variable for the concept of oppres-
sive government. It is composed of fi ve indicators. 
The fi ve indicators include antigovernment dem-
onstrations, riots, general strikes, severe level of 
protest by the most populous group, and guerilla 
warfare/revolution for each country. The antigov-
ernment demonstrations measure represents any 

Table 1
Variable Names and Defi nitions

Ref the net stock of refugees in a given countryRef the net stock of refugees in a given countryRef

Ethnic binary variable that measures the occurrence of ethnic Ethnic binary variable that measures the occurrence of ethnic Ethnic
confl ict

Oppress index variable that measures the occurrence of confl ict Oppress index variable that measures the occurrence of confl ict Oppress
against an oppressive government

Civil binary variable that measures the occurrence of non-Civil binary variable that measures the occurrence of non-Civil
ethnic civil confl ict

Mass index variable that measures the number of massacres Mass index variable that measures the number of massacres Mass
that occurred

EthnicM interaction term that captures the number of massacres EthnicM interaction term that captures the number of massacres EthnicM
that occurred during ethnic confl ict

CivilM interaction term that captures the number of massacres CivilM interaction term that captures the number of massacres CivilM
that occurred during non-ethnic civil confl ict

OppressM interaction term that captures the number of massacres OppressM interaction term that captures the number of massacres OppressM
that occurred during confl ict against an oppressive 
government

Viol binary variable that measures the presence of any type of Viol binary variable that measures the presence of any type of Viol
violent confl ict that occurred in that year

Var an event count of dissident confl ict behaviorVar an event count of dissident confl ict behaviorVar

Econ measures the percentage of foreign debt owed to the Econ measures the percentage of foreign debt owed to the Econ
World Bank

Inc measure of income inequality using the gini coeffi cientInc measure of income inequality using the gini coeffi cientInc

GNP per capita gross national productGNP per capita gross national productGNP

Pop population density of a given country Pop population density of a given country Pop

Bor the number of country bordersBor the number of country bordersBor

Lref lagged refugee net stockLref lagged refugee net stockLref

Dev deviance from normal confl ict variable that measures Dev deviance from normal confl ict variable that measures Dev
dissident behavior

Dem score of the level of democracy for each countryDem score of the level of democracy for each countryDem

peaceful public gathering of at least 100 people for 
the purpose of displaying or voicing their opposi-
tion to government policies or authority, excluding 
demonstrations of a distinctly antiforeign nature.22

The riots measure includes any violent demonstra-
tion or clash of more than 100 citizens involving the 
use of physical force.23 The general strikes measure 
represents any strike of 1,000 or more industrial or 
service workers that involves more than one em-
ployer and that is aimed at national government 
policies or authority.24 The severe level of protest 
measure signifi es any protest against the national 
government by the largest group in the country 
that involves any use of physical force.25 Finally, the 
guerilla warfare/revolutions measure indicates any 
event that was classifi ed as a guerilla-style confl ict 
or a revolution in a given year. The measurement of 
the cumulative confl ict variable (Oppress) replicates 
Davenport’s measure of “state repression”26 and 
captures the actions of dissidents who perpetrate 
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violent acts toward the government in direct op-
position to government oppression.

The massacre variable (Mass) is a proxy variable 
for the intensity of violence against civilians not 
involved in the confl ict.27 Such acts should increase 
citizens’ fears and thus increase refugee fl ows. This 
is an interval variable that takes the value “2” if 
there were major killings described as massacres, 
“1” if there were some killings described as mas-
sacres, and “0” if there were no large-scale killings. 
The massacre variable (Mass) was interacted with the 
each of the measures that represent three of the four 
modern-day confl icts to determine the relationship 
between refugee fl ows and intensity of violence 
during confl ict.28 The measurement of this variable 
is taken from data compiled in The Annual War and 
Political Instability Survey.29

The variable violent confl ict (Viol) is a proxy mea-
sure for the presence of confl ict within a nation. 
It is a binary variable that takes the value of “1” 
whenever there is at least one event described as a 
civil war, an ethnic confl ict, an interstate confl ict, a 
guerilla warfare event, a riot or a revolution, and 
“0” when no violent event is reported. This variable 
was constructed using Banks’ Cross Polity Time 
Series dataset, the Correlates of War Dataset, and 
the Harf and Gurr Confl ict Data. 

The variety of confl ict (Var) variable is a count of 
the number of different types of dissident confl ict 
behavior as recorded by the cumulative conflict
(Oppress) variable. It ranges from “0” to “5” and 
indicates how many types of the previously iden-
tifi ed protest events occurred during a particular 
time period. 

The foreign debt variable (Econ) is a proxy variable 
for international economic disparities. This vari-
able represents international economic disparities 
based on the premise that a country with substan-
tial foreign debt has a developing economy that 
depends upon the wealth and resources of other, 
more developed nations. This proxy variable is 
the ratio of foreign debt owed to the World Bank 
as a percentage of GDP. This variable is included 
in the model because of Widgren’s argument that 
economic disparities between developed and 
developing countries contribute to refugee fl ows. 
This analysis asserts that developing nations with 
economies that have a large foreign debt relative 
to their GDP have an unstable and weak economy 
that is heavily dependent upon the industrialized 
and developed world. This dependency opens the 
door for internal political instability and corruption, 
which develops into violent internal confl ict and 
creates a refugee problem.30

The concept of income inequality is measured 
using two indicators: the Gini coefficient (Inc) 
and per capita GNP (GNP). The Gini coefficient 
is a number between 0 and 1, and it measures the 
degree of income inequality in a given country. 
The coeffi cient equals 0 for a society in which each 
member received exactly the same income and 1 if 
one member received all the income and the rest 
received nothing. The data for the Gini coeffi cient 
were obtained from World Bank, World Development 
Indicators data.31

Per capita GNP is also used to measure income 
inequality. GNP is divided by midyear population 
to calculate this statistic. It was constructed using 
World Bank, World Development Indicators data.32 The 
Davenport et al. study33 also uses per capita GNP 
to measure economic security. My study improves 
upon the Davenport et al. measure of economic 
conditions by including the Gini coeffi cient, which 
is a more accurate and widely used indicator of 
income inequality within a nation.34

CONTROL VARIABLES

The control variable population density (Pop) is a 
proxy variable for measuring land shortage, which 
this study argues is the basis for territorial confl ict. 
For some time, scholars have asserted that land 
shortages cause ethnic and civil confl icts over terri-
tory and that these confl icts lead to refugee fl ows.35

The population density variable is calculated by di-
viding a country’s midyear population by land area 
(square kilometers). Total population is based on all 
residents, regardless of citizenship or legal status. 
Refugees not permanently settled in the country of 
asylum are considered to be part of the population 
in their country of origin. Land area is considered 
the country’s total area of land excluding the land 
under inland water bodies.

The control variable number of borders (Bor) is 
included in the model because existing literature 
has established that countries that are bordered by 
three or more nations typically have large fl ows of 
refugees during violent confl ict.36 This phenomenon 
occurs because it is less costly to fl ee across a land 
border than across a body of water. 

DAVENPORT’S MODEL

Additional variables included in the revised model 
represent the theoretical assertions of Davenport’s 
study; however, they are not the basis for the theory 
presented in this study. Nevertheless, they are includ-
ed in order to avoid the argument that their absence 
would have biased the results achieved in the revised 
model. The lagged refugee migration (Lref) variable is Lref) variable is Lref
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simply a lagged version of the dependent variable. 
It is included because “the information environment 
lowers the cost associated with relocation.”37 In other 37 In other 37

words, people do not make the decision to fl ee without 
receiving information from other individuals who 
have also made a similar decision. 

The deviance from normal confl ict (Dev) variable 
measures dissident behavior in the Davenport 
study. It was constructed using Banks’ Cross-Polity 
Time Series dataset. The mean value for the vari-
able oppressive government is calculated over time for 
each country. The years for which the value exceeds 
the mean are coded as 
“1,” and the remaining 
years are coded as “0.” 
This variable attempts 
to capture the exces-
sive violent outbreaks 
of dissident behavior 
that take place in the 
presence of an oppres-
sive government. 

The next three vari-
ables (democracy score, 
polity durability, and 
polity change) measure 
features of regimes. 
Davenport argues that 
the structure and stabil-
ity of the regime have 
an important infl uence 
on refugee migration.

The democracy score
(Dem) was generated 
from Polity III and up-
dated in Polity 98.38 A score of “-10” represents 
the most autocratic nations, and a score of “+10” 
represents the most democratic nations. 

Davenport believes that uncertainty about the 
future of the polity triggers initial refugee migration 
before violent confl ict takes place. The variable polity 
change (Pol) is used to measure this uncertainty by 
identifying the length of time that a particular govern-
ment existed without major transformation or abrupt 
changes to the polities or authority patterns.39

Polity durability (Dur) captures the magnitude of 
instability experienced under a particular form of 
governance.40 In other words, the variable ranges 
from “-16” (a large move toward autocracy) to 
“+16” (a large move toward democracy).

DISCUSSION OF THE MODEL

This analysis uses fi xed-effects and least-squares 
estimators. This approach involves including a 

dummy variable for each N-1 of countries in the 
analysis. Thus, the fi xed-effects model assumes that 
each country in the model will have a different net 
stock of refugees and forced migrants when all other 
variables in the model assume a zero value. 

DISCUSSION OF RESULTS

Davenport’s model suggests that information net-
works, genocide/politicide, durability of polity, 
civil war, and the variety of confl ict all have a signif-

icant effect on refugee 
migration. The results 
of the revised model 
are consistent with 
Davenport’s findings. 
Although additional 
variables were incorpo-
rated into Davenport’s 
model, the substantive 
and statistical signifi-
cance of these variables 
did not change. 

The empirical results 
of the revised model 
indicate that the inten-
sity of violence dur-
ing confl ict appears to 
contribute to refugee 
flows.41 Furthermore, 
the results indicate that 
we cannot dismiss in-
ternal income inequal-
ity as a possible cause 

of refugee migration. Nonetheless, other socioeco-
nomic variables such as population density (Pop), 
international economic disparities (Econ), and per capita 
GNP (GNP) failed to achieve both statistical and 
substantive signifi cance. 

The theory behind the revised model argues that 
the intensity of the violent confl ict is a more precise 
measure of the effect the confl ict has on refugee 
migration. The interactions between the violent con-
fl ict variables and the intensity of violence variable 
capture this relationship. The results of the interac-
tions between the variables measuring ethnic confl ict
(Ethnic), oppressive government (Oppress), and mas-
sacre (Mass) are consistent with the hypothesis that 
the more intense the violent act during the confl ict, 
the greater the net stock of refugees from a country. 
It is important to note that in the Davenport model, 
the oppressive government variable (Oppress) did not 
achieve substantive or statistical signifi cance. After 

The measures of violence employed 
in both studies fail to capture 
dimensions of violent confl ict that 
may be the true impetus behind 
signifi cant refugee migration. These 
studies do not examine how the 
intensity of the violent acts and 
the extent of the violence during 
these confl icts contribute to refugee 
migration. In other words, do 
random acts of violence during a 
coup produce similar refugee fl ows 
as those produced by genocide? 
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Table 2
Results of OLS-Fixed Effects Regression Model, with Standard Errors in Parentheses

 Variables Davenport’s Model-Equation 1 Davenport’s Model-Equation 2 Revised Model

Lagged Refugee Migration .837***  .91*** .84***
(Lref) (.01) (.009) (.012)(Lref) (.01) (.009) (.012)(Lref)

Oppressive Government  -.148 — -1.62
(Oppress) (1.03)  (1.24)(Oppress) (1.03)  (1.24)(Oppress)

Non-ethnic Civil Confl ict  95.19*** 110.6*** 105.01***
(Civil) (17.6) (17.5) (29.7)

Variety of Confl ict 22.5*** 9.8*** 18.7***
(Var) (7.05) (3.3) (7.2)

Violent Confl ict -18.7 — -13.2
(Viol) (12.7)  (18.4)(Viol) (12.7)  (18.4)(Viol)

Deviance From Normal Confl ict -11.7 — -10.14
(Dev) (12.6)  (12.8)(Dev) (12.6)  (12.8)(Dev)

Polity Change 3.6** 4.5** 3.91**
(Dev) (1.9) (1.9) (1.9)(Dev) (1.9) (1.9) (1.9)(Dev)

Democracy Score 1.11 — .86
(Dem) (1.19)  (1.21)(Dem) (1.19)  (1.21)(Dem)

Durability of Polity .34 — .31
(Dur) (.50)  (.50)(Dur) (.50)  (.50)(Dur)

Population Density -2.83e-07 — -2.45e-07
(Pop) (2.45e-07)  (2.49e-07)(Pop) (2.45e-07)  (2.49e-07)(Pop)

Per Capita GNP -.0005 — -.0007
(GNP) (.002)  (.002)(GNP) (.002)  (.002)(GNP)

Genocide/Politicide 67.2*** 85.3*** 42.97**
(Ethnic) (17.1) (17.5) (22.4)(Ethnic) (17.1) (17.5) (22.4)(Ethnic)

Oppressive Government* Intensity  — — 2.58***
(OppressM)   (1.08)(OppressM)   (1.08)(OppressM)

Non-Ethnic Civil War* Intensity — — -12.9
(CivilM)   (18.4)(CivilM)   (18.4)(CivilM)

Genocide/Politicide* Intensity — — 27.1**
(EthnicM)   (16.0)(EthnicM)   (16.0)(EthnicM)

Income Inequality — — -2.4*
(Inc)   (1.43)(Inc)   (1.43)(Inc)

International Economic Disparities  — — -.12
(Econ)   (.26)

Intensity of Violence — — -5.8
(Mass)   (10.5)

Country Borders — — -4.9
(Bor)   (6.0)

Constant -13.4 18.7*** 123.9*
 (13.2) (4.8) (70.6)

Joint-F on Dummies 1.71*** 2.04*** 1.66***

Joint-F on Regressors 468.88*** 1172.13*** 338.24***

R-Squared .84 .88 .84

Sample Size 2957 3095 2953

Number of Countries 126 128 126

*Signifi cant 0.10 level
**Signifi cant 0.05 level.
***Signifi cant 0.01 level.
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interacting it with the massacre variable (Mass) in 
the revised model, however, the oppressive govern-
ment variable (Oppress) achieved both statistical 
and substantive signifi cance. This indicates that 
the presence of violent confl ict alone does not infl u-
ence refugee migration. Rather, the intensity of the 
confl ict contributes to refugee stocks. 

Despite the encouraging results of the interac-
tions, it is important to address the fact that the in-
teraction between the variables nonethnic civil confl ict
(Civil) and massacre (Mass) did not achieve substan-
tive or statistical signifi cance, although nonethnic 
civil confl ict (Civil) alone was both substantively and 
statistically signifi cant. This perplexing result indi-
cates that the relationship between the two variables 
is not consistent with the 
theory of the analysis. 
There may be several 
reasons why the results 
were inconsistent with 
the theory of this study. 
First, civil confl icts tend 
to be protracted confl icts 
taking place over several 
decades; therefore, the 
intensity of the violence 
may vary over time. Con-
sequently, this variation 
would not be captured 
in the intensity of violence 
variable (Mass) used in 
this analysis. Also, it is 
possible that while the countries used in the analy-
sis had nonethnic civil confl icts take place over the 
selected time period, the intensity of violence was 
low throughout many of these confl icts; in this case, 
the results would not support the proposed theory42

because once again this type of mild confl ict would 
not be captured by the intensity variable used in 
this analysis. Further examination of how the na-
ture of the violence that occurs during nonethnic 
civil conflicts changes over time is necessary to 
illuminate the nuances of the relationship between 
nonethnic civil confl ict, the intensity of violence, 
and refugee fl ows. 

It is also important to note that the intensity of 
violence variable (Mass) alone did not achieve either 
substantive or statistical signifi cance. This result is 
not especially troubling, simply because the theory 
of this analysis assumes that the variable intensity 
of violence (Mass) cannot stand alone. This variable 
simply describes the character of the confl ict. There-
fore it must be interacted with a particular confl ict 
in order to have any substantive importance.43

As previously stated, the second main argument 
of this study asserted that poor economic conditions 
within a nation have a direct infl uence on refugee 
fl ows. The result for the Gini coeffi cient indicates 
that the lower the inequality between the earning 
power of citizens, the greater the net refugee fl ow. 
This result contradicts the hypothesis that people do 
consider poverty a credible threat and will choose to 
become a refugee because they believe emigrating 
represents a preferable economic alternative to their 
current economic situation. Understanding why the 
coeffi cient is negative would provide greater insight 
into the nuances of this particular relationship. We 
know that this analysis suffers from omitted vari-
able bias; given further research it is likely that we 

can identify additional 
indicators of income in-
equality that provide a 
more precise measure 
of this concept. Finally, 
similar to the Schmeidl44

and Davenport45 studies, 
the per capita GNP vari-
able (GNP) once again 
failed to achieve either 
statistical or substan-
tive significance. This 
result provides conclu-
sive evidence that the 
per capita GNP variable 
(GNP) is a poor measure 
of economic conditions. 

Therefore, future studies can exclude this variable 
since there is no indication that there is a relation-
ship between it and refugee fl ows. 

Next, the result for international economic dis-
parities (Econ) also contradicts the hypothesis that 
economic pull factors do infl uence a person’s deci-
sion to leave a poor country and become a refugee 
in a more economically developed nation. The 
coefficient for this variable fails to achieve both 
substantive and statistical signifi cance. Given the 
results, the specifi cation of the model may not be 
correctly estimating this relationship; therefore, fur-
ther analysis is necessary to explore this particular 
relationship. 

The variables population density (Pop) and num-
ber of country borders (Bor) also failed to achieve 
statistical and substantive signifi cance. These two 
variables address the effect that land shortage has 
on refugee migration and the ease with which a 
person can fl ee, given the number of countries to 
which a person can safely fl ee. It is surprising that 
the variables that address geographical conditions 

The theory behind the revised 
model argues that the intensity 
of the violent confl ict is a more 
precise measure of the effect the 
confl ict has on refugee migration. 
The interactions between the 
violent confl ict variables and 
the intensity of violence variable 
capture this relationship.
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and characteristics of a particular country failed 
to achieve signifi cance in this analysis, given that 
case studies have found that these two variables are 
very important to refugee migration. For instance, 
confl ict over shortages of land have been found to 
be major contributors of refugee fl ows, and the lit-
erature suggests that multiple land borders increase 
the likelihood refugees will decide to fl ee. 

The borders variable (Bor) was incorporated in the 
revised model based upon the fi ndings of several 
case studies.46 This is the fi rst instance in which this 
particular variable is incorporated into a statistical 
model; therefore, it is important that we explore 
the relationship between the number of borders 
and refugee migration. When we regress net stock
(Ref) on Ref) on Ref borders (Bor), the parameter estimate is both 
substantively and statistically signifi cant.47 The re-
sults of the regression indicate that the greater the 
number of country borders, the greater the likeli-
hood that refugees are going to leave their country 
of origin. Consequently, it is possible that the speci-
fi cation of the revised model used in this analysis 
fails to capture the unique relationship between the 
number of borders a refugee-producing nation has 
and refugee migration.

The population density variable (Pop) is a proxy 
variable that represents land shortage. The analysis 
intended to show that confl ict over small pieces of 
land increases refugee fl ows. It is possible that the 
population density variable (Pop) failed to achieve 
signifi cance because it does not measure the popu-
lation density of arable land. Consequently, future 
analysis may be necessary to improve upon the 
measure to include the population density of only 
arable, inhabitable land. 

The fi ndings of this analysis strongly support the 
hypothesis that intensity of violence during confl ict 
is a major contributing factor of refugee flows. 
However, there is weak support for the second 
hypothesis that income inequality and international 
economic disparities directly influence refugee 
fl ows. Despite the weak support for Hypothesis 
2, this analysis goes beyond previous analyses by 
providing more accurate measures for internal and 
external economic disparities. 

CONCLUSION

There appears to be no end to the refugee crisis, 
and there is admittedly no panacea; however, the 
UNHCR and the international community have the 
resources and the power to improve current refugee 
policies and develop better approaches to lessen the 
annual fl ow of refugees. 

Anticipating and preventing confl ict within de-
veloping nations is the fi rst step toward reducing 
the fl ow of refugees. It has been established that 
refugees fl ee because of violent confl ict and high 
levels of violence in their country. Reducing the 
incidence of violent confl ict and the intensity of 
the violent acts would undoubtedly reduce the 
fears of many citizens, therefore ensuring that 
they remain residents of their countries and do 
not become refugees. While this analysis did not 
find strong support for this claim, it is logical 
to assume that improving economic conditions 
within a nation also has an effect on reducing 
refugee flows. Economic security lessens the 
impact of conflict on a nation and it provides 
stability for the government and its citizens. In 
addition, there is less incentive to bear the costs of 
fl eeing if economic conditions are relatively good 
in one’s own nation. Another option to consider 
is third-country resettlement. This postconfl ict 
refugee strategy has proven to be highly success-
ful yet it is the least used because of political and 
economic considerations. 

With the existing refugee population reaching 
almost 21 million, it is evident that current refugee 
policies are lacking and need to be reevaluated. 
The refugee situation will only improve when 
the global community and the UNHCR admit 
that existing policies are severely limited and are 
weakened by their failure to target the relevant 
causes of refugee fl ows. Consequently, policy-
makers across the globe must be wholeheartedly 
committed to developing refugee policies that 
address the imminent causes of refugee migration 
and implementing policies that diverge from the 
traditional theoretical models. 

lllLBJlll
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Appendix 1
Countries in the Study

United States Romania Libya Canada
Soviet Union Sudan Cuba Finland
Iran Haiti Norway Turkey
Dominican Republic Sweden Iraq Janaica
Denmark Egypt Trinidad and Tobago Mali
Syria Mexico Senegal  Lebanon
Guatemala Benin Jordan Honduras
Mauritania Israel El Salvador Niger
Saudi Arabia Nicaragua Ivory Coast Yemen Arab Republic
Costa Rica Liberia Yemen’s People Republic Panama
Sierra Leone Kuwait Colombia Ghana
United Arab Emirates Venezuela Togo Oman
Ecuador Cameroon Afghanistan Peru
Nigeria China Brazil Gabon
Mongolia Bolivia Central African Republic Taiwan
Paraguay Chad  North Korea Chile
Congo South Korea Argentina Zaire
Japan Uruguay Uganda India
United Kingdom Kenya  Bhutan Ireland
Tanzania Pakistan Netherlands Burundi
Bangladesh Belgium Rwanda Burma(Myanmar)
France Somalia Sri Lanka Switzerland
Djibouti Nepal Spain Ethiopia
Thailand Portugal Angola Cambodia
German Federal Republic Mozambique Laos German Democratic Republic
Zambia North Vietnam Poland Zimbabwe
Malaysia Austria Malawi Singapore
Hungary South Africa Philippines Czechoslovakia
Botswana Indonesia Italy Madagascar
Australia Albania Mauritius New Zealand
Yugoslavia Morocco Papua New Guinea Greece
Algeria Cyprus Tunisia
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Appendix 2
Descriptive Statistics of the Variables

   Standard
Variable Observations Mean  Deviation Minimum Maximum

Refugee Migration 3749 79.2 635.2 -5247 8601

Lagged Refugee Migration 3616 74.4 606.7 -5247 8057

Intensity of 

Violence During Ethnic Confl ict 3481 .069 .351 0 2

Intensity of 

Violence During Confl ict Against an Oppressive Government  3382 .071 .35 0 2

Intensity of 

Violence During Non-Ethnic Civil Confl ict 3590 .06 .119 0 2

Intensity of 

Violence  3749 .551 .85 0 2

Violent Confl ict 3749 .43 .50 0 1

Non-ethnic Civil War 3590 .083 .28 0 1

Ethnic Confl ict 3481 .070 .26 0 1

Confl ict Against an Oppressive Government 3382 .087 .36 0 1

Variety of Confl ict 3749 1.25 1.65 0 5

Population

Density 3437 3.35e+07 1.08e+08 249000 1.15e+09

Per Capita GNP 3364 2382.6 4171.7 35 33710

Income Inequalities 3977 45.7 3.17 28.9 64

International Economic 

Disparities 3977 58.31 31.6 .3 1205

Deviance from Normal

Confl ict 3749 .289 .45 0 1

Democracy Score 3530 -1.35 7.5 .10 10

Polity Change  3529 .088 1.86 -16 16

Polity Durability 3529 22.7 22.95 0 91

Number of Country Borders 3749 3.84 2.72 0 16

NOTES

1. “[O]wing to well-founded fear of being persecuted 
for reasons of race, religion, nationality, membership 
of a particular social group or political opinion, is 
outside the country of his nationality and is unable 
or, owing to such fear, is unwilling to avail himself 
of the protection of that country; or who, not hav-
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THE SPYWARE 
EPIDEMIC:
OPTING INTO EFFECTIVE ENFORCEMENT

If we were to pass a law that said you can’t put anything on a 
person’s personal computer without their explicit knowledge 
and if you do, it’s a Federal crime subject to whatever the penal-
ties are, would that help or hurt prosecute [spyware] cases, if 
we made it explicit?

Rep. Joe Barton (R-TX), Chairman of the House Committee on 
Energy and Commerce, to Howard J. Beales, Director of the 

Bureau of Consumer Protection at Federal Trade Commission.1

At both the state and federal levels, legislatures are introducing statu-
tory solutions to combat the proliferation of spyware. The irony of 
these efforts, and of Chairman Barton’s quote, is that it is already is 
a federal crime to put software on someone’s computer without their 
permission, and the prevailing statutes are explicit. By evaluating the 
statutory tools already available to federal authorities to prosecute 
spyware operators, this paper demonstrates that proposed legisla-
tion is largely unnecessary. Additionally, this analysis discusses the 
current status of enforcement in relation to theoretical paradigms of 
regulation. 

WHAT MAKES SOFTWARE “SPYWARE”?

In order to understand why spyware creates serious problems for 
consumers and Web hosts, it is important to understand how spyware 
works. However, it is diffi cult to construct a defi nition of spyware 
that safely excludes benign software with similar capabilities. The 
Federal Trade Commission (FTC) recently proposed the following 
working defi nition of spyware:

Software that aids in gathering information about a person or an 
organization without their knowledge, and that may send such 
information to another entity without the consumer’s consent, 
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or that asserts control over computers without 
the consumer’s knowledge.2

Panelists at an April 2004 FTC workshop on spy-
ware concluded that the FTC’s defi nition is generic 
enough to characterize spyware.3 The panelists agreed 
that instead of focusing on technical defi nitions, regu-
lators should focus on individual software providers’ 
conduct and use. This helps distinguish spyware from 
innocuous software. For example, placing a technol-
ogy-based definition in legislation may require a 
consent process each time any software is installed on 
a computer. These restrictions could include popular 
programs such as automatic anti-virus updates. 
Legislation based on behavior, by contrast, focuses 
on weeding out deceptive practices, regardless of the 
technology format.

WHY SPYWARE IS A PROBLEM

A survey conducted in 2004 by America Online and 
the National Cyber Security Alliance estimated that 
80 percent of Internet users have spyware on their 
computer. Of those infected, 90 percent are unaware 
of the spyware’s presence.4 Spyware has become a 
widespread problem worthy of legal attention.

PROBLEMS FOR INTERNET USERS

One of the chief identifi ers of spyware is its incon-
spicuous installation on computers. Spyware often 
installs itself through “drive-by downloads,” or a 
software installation box that prompts users to de-
cide whether to install software, without viewing a 
license agreement.5 Depending on a user’s security 
settings, the software may install automatically 
without a prompt. A second way to install spyware 
is by packaging it with other programs in a prac-
tice called “bundling.”6 In this situation, the user 
receives spyware as a condition of receiving free 
software, with the spyware’s inclusion hidden in 
a license agreement. These license agreements are 
typically extremely long and hard to understand. 
The spyware company Claria/Gator presents us-
ers with an agreement whose content is 43 percent 
longer than the U.S. Constitution.7 

In addition to deceptive installations, spyware 
often violates users’ privacy. A study by Ben 
Edelman, a spyware expert, found that spyware 
companies WhenU.com and Claria/Gator transmit 
some of the universal resource locators (URLs) of 
users to company servers. By capturing the URLs, 
the companies track users’ Web browsing habits 
and send pop-up ads based on a consumer profi le. 

This practice confl icts with statements in both com-
panies’ privacy policies. Another common practice 
is “browser hijacking,” which occurs when the spy-
ware changes the user’s browser homepage, making 
it impossible to reinstate the user’s original settings.8

Removing spyware is often impossible because it 
can automatically re-install itself.9

Due to the volume of information that spyware 
transmits, it often paralyzes a computer or server. At 
Dell Computer, technical support inquiries dealing 
with spyware have accounted for up to 12 percent of 
their call center queue.10 In the past year, McAfee, a 
provider of computer security software, spent more 
technical support time on spyware than viruses.11

PROBLEMS FOR WEB HOSTS

Spyware concerns Web hosts for a different reason: 
they do not want pop-up ads appearing on their 
Web pages, especially ads from competitors. Not 
only might these ads steal customers, but Web visi-
tors may also confuse their content with that of the 
original site. A survey commissioned by a Web host 
targeted by WhenU.com ads found that 60 percent 
of people with WhenU.com spyware on their com-
puters held the Web site owner responsible for all 
the ads on their site.12

Furthermore, spyware pop-ups infringe on 
copyright protections by precluding the Web hosts’ 
right to all derivative works which result from the 
site’s content.13 Spyware pop-ups also may obscure 
a Web site’s own banner advertising. A description 
of the legal avenues available to affected Web hosts 
follows in the next section.

EXISTING LEGISLATION: WEB HOSTS

For Web hosts seeking legal protections against 
third party pop-up ads on their sites, trademark law 
contains the most relevant statutes. These measures 
have been tested in various venues and have a lon-
ger case law history than consumer actions against 
spyware companies.

CURRENT FEDERAL STATUTES

In the United States, the Lanham Act serves as the 
establishing legislation for nationwide trademark 
law.14 The Act addresses consumer confusion 
between two trademarks and prohibits the unau-
thorized “use in commerce [of] any reproduction, 
counterfeit, copy, or colorable imitation of a reg-
istered mark . . . which such use is likely to cause 
confusion, or to cause mistake, or to deceive. . . .” 
(emphasis added).15
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Several court cases offer a definition of “con-
fusion” between Web-based trademarks. These 
cases employ a litmus test established in the 1986 
case, Polaroid Corp. vs. Polarad Elecs. Corp. The “Po-
laroid Test” defi nes the “likelihood of consumer 
confusion” based on eight factors: strength of the 
trademark, similarity between two marks, proxim-
ity of products, likelihood that the trademark will 
bridge the gap between the products, sophistication 
of consumers, actual confusion, quality of second 
trademarked product, and bad faith in adopting an-
other’s mark.16 These factors determine trademark 
infringement based on confusion, and provided 
direction in previous spyware cases.

EFFECTIVENESS OF THE EXISTING MEASURES 
Litigation claiming that spyware pop-up ads violate 
trademark laws does not set clear precedents. Only 
some cases have ruled in favor of the Web hosts. In the 
1-800Contacts vs. WhenU.com and Washingtonpost.news-
week Interactive vs. The Gator Corp17 cases, district courts 
recognized that competi-
tor pop-up ads spawned 
by spyware cause con-
fusion as defined by the 
Lanham Act.

In 1-800Contacts vs. 
WhenU.com, the eyewear 
company sued a compet-
itor, Vision Direct, and 
WhenU.com for placing 
pop-ups on their Web 
site. The court found 
that the appearance of 
competitor ads on the 
1-800Contacts Web site 
constitutes “use in commerce,” and that WhenU.
com used the Web site’s trademark for advertising 
benefi t. 18 Applying the Polaroid Test, the court also 
found it likely that 1-800Contacts customers were 
confused about the source of the ads.19

Cases that did not result in injunctions include 
U-Haul vs. WhenU.com20 and Walls Fargo vs. WhenU.
com.21 In U-Haul vs. WhenU.com, the court granted a 
summary judgment in favor of WhenU.com, stating 
that no infringement occurred because the ads did 
not copy U-Haul’s trademarks. The court argued 
that the WhenU.com ads were branded with the 
spyware company’s name, thus providing a space 
distinct from the trademarked site. The court admit-
ted that pop-ups may deter customers, but ruled 
that users consent to receiving ads by agreeing to 
the spyware’s license agreement.

Copyright violation claims against spyware com-

panies have been less successful, even in cases where 
trademark arguments prevailed. For example, in 
1-800Contacts vs. WhenU.com the court found that 
WhenU.com’s ads and the 1-800Contacts Web site 
were not “fi xed” or “suffi ciently permanent.” There-
fore, they could not violate the original author’s right 
to sole creation of derivative works.22

Although the confl icting outcomes of these cases 
point to loopholes for spyware operators, they also 
reveal the availability of tools to solidify precedents 
against spyware. Federal legislation is not necessary. 
The next section of this paper highlights the current 
statutes available to consumers to fi ght spyware. 

EXISTING MEASURES: CONSUMERS

Federal laws addressing spyware’s harm to consum-
ers come from different statutory backgrounds than 
those addressing Web hosts. Unlike the confl icting 
precedents in the trademark law, cases dealing 

with consumer issues do 
not have much of a legal 
history, despite the exis-
tence of relevant statutes. 
This section will discuss 
four existing resources 
the federal government 
could use to prosecute 
spyware companies on 
behalf of consumers: the 
Electronic Communica-
tions and Privacy Act, 
the Computer Fraud and 
Abuse Act, the Federal 
Trace Commission Act, 

and FTC rules against fraud.

CURRENT FEDERAL STATUTES

Some agencies of the federal government claim that 
they already have sufficient power to prosecute 
spyware cases harming individual users. The FTC 
has been the most outspoken, telling Congress in 
2004 that existing measures are suffi cient and that 
they plan to aggressively pursue violators.23 Ad-
ditionally, Mark Eckenwiler, Deputy Chief of the 
Computer Crime and Intellectual Property Section 
at the Department of Justice (DOJ), does not believe 
that a lack of specifi c federal legislation has ham-
pered spyware cases.24

Electronic Communications Privacy Act
The fi rst statute discussed as a potential remedy 
for spyware is the 1986 Electronic Communica-

Although the confl icting 
outcomes of these cases point to 
loopholes for spyware operators, 
they also reveal the availability 
of tools to solidify precedents 
against spyware. Federal 
legislation is not necessary.
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tion Privacy Act (ECPA). The Act makes it illegal 
to intentionally intercept “any wire, oral, or elec-
tronic communication.”25 DOJ’s Eckenwiler stated 
that software can be considered an “interception 
device.”26 The defi nition of ‘‘electronic communica-
tion’’ includes the transfer of data through wireline, 
electromagnetic, or radio which affects interstate or 
foreign commerce.27 This includes Web-based com-
munication, and therefore prohibits the extracting 
of information via spyware. ECPA exempts intru-
sions based on “existing contractual relationship,” 
or a user’s consent to a software license agreement.28

However, given the exhaustive nature of spyware 
consent agreements, they likely contain elements 
that render them invalid in other arenas.

Computer Fraud and Abuse Act
DOJ also claims the 1984 Computer Fraud and 
Abuse Act (CFAA) would help combat spyware.29

The Act, originally aimed at hackers, prohibits two 
activities relevant to spyware:

1. knowingly and with intent to defraud, 
accesses a protected computer without au-
thorization, or exceeds authorized access,
and by means of such conduct furthers the 
intended fraud and obtains anything of 
value. . . .” (emphasis added).30

2. knowingly causes the transmission of a pro-
gram, information, code, or command, and 
as a result of such conduct, intentionally 
causes damage without authorization, to a 
protected computer” (emphasis added).31

The statement from CFAA is broad enough to 
include the introduction of spyware to a computer, 
which causes repair bills or requires excessive time 
for trying to uninstall the software. What are im-
portant are the defi nitions of “protected computer” 
and “exceeds authorized access.” The former is any 
computer engaged in interstate commerce or com-
munication.32 Due to the necessity of an Internet 
connection to access spyware, such a computer is 
engaged in interstate commerce and is therefore a 
“protected computer.” The defi nition of “exceeding 
authorized access” is “to use such access to obtain or 
alter information in the computer that the accesser 
is not entitled so to obtain or alter.”33 This clause 
is dependent on the FTC’s prevailing defi nition of 
“authorized” as it relates to unfair commerce.

Federal Trade Commission Act 
and Rules against Fraud 
A question emerging from the discussions of CFAA 
and ECPA is what exactly constitutes “authoriza-
tion” of a download. The 1996 Federal Trade Com-
mission Act and its accompanying rules provide 
a defi nition, as well as avenues for imposing civil 
penalties. The Act gives the agency authority to pre-
vent unfair, deceptive, or anticompetitive practices 
affecting domestic commerce that does not involve 
banks or selected specialty industries.34 In order 
for a practice to be “unfair,” it must be shown that 
it “causes or is likely to cause substantial injury to 
consumers which is not reasonably avoidable by con-
sumers themselves” (emphasis added).35 The injury 
must be weighed against any potentially offsetting 
consumer benefi ts.36

The defi nition of “substantial injury” includes 
instances where the consumer is unduly burdened 
by the actions of business. Typically this excludes 
emotional distress, but does include fi nancial costs 
to the user and society of remedying the problems 
caused by the unfair practice.37 This would cover 
the technical support and damage costs incurred 
by spyware victims.

The “not reasonably avoidable” language takes 
aim at the long license agreements that bury no-
tifi cations of spyware. It also addresses the con-
cealment of uninstall features and the consumer’s 
inability to remove spyware from their computer. 
Finally, “not reasonably avoidable” includes the 
inability of affected users to control their browser’s 
homepage. 

In addition to regulations about deception, the 
FTC provides rules on acceptable language for 
disclosure and user agreements, including those 
used in e-commerce. This includes the provision 
that consent and disclosure language be “clear and 
conspicuous,” as well as guidance on proper visual 
cues for online users.38 Given the ambiguous con-
tent, extensive length, and deceptive presentation 
of many spyware license agreements, they violate 
these guidelines.

EFFECTIVENESS OF EXISTING MEASURES

Although agencies may have authority over a broad 
range of consumer issues, consistent enforcement is 
questionable at this time. A sign that the FTC wishes 
to address this issue came in October 2004, when the 
agency fi led the fi rst federal case specifi cally aimed 
at spyware. The FTC accused Sanford Wallace and 
his companies of posting online scripts designed to 
exploit system vulnerabilities and download soft-
ware unknowingly on users’ computers.39 The judge 



LBJ JOURNAL OF PUBLIC AFFAIRS

VOL. XVII THE SPYWARE EPIDEMIC 79

granted a temporary injunction against Wallace’s 
companies, ordering the removal of all such scripts 
from the Internet. The judge granted the injunction 
because of FTC’s likely success in prosecuting Wal-
lace for substantial injury to consumers under the 
unfair and deceptive practices provisions in the 
FTC Act. 

A similar case, FTC vs. D Squared Solutions, settled 
in August 2004. D Squared, a company claiming to sell 
software designed to rid computers of spyware, was 
charged with exploiting the pop-up system message 
boxes from Messenger 
Service in Windows to 
deliver ads.40 Ads pelted 
users, often overloading 
their systems. The pop-
ups included false ads 
publicizing software de-
signed to remove spyware 
from the computer. The 
FTC initiated the filing 
based on violations of un-
fair business practices and 
false advertising laws. The 
court’s initial injunction 
against D Squared, and 
the subsequent settlement, 
signals the relevance of 
these laws to spyware. 

IS ENFORCEMENT UNNECESSARILY STALLED?

At the crux of anti-spyware legislation proponents’ 
arguments is the fact that the spyware problems 
have not dissipated, and enforcement is sparse. Why 
have spyware operations been able to proliferate de-
spite the clear illegality of their practices under the 
statutes described above? Several possibilities from 
regulatory theory, as well practical considerations, 
explain the continuance of spyware. 

PRACTICAL ENFORCEMENT ISSUES

When tasked with policy implementation and en-
forcement, all federal agencies face budgetary, staff, 
and time constraints. The FTC is no different; it lacks 
the resources or ability to investigate individual 
spyware complaints. However, such complaints 
help to identify trends, problematic companies, and 
new deceptive practices. What is unique about the 
spyware situation is that the nature of the players 
and problems allows regulators to circumvent many 
of the more daunting enforcement issues typically 
plaguing e-commerce.

Jurisdictional issues are the paramount problem 
in enforcement of e-commerce regulation, especially 
at an international level.41 However, the most noto-
rious spyware companies are located in the United 
States, and they have been to trial in the trademark 
cases mentioned earlier in this paper. WhenU.com is 
headquartered in New York City, and Claria/Gator 
is located in Redwood City, California.42 Therefore, 
spyware operators are not the transient, offshore 
shops that typically characterize the enforcement 
problems against senders of unsolicited commer-

cial email, also known as 
spam. Thus, the practi-
cal hurdles that typically 
prevent full enforcement 
of the law are signifi cant-
ly lower than in other 
e-commerce issues. In 
order to elaborate on the 
lack of enforcement, it is 
necessary to turn to regu-
latory theory.

REGULATORY THEORY

The regulatory theo-
rists Ian Ayres and John 
Braithwaite propose a 
pyramid structure to ex-
plain the enforcement 
mechanisms of regulatory 

agencies.43 At the base of the pyramid are persua-
sive techniques, where the agency seeks to induce 
enforcement using rhetoric, and to educate affected 
groups. These strategies are the initial defense and 
the most common, as they are the easiest, cheapest, 
and least labor-intensive. This could also include the 
encouragement of technological solutions from a 
third party, such as the anti-spyware software that 
has arisen in response to consumer concerns. As 
targeted entities ignore enforcement attempts, the 
regulatory agency moves up the pyramid, evoking 
warnings, civil then criminal penalties, and ulti-
mately incapacitation.

Ayres and Braithwaite suggest that using a single 
type of enforcement is not effective. In cases where 
the only enforcement mechanism is incapacitation, 
the dramatic nature of the consequence may lead to 
the paradox of under-regulation.44 One observation 
of legal scholars is a trend toward increasing maxi-
mum penalties.45 This leads to the disproportionate 
changes in the enforcement pyramid, thereby reduc-
ing the likelihood that an agency will prosecute. 
Furthermore, enforcement must be legally and 
politically viable. In the case of spyware, analysis 

At the crux of anti-spyware 
legislation proponents’ 
arguments is the fact that the 
spyware problems have not 
dissipated, and enforcement 
is sparse. Why have spyware 
operations been able to 
proliferate despite the clear 
illegality of their practices under 
the statutes described above?
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of current legislation shows that the legal tools 
are available to intervene on behalf of consumers. 
Depending on the violation, both civil and criminal 
sanctions are possible for violators.

Answering criticisms that the pyramid is overly 
simplistic, Grabosky proposed additions to further 
emphasize the role of non-governmental organiza-
tions and the targeted entity.46 Grabosky’s version is 
three-dimensional, with the level of coerciveness on 
the vertical axis, and the enforcement entity on the 
horizontal axis. Depending on the entity and industry, 
enforcement mechanisms on the faces of the pyramid 
may differ, but will always increase in coerciveness as 
they near the point of the structure. This recognizes 
the interactive and hybrid natures of three entities 
infl uencing the effect of desired outcomes. For ex-
ample, the industry trade group of a targeted entity 
may invoke penalties on members with a history of 
violating self-regulatory rules, or may completely 
revoke accreditation status. An example of a non-
governmental organization aiding in the enforcement 
process of spyware is the Center for Democracy and 
Technology’s investigation and subsequent fi ling of a 
complaint to the FTC about the activities of spyware 
operator Sanford Wallace.47

As evidence that FTC enforcement is still linger-
ing in the bottom of the pyramid, commissioners 
have stated that they are hoping to inspire software 
providers to self-regulate and to create standards 
for consent, installations, and privacy.48 It was 
not until October 2004 that the agency crept into 
the civil penalty level of the pyramid on behalf of 
individual users. In order to progress to criminal 
prosecutions, it will be necessary to invoke the 
powers of the DOJ, which has yet to fl ex its muscle 
in a spyware case.

Spyware proliferated to its current paralyzing 
levels over the last two years. Therefore, it is argu-
able the FTC has not had the time to react to and 
prosecute the most egregious cases. In this sense, 
it is still necessary to test the full applicability of 
existing federal laws in spyware cases. As time 
progresses and more consumers become aware of 
spyware, it is likely that the FTC will more consistently 
progress up the enforcement pyramid. Furthermore, 
alliances with trade organizations, consumers groups, 
and technology companies will increase to present 
deterrence options from many sources.

LEGISLATIVE RESPONSE

Despite the existence of relevant law, legislators at 
both the state and federal levels have responded to 

spyware by introducing a fl urry of bills specifi cally 
aimed at the problem. States are implementing 
statutory solutions while the federal government 
drafts its own bills. This section will describe and 
analyze relevant new legislation at both the state 
and federal levels. 

STATE LAW ATTEMPTS

Utah and California were the fi rst states to pass 
anti-spyware legislation.49 The Utah law, enacted 
in March 2004, is currently unenforceable due to 
a preliminary injunction issued in June 2004. The 
rationale for the injunction foreshadows the prob-
able fate of other state-level attempts to legislate 
against spyware. The judge in WhenU.com vs. The 
State of Utah cited high probability that the state law 
is unconstitutional because the law likely invades 
upon federal jurisdiction over interstate commerce 
such as Internet software.50 Furthermore, WhenU.
com could face confl icting laws if numerous states 
enact legislation. The court determined that such 
requirements would be impossible or overly ex-
pensive to follow. 

The Utah case illustrates that any legislative solu-
tion must come from the federal level. Additionally, 
legislation must carefully consider defi nitions and 
the technical capabilities of the spyware companies 
to comply with potentially burdensome stipula-
tions. The next section will detail these and other 
issues that emerge in legislation proposed in both 
the House and the Senate.

LEGISLATIVE PROPOSALS IN CONGRESS

Lawmakers in the 108th Congress introduced four 
notable bills concerning spyware. Although the op-
portunity for these bills to become law during the 
2004 session is over, they are nonetheless important 
because they will likely reappear in future sessions. 
Already, two of the bills have been re-introduced in 
the 109th Congress. Figure 1 summarizes the bills. 
Each of these bills and their potential ramifi cations 
will be evaluated below. 

Spy Act
Although designed as a stand-alone statute, the Spy 
Act uses the defi nition of “protected computer” 
from CFAA.51 It prohibits the following acts if done 
deceptively by someone other than the owner or 
authorized user of a protected computer:

• Delivering ads that cannot be closed without 
exiting a browser.

• Taking control of the computer by diverting 
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Figure 1
Spyware Bills Introduced during the 108th and 109th Congresses

Title Date of Intro Key Sponsors Penalties Legal Origin Last Action

Securely Protect Yourself Against Cyber  Jan. 4, 2005 Rep. MaryBono (R-CA) civil CFAA, FTC Act In committee (Passed in the 
Trespass Act (Spy Act), H.R. 29     House during 108th Congress)

Software Principles Yielding Better Feb. 27, 2004 Sen. Conrad Burns (R-MT) civil CFAA, FTC Act Left pending on 
Levels of Consumer Knowledge     Senate calendar 
(SPYBLOCK), S.2145

Computer Software Piracy and Control  April 30, 2004 Rep. Jay Inslee (D-WA) civil and  CFAA, FTC Act Stalled in subcommittee
Act, H.R. 4255   criminal

Internet Spyware Prevention Act Feb. 10, 2005  Rep. Bob Goodlatte (R-VA) civil and  CFAA In committee (Passed in the 
(I-SPY), H.R. 744   criminal  House during 108th Congress)

the browser or using it to send out material.

• Modifying a user ’s browser homepage, 
bookmark list, or security settings.

• Collecting personal information using key-
stroke logs.

Additionally, the bill prohibits software provid-
ers from misrepresenting their identity and the 
source of the software. In order for an information 
collection program to be legal, it must contain “clear 
and conspicuous notice in plain language,” that 
allows for consent to be denied, transmission to be 
cancelled, and enables “reasonable efforts” to block 
installation. Unlike other proposed laws, the Spy 
Act provides example language of acceptable ways 
to communicate the capabilities of software. 

SPYBLOCK
Like the Spy Act, SPYBLOCK uses the CFAA defi -
nition of a protected computer.52 Specifi cally, the 
bill prohibits unauthorized users from covertly 
installing software or preventing users from giv-
ing consent to a download. The bill makes specifi c 
exceptions for upgrades to already installed pro-
grams. Other prohibited practices include:

• Presenting misleading identities of the 
software’s origins

• Distributing software that prevents “reason-
able efforts” to uninstall or disable it

• Distributing software that collects information 
about users or their browsing habits that is not 
related to the software’s capability that the 
user consented to, or if the user has received 
no notifi cation of the collection

• Altering a user’s browser homepage, book-
markers, or security settings

Distinct from the Spy Act is SPYBLOCK’s sec-
tion on pop-up advertising. It prohibits the un-
authorized installation of software that presents 
ads to users:

at a time when the user is not accessing an 
Internet website or online service operated by 
the publisher of the software; and in a manner 
or at a time such that a reasonable user would 
not understand that the software is respon-
sible for delivering the advertisements.53

This section pays homage to complaints such as 
those seen in 1-800Contacts vs. WhenU.com, where 
the user receives advertisements that could be 
construed as part of an unaffi liated site. Addition-
ally, the bill prohibits ads which either cannot be 
closed, or require the user to turn off the browser 
or computer in order to exit.

Computer Software Piracy and Control Act
Also introduced in the House, the Computer Soft-
ware Piracy and Control Act (CSPCA) amends 
CFAA and draws upon the enforcement mecha-
nisms of the FTC Act.54 Unless notice, consent, and 
a “removal utility” are provided, it prohibits the 
knowing transmission to a protected computer of 
any component that collects personal information 
about the owner or his or her Web browsing habits 
and transmits it to a third party. Also prohibited 
are unauthorized changes to computer settings, 
Internet settings, or a browser’s homepage. Repeat-
ing past legislation, the bill specifies that notice 
and consent for software downloads must not be 
false or misleading and must provide directions 
for removal. 
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Internet Spyware Prevention Act 
Internet Spyware Prevention Act (I-SPY) briefly 
amends the CFAA to include language specifi c to 
spyware.55 The bill proposes a section titled, “Illicit 
indirect use of protected computers,” to CFAA‘s 
section 1030. The new section would specifi cally 
target instances where computer code imposes 
on a protected computer, causing damage to that 
computer, altering its security protections, or taking 
personal information from the user.

ANALYSIS OF PROPOSED LEGISLATION

With the exception of I-SPY, all of the bills 
pre-empt state laws tar-
geting spyware.  This 
mirrors the key criticism 
of federal anti-spam leg-
islation, the 2003 CAN-
SPAM Act, that the law 
invalidated several more 
powerful laws enacted 
in the states.56 Howev-
er, although state laws 
may be stronger, inter-
state commerce must be 
regulated at the federal 
level. The penalties and 
powers evoked are the 
important elements in 
any federal legislation.

Some government offi cials claim that all of the 
proposed laws build upon current statutory provi-
sions that are suffi cient to combat spyware, and that 
the new laws add little value to the current statutes. 
For example, the main section of CSPCA prohibits 
unfair and deceptive practices specifi cally in “the 
transmission of computer software.” Thus, the bill 
is merely applying existing defi nitions of unfair 
commerce to a specifi c technology, something that 
many expert witnesses warned against at a House 
hearing in early 2004.57

Additionally, the amendments to CFAA intro-
duced in I-SPY add causing a “computer program 
or code to be copied onto the protected computer” 
to the list of ways that an individual can gain 
unauthorized access.58 The original CFAA stated 
that computer fraud could initiate when someone 
“knowingly causes the transmission of a program, 
information, code, or command.”59 Both statements 
prohibit computer-initiated fraud, and both include 
software capabilities. A similar example is found 
in SPYBLOCK, which prohibits the unauthorized 
altering of computer settings, something already 
prohibited under CFAA.

Enforcement Power of the Bills
Not only does the proposed legislation fail to of-
fer anything new in terms of easing the burden of 
proof for fraud, deception, and interception, they 
do not offer substantial increases in penalties or 
enforcement mechanisms. A notable exclusion of 
the bills is a private right of action for consum-
ers to take action against spyware operators. As 
shown in Figure 1, the bills have varying enforce-
ment provisions. The SPY ACT and CSPCA give 
the FTC full enforcement capabilities, as specifi ed 
in the FTC Act. In addition to leaving enforcement 
to the FTC, SPYBLOCK and CSPCA allow state 

attorney generals to sue 
violators. 

CSPCA invites crimi-
nal prosecution under 
its additions to CFAA. 
However, the legislation 
fails to increase penalties 
or strengthen enforce-
ment. I-SPY offers the 
only provision that is 
specifi cally designed to 
enhance enforcement. 
What sets I-SPY apart 
from the others is the 
allocation of $10 million 
to the DOJ for the pur-

poses of prosecuting and combating spyware 
and phishing.60

CONCLUSION

Although the proposed bills legislate against ac-
tivities that are already illegal, they serve other 
important, yet indirect, functions in combating spy-
ware. First, the attention to the issue spurs media 
coverage and awareness on the part of consumers. 
Second, Congressional hearings provide an over-
sight mechanism in which the FTC and DOJ must 
answer questions about the lack of enforcement 
and address how the agencies plan to use the tools 
they claim are already sufficient for combating 
spyware.

Perhaps one way to explain the fl urry of bills is 
the fact that spyware is not only a nuisance to both 
individual and enterprise computer users, but it has 
economic implications in terms of lost productiv-
ity and ruined computer systems. Such situations 
naturally spur a call to action from the government. 
According to regulatory theorist John Kingdon, 
public opinion stemming from public concerns 

Perhaps one way to explain 
the fl urry of bills is the fact 
that spyware is not only a 
nuisance to both individual and 
enterprise computer users, but 
it has economic implications in 
terms of lost productivity and 
ruined computer systems.
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receives mid-level importance in setting the policy 
agenda.61 For citizens who do not understand the 
details of existing laws and the role of regulatory 
agencies, a response from Congress seems like the 
most viable and comforting option.

This paper revealed that existing federal legisla-
tion offers adequate tools for combating the decep-
tive practices of spyware. For consumer-related 
protections, the application of these statutes to 
spyware has been limited. But two early cases, as 
well as the support from regulatory agencies, offer 
promising indications of future success. The FTC’s 
explicit reiteration of the applicability of fraud laws 
to e-commerce, as well as the 2004 case against Stan-
ford Wallace, are examples of the commitment and 
possibilities for existing statutes to be effective. 

The bills introduced in Congress add few addi-
tional protections. The analysis in this paper dem-
onstrated that bills introduced in Congress are mere 
repeats of existing statutory prohibitions. The only 
exception to this was the provision from I-SPY that 
allocates more money for spyware litigation. 

By doubling up on the civil and criminal pen-
alty levels of Ayres and Braithwaite’s enforcement 
pyramid, these bills potentially over-legislate the 
spyware problem. Such overindulgence in legisla-
tive remedies can lead to an improper combination 
of regulatory mechanisms and unintended conse-
quences.62 Instead of implementing new legislation, 
the FTC and DOJ should focus on enforcement of 
current laws. Fraudulent, deceptive, and intrusive 
behaviors, which negatively affect users and e-com-
merce, should be the target of regulators, not micro 
managing the details of software design. 

Regulators and Congress are at a critical point. 
At this time, the most notorious spyware companies 
are known and are located in the U.S, thus avoiding 
the typical obstacle of jurisdictional issues in e-com-
merce. This necessitates an imperative for a series 
of precedent-setting prosecutions before companies 
go offshore and further complicate enforcement. 
Pushing politically popular, but useless, legislation 
does not further this goal. Aggressive enforcement 
of existing laws does.
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IMPACTS OF 
DEREGULATION 
UPON EMPLOYMENT 
IN TEXAS ELECTRIC 
UTILITIES

THIS PAPER WILL EXAMINE arguments for and against de-
regulation of the electric utility industry. Texas will be used as 
a case study by analyzing the impact of Senate Bill 7, the 1999 

legislation that deregulated the electric utility industry in Texas. 
Signifi cant income inequalities in the industry arose between utilities 
that opted into deregulation and those that did not. There was a net 
defl ation in the wage level for all workers in the electrical industry 
after 1999 as well. The initial expectation was that a net increase in 
the number of jobs would result from more companies entering the 
market. Job creation occurred during the anticipatory period when 
Senate Bill 7 was being discussed in the Texas Legislature but fell 
after the bill was implemented.

INTRODUCTION TO THE ELECTRIC UTILITY INDUSTRY

According to the World Energy Investment Outlook of the Inter-
national Energy Agency, worldwide energy consumption cannot 
afford to continue as usual. In the next 30 years, the Organization 
for Economic Cooperation and Development (OECD) will produce 
only 6.5 percent of global energy, including power generation and 
refi nement of carbon-based fuels. Of that total energy sector invest-
ment, 71 percent will be in the electricity sector,1 which is by far the 
largest. Public reaction in the United States to this information has 
been stunning. Instead of embarking on what President Jimmy Carter 
called “the moral equivalent of war”2 to solve our energy problems, 
American policymakers have abandoned energy planning solutions 
in deference to market forces. 
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Deregulation of electric utilities has been a 
global phenomenon, but became acute in the United 
States following the oil embargos of the 1970s. In 
the United States, the Federal Energy Regulatory 
Commission has chief jurisdiction over the intercon-
nection and interstate commerce laws in the energy 
industry, but has championed deregulation by in-
dividual states. Texas is no exception. A thorough 
examination of the effects of deregulation upon the 
electricity sector in Texas is useful when analyzing 
trends in the United States.

Most states do not have a legal framework that 
provides the necessary incentives for regulated 
utilities to encourage large-scale power production 
at low prices. This gives shareholders and custom-
ers opposite goals, with predictable results from 
perverse incentives. Though customers seek lower 
prices, most utility shareholders gain no benefi t 
from selling more electricity at a lower rate. Econo-
mist Amory Lovins claims that even without retail 
price regulation, states can create truly competitive 
conditions of diverse sellers, easy entry and exit, 
fair access to monopoly bottleneck facilities and to 
market information, effective antitrust enforcement, 
and continuing scrutiny to prevent abuses of market 
and political power.3

In his famous article about regulatory theory 
and practice, “What Can Regulators Regulate? 
The Case of Electricity,” George Stigler argued that 
public regulation of the electric industry has a neg-
ligible impact upon prices of energy when observed 
through a time-series analysis of states that did 
have a regulatory body versus those that did not. 
He concluded that regulation is largely ineffective 
at controlling price.4 Similarly, Sam Peltzman from 
the University of Chicago agreed with Stigler and 
argued that there is no essential difference between 
government and private utility prices. He went on 
to say that public power would be less expensive if 
it behaved like private utilities, because the real dif-
ference in prices can be explained by the 3 percent 
tax benefi t given to public utilities.5

But what will happen to wages and employment 
in the industry as deregulation continues? Classical 
economists might say that as you increase competi-
tion within an industry, you drive down costs in an 
effort to win customers and effectively lower retail 
prices of the commodity in question. In the case of 
electricity, lowered costs may well come through 
layoffs or through an average lowering of wages 
as higher wage jobs at generation facilities are lost 
to market efficiencies. If a state produces more 
electricity than it consumes, as Texas does, cutting 
back on generation should affect the jobs at power 

plants more than it does the jobs in transmission or 
distribution, often paying employees lower wages. 
Essentially, only one portion of the sector should be 
signifi cantly affected as more customer-service jobs 
are created by companies attempting to compete as 
retail providers.

ARGUMENTS ABOUT DEREGULATION

Many people argue that regulation has been histori-
cally necessary to protect consumers from the legal 
monopolies of electric utilities. Charles Higley of Pub-
lic Citizen described how natural monopolies allow 
consumers to reap benefi ts of economies of scale:

In exchange for their state-granted monopo-
lies, investor-owned utilities are allowed an 
opportunity to recover in rates the costs of 
doing business, for example, the costs of the 
power plants, fuel, buildings, wages, depre-
ciation, interest paid, plus an opportunity to 
earn a profi t on invested monies.6

Higley also presented the view that those who fa-
vor free markets are misguided in their belief that 
competition always leads to greater public good. 
He dismissed public choice theory immediately 
because of the high incidence of post-deregulation 
state legislative bailouts covering the stranded costs 
of utilities.7 In fact, Higley presented some basic 
statistics refl ecting the failure of market competition 
to lower energy prices. Deregulation has actually 
led to a huge volatility in the power supply and 
demand functions (witness California). The result of 
this price failure has been a massive wave of layoffs 
by utility owners wanting to trim costs in order to 
become more competitive. Those losing their jobs 
have been higher wage employees in a community,8

resulting in lower costs for utilities without a cor-
responding lower price for consumers. According 
to Higley, “In the wake of utility deregulation, more 
than 150,000 utility workers have lost their jobs 
(about 30 percent of the 1990 utility workforce).”9

While more conservative voices have touted 
the benefi ts of free-market forces in creating net 
public benefi ts, moderates have also championed 
deregulation in electric utilities. According to the 
Brookings Institution, deregulation has been one 
of government’s 50 greatest endeavors. A report 
by Brookings cites the 1992 National Energy Policy 
Act as one of the great initiatives to increase com-
petition among public utilities by creating a whole 
new category of wholesale power producers exempt 
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from regulation. These independent producers are 
then able to compete with existing utilities, or the 
utilities could buy wholesale power from plants 
outside their assigned service territories. The new 
companies would apply for licensing to the Federal 
Energy Regulatory Commission. It is said to have 
revolutionized the industry and paved the way for 
further deregulation.10

Others are skeptical of an expanding deregula-
tory trend. Robert Crandall, also of the Brookings 
Institution, believes that the collapse of Enron, the 
impacts of the British electricity and rail privati-
zation efforts, and the spectacular failure of the 
California energy deregu-
lation may have stalled or 
even reversed the trends 
of deregulation. He does, 
however, believe that 
there are other areas of 
ineffi ciency resulting from 
government intervention 
in U.S. markets that de-
serve reform.11

Crandall offers statis-
tics from the U.S. Depart-
ment of Commerce, Bureau of Economic Analysis, 
that give shares of GDP that were regulated 
in 1975 versus shares in 2001 (in 1999 dollars). 
Regulated electricity remained at 1.19 percent 
of GDP from 1975 to 2001 while the total for all 
regulated industries dropped from 11.52 to 3.43 
percent of GDP.12

Crandall describes the political-economy per-
spective on the demand and supply for regulation. 
Fittingly, he lays out a fundamental question of 
“Why regulate utilities?” first posed by Harold 
Demsetz in 1958. Demsetz believed that the gov-
ernment should auction off the right to dispense a 
service that has a natural monopoly rather than in-
stalling government regulation. He further argued 
that competition for monopoly privilege would 
produce a greater net impact than allowing natural 
monopolies to distribute public goods.13

 Crandall also argued that railroads, tele-
communication, and oil and gas industries are 
inherently different from utilities in that they do 
not represent true scale economies. In these indus-
tries, the real costs of government control are often 
grossly exaggerated. An interesting new trend in 
electricity policy is regulation in order to promote 
competition. The manner in which deregulation 
“unbundles” the electric utility industry by sepa-
rating generation, transmission, and distribution 
has been very effective. But even though these 

components are separated, the sunk or stranded 
costs remain a real problem.14

 Stranded costs refer to costs incurred by power 
plants producing electricity that is not immediately 
consumed. Some plants cannot sell electricity for 
immediate consumption yet still must factor in 
the costs of nonproductive plants into the overall 
accounting equation. While deregulation is meant 
to squeeze out ineffi cient power plants, these gen-
eration units do not go away when they are not 
working. These capital and maintenance costs are 
passed along to the consumer despite not being the 
costs for actively generating electricity.

It appears that attitudes 
toward deregulation cen-
ter on the conservative 
idea of “economic Dar-
winism,” encouraging the 
natural selection of the 
economically fi ttest. This 
notion, though, is based 
on the fallacy that the mere 
existence of a monopolist, 
oligopolist, or conglomer-
ate giant proves it must 

have achieved its market position because of supe-
rior performance. In many instances, other variables 
such as government support or collusion exist that 
are not taken into account by this theory. Economic 
Darwinism assumes that managerial efficiency 
will be achieved rather than social effi ciency. True 
innovation is hard to bring to market in a tightly 
competitive zone. 

We may have been moving from a case in which 
security was maintained through government con-
trol to one in which security is achieved through 
monopoly.15

NATIONAL TRENDS IN 
DEREGULATION OF UTILITIES

The U.S. electricity sector’s labor pool consists of 
more than 300,000 highly skilled workers. This heav-
ily unionized workforce operates and maintains the 
country’s critical infrastructure upon which families 
and businesses rely for their daily needs. However, 
the number of people employed in this industry has 
declined despite rising demand for electricity in 
recent decades. The earnings trend in the industry 
is that the earning premiums for electricity-sector 
employees have actually increased, while the level 
of unionization has gone down. This is signifi cant 
because it is the fi rst deregulated industry in which 

Deregulation of electric 
utilities has been a global 
phenomenon, but became acute 
in the United States following 
the oil embargos of the 1970s
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this contrast between earnings and employment 
patterns has occurred. A critical detail when exam-
ining statewide employment statistics is dichotomy 
between number of employees and wages.16 It ap-
pears that workers in the electrical industry have 
become more productive although there have been 
no appreciable changes in technology.

Many heavy users of electric power were in-
terested in decreasing the rates they pay, which 
competition was predicted to encourage. This has 
happened for industrial users, but not residential 
consumers. There has also been a marked increase 
in the merger and consolidation of investor-owned 
utilities (IOUs), with no ap-
parent parallel decrease in 
the rates they charge despite 
the savings gained from syn-
ergy. As a footnote to the 
deregulatory trend, the states 
that have suspended discus-
sion of regulatory reform 
have showed little apprecia-
ble change in employment.17

Overall, however, electric-
ity-sector employment has 
fallen by more than 24 percent since the regulatory 
reform movement began in 1990. Employment in 
the states where restructuring (deregulation) is ac-
tive has seen a 29 percent employment decline, far 
larger than the 19 percent observed in states without 
regulatory reform.18

This decline in employment appears to be tied 
chiefly to the mothballing of inefficient power 
plants that has occurred as the price of natural gas 
has spiked and plants become older and inoperable. 
While Texas will maintain an 18.3 percent surplus 
of electricity production over peak demand in 2005, 
it has temporarily retired about 8,700 megawatts 
of generation power since 2000. The total demand 
peak for Texas is estimated at 63,900 megawatts of 
installed capacity.19

Texas appears to be experiencing an employment 
decline that is similar to the national trends in job 
losses, merger activity, and power consumption. 
The number of employees in the electricity sector 
has fallen, but average wages have remained con-
gruent with the overall statewide wages.

THE STATE OF TEXAS’ 
RESTRUCTURING LEGISLATION

Texas changed its electric utility markets dramati-
cally when then-Governor George Bush signed Sen-

ate Bill 7 in June of 1999. It provided for retail choice 
beginning on January 1, 2002, and rates were frozen 
until that date. For fi ve years beginning in January 
2002, utilities could charge residential and small 
business customers the “price to beat” rate, calcu-
lated as a 6 percent discount from the 1999 levels. 
Municipally owned utilities or electric cooperatives 
were given the option to opt into this deregulated 
structure or to opt out. Thus far, no municipalities 
and one rural electric cooperative have chosen to 
deregulate their pricing structure.20 But the “price 
to beat” feature clearly shows that price levels were 
meant to be affected by deregulation in a way that 

was positive to consumers. 
Price was obviously a critical 
feature of deregulation.

The regulatory features of 
the bill notably changed the 
functions of the Public Utility 
Commission (PUC) and the 
Electric Reliability Council of 
Texas (ERCOT). The PUC is-
sued orders covering affi liate 
code of conduct, cost unbun-
dling and separation of busi-

ness functions, reliability standards, energy effi ciency, 
certifi cation of retail electric providers, and consumer 
protection, while ERCOT was to monitor all transac-
tions. Senate Bill 7 described the rate jurisdictions of 
various service territories and the determination of 
stranded costs and transition charges.21

But many remain incredulous about the net ben-
efi ts of deregulation. The president of the American 
Public Power Association, Alan Richardson, noted 
that deregulation “was premised in large part on 
the expectation that the electric industry of the fu-
ture belonged to energy traders and independent 
power producers. Utilities would be relegated 
to wires-only business.” But, Richardson claims, 
“that hasn’t happened.” Instead, he advocates a 
back-to-the basics approach to prices that are based 
upon the cost of service and a utility’s obligation to 
serve.22 He and other public utility advocates stress 
the idea of passing through costs instead of basing 
rates upon fuel purchases with futures contracts 
and a spot market.

EXAMINATION OF DEREGULATION’S 
IMPACT UPON PRICE

 An economic analysis of the effects of deregulation 
shows increases in Electric Net Income/Electric Op-
erating Revenue from 1990 to 2003. The increase in 

Capital and maintenance 
costs are passed along to 
the consumer despite not 
being the costs for actively 
generating electricity.
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revenue was approximately 21 percent for both ac-
tive (deregulated) and nonactive states. Companies 
in active states enjoyed the 1990 level of 21 percent 
while companies in non-active states declined to 
17.5 percent.23 Different price strategies clearly lead 
to different results.

Electricity costs are often directly pegged to 
the cost of natural gas because the price for coal 
has remained fl at, while the costs for natural gas 
have been spiraling upward. Since gas is the mar-
ginal fuel for most electrical utilities, a large part 
of electrical costs can be attributed to a fuel charge 
increase.

In Texas, the Public Utility Commission has re-
ported that the price paid by residential customers 
has fallen. According to former PUC Chair Rebecca 
Klein, “People are paying less for electricity in a 
competitive marketplace even without switching 
providers.”24 Most of the evidence, however, points 
to the contrary.

The deregulation strategy has not actually cre-
ated any sort of reduction of overhead costs associ-
ated with bureaucracy. Actually, many observers 
have maintained that deregulation has increased 
the need for people performing white-collar jobs of 
monitoring market conditions and fuel costs, neces-
sary for modeling the fuel-mix options strategies. 
When the price of natural gas falls below a certain 
threshold, a utility can elect to burn less coal and 
bring gas-fi red power plants back online.

The term re-regulation is often used by people in 
the Texas utility industry because the laws and ser-
vice area boundaries created by Senate Bill 7 made 
the electric utility industry even more complicated 

Figure 1
Residential Price Trend in Texas among Utility Groups

Source: PUC Website, www.puc.state.tx.us

than it was before. What was once a state divided 
into certain service territories connecting custom-
ers to regional power plants—such that generation, 
transmission, and distribution were all done by one 
company—is now a hodge-podge of investor and 
consumer-owned utilities all of whom have the op-
tion to compete or not to compete. 

An obvious prediction of deregulation was that 
it would lead to increased competition and result in 
an overall price reduction for electricity. An exami-
nation of the evidence of prices in the deregulated 
Texas utility market shows that this has not been 
the case.

As Figure 1 shows, residential retail electricity 
rates have been climbing steadily since deregulation 
went into effect in January of 2002. Increased price 
competition was predicted to drive down prices for 
electricity, but no reduction is evident.

DETAILED ANALYSIS OF 
IMPACTS UPON EMPLOYMENT

Many public utilities associated with municipalities 
have personnel, such as bill collection agents, that 
serve multiple roles. These employees must deal 
with water, wastewater, and garbage collection in 
addition to their roles with the electric utility. This 
often makes a difference when examining employ-
ment data showing the impacts of deregulation.

Employment trends might suggest that deregula-
tion allowed for greater productivity per worker. 
Under the Standard Industrial Classifi cation (SIC) 
system, electrical generation and distribution ac-
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tivities are classifi ed in SIC 4911, Electrical Services, 
refl ecting the traditional combination of these activi-
ties in a single fi rm. David McDermott claims that 
while the nation’s output of electricity was rising, 
employment was falling. Total output grew 14 per-
cent from 1991 to 1996, while employment fell by 14 
percent over the same period.25 Effi ciencies in the 
industry were being gained during this period.

According to the Texas Workforce Commission, 
Texas utility jobs are consistently higher paying 
relative to other jobs. For electric power genera-
tion, transmission, and distribution, the median 
statewide salary in Texas is $52,530. This is based 
upon 288 mail-in surveys taken between October 
1999 and August 2003 (see Table 1). The study uses 
full-time hourly wage multiplied by 2,080 hours and 
has a relative standard error of 1.91 percent.26

The trend-line data may be even more telling. 
As can be seen in Figure 2, when comparing utility 
wages over time, one might expect wages to change 
as the industry changes its structure because of 
sweeping regulatory changes.27

The SIC coding works a bit differently accord-
ing to the Census Bureau. It lumps these jobs in 
with Transportation jobs including rail and bus 
services. Apparently, the projections for these jobs 
will all have a staggering growth rate of 17.6 per-
cent. The total for Engineering and Management 
Services are given a 30.9 percent growth rate, for 
comparison.28

According to a study in the Economic Indica-
tors Appendix for Texas, there were 33,760 people 
in Electric Services in 2000 and will be 34,810 jobs 
in 2010, for a net growth rate of 5.7 percent (see 

Table 1
Wage for Energy Jobs versus 
All Jobs in Texas: 1999-2002

Energy Jobs

Year Mean Wage Entry Wage Exp. Wage Median Wage

2002 $54,775 $31,665 $66,335 $51,580

2001 $53,315 $30,810 $64,565 $50,205

2000 $51,365 $29,685 $62,205 $48,370

1999 $49,455 $28,580 $59,890 $46,570

All Jobs

Year Mean Wage Entry Wage Exp. Wage Median Wage

2002 $33,300 $14,705 $42,600 $25,245

2001 $32,415 $14,310 $41,465 $24,575

2000 $31,230 $13,790 $39,950 $23,675

1999 $30,065 $13,275 $38,460 $22,795

Figure 2
Wage Trends in NAICS Code 22

Source: www.bls.gov/oco/cg/cgs018.htm

Figure 3).29 The U.S. Department of Labor’s Bureau 
of Labor Statistics uses national data broken out by 
NAICS codes. 

Production workers’ earnings are signifi cantly 
higher than in most other industries. Also, the 
various segments of the utilities industry vary 
to the degree to which workers are involved in 
administrative duties, production activities, or 
research and development. The median hourly 
earnings are $41.58 for utilities versus $32.80 for 
all industries.30

For all utilities, electric power generation, trans-
mission, and distribution make up 73.6 percent of 
the jobs. Most utilities jobs are in establishments 
employing 100 or more workers. The Bureau of 
Labor Statistics expects the employment numbers 
to go down signifi cantly. The change from 2002 to 
2012 is expected to be –5.7 percent for the country, 
overall. Reorganization and competition are cited 
as the main reasons for the change.31

 Data from the Texas Workforce Commis-
sion show an overall decline in employment in the 
electrical industry with distinct infl ection points 
around the time that deregulation was first dis-
cussed in the mid-1990s and when deregulation 
went into effect in 2002. 

CONCLUSIONS

According to the head of the American Public Power 
Association, “[T]he faith in the benefits of electric 
utility deregulation persists. This is an ideological 
position, almost a religious one, not a pragmatic one. 
Proponents continue to argue the theoretical benefi ts 
of deregulation, looking for ways to measure success 
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Figure 3
Texas Employment in Electrical 

Distribution, Transmission, and Generation

Source: Texas Workforce Commission

that have little to do with the real world.”32 Nonethe-
less, employment measures present deregulation 
as a mixed bag for electric utility workers. Though 
wages appear to remain high, the number of people 
employed has dropped dramatically for those utili-
ties that opted into deregulation. Also, the price for 
residential customers of investor-owned utilities has 
not really fallen. Though increased competition that 
resulted from deregulation may benefit Texas by 
encouraging the use of renewable energy, an appre-
ciable reward in the form of more and better jobs in 
the electric industry as well as decreased rates remains 
to be seen.
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KEVIN BECK

Kevin holds a bachelor’s degree in English and his-
tory from Trinity University in San Antonio and a 
master’s degree in English from the University of Il-
linois at Urbana-Champaign. Prior to attending LBJ, 
he worked as an editor for The Astrophysical Journal
at the University of Chicago Press. Kevin’s interests 
include cultural and arts policy, higher education, 
and urban policies, particularly livable cities.

STEPHEN SPRUIELL

Stephen is a second-year student at the LBJ School 
of Public Affairs. He received his B.A. in journalism 
from the University of Oklahoma. After graduation, 
he spent a year in Washington, D.C., working for 
Citizens for a Sound Economy. He interned this 
summer at National Review’s D.C. offi ce. He is inter-
ested in tax and budget issues, agricultural policy, 
and international trade.

STEPHANIE FAIN

Stephanie Fain is a fi rst-year master’s student at the 
LBJ School of Public Affairs. She graduated in 2001 
from Texas Tech University with a bachelor of arts 
in French and history. During her undergraduate 
years, Stephanie was awarded a Rotary Ambas-
sadorial Scholarship to study in Grenoble, France. 
After graduation, she moved to Japan, where she 
lived and taught English at a local high school with 
the JET Programme. She returned to Texas two 
years ago and went to work for the Texas State Sen-
ate Journal before deciding to return to school. Her 
policy interests include foreign affairs, development 
issues, international trade, confl ict resolution, and 
human rights.

BRIANA HUNTSBERGER

Briana Huntsberger is a 2000 graduate of Brown 
University, where she received a B.A., magna 
cum laude, in history. From 2000 to 2003, she was 
a research associate at Harvard Business School, 
where she worked with faculty members in the 
Business, Government and International Economy 
departments. While at HBS, she wrote and cowrote 
HBS case studies about national and international 
economic policy. She also provided research as-

sistance for a book about government regulation 
of new technologies. Her policy interests include 
education policy, regulatory policy, and corporate 
governance reform.

CRYSTAL JONES

Crystal is a first-year master’s student and Ben 
Barnes Fellow at the LBJ School for Public Affairs. 
She graduated from the University of Texas at 
Austin with a bachelor of arts with highest honors 
in English and anthropology. Crystal worked as a 
research intern for Public Citizen, a nonprofi t advo-
cacy organization and then became a report writer 
for the Texas Workforce Commission. Crystal’s 
policy interests include culture and society, sustain-
able development, and social justice.

KEVIN PRIESTNER

Kevin is a part-time student at the LBJ School of 
Public Affairs. He is the associate editor of the Texas 
Bar Journal, the magazine of the State Bar of Texas. 
He previously served the organization in its Re-
search & Analysis and Communications divisions. 
Kevin graduated from Southwestern University in 
Georgetown with a degree in history. Following 
graduation, he was an intern in the Washington, 
D.C., offices of American Farmland Trust. His 
policy interests include historic preservation and 
state and local politics.

CRISTINA RUGGIERO-MENDOZA

Cristina Ruggiero-Mendoza graduated from the 
University of California, Berkeley in 1999, having 
completed a degree in political science with minors 
in Spanish and Russian language. Upon graduation, 
she spent two years working at the Open Society 
Institute (Soros Foundation) in New York, where 
she was responsible for program support in Rus-
sia, Ukraine, and Belarus. After her time at OSI, she 
spent a year in Ekaterinburg, Russia on a fellow-
ship from the State Department to study economic 
development and civil society in provincial Russia. 
She is currently enrolled in the joint degree program 
with the LBJ School and the Center for Russian, 
East European, and Eurasian Studies (CREEES) and 
expects to graduate in 2006.
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JOHN SEALE

John Seale is a fi rst-year student at the LBJ School of 
Public Affairs. John grew up in Houston and attend-
ed Rhodes College in Memphis, Tennessee, where 
he majored in international studies and political 
science and minored in Spanish. After graduation, 
he moved to Washington, D.C., and worked as a 
Legislative Assistant for Congressmen Bill Archer 
and John Culberson, both representing the Houston 
area. John is interested primarily in energy policy, 
international trade, and diplomacy.

LAURA SULLIVAN

Laura Sullivan is a second-year joint degree student 
in public affairs and Latin American studies. She 
holds a B.A. in history from the University of Cali-
fornia, Berkeley. Before coming to the LBJ School, 
she served as an AmeriCorps member in the Bay 
Area and worked at the Greenlining Institute, a 
nonprofi t that focuses on economic development of 
underserved communities in California. Her policy 
interests include education, economic development, 
and immigration.


