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by the Secretary, and to $300,000 for loans
guaranteed by the Secretary;

(c) with respect to farm real estate loans,
deletes the current total real estate indebt-
edness limitation of $225,000 and authorizes
the Secretary to establish limitations for
such loans on an annual basis; and

(d) for both farm real estate and operat-
ing loans, deletes the provision requiring
that the county committee certify the maxi-
mum amount of loan that may be made.

The House bill contains no comparable
provision.

The Conference substitute deletes the
Senate provision.

The Conferees note that both the House
Committee on Agriculture and the Senate
Committee on Agriculture, Nutrition, and
Forestry have reported other bills containing
provisions almost identical to the Senate
provision. (The House passed its bill on April
24, 1978.)

(15) MEAT IMPORT LABELING
Title VII of the Senate amendment re-

quires that imported meat and meat food
products be labeled as being "imported" or
"imported in part", as the case may be, ex-
cept when the country of origin is specified on
the container or package. Any person, other
than the ultimate consumer, who divides im-
ported meat or meat food products into pieces
or breaks a package or container containing
imported meat or meat food products must
label each piece, or its package or container,
as "imported" or "imported in part", except
when the country of origin is specified on the
package or container. A product that results
from a blend of imported and domestic meat
may be labeled "contains imported meat".

The Secretary of Agriculture would assess
fees on imported meat and meat food prod-
ucts to cover the costs of the labeling re-
quirement. States that carry out mandatory
meat inspection programs would be reim-
bursed for expenses incurred in enforcing
the labeling requirement.

Any exporter that fails to pay an assess-
ment will have its export privilege revoked.

Title VII would become effective 180 days
after its enactment.

The House bill contains no comparable
provision.

The Conference substitute deletes the Sen-
ate provision.

(16) COMMODITY LOANS
Title VIII of the Senate amendment re-

quires the Secretary of Agriculture to guaran-
tee loans made by commercial lending Insti-
tutions to producers of nonperishable "speci-
fied" commodities for which a loan program
is authorized. The amount of any guaranteed
loan cannot exceed an amount determined
by multiplying the quantity of the com-
modity by the loan level established for the
commodity for the year involved. The term of
the loan would be that agreed upon by the
lender and the producer-borrower, but not
in excess of 36 months. The interest rate
could not exceed the commercial rate in the
area.

Title VIII also authorizes the Secretary to
make direct loans through the facilities of
the Commodity Credit Corporation, in
amounts not less than the amounts pre-
scribed for guaranteed loans and at the same
rates of interest. There would be no maxi-
mum term specified for direct loans.

The Secretary would be required, when-
ever practicable, to use the loan guarantee
program in providing an initial loan to any
commodity producer.

No loan could be made by the Secretary
to a producer of a commodity unless the pro-
ducer had satisfied any prior loan on that
commodity that had been guaranteed by
the Secretary or unless the proceeds of the

loan were to be used to satisfy the prior
loan.

Both direct and guaranteed loans would
be nonrecourse and would require no se-
curity other than the commodity involved.
The Secretary could adjust the loan level
for any "specified" commodity on the basis
of the grade, type, staple, or quality of the
commodity.

The Secretary would be required to estab-
lish mandatory release prices at which speci-
fied percentages of the quantity of the com-
modity under loan must be released for sale.
Release prices would be established prior to
the start of the marketing year for each
commodity and would be established as per-
centages of the loan level for the commod-
ity, plus carrying charges.

The Secretary could call the loans on any
commodity if the Secretary determined that
the domestic and foreign market for that
commodity were unstable because insuffici-
ent quantities of that commodity were be-
ing offered for sale, but only when the mar-
ket price equaled or exceeded the release
price for the commodity. Loans would be
called chronologically, oldest to newest.
Loans could not be called if that action
would cause the price of the commodity to
fall below the then current loan level. No
new loan, nor renewal or extension of an
existing loan, could be made on a quantity
of a commodity if that quantity of a com-
modity had been ordered released dor the loan
had been called.

The House bill contains no comparable
provision.

The Conference substitute deletes the
Senate provision.

(17) TITLE OF THE BILL
The title of the House bill is "An Act to

permit marketing orders to include provi-
sions concerning marketing promotion, in-
cluding paid advertisement, of raisins and
distribution among handlers of the pro rata
costs of such promotion."

The Senate amendment changes the title
to "An Act to provide emergency assistance
to producers of wheat, feed grains, upland
cotton, and soybeans, and for other
purposes."

The Conference substitute provides that
the bill may be cited as "An Act to provide
emergency assistance to producers of wheat,
feed grains, and upland cotton, and for
other purposes."
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W. R. POAGE,
E DE LA GARZA,
WALTER B. JONES,
ED JONES,
DAwsoN MATHIS,
DAVID R. BOWEN,
CHARLIE ROSE,
FRED RICHMOND,

Managers on the Part of the House.
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JAMES B. ALLEN,
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BOB DOLE,
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Managers on the Part of the Senate.

PERSONAL EXPLANATION

Mr. MIKVA. Mr. Speaker, I was un-
avoidably absent from the House for the
votes on the three suspension matters on
May 1, 1978. Had I been present, I would
have voted "aye" on H.R. 11657, "aye" on
H.R. 10392, and "aye" on House Joint
Resolution 816.

CIVIL RIGHTS OF INSTITUTIONAL-
IZED PERSONS

Mr. KASTENMEIER. Mr. Speaker, I
move that the House resolve itself into
the Committee of the Whole House on the
State of the Union for the consideration
of the bill (H.R. 9400) to authorize ac-
tions for redress in cases involving dep-
rivations of rights of institutionalized
persons secured or protected by the Con-
stitution or laws of the United States.

The SPEAKER pro tempore. The ques-
tion is on the motion offered by the gen-
tleman from Wisconsin (Mr. KASTEN-
MEIER).

The motion was agreed to.
IN THE COMMITTEE OF THE WHOLE

Accordingly the House resolved itself
into the Committee of the Whole House
on the State of the Union for the consid-
eration of the bill H.R. 9400, with Mr.
OBERSTAR in the chair.

The Clerk read the title of the bill.
By unanimous consent, the first read-

ing of the bill was dispensed with.
The CHAIRMAN. Under the rule, the

gentleman from Wisconsin (Mr. KASTEN-
MEIER) will be recognized for 30 minutes,
and the gentleman from Illinois (Mr.
RAILSBACK) will be recognized for 30
minutes.

The Chair recognizes the gentleman
from Wisconsin (Mr. KASTENMEIER).

Mr. KASTENMEIER. Mr. Chairman, I
yield myself 8 minutes.

Mr. Chairman, I am very pleased to
bring before the House today a bill which
has earned the strong bipartisan support
of the Committee on the Judiciary as
well as the Attorney General and the
Secretary of Health, Education, and
Welfare.

H.R. 9400 is legislation which grants
limited authority to the Attorney Gen-
eral of the United States to initiate or
intervene in civil suits in Federal court
to protect the rights of institutionalized
children, the elderly, the chronically ill
or handicapped, the mentally impaired,
and prisoners. Under this bill the At-
torney General is permitted to take such
action only if he believes that a rights
deprivation is part of a pattern or prac-
tice of denial, only if he believes that the
suit is of general public importance and
only after proper notice and consultation
with appropriate State officials. He would
be permitted to seek only equitable relief
and not money damages. This legis-
lation is necessary because a circuit
court has held that without specific stat-
utory authority the Attorney General
does not have power to initiate such suits.

In explaining this legislation this
afternoon, I would like to suggest first,
that we as a Congress have only just
begun to address the needs and rights of
institutionalized persons. Second, that
those needs and rights are great and
have, in some cases, been ignored to a
degree which has created chronic, even
tragic conditions in some of this Na-
tion's institutions. And, third, that this
legislation endorses a very modest Fed-
eral role to help secure basic decency in
the quality of life for over 1 million in-
stitutionalized citizens; a role which will
not be costly, a role which has been



CONGRESSIONAL RECORD-HOI
tested in the past and which should be
encouraged in the future.

As we look at our own efforts, we rec-
ognize that Congress has only just be-
gun to shoulder its share of responsibility
for protecting the basic rights and needs
of institutionalized citizens and this leg-
islation should be considered as part of
that beginning effort. In recent years
Congress has enacted the Developmental
Disabilities Act, the Education of All
Children Act, the Juvenile Justice Act,
and the Parole Commission and Reorga-
nization Act. Each of these has affected
or served as models for the operation of
State institutions. And we have been
slowly willing to authorize increased
moneys for improved institutional con-
ditions. I strongly support these efforts.
But, the Committee on the Judiciary in
reporting this bill by a voice vote without
objection recognizes that we have not met
our entire obligation in this area.

Indeed, Congress has followed the lead
of the courts, and such courageous Fed-
eral judges as Frank Johnson of Ala-
bama have been much more willing to
recognize the rights of institutionalized
Americans. Finally, Congress has re-
sponded much more quickly to less urgent
needs and rights of those with more po-
litical muscle. This uniquely vulnerable
class of citizens is also uniquely power-
less and I ask you to support this legis-
lation, in part, as a statement that Con-
gress cares and recognizes a responsi-
bility in this area.

The needs and rights which this legis-
lation would help protect are very basic,
indeed, and without attempting to delin-
eate even a small portion of the denial
of those rights which has taken place, it
may be helpful to Members if I place
this legislation in perspective by dis-
cussing some of just what we are trying
to correct.

The conditions documented in the first
major institutional conditions suit,
Wyatt against Stickney in 1971 and sub-
sequent suits dispel any doubt as to the
existence, severity, or scope of institu-
tional abuse. In Wyatt, the record re-
vealed that Alabama's mental hospitals
were severely overcrowded and under-
staffed. Retarded persons were tied to
their beds at night in the absence of suf-
ficient staff to care for them. One pa-
tient was regularly confined in a
straitjacket for 9 years, as a result of
which she lost the use of both arms. The
less than 50 cents per patient per day
spent on food resulted in a diet described
by the court as "coming closer to punish-
ment by starvation than nutrition." The
court ultimately characterized conditions
at the State hospital for the mentally
retarded as "conducive only to the de-
terioration and debilitation of the resi-
dents . . . and substandard to the point
of endangering (their) health and lives."

The conditions documented in Wyatt
are certainly not unique to Alabama fa-
cilities. In a suit challenging the ade-
quacy of care at New York's Willow-
brook State School for the Mentally Re-
tarded, the trial record revealed equally
appalling conditions. Evidence was pro-
duced of massive overdrugging of re-

tarded children by staff and physical
abuse of weaker residents by stronger
ones. In the absence of adequate super-
vision, children suffered broken teeth,
loss of an eye, and loss of part of an ear
bitten off by another resident. In an 8-
month period, the 5,000 resident facility
reported over 1.300 incidents of patient
injury or assault or patient fights. Un-
sanitary conditions led to 100 percent of
the residents contracting hepatitis within
6 months of their admission. The trial
court characterized conditions at Wil-
lowbrook as "shocking, inhumane, and
hazardous to the health, safety, and san-
ity of the residents."

Gary W. against Stewart was a 1976
suit which successfully challenged Lou-
isiana's practice of sending hundreds of
retarded, disturbed, neglected, aban-
doned, and otherwise dependent children
to out-of-State residential placements,
where conditions of care and treatment
were often inadequate. The suit revealed
that children were physically abused,
handcuffed, beaten, chained, tied up,
kept in cages, and overdrugged with psy-
chotropic medication.

Justice Department assisted litigation
challenging conditions of confinement in
prisons and jails revealed that condi-
tions in correctional facilities across the
Nation were, if possible, worse than those
in mental institutions.

In a suit attacking conditions in the
prisons of Oklahoma's State penitentiary
system, the court found that facilities
designed to accommodate 2,400 inmates
housed 4,600. Inmates were compelled
to sleep in garages and stairwells. Groups
of four men were regularly confined in
6- by 6-foot cells with no ventilation, no
hot water, and sewage leaks. Over a
3-year period, one facility reported 40
stabbings, 44 serious beatings, and 19
violent deaths. Kitchen and food storage
areas were found to be infested with
mice, rats, and vermin, and firefightng
capabilities were deemed nonexistent.
The court ultimately concluded that con-
ditions in the prisons constituted "an
immediate and intolerable threat to the
safety and security of inmates, prison
personnel, and the State."

A similar conclusion was reached by a
trial court evaluating evidence in a suit
brought with the assistance of the Jus-
tice Department against Mississippi
State penitentiary at Parchman. Dead
rats surround the barracks, broken win-
dows were stuffed with rags to keep out
the cold and rain, exposed wiring posed
a constant threat of fire, and open sew-
age contributed to the spread of con-
tagious disease. In one camp, 80 men
shared 3 wash basins, which consisted of
oil drums cut in half. Milk of magnesia
was forcibly administered to inmates as
a disciplinary measure; cattle prods were
used to keep inmates standing or mov-
ing. In a 6- by 6-foot cell with no light,
toilet, sink, bad or mattress, inmates
were confined naked for up to 3 days.
without hygenic materials, heat, or ade-
quate food. The court characterized the
prison as "unfit for human habitation
under any modern concept of decency."

The conditions cited above do not be-
gin to exhaust the range of institutional
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abuses brought to light by Justice De-
partment assisted litigation. They do,
however, constitute a representative
sampling of the practices documented in
dozens of decisions issued by courts in
virtually every part of the country.

I do not cite these cases to shock my
colleagues, but rather to shnw you that
behind the brick walls of an unfortu-
nate number of this Nation's institutions
the denial of basic decency is all too often
the daily fare for thousands of Ameri-
cans. As Assistant Attorney General
Drew Days testified before the commit-
tee:

The experience of the Department of Jus-
tice through its involvement in this litiga-
tion has shown that the basic Constitutional
rights of institutionalized persons are being
violated on such a systematic and wide-
spread basis to warrant the attention of the
Federal Government.

H.R. 9400 would authorize that "at-
tention" in the form of permission for
the Attorney General to enter into liti-
gation on behalf of the United States
to seek full enjoyment of the rights of
institutionalized persons. The commit-
tee believes that the experience and skill
of the Department of Justice lawyers and
investigators should continue to be util-
ized in a cautious, regularized way in this
important area.

This grant of standing to sue or to in-
tervene in suit is conditioned by several
specific statutory provisions.

First, the Attorney General would
have to have reasonable cause to believe
that a denial of rights is taking place
pursuant to a pattern or practice of State
action. The term "pattern or practice" is
used in several existing civil rights laws
and means an illegal activity which is
more than an isolated or accidental, or
peculiar event, more than an accidental
departure from otherwise lawful prac-
tice. So he is empowered to pursue only
systematic, widespread denial of rights.

Second, the Attorney General must
believe that the suit raises issues of "gen-
eral public importance" and "will ma-
terially further the vindication of
rights." Clearly, only important sub-
stantive suits are authorized by this leg-
islation.

Third, the Attorney General must
notify the Governor and attorney gen-
eral of the State or the chief officers
of the locality of his intention to sue and
provide these officials with the alleged
facts in considerable detail.

Fourth, the Attorney General must
assist the officials through consultation
in which he must provide recommended
remedies and notice of any available
Federal assistance to help correct the
institutional problems.

Lastly, prior to suit the Attorney Gen-
eral must be satisfied that the officials
have had a reasonable time to develop a
plan to correct the deprivations and have
not done so.

Recognizing the importance of good
Federal-State relations, H.R. 9400 re-
quires the Attorney General of the
United States to personally certify to
the court that these requirements have
been met and to personally sign any
complaint filed under this act.
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It is the almost unanimous view of

the committee that these requirements
make H.R. 9400 a reasonable bill which
will insure that the rights of institu-
tionalized persons may be protected in a
manner that does not offend or jeopard-
ize the legitimate prerogatives of the
States. This is also the view of many
respected national organizations which
have endorsed H.R. 9400, including the
American Bar Association, the National
Mental Health Association, the National
Association for Retarded Citizens, the
Epilepsy Foundation of America, the
United Cerebral Palsy Association, the
National Senior Citizens Law Center,
the American Civil Liberties Union, the
American Association of Retired Per-
sons, the National Council of Senior
Citizens, the Childrens Defense Fund,
the National Coalition for Children's
Justice, and dozens of local, county, and
statewide organizations.

This legislation is opposed by the Na-
tional Association of (State) Attorneys
General. Frankly, I believe that their
opposition is a rather parochial one.
Their offices will most likely be called
upon to act as defense counsel in such
suits as may be brought under H.R. 9400.
In a very real sense, their reaction is
that of a corporation counsel concerned
for his client. Indeed, according to a
Library of Congress study, most of the
State attorneys general are not specif-
ically authorized by statute to protect
the rights of institutionalized persons.
Only the State of New Jersey has created
an officer with these specific respon-
sibilities. The holder of that office, the
public advocate of New Jersey has
enthusiastically endorsed H.R. 9400 in
testimony before the committee.

However, the committee has studied
the recommendations of the State attor-
neys general and incorporated many of
them into the text and report of the
bill. Frankly, I believe their visible
opposition has lessened considerably
because of the ability of the committee
to draft a bill which we believe the
States can live with.

A secondary purpose of H.R. 9400, one
which is strongly endorsed by the States,
is an optional provision which will per-
mit the continuance of cases brought in
Federal court by State prisoners in order
to require exhaustion of certified griev-
ance procedures. This provision will not
only help the clogged Federal court
dockets, but will free the States of the
burden of defending themselves in court
against many individual prisoner com-
plaints and will provide prisoners with
a speedier, more appropriate forum for
the resolution of their complaints. This
provision is based on the quite successful
California Youth Authority System
which the subcommittee studied. As At-
torney General Bell stated in a recent
letter to the committee members in sup-
port of H.R. 9400:

This provision will encourage but not re-
quire, States and political subdivisions to
seek certification of their grievance mech-
anisms. If states avail themselves of this
opportunity, the result should be a sig-
nificant improvement in prison operation

and relief of prisoner litigation caseloads in
federal courts.

This provision was proposed by the
distinguished ranking minority member
of the subcommittee, Mr. RAILSBACK, and
I congratulate him for his fine efforts on
this bill.

In conclusion Mr. Chairman, H.R.
9400 is a modest, indeed, perhaps too
modest, effort to provide a tool in the
continuing effort to protect a group of
citizens who are uniquely unable to pro-
tect their own rights without outside as-
sistance. I urge my colleagues to support
this legislation and to consider whether
we cannot do more in this crucial area.

Mr. RAILSBACK. Mr. Chairman, I
yield myself such time as I may con-
sume.

Mr. Chairman, I would like to begin
by commending the subcommittee chair-
man, the gentleman from Wisconsin
(Mr. KASTENMEIER), who I think did a
very fine job with a very difficult issue. I
believe that my interest in this particu-
lar legislation dates back to the occasion
of a series of visits with the members of
our subcommittee to a number of penalty
institutions both Federal penitentiaries,
State penitentiaries, as well as county
and other local jails.

It is my belief that the conditions
that we saw firsthand would have
shocked the most callous prosecutor.
The most difficult realization for me to
accept was the fact that we could not
do a great deal to correct the situation.
To build new institutions with trained
personnel would cost literally billions of
dollars. To the most experienced, the
institutions in this country were no more
than human warehouses, in some cases,
primarily for the young, the poor, the
uneducated, the blacks, the old people
who were emotionally disabled, and
emotionally sick. We know that there
are approximately 1 million persons who
reside in these institutions. H.R. 9400 will
not create a whole new panoply of
rights for the institutionalized. It creates
no rights for anyone, nor would it
change existing practice of the Depart-
ment of Justice. I think that particu-
lar point needs to be made, because the
Department of Justice in the past has
filed as an intervenor, or in some cases
as a plaintiff and in some cases as an
invited amicus. For years the Depart-
ment has been selectively suing certain
State officials for the conditions of their
particular institutions.

As the subcommittee chairman
pointed out, recently their standing to
sue in the name of the United States
has been challenged. The district court
and the fourth circuit court of appeals
have held that without specific statutory
authorization, the Department of Jus-
tice has no standing to file suit against
State officials, so to date the Department
has been bringing suits in this area, and
no one had suggested that they had gone
berserk or crazy, suing State officials all
over the country. Presently the Depart-
ment of Justice has a staff of approxi-
mately 39 persons, including but not lim-
ited to professional personnel, working
in this important area. The Depart-

ment's authority was until recently
much broader than that contained in
H.R. 9400.

In H.R. 9400 there must be a State
action; there must be a pattern and
practice of violations; it must be a case
of general public importance; and there
must be notification and a period of
attempting to negotiate with the State.

Another positive feature of the bill-
and I think again that this is most im-
portant because it was not in the origi-
nal bill-is that there is a concern ex-
pressed about State prisoners' petitions
filed in Federal court under 42 U.S.C.
1983, and the fact is that the Federal
courts have literally been swamped with
those primarily prisoner petitions.

H.R. 9400 would encourage States to
develop meaningful grievance proce-
dures by requiring the U.S. Attorney
General to promulgate minimum stand-
ards relating to the development of an
effective system for the resolution of
prisoners' grievances. The State would
have the option as to whether and how
to have their system certified by the At-
torney General. Once a State's system
has been certified, a Federal judge may
require that a State inmate use that
system. Ninety-five percent of the peti-
tions filed under section 1983 have been
found to be frivolous and are dismissed
because they do not rise to the level of
a constitutional rights violation. But
they are complaints that are very impor-
tant to that particular inmate, and a
meaningful State grievance procedure
would have been a lot more helpful, in
my opinion, to that prisoner than a full-
blown lawsuit under section 1983.

In 1974 the Federal Bureau of Prisons
initiated a grievance procedure for Fed-
eral prisoners. In the very first year of
operation 40 percent of the grievances
filed were resolved in favor of the
inmates.

Mr. Chairman, I might just mention
that some members of our subcommittee
and the staff of our subcommittee visited
the so-called Nellis School which is part
of the California youth corrections sys-
tem south of Los Angeles. I had a chance
to attend that meeting and to actually
visit with some of the inmates that
served as members of the grievance com-
mittees with line staffers of that partic-
ular facility. There was a great deal of
hostility at the very beginning and the
staffers did not want to have inmates
serving on any kind of grievance system
or grievance committee, but they have
found and I had a chance to visit with
the professional line staffers, they have
found that they have been able to relieve
some of the frustration. They have been
able to very informally settle many of
the grievances, many of the disputes, and
I am inclined to think it has been a very
good thing for that institution.

I sincerely believe it would be good, not
only for that youth correctional author-
ity, but for the adult authority, which
interestingly does not have any similar
authority.

In conclusion, Mr. Chairman, I would
like to point out that this legislation, as
was mentioned, was originally recom-
mended by Attorney General Levi, sup-
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ported by the Ford administration and
now is very strongly supported by the
present administration.

I think there have been some improve-
ments made on this particular bill.

I urge my colleagues to support its
passage.

Mr. KASTENMEIER. Mr. Chairman,
I yield 3 minutes to the gentleman from
Texas (Mr. BROOKS).

Mr. BROOKS. Mr. Chairman, I rise in
support of H.R. 9400, as reported favor-
ably by the Committee on the Judiciary.
Unfortunately, the committee chairman,
the gentleman from New Jersey (Mr.
RODINO), who is a strong supporter of
this legislation, is unable to be here to-
day. He has asked me to express his be-
lief that H.R. 9400 is a significant step
in this Nation's effort to protect the
rights guaranteed under the Constitution
and laws of the United States, since H.R.
9400 protects the rights of an especially
vulnerable and inarticulate group-in-
stitutionalized children, the elderly,
mentally impaired, and chronically ill
persons, and prisoners.

The gentleman from New Jersey (Mr.
RODINO) has received numerous letters of
support for this legislation, which was
requested by the Justice Department and
has been endorsed by the Secretary of the
Department of Health, Education, and
Welfare. Secretary Califano has stated in
a letter to the gentleman from New Jer-
sey (Mr. RODINO) that-

The legislation is necessary and desirable
to establish a definitive point at which the
Attorney General can intercede on behalf of
institutionalized persons whose rights may
not otherwise be protected.,

One of the prime supporters of H.R.
9400 and a witness at the hearings is
the public advocate of the State of New
Jersey, Mr. Stanley C. Van Ness. The
department of the public advocate is the
State agency entrusted with protecting
institutionalized persons. Mr. Van Ness
has emphasized that H.R. 9400 is struc-
tured "to insure that the States and lo-
calities have ample opportunity to put
their own house in order, and that they
will be given appropriate advice and as-
sistance from Washington for doing
so."" This public official has assured the
committee that H.R. 9400 will make the
United States "a partner with the
States * * * in guaranteeing constitu-
tional rights." Although Mr. Van Ness'
correspondence is in the hearing record,
the gentleman from New Jersey (Mr.
RoDINO) has asked me to insert it on
the floor, since it is an important com-
mentary by a State official.

In conclusion, I urge you to pass H.R.
9400, since the Committee on the Judici-
ary and its chairman have given it care-
ful consideration and a strong vote of
approval.

The material referred to follows:

'Letter from Hon. Joseph A. Califano to
Hon. Peter W. Rodino, Jr., dated July 20,
1977. Hearings on H.R. 2439 and H.R. 5791,
Pp. 466-67.

'Letter from New Jersey Public Advocate
Stanley C. Van Ness to Hon. Peter C.
Rodino, dated October 17, 1977. Hearings on
H.R. 2439 and 5791, p. 441.

'Id.

OCTOBER 17, 1977
Re: H.R. 9400.
Hon. PETER W. RODINO,
Chairman, Committee on the Judiciary,

House of Representatives Washington,
D.C.

DEAR CHAIRMAN RODINO: I have learned
that the Committee on the Judiciary will
shortly consider the referenced bill which
has been unanimously approved by the Sub-
committee on Courts, Civil Liberties and the
Administration of Justice. H.R. 9400 is a
meaningfully improved version of H.R. 2439
and H.R. 5791, which I supported in testi-
mony before the Subcommittee in May. I
wish to be noted as strongly supporting this
very important legislation when it is con-
sidered by the full Committee.

As you are aware, the Public Advocate De-
partment performs a function, in New Jersey
similar to that which the Justice Depart-
ment would perform under H.R. 9400, if it
becomes law. We are entrusted with protect-
ing the rights of persons who are confined
in mental hospitals, nursing homes and
other health care facilities, prisons and jails.
We are thus uniquely experienced in both
the need for legislation of this type, and the
problems involved in carrying out such a
mandate. I believe that this bill deals in-
telligently with both sides of that concern.

The most important principles of our fed-
eral system will be substantially advanced
by the enactment of this legislation. It pro-
vides that, when necessary, the national
government and the federal courts will act
to insure that the rights of all citizens
granted by the Constitution are respected.
However, it does this in such a way as to
insure that the states and localities have
ample opportunity to put their own house
in order, and that they will be given ap-
propriate advice and assistance from Wash-
ington for doing so. It thus means that the
United States will be a partner with the
states, not an oppressive superior, in guar-
anteeing constitutional rights. Only where
the locality is unwilling to act will litigation
be used as a last resort. This practice is in
accord with that which the Public Advocate
Department, a state agency, has used when
dealing with county and municipal govern-
ments, with great success and minimal
friction.

In the particularly sensitive area of jails
and prisons, H.R. 9400 will promote the devel-
opment of meaningful grievance procedures,
so that most conflicts can be satisfactorily
resolved before they spill outside the prison
walls, or result in violence Our experience in
responding to prisoners' grievances in New
Jersey convinces us that most of them would
not develop if there were an internal mech-
anism to which the inmate could turn. We
have often stepped in to heated situations
for the sole purpose of putting the prison
administration and the inmates into mean-
ingful communication, and thereby to resolve
the substantive issues themselves. Further,
through the device of declaring assess to the
federal courts by inmates in institutions
where such procedures exist, this bill both
encourages the states to develop them and
the inmates to use them, while also remov-
ing some of the workload of the federal
courts.

Through you as Chairman, I urge all of
the members of the Committee on the Judi-
ciary, to support H.R. 9400 and report it
favorably to the full House.

Respectfully,
STANLEY C. VAN NESS,

Public Advocate.
Mr. RAILSBACK. Mr. Chairman, I

yield 2 minutes to the gentleman from
Illinois (Mr. McCLORY).

Mr. McCLORY. Mr. Chairman, I want
to commend the chairman of the sub-
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committee the gentleman from Wiscon-
sin (Mr. KASTENMEIER) and the ranking
minority Member, my colleague, the gen-
tleman from Illinois (Mr. RAILSBACK),
and to commend the Committee on the
Judiciary generally for the important
legislation which is being worked on and
reported by the commttee and brought
to the floor of this House. In connection
with this and other legislation there are
differences of opinion. I do not want to
question that and I do not want to ques-
tion the rights of any or all of us to
have disagreements with regard to im-
portant issues embodied in measures
which emanate from the Judiciary Com-
mittee.

But at the same time I do want to call
to the attention of this Chamber the
importance of the legislative work which
is being done by the committee and par-
ticularly by the members of the subcom-
mittee who hear the witnesses and pro-
duce the evidence in support of and the
expressions of opposition to the various
pieces of legislation. In this case it seems
to me important testimony has been pre-
sented which in my opinion strongly
supports the favorable action by this
Chamber in support of this measure.

Mr. Chairman, I rise in support of H.R.
9400. This legislation was reported by the
Committee on the Judiciary with a
strong bipartisan endorsement. Its pri-
mary purpose is to permit the Attorney
General of the United States to initi-
ate or intervene in civil suits to protect
the rights of institutionalized children,
the elderly, the mentally impaired and
prisoners, for example, to give the U.S.
Attorney General standing in the Fed-
eral courts.

Under this bill the Attorney General
is permitted to take such action only if
he believes that such right deprivation
is part of a pattern or practice of denial,
only if he believes that the suit is of gen-
eral public importance, and only after
proper notice and consultation with the
appropriate State official. No standing is
created by this legislation to pursue
purely private conduct no matter how
discriminating or wrongful.

In the past, Congress has not hesi-
tated to give the Attorney General stat-
utory authority to engage in litigation
to secure citizens' basic constitutional
rights where evidence has shown a
widespread denial of such rights. In
seeking to remedy discrimination in vot-
ing, public accommodations, employment
and housing we have authorized the
Attorney General to commence litigation
to correct a pattern or practice of unlaw-
ful conduct. The authority proposed in
H.R. 9400 is neither novel in concept nor
unprecedented in use.

It is important to point out, Mr. Chair-
man, that this legislation imposes no
new obligations on State or local govern-
ments or their officials. The scope of their
responsibilities to obey Federal constitu-
tional proscriptions is neither enlarged
nor contracted under H.R. 9400. The bill
has no effect, one way or the other, on
existing rights, privileges, and immuni-
ties. The only purpose of the measure is
to give the Attorney General the au-
thority in those cases where a pattern
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and practice has developed of system-
atic violations of the rights of institu-
tionalized persons. I urge my colleagues
to support the passage of this legislation.

Mr. KASTENMEIER. Mr. Chairman,
I yield 3 minutes to the gentlewoman
from Texas (Miss JORDAN).

Miss JORDAN. Mr. Chairman, the de-
velopment of Federal law and constitu-
tional doctrine guaranteeing certain
basic rights to institutionalized persons
has done little to overcome their inherent
inability to secure enforcement of those
rights. For a variety of reasons, the in-
stitutionalized are uniquely unable to
protect their rights without outside
assistance.

First, the nature of institutionaliza-
tion is that many persons are unaware
of their rights, largely because of the iso-
lation frequently associated with institu-
tions. Many confined persons are juve-
niles, mentally retarded, or otherwise
unable to appreciate fully the range of
their legal rights.

Second, the inability of many institu-
tionalized persons to appreciate their
legal rights is compounded by the physi-
cal, and frequently emotional, isolation
to which they are subjected or in which
they live. Historically, mental and penal
institutions have been located far from
urban centers, inaccessible to friends, rel-
atives, lawyers, and others who might
assist in insuring protection of institu-
tionalized persons' rights. Few lawyers
can afford the time and expense of trav-
eling long distances to interview insti-
tutionalized clients; for obvious reasons
the institutionalized themselves are un-
able to seek outside help.

A third factor impairing the ability
of the institutionalized to secure protec-
tion of their rights is a lack of money.
Most institutionalized persons are poor;
many are indigent; none possesses the
resources necessary to finance litigation
challenging systematic, institutionwide
abuse. The cost of hiring experts to in-
vestigate, document, evaluate, and pre-
sent testimony on the adequacy of insti-
tutional conditions is beyond the means
of the most affluent institutionalized
individuals.

In light of the enormous resources re-
quired to mount and sustain protracted
litigation necessary to secure institu-
tionwide relief, it is not surprising that
virtually every major suit dealing with
the rights of the mentally disabled has
been brought with the assistance of the
Justice Department. It is equally note-
worthy that despite the demonstrated
ability of prisoners to file petitions chal-
lenging the constitutionality of their
confinement, few, if any, suits securing
widespread relief from unconstitutional
prison conditions have been brought
without the assistance of outside sources,
most notably the Justice Department.

Finally, a less obvious but no less
powerful force tending to inhibit insti-
tutionalized persons from asserting their
legal rights is their fear of retaliation.
Completely dependent on their institu-
tional environments, residents are par-
ticularly susceptible to intimidation and
frequently afraid to voice their griev-
ances. Parents and caring relatives of

institutionalized individuals may be
equally inhibited.

These four factors compel the conclu-
sion that institutionalized persons can-
not be expected to redress systematic
deprivations of their basic rights with-
out assistance. They must rely on legal
services programs, public interest advo-
cacy groups, the private bar, and govern-
mental agencies to protect their rights.
Because of the resources available to the
Department of Justice, it is appropriate
to call upon them to help improve the
plight of the institutionalized.

The resources of the legal services and
privately funded, public interest bars are
are woefully inadequate to represent
the needs of the Nation's institution-
alized population. By its own estimate,
the Legal Services Corporation's funding
is insufficient to permit its attorneys to
provide minimally adequate legel rep-
resentation to the nearly 29 million
people with low incomes below the
poverty line. The difficulties involved
in communicating with the mentally
ill and retarded, the hardships as-
sociated with commuting long dis-
tances to confer with clients in remote
locations, and the disproportionately
large costs of bringing any suit challeng-
ing the adequacy of institutional care,
make residents of institutions even less
likely than other eligible recipients to
receive the assistance of Legal Services
attorneys.

The resources of nonprofit privately
funded public interest groups are equally
scant. The mental health law project,
the Nation's major public interest group
in the field of mental health law, em-
ploys only six attorneys in the entire
country. The national prison project, the
largest organization engaged in prison-
ers' rights litigation, has a staff of seven
attorneys. Of the 92 public interest law
centers listed in a recent national study,
only 6 had practices devoted princi-
pally to children's issues, and only a
small portion of the resources of those
6 were devoted to institutionalized chil-
dren. Of the 57 private firms or lawyers
identified as specializing in public inter-
est work, only 6 spent more than 10 per-
cent of their time on issues affecting the
mentally impaired.

Even when the public interest law firms
attempt to represent the institutional-
ized, they are hampered by shortages of
money and manpower. Many public in-
terest projects are funded on a yearly
basis, thus inhibiting managing attor-
neys from taking on litigation destined
to extend over a considerable period of
time. In addition, the turnover rate
among public interest lawyers is high;
most change employment within 2 or 3
years, further hindering efforts to sus-
tain protracted litigation.

These limitations of resources, man-
power, and continuity among publicly
funded legal services and privately
funded public interest advocacy groups,
leave no doubt that institutionalized per-
sons must look elsewhere for legal rep-
resentation. In the absence of a massive
and unlikely infusion of funds to pro-
vide legal services to the institutionalized,
the vindication of their rights will con-

tinue to depend on the participation and
resources of the Justice Department.

Mr. RAILSBACK. Mr. Chairman, I
yield 5 minutes to the gentleman from
Virginia (Mr. BUTLER).

Mr. BUTLER. Mr. Chairman, I rise in
support of H.R. 9400. I believe every
Member of this body is well aware of
the conditions that exist in our nursing
homes and in our mental and penal in-
stitutions throughout the country. Some
institutions do an outstanding job and
perform a valuable service to humanity.
Many institutions leave something to be
desired. But there are still others that
are absolutely outrageous and unaccept-
able. This legislation would only address
itself to this latter category and then
only if such facility is owned, operated,
or managed by or on behalf of or pur-
suant to a contract with any State or
political subdivision of a State. This
language is intended to very much limit
the application of this legislation. This
language was contained in an amend-
ment which I offered and which was
adopted by the full Judiciary Committee.
In other words, there can be a private
nursing home out there which may be
the worst of the country, but if it is not
operated by or on behalf of the State this
legislation cannot be invoked to correct
the situation.

All nursing homes are in some way
licensed by the State. This is not what
constitutes a contract for the purpose of
this legislation. That is to say, a State
license, State money, State regulation,
tax exemptions or Federal money would
not singularly or collectively be adequate
involvement with the State to trigger
this legislation. In Jackson v. Metropoli-
tan Edison Company (419 U.S. 345, 1974)
the Supreme Court said:

Doctors, optometrists, lawyers, Metropoli-
tan and Nebbla's upstate New York grocery
selling a quart of milk are all in regulated
businesses, providing arguably essential
goods and services, affected with a public
interest. We do not believe that such a
status converts their every action, absent
more, into that of the state.

However a State arrangement
whereby it contracts with a private in-
stitution to care for persons committed
to the care of the State would be covered.
Unfortunately, the report (95-1058) is
not clear on this point, but I am sure my
subcommittee chairman is in full agree-
ment with me on these points.

In addition, I would like to draw to
the attention of my subcommittee chair-
man an error in our report on page 24,
footnote "56b" where it says that the
Judiciary Committee intends that courts
not follow "the dual standard adopted by
some courts." Neither the subcommittee
nor the full Judiciary Committee, ever
considered that issue and if there is any
intent of the Judiciary Committee, it is
to leave present case law on this issue
where it is.

Mr. RAILSBACK. Mr. Chairman, will
the gentleman yield?

Mr. BUTLER. I yield to the gentleman
from Illinois.

Mr. RAILSBACK. I thank the gentle-
man for yielding.

Mr. Chairman, I simply want to agree
with that particular remark. I think I
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sat in on every hearing, and I do not
ever remember that particular reference
coming up.

Mr. BUTLER. I thank the gentleman.
Mr. Chairman, it is well settled case

law that courts do use what is called a
"dual standard" when trying to deter-
mine whether State action is available.
A lesser degree of State involvement is
needed to meet a State action require-
ment in cases alleging racial discrimina-
tion than in those claiming denial of
other constitutional rights (Taylor v.
Consolidated Edison Co. of New York,
Inc., 552 F2d 29, 2d Cir. 1977). This foot-
note should be deleted.

Section 5 of H.R. 9400 provides that
the Attorney General promulgate mini-
mum standards relating to the develop-
ment and implementation of an effective
system for the resolution of grievances
of persons confined in prisons. These
standards may be adopted by the State if
that State so chooses. Section 5 provides
guidelines within which these standards
are to be drawn. It is my intention, Mr.
Chairman, to offer at the proper time
an amendment which would require the
Attorney General to submit standards
which he has drafted to the Congress.
Such standards shall take effect 30 days
after submitted unless either House of
the Congress adopts a resolution of dis-
approval.

I believe these standards are very im-
portant and that the Congress should
be made fully aware of such standards
and be in a position to do something
about them if we disapprove. I believe
the Congress has this responsibility and
should exercise it before such standards
go into effect. We generally do not hear
about mistakes until they begin to have
an effect on people and often times this
is too late.

Mr. KASTENMEIER. Mr. Chairman, I
yield 3 minutes to the gentleman from
New York (Mr. BIAGGI).

Mr. BIAGGI. Mr. Chairman, I find
myself in somewhat of a paradoxical sit-
uation with respect to H.R. 9400. While I
am supportive of its provisions, I have
some concern about the possible conse-
quences. But I am especially disturbed
over one omission in the bill; namely,
the promotion of these same civil rights
protections for those dedicated to en-
forcing our laws.

It is my intention to offer an amend-
ment to H.R. 9400 in the form of my bill,
H.R. 181, which would establish a bill of
rights for all law enforcement officers.

As a 23-year veteran of the New York
City Police Department, as a legislator
and as a citizen, I must raise the issue.
Why are we placing the civil rights of
prisoners above those of law enforcement
officers? Why does this bill perpetuate
the practice of selective morality?

Let me discuss what I support in this
bill The need for specific legislative au-
thority for the Attorney General to in-
tervene in cases where individuals in
mental institutions and nursing home
facilities have had their rights system-
atically violated, is long overdue. The fact
is, in 1971, as an attorney on a pro bono
basis, I went to court in a week-long trial

on behalf of a Ms. Adrienne Rinelli, a
young woman in a Willowbrook mental
institution, who had been deprived of her
rights. The case was decided in Ms. Rin-
elli's favor and from it emerged a re-
newed effort by the State of New York
to provide better conditions for its insti-
tutionalized persons.

I was familiar with the issues then,
and still am now. I am aware of the pri-
marily State and local responsibilities in
promoting and guaranteeing these rights.
Yet, it has been shown on too many occa-
sions, that States and localities are not
exercising their responsibilities as advo-
cates. Federal intervention has been
needed but oftentimes thwarted by the
courts. This legislation provides the nec-
essary statutory authority for the Attor-
ney General to intervene in these cases.

I do take issue with the bill in that it
rightly promotes the civil rights of in-
carcerated persons without even giving
a mention to the civil rights of those per-
sons employed in law enforcement. It
may come as a surprise to many here
that law enforcement officers oftentimes
find they have no civil rights when sub-
ject to interdepartmental investigations
of their actions.

Briefly, my amendment would have
set out a nine-point bill of rights for law
enforcement officers with the objective of
fostering their civil rights:

First. Law enforcement personnel
would have the right to participate in
political activities while off duty and out
of uniform.

Second, Law enforcement officers un-
der investigation must be notified from
the outset the nature of the complaint,
all complainants as well as those who
will be present during the interrogation,
and their legal rights including right to
counsel.

Third. All interrogations must be con-
ducted in a reasonable manner and
while being conducted no threats of
disciplinary action shall be made.

Fourth. The complete interrogation
proceeding must be recorded.

Fifth. A law enforcement officer must
be notified and given reasons for any
punitive action taken against him prior
to the effective date of such action.

Sixth. Law enforcement officers have
the right to bring civil suits against all
those who violate their rights under the
bill of rights.

Seventh. No law enforcement officer
shall be required to disclose information
on personal finances as a basis for pro-
motion.

Eighth. Adequate representation of
law enforcement personnel must be pro-
vided whenever a police complaint re-
view board is established.

Ninth. A law enforcement officers
grievance commission shall be estab-
lished to investigate all allegations of
violations of civil rights emanating un-
der the bill of rights.

There are some similarities to what is
being proposed today-this bill proposes
that within 180 days, the Attorney Gen-
eral promulgate minimum standards for
grievance procedures for those covered
under the bill. My bill would mandate the

establishment of a Law Enforcement Of-
ficers Grievance Commission to investi-
gate all alleged violations of the civil
rights of law enforcement officers. My bill
would also permit law enforcement per-
sonnel to file civil suits.

In many respects, H.R. 9400 goes be-
yond the parameters of my bill. HR.
9400 enlists the powerful assistance of the
Attorney General in bringing suits to
promote the civil rights of institution-
alized persons. I do not even seek that
much. My bill would give States the pri-
mary responsibility of developing bills of
rights for law enforcement personnel as
part of their State plans for LEAA funds.
The only Federal involvement would be
in withholding these funds if the State
did not provide for such a bill of rights
in their plan.

At the hearings which were held on my
bill in 1973, and again later when I of-
fered my bill of rights as an amendment
to the LEAA authorization legislation in
1976, the argument kept being raised-is
this a proper area of Federal concern?
I think this same issue can be raised with
respect to H.R. 9400. Even the committee
report addresses this issue. It states that
the protection of the rights of institu-
tionalized persons "is primarily the re-
sponsibility of the persons who operate
the institutions." Yet, because it is "a
matter of grave concern to the United
States," we have this legislation before
us. The civil rights of law enforcement
officers should be of equal concern to the
United States. Similarly, remedial legis-
lation should be enacted.

One element of H.R. 9400 which I find
especially ironic is the concern for pro-
moting the civil rights of all incarcerated
individuals as well as juveniles. What
about correction officers? What about
their rights? Are they not just as impor-
tant? Are they not violated as often?
How can we expect the law enforcement
community to be anything but disturbed
over this legislation? I would like to read
a mailgram I received this morning from
President Richard Basoa of the Correc-
tion Officers Benevolent Association of
New York:
Congressman MARIO BIAGGI,
Rayburn Building,
Washington, D.C.:

Urge support for Congressman Biaggl's
amendment to H.R. 9400. The Biaggi amend-
ment will be the text of his Bill of Rights
to All Law Enforcement Personnel (H.R. 181).
This bill is essential to extend civil rights
guaranteed to our law enforcement personnel
much as your bill proposes to do for incar-
cerated persons.

RICHARD BASOA,
President, Correction Officers Benevolent

Association.
There will be an outcry in the ranks of

law enforcement across this Nation. We
have missed another opportunity to lift
law enforcement personnel from their
second-class citizen status, the process
is wrong and must be rectified. If we are
to pass this legislation, we have an equal-
ly strong obligation to enact H.R. 181. If
it fails of passage I will renew my re-
quest for hearings by the same House
Judiciary Committee which took such
expeditious action on H.R. 9400.
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My 23-year career in the New York

City Police Department gave me exten-
sive insights into some of the problems
which law enforcement personnel face
regarding their civil rights. It prompted
me to introduce the law enforcement
officers bill of rights in my very first
year in Congress, 1969. Since that time,
several States including California,
Maryland, and most recently, Virginia,
have passed bills of rights. Yet, why has
it taken a decade to get such a measure
passed in Congress? It reflects a bias
against law enforcement officers which
should not exist in the Congress of the
United States. I call for an end to such
discrimination with the passage of my
bill, H.R. 181, the law enforcement offi-
cers bill of rights.

Mr. RAILSBACK. Mr. Chairman, I
yield 2 minutes to the gentleman from
New York (Mr. FISH).

Mr. FISH. Mr. Chairman, I thank the
ranking member of the subcommittee for
yielding.

Mr. Chairman, I rise to support to H.R.
9400. The primary purpose of this legis-
lation is to provide express statutory au-
thorization for the Attorney General of
the United States to initiate civil actions
to redress systematic deprivation of
rights of institutionalized persons.

The protection of the rights of institu-
tionalized persons, while primarily the
responsibility of the officials who operate
the institutions, is a matter of concern
to the United States-when rights guar-
anteed under the Constitution or laws
of the United States are being violated
by official action. Over 1 million persons
reside in institutions throughout the Na-
tion. These people are generally very
vulnerable to abuse. They are usually
inarticulate, powerless, and in many
cases unaware of their rights. I can un-
derstand a State's reluctance to L,-pport
this legislation. There may be a conflict
of interest between the State and the
people they institutionalize. The State
officials know the condition of their in-
stitutions. Many will say they do not
need the Federal Government sticking
its nose into what is State's business.
This legislation takes that into account
and requires that no action can be com-
menced until at least 30 days after the
appropriate State, local, and institutional
officials have been notified and that the
State has had a reasonable time to de-
velop a plan to correct such deprivations
and have not done so. Also, the Depart-
ment of Justice must consult with the
State regarding assistance which may be
available from the United States.

Over the last several years the Depart-
ment of Justice has been involved in
approximately 45 cases seeking to pro-
tect the rights of the institutionalized.
In October 1977, the U.S. Court of Ap-
peals for the Fourth Circuit affirmed the
district court's ruling and held that
"without specific statutory authoriza-
tion" the United States may not sue to
protect the rights of the institutionalized
mentally retarded (U.S. v. Solomon, 419'
F. Supp. 358; affirmed 563 F. 2d 1121, 4th
Circuit 1977). Without this legislation
the Department of Justice's modest ac-
tivity in this area will have to cease.

It is unlikely that H.R. 9400 will ap-
preciably increase the Department of
Justice's budget or result in many new
positions. In fact, given clear statutory
authority, the Justice Department may
need less litigation support since time
can be spent on the merits rather than
the procedural issue of standing. As of
February 1978, the two units of the Civil
Rights Division which were involved .in
protecting the institutionalized persons
have merged into one unit. The 39 per-
sonnel in these two units will be de-
creased to 29 according to the budget
request for fiscal year 1979. The savings
will decrease the sums for both units
from $1,001,000 to $815,000. The only im-
mediate increase that may be projected
as a result of H.R. 9400 would be for
three additional personnel-two attor-
neys, and one clerk-to fulfill the re-
quirements of section 5 of the bill which
requires the Attorney General to develop
and promulgate standards for grievance
mechanisms and to certify those which
are submitted by State institutions. For
that, the cost estimated by the Congres-
sional Budget office is $76,000 for fiscal
year 1979.

Mr. Chairman, H.R. 9400 represents a
modest, good faith effort to try and im-
prove conditions in our institutions
throughout the country and I urge Mem-
bers to vote favorably for its passage.

Mr. KASTENMEIER. Mr. Chairman, I
yield 2 minutes to the gentleman from
California (Mr. DANIELSON), a member
of the subcommittee.

Mr. DANIELSON. I thank the chair-
man for yielding to me. I merely wish
to state that I support the bill. It is de-
signed to meet a very important need
and has been carefully drafted, safe-
guarding the rights of all persons con-
cerned.

Mr. Chairman, I urge an aye vote on
the bill.

Mr. RAILSBACK. Mr. Chairman, I
yield 3 minutes to the gentleman from
California (Mr. WIGGINS).

Mr. WIGGINS. Mr. Chairman, before
we undertake to amend the law, we ought
to reflect upon where it now stands. At
the present time, absent this bill, any
person-any person-denied of any con-
stitutional right or right conferred by
Federal law ma:' sue to redress that dep-
rivation if caused by State action in a
suit filed under 42 United States Code
1983. In other words, the affected inmates
have a right now.

In several cases, however, the United
States has attempted to maintain these
actions in its own name, and as a party
plaintiff. Most such efforts have been
frustrated, Mr. Chairman, because the
Attorney General lacks standing-that
is to say, the United States has not suf-
fered the wrong alleged to the inmates.
Under present law, the United States has
an opportunity to intervene in these pri-
vate lawsuits under rule 24, and this is
the correct posture of the law, Mr. Chair-
man, since the proper role of the Attor-
ney General in such cases is to protect
the rights of inmates, the real parties of
interest, and not to vindicate some
claimed interest of the United States.

However, the crux of this bill is the
power granted to vindicate rights se-

cured by laws, and not constitutional
rights; not 1st amendment rights, 5th
amendment, 8th amendment, 13th
amendment, or 14th amendment rights,
which have been denied.

The desire of the administration and
the reason for this bill is that the At-
torney General and Secretary Califano
are most anxious to monitor and man-
date the type and quality of health care
delivered in State health institutions.
The Attorney General has asserted that
Federal law gives a right to quality med-
ical and psychiatric care. This claimed
right is based upon certain congressional
findings contained in various Federal
grant programs.

Now, if we ratify this assertion of
Federal power to recognize a right to
treatment and a certain quality of treat-
ment in State health institutions, we
will be doing great violence to the Fed-
eral system. The affected inmates-the
real persons involved here-are ade-
quately protected under Federal and
State law now. We ought to leave the
law alone and not amend it.

Mr. KASTENMEIER. Mr. Chairman,
I yield 3 minutes to the gentleman from
Pennsylvania (Mr. ERTEL).

Mr. ERTEL. Mr. Chairman, I would
like to commend the chairman of the
committee for his diligence in pursuing
this bill to its final conclusion.

I with reluctance rise to somewhat
oppose the bill because I will be offering
an amendment to it. I will be offering
an amendment to strike from the bill
the prisons, the correctional institutions,
and the jails.

I have reviewed the report that was
filed with the bill, and when I looked at
the rationale for the bill, I found the ra-
tionale does not extend to those who are
already institutionalized in prisons, jails,
or correctional institutions. And if I
might just go through the report, under
the heading of "Present Representation
of Institutionalized Persons" on page 17
there is an indication that people in in-
stitutions are unaware of their rights. I
would suggest that rationale does not
apply to those in prisons, jails, or correc-
tional institutions. Last year 14,000 suits
were filed by those persons in jails, pris-
ons, and correctional institutions. These
are not people who are unaware of their
rights.

Second, the report indicates that they
have the inability to file or to take pro-
tective action. Yet they did file 14,000
actions last year, and they do have the
ability to do that.

It is said they lack money. In the cor-
rectional institutions they have the right
to present their cases in forma pauperis,
which means they can file without
money, or they can go and appear pro se,
or the States can appoint attorneys to
represent these people, and the States
do so in many cases.

So it seems to me the rationale for this
bill can apply to those in mental institu-
tions, and to those in juvenile institu-
tions, and to those in nursing homes,
those people who do not have the capac-
ity to protect themselves. But those in
correctional institutions not only have
the capacity, they have exercised it. So
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what does the bill do in respect to those
people?

What it means is the prisoner who
now files one of his own actions will in
turn send a copy of that to the Attorney
General's office and allege a pattern or
practice, and now he will not only get a
review in the district where he files but
also a review by the Attorney General,
which gives the prisoner redundant
rights. He is not prejudiced by being a
prisoner.

So they do have the ability to protect
themselves, and in addition what we will
have dorie is to create another bureauc-
racy on top of the bureaucracy that
already exists. What we will have done is
to divert the resources for the Attorney
General's office which he should use to
protect those institutionalized persons
who do not have the capacity to protect
themselves. This additional workload
will dilute the efforts of the Attorney
General to protect those who cannot
protect themselves.

That is the reason I will offer the
amendment to strike those in correc-
tional institutions, prisons, and jails.

Mr. RAILSBACK. Mr. Chairman, I
yield 3 minutes to the gentleman from
Ohio (Mr. KINDNESS).

Mr. KINDNESS. Mr. Chairman, I
thank the gentleman for yielding me
this time.

Well, Mr. Chairman, here we are
again, a nice cozy little group debating
another bill out of the Committee on the
Judiciary. Do you ever get the feeling
that when it is announced that a bill
out of the Committee on the Judiciary
is going to be heard on the House floor
it is like when somebody announces that
your least favorite cousin is coming for
a visit next week?

I think the importance of the legis-
lation before'us is the burden that it is
going to leave potentially on the State
and local governments, which is such
that we really ought to have a bit more
interest demonstrated than we have at
the .present time.

Like the gentleman from Illinois, Mr.
RAILSBACK, my interest in this legisla-
tion goes back to a series of visits to State
institutions housing mentally ill, dis-
abled or retarded people. But it was a
different set of visits. In my case I was a
State legislator at the time. And I still
remember and care about the concerns
of State government in trying to meet
and overcome these problems. It seems to
me that we ought to look at this a little
bit more in terms of the viewpoint of the
State and local governments, in consid-
ering this matter.

I am fed up with people who are press-
ing for Federal action to do everything
that needs to be done. And so are most
of the taxpaying U.S. citizens. And here
we come with another one.

What can result from aggressive ac-
tion by the Attorney General under the
authority and standing created by this
bill? One thing, the identification of a
wrong. Yes. But from whence cometh the
solution to the problem or the righting
of the wrong? It has to come from the
State and local governments. What is in
this bill about the money to do that with?

There is no question that there is a great
need for the protection of the rights of
people who are confined in institutions
supposedly operated for the benefit of
people who are mentally ill, disabled,
retarded, chronically ill, or handicapped.

Jails and prisons I agree with the gen-
tleman from Pennsylvania are an entirely
different matter. The rationale does not
apply to them. There is no question but
that there are many failures to properly
protect the rights of those individuals,
and there is no question that every im-
provement in the protection of the rights
of people in these circumstances costs
money to correct the conditions and
maintain appropriate conditions, but we
are not going to help to do that in this
bill. Indeed, there is no mention in this
bill as to how these costs will be met. But
we could do a lot more for these people
by providing the money to provide the
necessary staffing and operating condi-
tions rather than spending the money to
hire expensive lawyers in the Depart-
ment of Justice and to pay for litigation.
We have done too much of that already.

We would do more for these people by
not setting up the State and local gov-
ernments for lawsuits to drain the time
and the resources of those who should
be working instead of improving the con-
ditions about which we are complaining.

We are looking at this bill entirely
backwards. It seems to me, in addition
to the problem presented by our report,
which does not reflect in substantial
measure the things that occurred in the
Committee on the Judiciary, this bill
takes the wrong approach and I would
certainly urge its defeat.

Mr. KASTENMEIER. Mr. Chairman,
I yield 5 minutes to the gentleman from
Massachusetts (Mr. DRINAN), a member
of the subcommittee.

Mr. DRINAN. Mr. Chairman, as a co-
sponsor of this bill and a member of the
subcommittee from which it came, I am
pleased to add my voice to the chorus of
support for this modest but important
measure. H.R. 9400 seeks simply to give
the Attorney General the authority to
commence litigation, after complying
with a number of procedural safeguards
which the bill enumerates, to remedy un-
lawful conditions in certain institutions
and facilities. Recent decisions of the
Federal courts have cast doubt upon the
"standing" of the United States to bring
such suits. This statute is intended to
clarify any ambiguity which may exist
regarding that authority.

It should be observed that the Supreme
Court has, for many, many years, upheld
the "standing" of the United States to
initiate certain suits without express
statutory authority. The Court has rec-
ognized that conduct of a specified na-
ture, whether arising from public or pri-
vate sources, may be so detrimental to
the interests of the United States that
the sovereign should be allowed to seek
judicial relief even though no statute ex-
plicitly provides for such suits. In the last
century, when a labor strike threatened
to prevent the movement of the U.S.
mails, the Government sued to enjoin the
obstruction. The Supreme Court sus-
tained the authority of the United States

to seek that relief without a specific
statute in the Debs case.

In more recent times, the Court has re-
affirmed that line of decisions. The Court
has upheld the standing of the United
States to bring civil suits without express
statutory authorization at least in cases
where Congress has imposed criminal
sanctions arguably covering the same
conduct. In Wyandotte Transportation
Co. against United States, for example,
the Court permitted the Government to
institute a civil action based on a crimi-
nal statute to remove an obstruction in
the Mississippi River. The High Court
approved,the same theory of standing in
the New York Times case, where the
United States unsuccessfully sought to
prevent the publication of the Pentagon
Papers. These precedents would appear
applicable to civil actions brought by the
Government involving deprivations of
certain Federal constitutional and stat-
utory rights of institutionalized persons
to the extent Congress has made such
conduct arguably a criminal offense, such
as under sections 241 and 242 of title 18.

Despite these compelling precedents,
the lower Federal courts have not been
as receptive to such suits as the Supreme
Court. Thus the United States has had
mixed successes in bringing suits to
remedy the illegal conditions imposed on
institutionalized persons. Where the
Government has participated, however,
it has been an effective advocate of the
rights of those persons confined to or
residing in such facilities and institu-
tions. For example, in the Gary W. case,
discussed on page 16 of the committee
report, the Attorney General intervened
in the case on the side of the plaintiff,
who represented a class of dependent
children sent to out-of-State institutions
by Louisiana. The Justice Department
investigation disclosed that these institu-
tionalized children were, as the report
notes, "physically abused, handcuffed,
beaten, chained, tied up, kept in cages,
and overdrugged with psychotropic
medication."

In the approximately 40 cases in
which the United States has partici-
pated, similarly appalling conditions
were uncovered through the vigorous
investigations of the Justice Department,
assisted in some instances by private in-
dividuals. These institutional violations
of Federal law were not confined to any
one geographic area of the country nor
any single type of institution. The De-
partment has found unlawful conditions
of confinement and residence in many
different States in varied institutional
settings: Prisons, juvenile facilities, and
mental hospitals, to identify those which
readily come to mind. I invite each Mem-
ber of this House to examine carefully
those pages of the Committee report
which document the abuses which have
been visited upon institutionalized per-
sons in facilities across the Nation. If
these persons had an effective voice in
the national legislature, their cry of dis-
tress would have been heeded many
years ago. Coming late as we do to this
terrible problem, we should not pause in
approving H.R. 9400 which would give
some measure of relief to persons subject
to these awful conditions.
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Undoubtedly there are some Members

who harbor constitutional reservations
about this bill. The committee carefully
examined the assertions of invalidity and
determined that no serious challenge
could be made to H.R. 9400. I will not
repeat here what the committee said in
its report at pages 11 to 14. In sum, we
concluded that the authority to grant
the United States standing to initiate
litigation to secure the rights of institu-
tionalized persons rests at least on four
grants of power: Section 5 of the 14th
amendment, the commerce clause, the
spending power, and the necessary and
proper clause.

Because most cases arising under this
bill will involve violations of the 14th
amendment, the committee focused its
attention on the authority given by sec-
tion 5. We, of course, did not intend to
diminish the significance of other sources
of constitutional power by concentrating
on section 5. But it seemed the most
readily available source of congressional
authority for enacting H.R. 9400. In a
few cases, it may be that the Department
of Justice, in its suits under H.R. 9400,
will have to rely on other grants of au-
thority to sustain its standing in any
particular case. Be that as it may, the
general contours of the bill and its ap-
plication in most cases are justified most
easily with reference to section 5 of the
14th amendment.

From Ex Parte Virginia in 1879 to Fitz-
patrick against Bitzer in 1976, the Su-
preme Court has consistent interpreted
section 5 to permit Congress the broadest
scope of authority to secure the rights,
privileges, and immunities protected by
the 14th amendment. What constitutes
"appropriate legislation" within the
meaning of section 5 is left exclusively
to the judgment of the Congress. Only if
the exercise of power intrudes into an
exclusive domain of State authority will
the statute be declared unconstitutional.
Since H.R. 9400 does not so intrude,
putting aside its essential, procedural
nature, its constitutionality is beyond
peradventure.

We should recall that H.R. 9400 au-
thorizes the Attorney General to bring
suits to correct a "pattern or practice" of
violations of Federal statutory or con-
stitutional proscriptions. Whatever con-
stitutional reservations one might have
if the bill allowed Government suits to
remedy mere "isolated or accidental"
illegalities should be dissipated when the
pattern or practice nature of the litiga-
tion is considered. Such violations, as we
noted in the committee report, injure
the United States itself, apart from any
injury it may inflict upon institutional-
ized persons. Surely Congress may au-
thorize the Government to sue to remedy
conduct which causes injury to the
sovereign.

Furthermore because a "pattern or
practice" suit is a unique statutory pro-
ceeding created by Congress to focus the
attention of the United States on viola-
tions which are more than "isolated or
accidental" events, it would not be
appropriate to apply rule 23 of the Fed-
eral Rules of Civil Procedure, which
governs private actions. Such applica-
tion would be inconsistent with the

notions that a pattern or practice in-
jures the United States itself and that
the sovereign represents the public
interest, as the Supreme Court noted in
United States against Raines. Thus the
holding in EEOC against D. H. Holmes
Co., Ltd., even if correctly decided, is not
applicable to pattern or practice suits
brought by the Attorney General.

The "pattern or practice" nature of
the lawsuits under H.R. 9400 is signif-
icant also after the United States has
established liability and then seeks a
remedial order.-The courts have sus-
tained broad, affirmative relief in such
cases so that the effects of the depriva-
tions will be fully eliminated. During
consideration of H.R. 9400, the commit-
tee inserted the word "equitable" before
"relief" in the bill. This amendment
clarified the original intent of the
measure that the United States not re-
cover damages which would be paid into
the Treasury of the United States. Need-
less to say, equitable relief frequently
requires the defendant to expend funds
to correct the conditions which led to
the finding of liability, which would be
permitted under this bill. Furthermore,
the courts have authorized the Attorney
General to secure monetary relief for
individual victims of a pattern or prac-
tice of violations, such as in United
States against Georgia Power Co. In suits
under H.R. 9400, the court could, for
example, require the defendants to in-
vestigate individual complaints of un-
lawful conduct, and to compensate such
victims for their monetary losses, if
any. Flexibility and inventiveness have
always been the hallmarks of equitable
relief. H.R. 9400 continues that ancient
tradition.

This bill is an important contribution
to the advancement of the constitutional
and statutory rights of institutionalized
persons. It is an extension of the author-
ity of the Attorney General to bring suit
in other areas of civil and constitutional
rights. In the past Congress has au-
thorized the United States to commence
litigation in the areas of housing, voting,
employment, public facilities, and other
subjects. In addition we have given the
Attorney General the right to sue for
violations of antitrust, organized crime,
environmental protection, and con-
sumer credit laws. H.R. 9400 is perfectly
consistent with what we have done
previously. No Member should have
difficulty in supporting this measure,
and I urge each of my colleagues to
approve it.

Mr. RAILSBACK. Mr. Chairman, I
yield 3 minutes to the gentleman from
Michigan (Mr. SAWYER).

Mr. SAWYER. Mr. Chairman, I am
addressing this bill with very mixed
emotions. Virtually all of the speakers
have purported that the purpose and
thrust of this bill is to give the Attorney
General standing in the event the At-
torney General finds some systematic
abuse and elects to act. This bill does a
good deal more than that. This bill con-
fers on the Attorney General the right
to prescribe grievance procedures and
steps for all penal detention facilities
and pretrial jails. Nowhere does the Fed-

eral law provide for grievance proce-
dures to be followed by the U.S. Army.
They do not for students at universities
or schools all over the country. We do
not inject the Federal bureaucracy into
state affairs when it is not Federal
money. This is not a question of the
Federal Government making a grant
and tying some strings or conditions to
it. Here we are impinging directly on
the internal management of historically
State and local institutions that have
been paid for by local money and have
been operated by and large successfully
by local and State governments. Just
giving the matter to Big Brother down
in Washington or the Federal bureauc-
racy certainly is no panacea and does
not cure the problem. The people here
in the bureaucracy are no better or no
worse than the people running local gov-
ernments and State governments, and
no more dedicated.

If we will look at the record, 8 per-
cent of the American Army appar-
ently is shooting heroin in Germany.
What are we doing about that with the
bureaucracy here? If we look at HEW,
it has employees who have not even paid
back their loans for education. The
Federal Government, certainly from
Watergate to Koreagate, has not evi-
denced any great ability to solve prob-
lems on its own level.

Juveniles have always historically
been handled in their local communi-
ties. They are not even State-institu-
tionalized. Local civic and charitable
groups involve themselves in it. They are
operating foster homes and various
other systems where the localities have
worked it out to suit them. To allow
the Federal Attorney General to inter-
vene and dictate standards of care
which the operator of any of these insti-
tutions has to provide a juvenile is un-
wise.

When we get down to grievance pro-
cedures, whether in prisons or jails, why
not consider schools, universities, and
foster homes?

The CHAIRMAN. The time of the gen-
tleman has expired.

Mr. RAILSBACK. Mr. Chairman, I
yield 2 additional minutes to the gentle-
man.

Will the gentleman yield?
Mr. SAWYER. I yield to the gentleman

from Illinois.
Mr. RAILSBACK. I thank the gentle-

man for yielding.
May I just offer my opinion, which I

think may be different from the gentle-
man's, and that is that in the bill no
State need necessarily adopt the mini-
mum regulations or guidelines promul-
gated by the Attorney General, in which
event if they do not adopt the Attorney
General's guidelines, then there will not
be a requirement for exhaustion of
remedies on the State level. What we are
trying to do-and it was really done at
the urging, frankly, of the Ford admin-
istration, is to recognize that there had
been too many section 1938 petitions, 95
percent of which were thrown out and
held to be frivolous. It was our feeling
that we ought to try to motivate the
States to set up a grievance mechanism.
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Mr. SAWYER. Why, if we are this con-

cerned and think the Federal Govern-
ment to be such a panacea, do we not
adopt a set of grievance procedures and
guidelines for all the schoolchildren in
the country, for all those in foster homes,
for all those in parents' homes, if we are
such great problem solvers? Why do we
not address ourselves to those instead of
just prisons?

Mr. RAILSBACK. Mr. Chairman, will
the gentleman yield?

Mr. SAWYER. I yield to the gentleman
from Illinois.

Mr. RAILSBACK. Let me just say,
based on rather limited experience of my
own, that after visiting Joliet prison in
Illinois, after visiting some of the Cali-
fornia facilities, and the Wisconsin fa-
cilities, it is my own personal belief that
if there is any group in this bill that
needs to be singled out for help, it would
be the juveniles.

They are the ones that sometimes are
not segregated. What they are getting
is an adult lesson in crime.

Mr. SAWYER. Mr. Chairman, I might
as, how about what we just read in the
Washington Post about the schoolchil-
dren in Washington, D.C., with their pic-
tures on the front pages? Why do we
not address those problems?

Mr. KASTENMEIER. Mr. Chairman,
I have no further requests for time on
this side.

Mr. RAILSBACK. Mr. Chairman, I
yield 1 minute to the gentleman from
Virginia (Mr. BUTLER).

Mr. BUTLER. Mr. Chairman, I just
take this time to ask the gentleman from
Wisconsin, the chairman of the subcom-
mittee, if the gentleman would be
pleased to comment on the remarks I
have made and the remarks the gentle-
man from Ohio (Mr. KINDNESS) has
made with reference to the need for State
action?

Mr. KASTENMEIER. Mr. Chairman,
I yield myself 3 minutes.

Mr. Chairman, I concur with the gen-
tleman's remarks on State action. I
should perhaps say that if the time of
the gentleman is not adequate, I will
yield time myself.

Mr. Chairman, both to aid Members
in this debate and to provide clear legis-
lative history for this bill, I would like
to elaborate a bit on the issue of "State
action" and H.R. 9400.

First, it is important to note that the
four categories of institutions listed in
section 1 of the bill are all modified by a
paragraph which limits the coverage of
the bill to a facility or institution which
is "owned, operated, or managed by or
provides services on behalf of or pur-
suant to a contract with any State or
political subdivision of a State."

The intent of the committee in this
regard is to reflect traditional concepts of
"State action" as that theory of law has
developed under 14th amendment litiga-
tion and to make it absolutely clear that
no standing is created by this legislation
to pursue purely private conduct, no
matter how discriminatory or wrongful.

However, since the nexus between pri-
vate and public conduct in the depriva-
tion of the rights of institutionalized per-
sons is frequently ambiguous, the com-

mittee has chosen to explicitly describe
the sort of institution in which a pat-
tern or practice of rights deprivations
may lead to a suit under this legislation.
In addition Members may wish to know
that the courts have consistently held
that mere licensing or regulation is not
sufficient to show "State action." And the
existence of public moneys in the action
which violates rights has also not been
held by the courts to be sufficient State
involvement to constitute "State ac-
tion."

It is not the intent of the Committee
to create any new law with regard to this
term "State action." The committee has
not undertaken to formulate rules of
general applicability, beyond the text of
the bill, because each institution sought
to be reached under this bill will be
examined by the court on a case-by-case
basis as the Supreme Court has held is
appropriate when determining the exist-
ence or nonexistence of "State action."
We are not creating any new standards
for "State action" by this legislation. If
there is concern on the part of any
Member that the bill or the report is
not clear on this point, I would reassure
him now, for the record, that it is the
purpose of this legislation that the tradi-
tional standards for State action devel-
oped by the courts under litigation
brought under 14th amendment grounds
apply in suits under this bill. I do not
endorse any reading of the bill or the re-
port which would indicate that a par-
ticular standard used by one court be
utilized rather than the standards gen-
erally in application and which, I be-
lieve, are well described by the actual
text in the bill. I believe that the At-
torney General understands that and the
courts will understand our intent. In this
regard, for the record, I request that the
last sentence in footnote 56b be disre-
garded because it appears to draw a con-
clusion which the committee does not
intend. It was designed to be informa-
tional and not to appear to give direc-
tion to the court in finding "State
action."

In summary, it is the totality of cir-
cumstances which must be considered
in determining whether the threshold
of "State action" has been met in litiga-
tion brought under this bill, just as such
totality must be presently be considered
when determining "State action" during
litigation brought under the 14th amend-
ment and the statutes drafted under it.

The CHAIRMAN. All time has expired.
Pursuant to the rule, the Clerk will

read the amendment in the nature of a
substitute recommended by the Commit-
tee on the Judiciary now printed in the
original bill for the purpose of amend-
ment.

The Clerk read as follows:
Be it enacted by the Senate and House of

Representatives of the United States of
America in Congress assembled, That as used
in this Act-

(1) the term "institution" means any fa-
cility or institution-

(A) which is owned, operated, or man-
aged by or provides services on behalf of or
pursuant to a contract with, any State or
political subdivision of a State; and

(B) which is-

(i) for persons who are mentally ill, dis-
abled, or retarded, or chronically ill or hand-
icapped;

(ii) a Jail or prison, or other correctional
or pre-trial detention facility;

(iii) for juveniles held awaitlg trial or
residing for purposes of receiving care or
treatment or for any other State purpose;
or

(iv) providing skilled nursinv. Interme-
diate or long-term care, or custodial or resi-
dential care;

(2) the term "person means an individual,
a trust or estate, a partnership, an asso-
ciation, or a corporation; and

(3) the term "State" means any of the
several States, the District of Columbia, the
Commonwealth of Puerto Rico, or any of the
territories and possessions of the United
States.

SEC. 2. Whenever the Attorney General has
reasonable cause to believe that any State
or political subdivision of a State, any of-
ficial, employee, or agent thereof, or other
person acting on behalf of or pursuant to a
contract with a State or political subdivi-
sion of a State is subjecting persons residing
in or confined to any institution to condi-
tions which deprive them of any rights, priv-
ileges, or immunities secured or protected by
the Constitution or laws of the United States,
and that such deprivation is pursuant to a
pattern or practice of resistance to the full
enjoyment of such rights, privileges, or im-
munities, the Attorney General for or in the
name of the United States may institute a
civil action in any appropriate United States
district court against such party for such
equitable relief as may be appropriated to
insure the full enjoyment of such rights,
privileges, or immunities. The Attorney Gen-
eral shall personally sign the complaint in
such action.

SEC. 3. (a) At the time of the commence-
ment of an a"tinn under section 2 of this
Act, the Attorney General shall certify to the
court-

(1) that, at least 30 days previously, he has
notified in writing the Governor or chief ex-
ecutive officer and attorney general or chief
legal officer of the appropirate State or polit-
ical subdivision of the State and the direc-
tor of the institution of-

(A) the alleged pattern or practice of
deprivation of rights, privileges, or immuni-
ties secured or protected by the Constitution
or laws of the United States;

(B) the supporting facts giving rise to the
alleged pattern or practice of deprivations.
including the dates or time period during
which the alleged pattern or practice of dep-
rivations occurred and, when feasible, the
identity of all persons reasonably suspected
of being involved in causing the alleged pat-
tern or practice of deprivations; and

(C) the meesures which he believes may
remedy the alleged pattern or practice of
deprivations; and

(2) that he or his designee has made a
reasonable effort to consult with the Gov-
ernor or chief executive officer and attorney
general or chief legal officer of the appro-
priate State or political subdivision and the
director of the institution, or their designees,
regarding assistance which may be available
from the United States and which he be-
lieves may assist in the correction of such
pattern or practice of deprivations;

(3) that he Is satisfied that the appropri-
ate officials have had a reasonable time to
develop a plan to correct such deprivations
and have not adequately done so; and

(4) that he believe that such an action
by the United States is of general public Im-
portance and will materially further the
vindication of the rights, privileges, or Immu-
nities secured or protected by the Consti-
tution or laws of the United States.

(b) Any certification made by the Attor-
ney General pursuant to this section shall
be personally signed by him.
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SEC. 4. (a) Whenever an action has been

commenced in any court of the United States
seeking relief from conditions which deprive
persons residing in or confined to institu-
tions of any rights, privileges, or immunities
secured or protected by the Constitution or
laws of the United States and the Attorney
General has reasonable cause to believe that
such deprivation is pursuant to a pattern or
practice of resistance to the full enjoyment
of such rights, privileges, or immunities, the
Attorney General for or in the name of the
United States may intervene in such action
upon timely application if the Attorney Gen-
eral certifies to the court, at the time of the
filing of the motion to intervene-

(1) that, prior to such time, he has noti-
fied in writing the Governor or executive
officer and attorney general or chief legal
officer of the appropriate State or political
subdivision of the State and the director of
the institution of-

(A) the alleged pattern or practice of dep-
rivations of rights, privileges, or immunities
secured or protected by the Constitution or
laws of the United States;

(B) the supporting facts giving rise to the
alleged patterns or practice of deprivations,
including the dates or time period during
which the alleged pattern or practice of dep-
rivations occurred and, when feasible, the
identity of all persons reasonably suspected
of being involved in causing the alleged
pattern or practice of deprivations; and

(C) the measures which he believes may
remedy the alleged pattern or practice of
deprivations; and

(2) that he believes that such an action by
the United States is of general public impor-
tance and will materially further the vindi-
cation of the rights, privileges, or immuni-
ties secured or protected by the Constitution
or laws of the United States.

(b) Any certification or motion to inter-
vene which is made by the Attorney Gen-
eral pursuant to this section shall be per-
sonally signed by him.

SEC. 5. (a) Not later than 180 days after
the date of enactment of this Act, the Attor-
ney General shall, after consultation with
State and local agencies and persons and or-
ganizations having a background and exper-
tise in the area of corrections, promulgate
minimum standards relating to the develop-
ment and implementation of a plain, speedy,
and effective system for the resolution of
grievances of persons confined in any jail,
prison, or other correctional or pretrial de-
tention facility. The minimum standards
shall provide-

(1) for the participation of employees and
inmates of correctional institutions (at the
most decentralized level as is reasonably pos-
sible) in the formulation, implementation,
and operation of the system;

(2) specific maximum time limits for writ-
ten replies to grievances with reasons there-
to at each decision level within the system;

(3) for priority processing of grievances
which are of an emergency nature, including
matters in which delay would subject the
grievant to substantial risk of personal in-
jury or other damages;

(4) for safeguards to avoid reprisals
against any grievant or participant in the
resolution of a grievance; and

(5) for independent review of the dispo-
sition of grievances, including alleged repris-
als, by a person or other entity not under
the direct supervision or direct control of
the institution.

(b) The Attorney General shall develop a
procedure for the prompt review and certi-
fication of systems for the resolution of
grievances of persons confined in any jail,
prison, or other correctional or pretrial de-
tention facility which may be submitted by
the various States and political subdivisions
in order to determine if such systems are in
substantial compliance with the minimum

standards promulgated pursuant to this sec-
tion. The Attorney General may suspend or
withdraw such certification at any time if he
has reasonable cause to believe that the
grievance procedure is no longer in substan-
tial compliance with the minimum standards
promulgated pursuant to this section.

(c) In any action brought pursuant to sec-
tion 1979 of the Revised Statutes (42 U.S.C.
1983) by an adult individual confined in any
jail, prison, or other correctional or pretrial
detention facility, the court shall continue
such case for a period not to exceed 90 days
in order to require exhaustion of such plain,
speedy, and effective administrative remedy
as is available if the court believes that such
a requirement would be appropriate and in
the interest of justice: Provided, That such
exhaustion shall not be required unless the
Attorney General has certified or the court
has determined that such administrative
remedy is in substantial compliance with the
minimum acceptable standards promulgated
pursuant to this section.

(d) The minimum standards promulgated
by the Attorney General pursuant to this
section shall not be implemented until the
Attorney General transmits the proposed reg-
ulations to the Committees on the Judiciary
of the House of Representatives and the
Senate, and waits a period of 30 calendar
days (not including any day on which either
House of Congress is not in session because
of an adjournment of more than 3 calendar
days to a day certain) from the date on which
such proposed regulations are received by
such committees.

SEC. 6. The Attorney General shall include
in his report to Congress on the business of
the Department of Justice prepared pursuant
to section 522 of title 28, United States
Code-

(1) a statement of the number, variety,
and outcome of all actions instituted or in
which the Attorney General has intervened
pursuant to this Act; and

(2) a statement of the nature and effect
of standards promulgated pursuant to sec-
tion 5 of this Act. including an assessment
of the impact which such standards have had
on the workload of the United States courts
and the quality of grievance resolution with-
in jails, prisons, and other correctional fa-
cilities and pretrial detention facilities.

Mr. KASTENMEIER (during the read-
ing). Mr. Chairman. I ask unanimous
consent that the committee amendment
in the nature of a substitute be consid-
ered as read, printed in the RECORD, and
open to amendment at any point.

The CHAIRMAN. Is there objection to
the request of the gentleman from
Wisconsin?

There was no objection.
AMENDMENT OFFERED BY MR. ERTEL

Mr. ERTEL. Mr. Chairman, I offer an
amendment.

The Clerk read as follows:
Amendment offered by Mr. ERTEL: On page

8, line 12, strike the words "a jail or prison, or
other correctional".

And on line 13, strike "or".

The CHAIRMAN. The gentleman from
Pennsylvania (Mr. ERTEL) is recognized
for 5 minutes in support of his amend-
ment.

PARLIAMENTARY INQUIRY

Mr. KINDNESS. Mr. Chairman, I have
a parliamentary inquiry.

The CHAIRMAN. The gentleman will
state it.

Mr. KINDNESS. Mr. Chairmah, my
parliamentary inquiry is this: My under-
standing is that any amendment to the
same overall section or subsection of the

bill might be in order following disposi-
tion of the amendment offered by the
gentleman from Pennsylvania (Mr.
ERTEL) if it does not affect the particular
subsection.

My inquiry should perhaps be phrased
more generally, and I will inquire, how
much of the bill is affected by the
amendment?

The CHAIRMAN. The Chair will state
that any amendment that is more com-
prehensive than this amendment or to
another portion of the bill would be
in order.

Mr. KINDNESS. Narrowing the in-
quiry, then, Mr. Chairman, if, for exam-
ple, I had an amendment directed to sub-
section (1)(A), preceding the amend-
ment offered by the gentleman from
Pennsylvania (Mr. ERTEL), although his
amendment goes to section (1) (B) (ii),
would my amendment be in order as a
separate amendment?

The CHAIRMAN. The Chair will ad-
vise the gentleman that would be a sep-
arate amendment.

Mr. KINDNESS. So that would be han-
dled separately.

I thank the Chair.
The CHAIRMAN. The gentleman from

Pennsylvania (Mr. ERTEL) is recognized
for 5 minutes in support of his amend-
ment.

Mr. ERTEL. Mr. Chairman, I do not
have prepared remarks on this amend-
ment, but I would like to incorporate
what I said in the general debate in sup-
port of this amendment. My amendment
is offered to strike reference only to those
institutions where a person has already
been adjudged guilty of an antisocial
act. That means that he is in a jail,
prison, or correctional institution.

This does not apply to juvenile institu-
tions, it does not apply to mental insti-
tutions, and it does not apply to pre-trial
detention facilities. This is only to apply
to those adult institutions where a per-
son has already been adjudged guilty. We
are basically talking about prisons and
prisoners in State and local institutions.
My amendment would strike them from
the coverage of this bill.

If I might add this, I have already
gone through the rationale for this bill,
and basically it is to protect people who
are unable to protect themselves. These
individuals being addressed here are able
to protect themselves. Under the prison-
ers' rights cases they have a right to use
law libraries, they have the right to peti-
tion, and they can get petitions out of
prison without interference.

In addition, they have the right to in-
stitute lawsuits. They have every basic
right that any other American citizen
has as far as the right to redress and
petition the courts is concerned, and they
have access to those courts.

What we are doing here with this sec-
tion is this: We are adding to that a
redundant right. They now have a right
to petition the Attorney General of the
United States to say that there is a pat-
tern or practice discriminating against
them as well as against other people.

Let us just take one example of what
has happened.

In 1976 we had approximately 14,200
prisoner cases field. Out of those the Fed-
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eral courts, after reviewing them, found
that 95.6 percent of them were frivolous.

Let us assume for a moment I am a
prisoner in an institution and I have
nothing better to do than file petitions.
In one case, the Firmstone case in
Pennsylvania, the petition list is about
100 individual separate petitions. A
prisoner will now send petitions out to
the U.S. district court, with a copy to
the Attorney General's office. We will
then have to review the petitions in both
places. That means we are going to
create another bureaucracy in the Attor-
ney General's office to handle those cases.

In addition to that, when they start
handling that kind of volume of those
cases coming from these institutions,
where people are capable of mental in-
tent, and by definition they are able to
do so; while those in a juvenile institu-
tion where they have the incapacity of
youth, or some other institution such as
that, and do not have adequate mental
capacity, these cases are going to get con-
fused; and it is going to delay those peo-
ple getting rights who should be prop-
erly addressed by this bill. These 14,000
cases will interfere with that. It seems to
me that if we continue on this route, we
are not going to serve the purpose that
underlies this bill.

Mr. ZEFERETTI. Mr. Chairman, will
the gentleman yield?

Mr. ERTEL. I yield to the gentleman
from New York.

Mr. ZEFERETTI. I thank the gentle-
man for yielding.

Mr. Chairman, I want to commend the
gentleman for his amendment. As some-
one who has spent better than 20 years
in the correctional systems in New York
City and in New York State, I can attest
to the number of cases that have been
petitioned in the courts.

Beyond that, if we are talking about
conditions, this is not the way to address
them. If we are talking about spending
money, let us spend the money in a
proper manner and get something done
within those institutions. If we are talk-
ing about an archaic system and the
minimum standards that the Federal
courts have answered to over a period of
time, again let us address ourselves to
that issue.

And while I am standing, I would also
like to support some of the remarks made
earlier by my colleague, the gentleman
from New York (Mr. BIAGGI), for asking
in his amendment for a bill of rights for
law enforcement officers. As officers who
have worked within the confines of that
system, we found ourselves in the Fed-
eral courts almost on a weekly basis on
the frivolous charges which came in on
the will and on the whim of every pris-
oner in every institution.

Again, conditions are bad. Standards
should be met. But I do not feel that this
is the way. I agree with the gentleman in
the well and I support his amendment.

Mr. ERTEL. I thank the gentleman for
his comments.

Mr. BIAGGI. Mr. Chairman, will the
gentleman yield?

Mr. ERTEL. I yield to the gentleman
from New York.

Mr. BIAGGI. I thank the gentleman
for yielding.

CXXIV- 754-Part 9

Mr. Chairman, I rise in support of
the amendment.

The CHAIRMAN. The time of the gen-
tleman from Pennsylvania (Mr. ERTEL)
has expired.

(By unanimous consent, Mr. ERTEL was
allowed to proceed for 2 additional min-
utes.)

Mr. ERTEL. Mr. Chairman, if I may
return to one of the arguments which I
am sure will be presented, that is that
this only gives the Attorney General
standing, which I contend he already
has.

Mr. Chairman, I would suggest that
when these prisoners file their petitions,
and when the judge determines that
there is some sort of pattern or practice,
he can ask the Attorney General to come
in. And they can then proceed, if there
is a pattern or practice, and this has
worked. There are cases throughout the
United States, and specifically I cite the
cases from Alabama, where Judge John-
son has in fact ruled in favor of patterns
and practices in a court. So that the
prisoners are adequately protected. And
if we grant them this additional right,
we are taking away from other people to
benefit those who are already adequately
protected.

I would urge my colleagues to support
this amendment in the sake of fairness
to those individuals in other institutions
who need our care and concern.

Mr. RAILSBACK. Mr. Chairman, I rise
in opposition to the amendment.

Mr. Chairman, if the conditions in
this country and in the jails and
penitentiaries were as most of us
would have them, it would be to provide
security. We would want them to provide
security not just for the inmates, but for
the guards, as well. We would not want
overcrowding. We would not want any
kind of sexual abuses or threat of sexual
abuses. We would not want any tear gas-
sing. We would not want any hosing. And
yet, after visiting Soledad and after visit-
ing San Quentin, Jolliet in Illinois, my
home State of Illinois, Waupon in Wis-
consin, Fort Levenworth, and the Cook
County jail in Chicago, I can tell the
Members from my own experience that
we saw conditions that were overcrowded
that were conducive to sexual abuses,
that it was not just on the Federal level,
that it was on the State level, that there
were conditions which existed that I had
no idea, as a practicing lawyer prior to
coming to Congress, ever existed.

It is my belief that the Justice Depart-
ment in the Morales cases, in the Okla-
homa case which I want to refer to,
which appears in the report, has indeed
served a good function in trying to in-
tervene or initiate actions where there
have been serious abuses that have not
been addressed by the various States.

Let me just read this statement from
page 16 of the report:

Justice Department-assisted litigation
challenging conditions of confinement in
prisons and jails revealed that condition in
correctional facilities across the nation were,
if possible, worse than those in mental insti-
tutions. In a suit attacking conditions in the
prisons of Oklahoma's State Penitentiary
System, the court found that facilities de-
signed to accommodate 2,400 inmates housed
4,600. Inmates were compelled to sleep in

garages and stairwells. Groups of four men
were regularly confined in 6- by 6-foot cells
with no ventilation, no hot water, and sew-
age leaks. Over a 3-year period, one facility
reported 40 stabbings, 44 serious beatings,
and 19 violent deaths. Kitchen and food
storage areas were found to be infested with
mice, rats, and vermin, and firefighting capa-
bilities were deemed nonexistent.

Mr. Chairman, I am not going to go
on with this sort of quotation. I think we
have read it or things like it before.

However, if a State is not taking ac-
tion, then it seems to me that the Justice
Department ought to have the authority
that it believed it had in the past.

Mr. Chairman, I would urge that we
defeat the amendment.

Mr. ZEFERETTI. Mr. Chairman, will
the gentleman yield?

Mr. RAILSBACK. I yield to the gentle-
man from New York.

Mr. ZEFERETTI. Mr. Chairman, let
me say that these conditions have been
in existence not only yesterday and the
day before yesterday, but have existed
for years.

Unfortunately, no one had ever given
that type of system the priorities that
were necessary to upgrade the system to
make the institutions human habitats for
people to live in, let alone to be con-
fined in.

Mr. RAILSBACK. Mr. Chairman, I
want to agree with what the gentleman
has said. I think it would be tragic if we
took away the one device which the Jus-
tice Department, in the interest of the
general public, believes it has, although,
apparently, it may not have it.

Mr. ZEFERETTI. If the gentleman will
yield further, more importantly, what
has happened, because of the Justice De-
partment and because of the litigations
that have taken place is that almost
every Federal court in the land has closed
down institutions, has given mandates as
to minimum standards, and has gotten
people aware so that now we can recite a
litany of what is wrong; but it has only
been through those actions.

This legislation is not addressed to
remedy those conditions.

Mr. RAILSBACK. I really wish the
gentleman was right, but every indica-
tion that I have seen shows that the
gentleman is not right about that last
point.

The CHAIRMAN. The time of the gen-
tleman from Illinois (Mr. RAILSBACK) has
expired.

(On request of Mr. ZEFERETTI and by
unanimous consent. Mr. RAILSBACK was
allowed to proceed for 1 additional
minute.)

Mr. ZEFERETII. Mr. Chairman, will
the gentleman yield further?

Mr. RAILSBACK. I yield to the gentle-
man from New York.

Mr. ZEFERETTI. Mr. Chairman, I
agree with what the gentleman from Il-
linois (Mr. RAILSBACK) is saying. How-
ever, what I am saying is that this legis-
lation does not remedy the conditions.
We should be addressing ourselves to the
type of legislation which would upgrade
those standards.

This particular piece of legislation is
designed strictly for those who are in-
carcerated and does not go to what the
real needs are.
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Mr. RAILSBACK. Mr. Chairman, I

appreciate the gentleman's opinion, and
I respect his opinion. However, I happen
to think, based on my own experience,
that the Congress will be back here in
another 40 years asking that something
be done; and somebody will be saying,
"Let us address it in a different way"-
differently from the way we are trying
to address it right now.

Mr. ZEFERETTI. If the gentleman
will yield further, I have a bill, H.R.
10402, which I hope the gentleman would
look at. Perhaps that will address the
problem.

The CHAIRMAN. The time of the gen-
tleman from Illinois (Mr. RAILSBACK)
has expired.

(On request of Mr. ERTEL and by unan-
imous consent, Mr. RAILSBACK was al-
lowed to proceed for 1 additional min-
ute.)

Mr. ERTEL. Mr. Chairman, will the
gentleman yield?

Mr. RAILSBACK. I yield to the gen-
tleman from Pennsylvania.

Mr. ERTEL. Mr. Chairman, I agree
with many of the things which the gen-
tleman from Illinois (Mr. RAILSBACK)
has said. However, I would ask him
whether the case he cited was one in
which the Justice Department inter-
vened under existing law.

Mr. RAILSBACK. The cases that I
cited, I will tell the gentleman-

Mr. ERTEL. No. If I may interrupt the
gentleman, I am referring to the case
referred to in the report, which the gen-
tleman read from.

Did not the Justice Department inter-
vene under existing law? Did they not
have the right to intervene, and did they
not intervene?

Mr. RAILSBACK. It is my belief-and
the gentleman can correct me-that the
Oklahoma case was decided prior to the
Solomon case. I think that what the
Solomon case has done is that it has
kind of thrown a monkeywrench into
those few cases where the Justice De-
partment is seeking, on behalf of the
general public, to intervene where there
has been a pattern or a systematic series
of abuses.

My feeling is that the gentleman, by
eliminating prisons and jails, if that
were to be adopted, he has cut the bill
in half and has protected those who may
be voluntarily confined in mental insti-
tutions. However, he has taken out the
people who may really have no rights
whatsoever, where there have been a se-
ries of abuses.

Mr. DANIELSON. Mr. Chairman, I
move to strike the last word, and I rise
in opposition to the amendment.

Mr. Chairman, I oppose the amend-
ment. I have been very pleased to
listen in on the debate. I think it
it quite obvious that only those per-
sons who are confined in prisons and jails
and the like are in a firsthand position to
complain when the rights which should
be guaranteed to them by the Constitu-
tion are infracted or denied or dimin-
ished. But, I would hope that my good
friends who seek to provide the remedy,
and which the Attorney General can step
in in a necessary case, in a proper case,

to obtain redress for those grievances, I
hope that my dear friends who do sup-
port that provision will remember when
the time comes-and it will-when we
seek to expand and modernize and pro-
vide appropriate, decent detention facil-
ities, and will support that demand.

Just recently, during the authoriza-
tion hearings for the Justice Depart-
ment in the Judiciary Committee, I
sought to remedy some of the things that
my colleague from New York (Mr.
BIAGGI) and my other colleague from New
York have complained of, such as inade-
quate facilities for holding the prisoners;
facilities in which, due to crowding and
due to obsolescence, it is practically im-
possible to provide detention facilities
that are in keeping with the twentieth
century and modern standards of clean-
liness and understanding of confinement.

Yet, I find strangely, some of the very
people who seek to provide remedies in
this bill, speaking to the very idea of
providing decent prisons and jails which
are sanitary, which are fireproof, which
are not reasonably overcrowded, in which
prisoners can be segregated according to
the category of the offense and their per-
sonalities. I do hope they will remember.

I am opposing this amendment, be-
cause I say that someone has to bring
these grievances to the attention of prop-
er authorities, but at the same time I do
hope that my friends who feel so sympa-
thetic to the prisoners here today will re-
member, if we are going to protect the
rights of those same prisoners, then we
had jolly well better get around to pro-
viding decent, sanitary, fireproof facili-
ties in which we can humanely incar-
cerate the people who have violated our
laws.

Mr. ERTEL. Mr. Chairman, will the
gentleman yield?

Mr. DANIELSON. I yield to the gen-
tleman from Pennsylvania.

Mr. ERTEL. Mr. Chairman, I appre-
ciate the gentleman's comments. I would
hope only that he would support the
amendment-which he does not-but I
do have a bill filed to improve jails in
State institutions, and I hope very much
that the gentleman will support it in
order to get it out of his subcommittee.

Mr. DANIELSON. The gentleman may
find that I support him every now and
then.

Mr. WIGGINS. Mr. Chairman, I move
to strike the last word, and I rise in
support of the amendment.

Mr. Chairman, the case simply can-
not be made that prisoners in State in-
stitutions lack either the capacity or the
will to seek a vindication of their own
rights. Indeed, the courts have been in-
undated with 1983 petitions filed by these
State prisoners. The number is in the
thousands-14,000 has been mentioned,
which is higher than I thought, but
clearly in the thousands.

If the proposed law were to provide a
means of reducing these 1983 filings, per-
haps the bill could be supported on that
basis, but individual prisoners are in no
way bound by an action filed by the At-
torney General. Rather than reduce the
1983 filings, this bill increases them by
the number filed by the Attorney Gen-
eral himself.

This bill, Mr. Chairman, is conceptu-
ally flawed. Rather than granting an in-
dependent right of action to the Attorney
General, we should have considered
granting to the Attorney General a
parens patriae right to maintain a class
action on behalf of the prisoners them-
selves so that the prisoners would be
bound by any judgment entered in that
class action and thereafter be barred
from maintaining independent duplica-
tive actions.

Mr. Chairman, the amendment does
not go far enough, but I support it inso-
far as it goes and urge a favorable vote
on the amendment.
AMENDMENT OFFESED BY MB. KINDNESS AS A

uBSTITrTE FOR THE AMENDMENT OF-
FERED BY MR. ERTEL

Mr. KINDNESS. Mr. Chairman, I of-
fered an amendment as a substitute for
the amendment.

The Clerk read as follows:
Amendment offered by Mr. KINDNESS as a

substitute for the amendment offered by Mr.
ERTEL: On page 8, strike the language be-
ginning on line 12 through to the semicolon
on line 16.

On page 8, line 17, strike "(iv)" and insert
"(ii)" in lieu thereof.

Mr. KINDNESS. Mr. Chairman, the
amendment offered now as a substitute
for the amendment offered by the gen-
tleman from Pennsylvania (Mr. EP.TEL)
is broader, of course, in that it would
take out from the definition of "institu-
tion" not only jails and prisoners or
other correctional facilities, but also pre-
trial detention facilities and facilities for
juveniles held awaiting trial or residing
for purposes of receiving care or treat-

I think it has been made clear from
the debate up to this point on the
amendment by the gentleman from
Pennsylvania that there are those of us
who feel that jails and prisons and any
type of correctional facility do not prop-
erly belong within the scope of this bill.

It has been argued well by the gentle-
man from Illinois (Mr. RAILSBACK) that
there are bad conditions that exist in
State and local prisons and jails as well
as in Federal prisons. It has also been
argued well that the Federal Govern-
ment has not done a 100-percent job of
cleaning things up in the Federal prisons,
so maybe we ought to be talking about
taking care of our own house first.

But certainly we are not offering to do
anything constructive about the under-
lying problems in this bill, and I think
we ought to look at the whole scope of
correctional-type facilities, of facilities
for juveniles, of facilities for pretrial de-
tention, or just those we call jails, pris-
ons, or correctional facilities, put them in
one category, and bring them out from
under the coverage of this bill.

If this bill is so good and it works
well in the case of institutions for the
mentally ill, the retarded, the handi-
capped, or chronically ill, then let us
follow that example after it has had an
opportunity to operate; and then include
jails and prisons if we must. But cer-
tainly at this point there has not been
stated in my view ample justification for
classifying together jails and prisons and
mentally ill and disabled and retarded
and chronically ill and handicapped per-
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sons. And beyond that, the definition of
institution includes those facilities which
provide skilled nursing and intermediate
or long-term care or custodial care.

That is a third type of category, I be-
lieve.

Among those three categories that
are included within the scope of the bill,
jails, prisons, and that type of facility
certainly do not belong here.

I would now yield to the gentleman
from Massachusetts.

Mr. DRINAN. Mr. Chairman, I thank
the gentleman for yielding to me.

I believe that the language is inap-
propriate due to the fact that this bill
expresses a particular sympathy that the
Federal Government should have for
each and every one who is institutional-
ized. I think that it would be wrong to
say those in jail, or juveniles who are
awaiting trial ought to be denied the
protection of this act.

Mr. KINDNESS. -Mr. Chairman, I
would reclaim my time, then, if the
gentleman from Massachusetts (Mr.
DRINAN) only seeks to argue his op-
position to the amendment. I thought
the gentleman might seek further clari-
fication of some point.

However, I would certainly urge that
whatever the age of the institutionalized
person may be, or the conditions may be,
we are talking about essentially a State
and local governmental concern. I think
we ought to be looking at that aspect of
it, and not to assume unto ourselves all
that is good and positive in the Fed-
eral Government's practices in this re-
gard as though we did not have that
same problem existing in the Federal
protection. But let us, at least, look real-
istically at the point that jails, prisons,
correctional facilities and other related
types of facilities are in a different cate-
gory and the persons in this category
already have remedies available to them,
and they are exercising them very ade-
quately, you might say very industriously,
as distinct and separate and quite dif-
ferent from those people in the other two
categories covered by the bill.

I would urge that the amendment
which is offered as a substitute to take
out both subsections (ii) and (lii) be
adopted.

Mr. KASTENMEIER. Mr. Chairman,
I rise in opposition to the amendment
offered as a substitute by the gentleman
from Ohio (Mr. KINDNESS) to the amend-
ment offered by the gentleman from
Pennsylvania (Mr. ERTEL).

Mr. Chairman, these amendments were
overwhelmingly rejected in the Commit-
tee on the Judiciary and in the subcom-
mittee.

It is hard to say whether, in terms of
the impact it would cut out half the bill
or not, but certainly a very significant
portion of it. I think it is terribly unfair
to select out a group, because they es-
sentially are less popular than another
group.

All the testimony and evidence has
been that prisoners as a class are as
needful of this sort of intervention as
are any other class. If they are, in fact,
articulate, they, indeed still, undoubted-
ly, rank in the bottom line in terms of

the desirability of legislatures and even
the Congress to provide for them.

I think it is important, because this
bill seeks to protect all these classes of
persons, but in a very limited way. In
fact, some of the arguments made do not
seem to understand what we are at-
tempting to accomplish.

We would permit the Attorney General
to initiate a suit where a pattern or
practice is involved denying rights to
inmates in correctional facilities.

We also provide, because we are not
seeking to promote litigation, for a
mechanism by which the Attorney Gen-
eral of the United States contacts the
superintendent and warden of the State
institution, the State Attorney General
and the State Governor telling them
when, why and what, and, in fact, offer-
ing consultation and aid to that State.
We are trying to assist rather than to
produce additional litigation.

As far as all the filings and the con-
dition of confinement suits under 1983,
we do not add to or subtract from them.
They do not in and of themselves cause
the Attorney General to initiate suits or
to intervene in suits. He does so, as a
matter of fact, presently in perhaps 20
suits in the country, whereas we impose
in this bill a statutory standard of gen-
eral public importance, but all the pri-
vate individual suits may continue. But
we. do provide a voluntary grievance
mechanism. If States will adopt the
mechanism suggested by the Attorney
General, those thousands of per se ap-
plications can be diverted back into
State and local grievance mechanisms.
We think that this is a practical way to
handle it. We think it will result in less
work for the courts, in less litigation,
not more, so, Mr. Chairman, I strongly
urge that the substitute amendment
and the amendment both be rejected.

Mr. ERTEL. Mr. Chairman, I move to
strike the requisite number of words, and
I rise in opposition to the substitute
amendment.

Mr. Chairman, I reluctantly rise to
oppose the substitute amendment of-
fered by the gentleman from Ohio inas-
much as it lumps together two different
types or groups of people. He would lump
in juveniles who are presumed not to
have the capacity to protect their own
rights and, therefore, would exclude
them from the benefit of the Attorney
General's filing suit on their behalf in
pattern practice suits, so that, therefore,
we are going much further than what
would be the amendment that I pro-
posed.

In addition, I would just like to com-
ment on my chairman's comments and
quote to the Members what Judge Aldi-
sert of the Third Circuit Court of Ap-
peals, says what this would do, he cites
Drew Days, who is the man from the
Department of Justice who testified, and
then says:

I do not know the size of this staff-
Referring to the size of the staff that

this bill would require-
and I do not know what the impact of this
legislation will be in institutions other than
Jails and prisons. But if we are to assume
that the Department of Justice is going to

examine at least the number of cases filed
last year in state prisons alone, a total of
6,958 cases, then I suggest that the subcom-
mittee be satisfied that sufficient manpower
is available in the Department of Justice
staff. Otherwise I cannot see how the stated
promise of the Department of Justice can be
achieved.

It seems to me by including prisons
and jails we have taken and diverted our
assets as Judge Aldisert has said.
Once justice is being selective in the
cases that they are going to file, they are
going to have to review all of these cases
which are presently being reviewed by a
Federal district court. We have an addi-
tional review and, therefore, prisons
and jails should be excluded, but I do not
believe that juvenile institutions should
be because, in fact, they are the people
who are not able to file their own type of
actions.

Mr. KINDNESS. Mr. Chairman, will
the gentleman yield?

Mr. ERTEL. I yield to the gentleman
from Ohio.

Mr. KINDNESS. I thank the gentle-
man for yielding.

I would like to point out to the gentle-
man from Pennsylvania that I support
his amendment, and I realize that there
is a difference in the two categories, but
at the same time there is directed toward
the juvenile facility and toward the
juvenile who is incarcerated or detained
a much more localized concern. I do not
think we have quite as many problems in
that area that would be brought to light
by the Attorney General as we have in
these other categories. It is for that rea-
son that I think if we take the whole
penal-like atmosphere out of this bill, it
would be better. If it is deemed necessary
at a later date to include that, I think we
would see the building of lawyers at the
Department of Justice at a little later
date for that purpose.

Mr. KASTENMEIER. Mr. Chairman,
will the gentleman yield?

Mr. ERTEL. I yield to the gentleman
from Wisconsin.

Mr. KASTENMEIER. Mr. Chairman,
I have asked the gentleman to yield, be-
cause I think there is an erroneous con-
clusion drawn that this will build up a
bureaucracy. There is no requirement for
the Attorney General to review these
thousands of cases that the gentleman
refers to. Those are the ones handled in
section 5 and would be diverted back to
the States for the grievance mechanism
under this bill, if the States elect to come
under it.

Furthermore, the Attorney General
has suggested, and we have put in what
is provided by this bill, that there are
two additional attorneys and one addi-
tional clerk. That is what we are talking
about. We are not talking about thou-
sands of extra cases. We are not talking
about any substantial increment of addi-
tional cases. We cannot only monitor
this, we already know about what to
expect.

I think the suggestion that somehow
the Attorney General is going to individ-
ually review thousands of cases is just
fallacious.

Mr. ERTEL. Mr. Chairman, if I can
reclaim my time, I might point out this
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may be voluntary, but if the Attorney
General is going to be conscientious and
look for patterns and practices, he is
going to have to review those, or else
violate his duty.

I do not suggest for a moment that we
can legislate on the basis that the At-
torney General is going to violate his
duty.

It is true that every prisoner, I can just
see it now, they are just going to add a
pattern and practice allegation to their
petitions and send them to the Depart-
ment of Justice.

Mr. Chairman, I spent a year on re-
viewing some of these cases and I have
seen them tie up the courts' time and
now we will tie up the time of the Attor-
ney General as well.

Mrs. FENWICK. Mr. Chairman, I
move to strike the requisite number of
words. I rise in opposition to both
amendments.

Mr. Chairman, this opposition is not
through any sentimental view, but
through hard experience. I was a mem-
ber of the appropriate committee in my
State assembly, and chairman of the
Joint Senate-Assembly Commission,
studying child abuse, so that when we
refer to juveniles, I know that problem
particularly. I have been in every cor-
rectional institution in my State, but
what was revealed in the county juvenile
institutions was something so frightful
that we cannot cut that section out of
this bill.

This will not make it possible for the
Justice Department to review every sin-
gle case, but what it does do is to offer
a promise, a hope, that for those most
outstandingly unjust cases brought by
prisoners who are certainly mentally
competent, but not competent as lawyers
to prepare great trial cases for them-
selves, it offers some hope that their con-
stitutional rights will be observed, that
there is some place to which they can
turn when a constitutional right is being
violated. This is so particularly true in
the juvenile cases, in the juvenile insti-
tutions. We have had constitutional
rights violated without due process, chil-
dren shunted off, because of the com-
plaint of a drunken parent, without any
lawyer turning up to protect them, locked
up in an institution where they were not
allowed out even 1 hour a day from their
cells.

Mr. Chairman, I urge defeat for both
these amendments.

Mr. VOLKMER. Mr. Chairman, I move
to strike the requisite number of words.

Mr. Chairman, I first would like to en-
gage the gentleman from Wisconsin in
a colloquy, if I may, so that I have a
better understanding of the provisions
of the bill.

I relate directly to section 5, and the
reason I ask these questions is because of
how the amendments pending would re-
late in the event they were adopted. As
I understand section 5, it is a method in
which minimum standards for grievance
procedures for penal institutions, basi-
cally jails, and so forth, can be estab-
lished by the Attorney General and then
that State or political subdivisions could
submit those voluntarily for approval; is
that correct?

Mr. KASTENMEIER. Mr. Chairman,
if the gentleman will yield, yes; I think
the gentleman has stated the proposi-
tion correctly. Section 5(a) is the pro-
mulgation of minimum standards which
the gentleman refers to.

Section (b) suggests that the Attorney
General shall have a procedure for re-
view and certification of these as they
are submitted by States who care to sub-
mit them.

Mr. VOLKMER. Then if no State or
political subdivision, State or county or
city, submitted them, there would be no
action by the Attorney General under
section 5 in regard to those cities, coun-
ties, or States; is that correct?

Mr. KASTENMEIER. The gentleman
is correct. Existing law would prevail.

Mr. VOLKMER. In the event none were
ever submitted and an inmate from one
of those institutions then filed a peti-
tion under section 1983, the judge under
the other provisions would have a duty
to determine whether or not there was
a grievance procedure, or if there were
none, just proceed as he does presently
under 1983.

Mr. KASTENMEIER. Yes. This would
give him no right in particular.

Mr. VOLKMER. So there is no lan-
guage in this bill that would give the
Attorney General the power to impose
upon any State, city, county, or any
political subdivision minimum standards
for a grievance procedure for penal in-
stitutions; is that correct?

Mr. KASTENMEIER. The gentleman
is correct.

Mr. SAWYER. Mr. Chairman, I move
to strike the requisite number of words,
and I rise in support of the amendment.

Mr. Chairman, I want particularly to
call the attention of some of the Mem-
bers who are not on the Committee on
the Judiciary to the fact that this
grievance procedure is totally differ-
ent and in addition to the legal standing
part of the act.

This language allows the promulga-
tion by the Attorney General of mini-
mum grievance standards on all State
and local institutions that are correc-
tional facilities, pretrial holding areas,
jails, or prisons, and the recommended
minimum grievance standards are as
follows:

The act suggests that these steps must
first be followed: First, they have to
participate on as low a level as possible
among all the employees-and I sup-
pose that means from the warden on
down to the guard level-in the formula-
tion and the operation of a grievance
system.

Then they must specify time limits
for written replies to every grievance
that is put into this program, with writ-
ten reasons assigned.

Then there is a priority section for
those that are considered an emergency,
and at the end it requires that, as an
additional step, the whole grievance must
be submitted to some person outside
the penal institution, and he must re-
view it and provide written reasons as
required for each step.

We can just imagine the burden of this
kind of a procedure that would be im-
posed on the States, counties, and cities.

The argument has been made both by
the gentleman from Illinois and the gen-
tleman from Missouri that the States do
not have to do this. As a practical mat-
ter, however, the act is designed so that
they, for their own protection, will have
to accept these procedures; otherwise the
exhaustion of any administrative pro-
cedure is waived, and the Attorney Gen-
eral can go right to the U.S. district
court without allowing any time for any
kind of a reasonable grievance resolu-
tion. So they either can go full-sled and
indulge in this multistep procedure,
even with outside parties, not connected
with the system, reviewing and giving
written replies with reasons, or have no
procedure of their own.

We can imagine, when we take into
account the number of grievances they
get in a labor union situation, the num-
ber they would get when there are 7,000
to 10,000 totally unhappy inmates in a
correctional institution. We can imagine
the kind of a system that is going to
have to be built up to take care of this
and comply with what are described as
minimum requirements, with these
guidelines built into the act that the
Attorney General is to promulgate. And
it is all paid for from State and local
taxes.

Mr. WIGGINS. Mr. Chairman, will the
gentleman yield?

Mr. SAWYER. I yield to the gentle-
man from California.

Mr. WIGGINS. Mr. Chairman, in de-
scribing who must participate in the
formulation of these minimum stand-
ards, the gentleman failed to mention
the inmates themselves. The bill requires
the inmates will have a role not only
in preparing the standards but in their
implementation.

Mr. SAWYER. Mr. Chairman, I agree
with the gentleman, and that was an
oversight.

The inmates and even the lower level
employees participate in this multi-step
procedure, and they must supply written
reasons and give in effect a judicial
opinion. They end up with everybody par-
ticipating in it; everybody, from the
warden down, has passed on it and given
written reasons. They must state that
they have answered all aspects of each
complaint, and then they even have to
get an outside party to do the same
thing.

When we think of the volume, if we
have had any experience with penal in-
stitutions and the discontent generally,
even under the most ideal circumstances
of confinement, we could just imagine the
volume of goodies that are going to be
gratuitously imposed on State institu-
tions and county jails, all of which are
hard pressed to afford adequate staffing
now. We are not paying for it. We are re-
quiring the states and localities to sup-
port this kind of thing. I will tell the
Members that it is going to be an absolute
can of worms when we see the volume
that is going to come through that kind
of system. Many prisoners would file a
grievance every day to have something to
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do and to get the multitiered recognition
and written responses. That is one of the
reasons why I am in support of the
amendment.

The CHAIRMAN. The question is on
the amendment offered by the gentleman
from Ohio (Mr. KINDNESS) as a sub-
stitute for the amendment offered by the
gentleman from Pennsylvania (Mr.
(ERTEL).

The amendment offered as a substitute
for the amendment was rejected.

The CHAIRMAN. The question is on
the amendment offered by the gentleman
from Pennsylvania (Mr. ERTEL).

The question was taken; and the
Chairman announced that the ayes ap-
peared to have it.

Mr. RAILSBACK. Mr. Chairman, I de-
mand a recorded vote, and pending that,
I make the point of order that a quorum
is not present.

The CHAIRMAN. Evidently a quorum
is not present.

The Chair announces that pursuant to
clause 2, rule XXIII, he will vacate pro-
ceedings under the call when a quorum
of the committee appears.

Members will record their presence by
electronic device.

The call was taken by electronic device.
The CHAIRMAN. A quorum of the

Committee of the Whole has not
appeared.

The Chair announces that a regular
quorum call will now commence.

Members who have not already re-
sponded under the noticed quorum call
will have a minimum of 15 minutes to
record their presence. The call will be
taken by electronic device.

The call was taken by electronic de-
vice, and the following Members failed
to respond:

[RonllN 266

Abdnor
Ambro
Andrews, N.C.
Archer
Armstrong
Baldus
Beilenson
Bevill
Bingham
Boggs
Boiling
Bonker
Bowen
Brademas
Breckinridge
Brown, Calif.
Buchanan
Burke, Calif.
Burleson, Tex.
Burton, John
Byron
Carney
Cavanaugh
Cederberg
Clausen,

Don H.
Cochran
Cohen
Collins, Ill.
Conyers
Davis
Dellums
Derwinski
Dicks
Diggs
Dingell
Eckhardt
Eilberg
Fascell

Flowers
Fountain
Fraser
Frey
Gammage
Goodling
Gudger
Harsha
Heckler
Hightower
Hillis
Howard
Hyde
Ireland
Johnson, Colo.
Jones, N.C.
Jones, Okla.
Kasten
Kazen
Kemp
Krueger
Le Fante
Leggett
Lehman
Livingston
McDonald
McKay
McKinney
Maguire
Mann
Mathis
Meeds
Mikva
Minish
Moffett
Mollohan
Moss
Murphy, N.Y.
Myers, Michael

Nix
Oakar
Pettis
Pickle
Pressler
Pursell
Quie
Rangel
Rhodes
Rodino
Roe
Roncalio
Rosenthal
Runnels
Ruppe
Santini
Scheuer
Shipley
Sikes
Solarz
Stockman
Stump
Teague
Thone
Thornton
Tucker
Udall
Ullman
Van Deerlin
Vanik
Wampler
Waxman
Weaver
White
Whitley
Wlrth
Wolff
Wylie
Yatron

Accordingly the Committee rose; and
the Speaker having resumed the chair,
Mr. OBERSTAR, Chairman of the Com-
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mittee of the Whole House on the State
of the Union, reported that that Com-
mittee, having had under consideration
the bill H.R. 9400, and finding itself
without a quorum, he had directed the
Members to record their presence by
electronic device, whereupon 318 Mem-
bers recorded their presence, a quorum,
and he submitted herewith the names of
the absentees to be spread upon the
Journal.

The Committee resumed its sitting.
RECORDED VOTE

The CHAIRMAN. The pending busi-
ness before the Committee is the demand
of the gentleman from Illinois (Mr.
RAILSBACK) for a recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de-

vice, and there were-ayes 227, noes 132,
not voting 75, as follows:

[Roll No. 267]

Abdnor
Addabbo
Akaka
Ammerman
Andrews,

N. Dak.
Applegate
Archer
Ashbrook
Ashley
AuCoin
Badham
Bafalis
Barnard
Bauman
Beard, Tenn.
Bedell
Bennett
Bevill
B:anchard
Breaux
Brinkley
Broomfield
Brown, Mich.
Brown, Ohio
Broyhill
Burgener
Burke, Fla.
Burlison, Mo.
Byron
Caputo
Carter
Cederberg
Chappell
Clawson, Del
Cleveland
Coleman
Collins, Tex.
Conable
Cornwell
Cotter
Coughlin
Crane
Cunningham
D'Amours
Daniel, Dan
Daniel, R. W.
Davis
de la Garza
Delaney
Dent
Derrick
Derwinski
Devine
Dickinson
Dingell
Dodd
Dornan
Duncan, Tenn.
Edwards, Ala.
Edwards, Okla.
Emery
English
Ertel
Evans, Colo.
Evans, Del.
Evans, Ga.
Evans, Ind.
Fary
Fithian

AYES-227
Flippo
Flood
Florio
Flowers
Flynt
Foley
Ford, Mich.
Forsythe
Fowler
Frenzel
Fuqua
Gaydos
Gephardt
Giaimo
Gibbons
Ginn
Glickman
Goldwater
Gradison
Grassley
Guyer
Hagedorn
Hall
Hammer-

schmidt
Hanley
Hansen
Harsha
Hefner
Heftel
Holland
Holt
Horton
Hubbard
Huckaby
Hughes
Ichord
Ireland
Jacobs
Jenkins
Jenrette
Jones, Tenn.
Kelly
Kemp
Ketchum
Kindness
LaFalce
Lagomarsino
Latta
Lederer
Leggett
Lent
Levitas
Lloyd, Calif.
Lloyd, Tenn.
Long, La.
Long, Md.
Lott
Lujan
Luken
Lundine
McCormack
McDade
McDonald
McEwen
McKay
Mahon
Marks
Marlenee
Marriott

Martin
Mathis
Mattox
Michel
Milford
Miller, Ohio
Mitchell, N.Y.
Montgomery
Moore
Moorhead,

Calif.
Mottl
Murphy, Pa.
Murtha
Myers, John
Myers, Michael
Natcher
Neal
Nedzi
Nichols
O'Brien
Patterson
Pease
Pepper
Pickle
Pike
Poage
Preyer
Pritchard
Quayle
Quillen
Regula
Rinaldo
Risenhoover
Roberts
Robinson
Rogers
Rooney
Rose
Rousselot
Rudd
Russo
Sarasin
Satterfield
Sawyer
Schulze
Sebelius
Shuster
Sikes
Skelton
Skubitz
Slack
Smith. Iowa
Smith, Nebr.
Snyder
Spence
Stangeland
Stanton
Steed
Stratton
Symms
Taylor
Traxler
Treen
Trible
Udall
Vander Jagt
Vento
Volkmer
Waggonner

Walker Wilson, C. H.
Walsh Wilson, Tex.
Watkins Winn
Whitehurst Wolff
Whitten Wright
Wiggins Wydler
Wilson, Bob Wylie

NOES-132
Alexander Fraser
Allen Garcia
Anderson, Gilman

Calif. Gonzalez
Anderson, Ill. Gore
Annunzio Green
Aspin Hamilton
Baucus Hannaford
Beard, R.I. Harkin
Beilenson Harrington
Benjamin Harris
Biaggi " Hawkins
Bingham Hollenbeck
Blouin Holtzman
Boland Jeffords
Bolling Johnson, Calif.
Bonior Jones, Okla.
Brodhead Jordan
Brooks Kastenmeier
Buchanan 'Keys
Burke, Mass. Kildee
Burton, Phillip Kostmayer
Butler Krebs
Carr Leach
Chisholm Lehman
Clay McClory
Collins, Ill. McCloskey
Conte McFall
Corcoran McHugh
Corman McKinney
Cornell Madigan
Danielson Maguire
Downey Markey
Drinan Mazzoli
Duncan, Oreg. Metcalfe
Early Meyner
Edgar Mikulski
Edwards, Calif. Mikva
Erienborn Miller, Calif.
Fascell Mineta
Fenwick Mitchell, Md.
Findley Moakley
Fish Moffett
Fisher Moorhead, Pa.
Ford, Tenn. Murphy, Ill.

Ambro
Andrews, N.C.
Armstrong
Baldus
Boggs
Bonker
Bowen
Brademas
Breckinridge
Brown, Calif.
Burke, Calif.
Burleson, Tex.
Burton, John
Carney
Cavanaugh
Clausen,

Don H.
Cochran
Cohen
Conyers
Dellums
Dicks
Diggs
Eckhardt
Eilberg
Fountain

NOT VOTING-75

Frey
Gammage
Goodling
Gudger
Heckler
Hightower
Hillis
Howard
Hyde
Johnson, Colo.
Jones, N.C.
Kasten
Kazen
Krueger
Le Fante
Livingston
Mann
Meeds
Minish
Mollohan
Moss
Murphy, N.Y.
Nix
Oakar
Pettis
Pressler
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Yatron
Young, Alaska
Young, Fla.
Young, Mo.
Young, Tex.
Zeferetti

Myers, Gary
Nolan
Nowak
Oberstar
Obey
Ottinger
Panetta
Patten
Pattison
Perkins
Price
Rahall
Raisback
Reuss
Richmond
Roe
Rosenthal
Rostenkowski
Roybal
Ryan
Scheuer
Schroeder
Seiberiing
Sharp
Simon
Sisk
Solarz
Spellman
St Germain
Staggers
Stark
Steers
Steiger
Stokes
Studds
Thompson
Tsongas
Ullman
Walgren
Weiss
Whalen
Yates
Zablocki

Pursell
Quie
Rangel
Rhodes
Rodino
Roncalio
Runnels
Ruppe
Santini
Shipley
Stockman
Stump
Teague
Thone
Thornton
Tucker
Van Deerlin
Vanik
Wampler
Waxman
Weaver
White
Whitley
Wirth

The Clerk announced the following
pairs:

On this vote:
Mr. Burleson of Texas for, with Mr. Rodino

against.
Mr. Teague for, with Mr. Carney against.
Mrs. Boggs for, with Mr. Shipley against.
Mr. Don H. Clausen for, with Mr. Brademas

against.
Mr. Frey for, with Mrs. Burke of California

against.
Mr. Goodling for, with Mr. Wirth against.
Mr. Ruppe for, with Mr. Dellums against.
Mr. Wampler for, with Mr. Eilberg against.
Mr. Kazen for, with Mr. Le Fante against.
Mr. Nix for, with Mr. Rangel against.
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Mr. FASCELL changed his vote from

"aye" to "no."
Mr. COUGHLIN and Mr. FITHIAN

changed their vote from "no" to "aye."
So the amendment was agreed to.
The result of the vote was announced

as above recorded.
Mr. KASTENMEIER. Mr. Chairman, I

move that the Committee do now rise.
The motion was agreed to.
Accordingly the Committee rose; and

the Speaker having resumed the chair,
Mr. OBERSTAR, Chairman of the Com-
mittee of the Whole House on the State
of the Union, reported that that Com-
mittee, having had under consideration
the bill (H.R. 9400), to authorize actions
for redress in cases involving depriva-
tions of rights of institutionalized per-
sons secured or protected by the Con-
stitution or laws of the United States,
had come to no resolution thereon.

SUPPORT FOR H.R. 7485, TO AU-
THORIZE BANKS TO UNDERWRITE
AND DEAL IN REVENUE BONDS
(Mrs. SPELLMAN asked and was given

permission to address the House for 1
minute and to revise and extend her re-
marks and include extraneous matter.)

Mrs. SPELLMAN. Mr. Speaker, I
should like to call the attention of my
colleagues to a recent letter from the
Federal Reserve, a copy of which is in-
serted in the RECORD after these remarks,
endorsing H.R. 7485, cosponsored by me
and the Chairman of the Banking Com-
mittee, Representative HENRY REUSS.
This important proposal, which has also
been introduced by 30 of our other col-
leagues, would enable State and local
governments to save hundreds of millions
of dollars annually by increasing sub-
stantially the market for their revenue
bonds. This would be done by authorizing
banks to underwrite these bonds, as they
are now authorized to underwrite gen-
eral obligation bonds issued by these
same governments.

I know of no other proposal now pend-
ing before the Congress through which
we can ease the financial burden of
State and local government by hundreds
of millions of dollars without any cost
to the Federal Government. As we all
know, when we decrease the cost of gov-
ernment, we decrease the burden on the
taxpayer. In this day of high taxes and
inflationary pressures, it is imperative
that any legitimate action that the House
can take to ease both should be a matter
of highest priority.

Mr. Speaker, H.R. 7485 is a most ap-
propriate means for us to assist State
and local government finances. Instead
of throwing dollars after the problem, it
uses that time-tested American method
of decreasing costs-increasing competi-
tion. The lack of competition is one of
the principal problems facing the munic-
ipal revenue bond market today. Over
90 percent of the general obligation bond
issues, which banks are authorized to
underwrite, were sold on a competitive
basis in 1977, as compared to about 41
percent of the revenue bond issues sold
in 1977, most of which banks are not now
permitted to underwrite.

The benefits that would flow to State
and local governments from the in-
creased competition of bank entry into
the revenue bond market were set out
very well in the letter of April 10, 1978,
from Federal Reserve Chairman G. Wil-
liam Miller to Chairman REUSS:

The benefits to State and local govern-
ments that would accrue from commercial
bank underwriting and dealing in revenue
bonds potentially could be of considerable
magnitude. Underwriting costs incurred in
bond offering should be reduced as a result
of the increased competition provided by
commercial banks. In addition, reoffering
yields should be cut as the participation of
bank dealers leads to more efficient distribu-
tion of new issues and a more liquid sec-
ondary market.

The magnitude of these potential sav-
ings to State and local governments was
estimated in a recent study, undertaken
for the Dealer Bank Association by Prof.
Phillip Cagan of Columbia University, at
$412 million over the life of the revenue
bonds issued by these governments in
1977. Professor Cagan further estimated
that the savings over the past 10 years,
if banks had been authorized to under-
write revenue bonds, would have been
$1.68 billion. Other studies over the years
have projected similar significant sav-
ings from bank participation in the reve-
nue bond market, including one done
some years ago by the staff of the Federal
Reserve.

The potential benefits from this legis-
lation, and, therefore, the need for it,
have increased sharply in recent years,
as State and local governments have
turned increasingly to revenue bond
financing to meet their capital needs.
The revenue bond proportion of State
and local financing has increased from
34 percent in 1970 to over 61 percent in
1977, when $28.6 billion in revenue bonds
were issued. All indications are that this
heavier reliance on revenue bonds will
continue.

Mr. Speaker, I should like to mention
one last principal benefit that will flow
from enactment of H.R. 7485. In recent
weeks we have all become aware that in-
flation is once again becoming a major
concern of the Nation. The President has
announced that his administration in-
tends to increase substantially its ef-
forts to take all appropriate actions to
reduce inflation, and here in the House
there is increasing discussion of how our
legislative actions will impact on infla-
tion. I share with my colleagues their
concern about the pernicious effect of
inflation.

H.R. 7485 gives us an excellent oppor-
tunity to take a significant step forward
in the fight against inflation. It will re-
duce the cost of government, without at
the same time reducing needed govern-
mental services, as is so often necessary
when government must tighten its belt.

H.R. 7485 is supported by practically
every major organization of the State
and local officials. Their governments,
and taxpayers (who are also our tax-
payers and constituents) would benefit
from its enactment. These supporters
include the National Governors Associa-
tion, the U.S. Conference of Mayors, the
National League of Cities, and the Na-

tional Association of Counties. They also
include those officials who are most
knowledgeable about its potential bene-
fits-the Municipal Finance Officers As-
sociation; the National Association of
State Auditors, Comptrollers and
Treasurers; the American Public Power
Association; and the Airport Operators
Council International.

As I mentioned earlier, 30 other Mem-
bers of the House have joined Chairman
REUss and me in sponsoring identical
legislation, 12 of them members of the
Banking Committee. Nineteen other
members of the Banking Committee
have joined the sponsors in calling for
hearings in time to permit the commit-
tee and the House to act if the benefits
the sponsors believe will flow from H.R.
7485's enactment bear up under the
scrutiny of a public hearing.

Mr. Speaker, I urge you and all other
Members of the House to join with me
and the 31 other sponsors of this legisla-
tion in pushing for early action on H.R.
7485. We should not let the opportunity
slip by that H.R. 7485 gives us to reduce
the costs of government for our con-
stituents without at the same time
reducing their governmental services.
Savings of over $400 million a year to
State and local government without any
cost to the Federal Government cannot
be ignored. Nor can a ready-made means
of fighting inflation be any longer
ignored.

FEDERAL RESERVE SYSTEM,
Washington, D.C., April 10, 1978.

Hon. HENRY S. REUSS,
Chairman, Committee on Banking, Finance

and Urban Affairs, House of Representa-
tives, Washington, D.C.

DEAR MR. CHAIRMAN: In response to your
request, I am pleased to report that the
Board of Governors supports H.R. 7485, a bill
that would authorize national banks (and
also, under the Federal Reserve Act, State
member banks), subject to certain prohibi-
tions and limitations, to underwrite and deal
in investment-grade revenue bonds issued by
a State or a political subdivision.

Federal law at present permits a member
bank to underwrite only those revenue bonds
that are issued for housing, university, or
dormitory purposes, subject to a limitation
of 10 percent of the bank's capital and sur-
plus for any one issuer. Otherwise, the only
obligations issued by a State or a political
subdivision that may be underwritten by
member banks are general obligations-that
is, obligations supported by general taxing
powers. Those obligations may be under-
written without limitation.

Revenue bonds were rarely used as an in-
strument of municipal finance forty-five
years ago, at the time of the enactment of
the Banking Act of 1933. Today, however,
revenue bonds account for a substantial por-
tion of all long-term State and local debt
issuance. New municipal bond issues in 1977
amounted to approximately $46 billion; of
this sum, nearly $28 billion-or three-
fifths--was in revenue bonds.

The benefits to State and local govern-
ments that would accrue from commercial
bank underwriting and dealing in revenue
bonds potentially could be of considerable
magnitude. Underwriting costs incurred in
bond offering should be reduced as a result
of the increased competition provided by
commercial banks In addition reoffering
yields should be cut as the participation of
bank dealers leads to more efficient distribu-
tion of new issues and a more liquid sec-
ondary market.


